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: The report does not mention the history of the finances of th 
Court of Arbitration; surely that history offers no support for the 3 
made. 

Chapter XI. on “Regional Chambers” contains a useful disdinasio’ 
out offering any definite proposal. The Committee conceived of it as 
ing “entirely new ground,” but this fails to take account of ti®tiggzess 
made by M. Buero (Uruguay) at the Eighth International Conte 
American States in 1938,5 and of similar suggestions made elsewhe 

Chapter XII gives a useful summary of the recommendations and con- 
clusions. 

The report as a sahosi is a document of outstanding importance, Tahi for 
‘the problems of the future as well as for those of the present discussions. In 
its form and in its spirit, it leaves little to be desired. If a stricter analysis of 
actual experience might have increased its value, and if some of the sug- 
gestions may.s m to have been cut out of whole cloth in neglect of the 
history, the repurt is nevertheless a significant contribution which no study 
of these problems can afford to ignore. The authors deserve the thanks of a 
grateful profession. i ` 


THE INTERNATIONAL LABOR ORGANIZATION AND THE COURT 


The Governing Body of the International Labor Office has récently taken 
an active interest in the problem of the future of the Court and has sought to 
‘safeguard the favorable position of the International Labor Office under 
existing “arrangements,” particularly with respect to its access to the Court 
and to the. special position given to it by Article 26 of the Statute. On 
April 13, 1944, the Acting Director of the Office informed Governments of 
the views of the Governing Body, stating that _ 
„experience has demonstrated that these’ arrangements have been of 
great practical value in facilitating the exercise by the Court of the 
` Jurisdiction entrusted to it by the Constitution of the International 
‘Labour Organisation and making possible for the Court to play a major 
rôle. in the development of the constitutional law of the Organisation 
with the full confidence and-support of all elements in the Organisation. 


-At the same time the Governing Body suggested that consideration be 
given to the possibility of according to the Organization the privilege of 
making direct requests for advisory opinions. The reasons for thé suggestion 
are readily understandable, though it may be questioned whether the 
-Organization has been placed at any serious disadvantage in the past because 
of the necessity of making its requests through the Council or Assembly of 
the League of Nations. . In no instance did the Connal decline to make a 
request, desired by the Governing Body. 

$ Odava Conferencia Internacional Americana, Diario.de, Sessiones, Lima, 1939, p. 272 

$ E.g., in 222 Annals of the American Academy of Political and Social Setence (1942), 

123. 

3 * Intemational Labor Office, Oficial Bulletin, Vol. XXVI, p: 194. 
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6 
dum attached to the communication of April 13, 1944, raises . 


uestions of challenging interest. It properly stresses the need of 


cedure whereby a municipal court called upon to give a decision 
Iving the interpretation of an international labour Convention 
uld submit the international questions at issue for decision to the 
ermanant Court or any new court which may be established, the 
International Labour Office and the parties to the Convention bein 
entitled to participate in the proceedings in accordance with establish 
practice. 


~ 


It also proposes that a court “be empowered to assume jurisdiction of any 
dispute between two or more” public international organizations ‘‘ which the 
parties thereto may refer to it or in respect of which it may be granted 
jurisdiction by treaties or Conventions binding on the organizations con- 
cerned.” This would represent an extension for which some need or justifi- 
cation might be sought; but the memorandum supplies no practical argument 
in this connection other than a forecast that in the future such organizations 
are ‘‘likely to enter into agreements with each other analogous to treaties > 
between States.” It is also proposed that, by analogy to the intervention 
provided for in Article 62 and 63 of the existing Statute, provision should be 
made “permitting the participation in proceedings” of “a public interna- 
tional organization having an interest of a legal nature in matters arising for 
decisions.” This seems to be based upon an assumption that such an organi- 
zation may have ‘‘rights or obligations” under an international instrument. 


THE DUMBARTON OAKS PROPOSALS 


The most important development of the year came out of the considera- 
tion of court problems in the exploratory conversations conducted at Dum- 
barton Oaks from August 21 to October 7, 1944, with the participation of 
American, British, Chinese, and Soviet representatives. In a sense court 
problems were relegated in these conversations to the category of unfinished 
business. Yet the “tentative proposals” which emerged contain certain 
indicatiohs which are pregnant for the future. 

In Chapter IV of the Proposals an “international court of justice” is listed 
among the “principal organs” envisaged for a general international organi- 
gation. In Chapter V, Section B, paragraph 4, it is provided that the pro- 
posed General Assembly “should perform such functions in relation to the 
election of judges of the international court of justice as may be conferred on 
it by the Statute of the court.” Chapter VII, entirely devoted to “An 
International Court of Justice,” contains the following provisions: ae 

1. There should be an international court of justice which should ` 
constitute the principal judicial organ of the Organization. 
2.. The court should be constituted and should function in accordance 
with a statute which should be annexed to and be a part of the Charter 
of the Organization. 
3. The statute of the court of international justice should be either 
(a) the Statute of the Permanent Court of International Justice, con- 
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tinued in force with such modifications as may be desirable or 
statute in the preparation of which the Statute of the Permane 
of International Justice should be used as a basis. 

4. All members of the Organization should ipso facto be parties 
statute of the international court of justice. $ 

5. Conditions under which states not members of the Organizat 
may become parties to the statute of the international court of justi’ 
should be determined in each case by the General Assembly upo 
recommendation of the Security Couneil. 


Chapter VIII, Section A, paragraph 6, provides: “Justiciable disputes i 
should normally be referred to the international court of justice. Tk” | 
Security Council should be empowered to refer to the court, for advice, legal . 
questions connected with other disputes.” It is added in paragraph 7, 
however, that “the provisions of paragraph 1 to 6 of Section A should not 
apply to situations or disputes arising out of matters which by international 
law are solely within the domestic jurisdiction of the state concerned.” 
Chapter VIII, Section C, paragraph 1, provides that “the Security Council 
should encourage settlement of local disputes” through regional arrange- 
ments or by “regional agencies.” 

The proposals thus raise a number of questions and give some indications 
with reference to them, in advance of the future consideration of the whole 
problem which is contemplated. The following seem to be among the ques- 
tions which emerge from Dumbarton Oaks: 


1. Should “the statute of the court of international justice” be “ (a) 
the Statute of the Permanent Court of International Justice, continued 
in force with such modifications as may be desirable, or (b) a new 
statute in the preparation of which the Statute of the Permanent Court 
of International Justice should be used as a basis”? (Chapter VII, 
paragraph 3.) 

2. If the first of these alternatives should be preferred, what ‘‘ modifi- 
cations” in the existing Statute “may be desirable”? i 


(a) As to election of judges? In Chapter V, B, 4, it is con- 
templated that some ‘“‘functions in relation to the election of 
judges” may be conferred on the General Assembly. 

(b) As to payment of expenses? Chapter V, B, 5 refers gener- 
ally to “the expenses” of the Organization. 

(c) As to advisory opinions? Chapter VIII, A, 6 would em- 
power the Security Council “to refer to the court, for advice, legal 

uestions” connected with certain disputes. Should the General 
mbly, and possibly other bodies, have a similar power? 

(d) As to Chambers of the Court? Should the possibility of 
regional chambers be envisaged? Cf., Chapter VIII, C, 1. 

(e) As to amendment of the Statute? Chapter XI refers 
generally to amendments to the Charter; should a different pro- 
cedure be prescribed for amending the Statute? 

(f) What modifications are “desirable,” generally? 


3. If a “new statute” should be preferred, what special features of the 
existing Statute should be preserved? And what new features should 
be included? Should access to the court be open to all states? 
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What would be the legal effect of having the statute of the court 

nexed to” and made “a part of the Charter of the Organization” 

apter VII, 2)? Is an independent statute to be preferred? Would 

r bë an advantage that “all members of the Organization should ipso 

facto be parties to the statute” of a court (Chapter VII, 4)? 

5. What should be the position of a state expelled from membership 
or suspended? 

6. If it should be decided to preserve the existing Statute, should all 
states now parties to that Statute be permitted to continue as parties, 
even though they do not become members of the Or, rganisation ( (Chapter 
VU, 2)? Should conditions of such continuance be “determined in each 
case” by the General Assembly on the recommendation of the Security 
Council (Chapter VII, 5)? 

- 7, What is the significance of the provision (Chapter VII, 1) that the 
court should “constitute the principal judicial organ of the Organiza- 
tion”? Are other judicial bodies to be contemplated at this time? Are 
regional tribunals to be contemplated (Cf. Chapter VIII, C, 1)? 

8. Should a definition of “justiciable disputes” be given (Chapter 
VIII, A, 6)? 

9. Should some measure of compulsory jurisdiction over justiciable 
disputes be conferred on the court by the Charter? by the Statute? 


(a) If the Security Council decides that their continuance ‘‘is ` 
likely to endanger the maintenance of international peace and 
security” (Chapter VIII, A, 3 and 6)? 

(b) If the Security Council decides that their continuance is not 
“likely to endanger the maintenance of international peace and 
security ” (Chapter VIII, A, 6)? 


10. Should the Security Council be empowered to deal with a dispute 
the continuance of which “is likely to endanger the maintenance of 
international peace and security,” even though the dispute is pending 
before the court (Chapter VIII, A, 5)? 

11. Should the court be given any rôle in determining “‘the existence” 
of an alleged ‘‘breach of the peace or act of aggression” (Chapter VIII, 
B, 2)? May this be a “justiciable” matter? 

12. Should the provisions concerning justiciable disputes (Chapter 
VIII, A, 1-6) not apply to “disputes arising out of matters which by 
interhational law are solely within the domestic jurisdiction of the 
State concerned” (Chapter VIII, A, 7)? Who is to determine whether 
a dispute arises out of such a matter? Are some disputes of a mixed 
character? 

13. Should any provision be made which would look toward the 
possible enforcement of court judgments? 


tation of provisions in the Charter of the new Organization? 


SUGGESTIONS FROM NON-OFFICIAL SOURCES 


In non-official circles active interest is being manifested in the general 
problem of a future court, and particularly in the future of the Permanent 
Court of International Justice. 

Meeting in the City of Mexico in August, 1944, the Inter-American Bar 
Association resolved 


14. Should the court be given any rôle with reference to the interpre- i 
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That the general international organization include the exis 


Permanent Court of International Justice, with the necessary adap 
tion of its Statute to the new organization, and the Court should < 
- empowered to create chambers, special or regional, as need arises; an. 
That the Assembly have power to create from time to time such 
inferior courts as may be necessary. 


It further resolved ‘‘that the endeavor be made to have the following pro- 
posals put into practice: ” 


That the Permanent Court of International Justice must continue to 
exist, linked to whatever political agency be set up after the war. It 
would have compulsory jurisdiction over all juridical disputes between 
States, in matters relating to their respective rights. Said jurisdiction 
would be exercised at the request of any State a party to the dispute. 
However, should the parties involved in the controversy agree to resort, 
to some other procedure for peaceful settlement, the Court would have 
no jurisdiction until after such procedure had been exhausted without 
reaching a settlement of the conflict. 

When drafting the statute of the Court its jurisdiction would be 
broadened as much as possible. 

The American Bar Association, meeting at Chicago in September, 
1944, and acting through its House of Delegates, adopted the following 
resolution: 7 

That, in the opinion of the American Bar Association, the extension 
and firm establishment of the scope and authority of impartial adjudica- 
tion under law are essential for forestalling and preventing causes of war. 
The American Bar Association urges that, at the earliest practicable 
time, as one of the vital steps in an adequate postwar organization of the 
Nations for peace and law, the Permanent Court of International 
Justice shall be continued and its jurisdiction and powers broadened 
the highest tribunal in the international judicial organization. The 
American Bar Association respectfully offers at this time the following 
for consideration: 


_ (a) That the international judiciary be so organized that it will 
be reasonably accessible to litigant Nations and Nationals; that 
hearings be held at such places and times as will not involve too 
great expense and traveling time to litigants; and that the inter- 
national judiciary should be an integral part of the general inter- 
national organization. 
(b) That through amendment of the Statute of the Court or = 
, other agreement of the Nations, the jurisdiction and powers of the 
Permanent Court of International Justice should be enlarged and 
broadened, with defined obligatory jurisdiction; and that the pro- 
cedure for amending the Statute of the Court to adapt it to expand- 
ing needs and changing conditions should be simplified. 


An additional resolution was also adopted as follows: 8 


I. That the Permanent Court of International Justice, organized in 
1922 at The Hague and known as the World Court, should be continued 
as the highest tribunal of an accessible system of interrelated permanent 
international courts with obligatory jurisdictions. 


730 American Bar Association Journal (1944), p. 546. 3 Same, p. 547. 
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W II. That the World Court be so organized that a member shall ‘be 
available to sit as an International Circuit Court, with original jurisdic- 
tion, to hold regular terms in the Capital of each member nation of the 
International Judicial System. In addition to the World Court Justice 
on Circuit, each such Circuit Court shall include one or more Inter- 
national Commissioners assigned to sit in an advisory capacity. 

III. That an International Judicial Conference composed of jurists 
should be convened at the earliest practicable moment with a view to 
concluding an “International . Judiciary Agreement” based on the 
Statute of the World Court, with such amendments as may be necessary 
to give effect to the foregoing resolutions and to provide for the prompt 
organization and maintenance of the ‘International Judicial System.” 


Numerous individuals have made suggestions, also. If some of them 

serve no useful purpose, others are serious and by the measure of the views 

expressed they will doubtless receive the attention which they merit. In 

some cases drafts of statutory provisions have been put forth: a draft by 

Charles L. Nordon ° does not challenge interest, but a draft by Hans Kelsen '° 

raises such fundamental problems that, although it is entirely outside the 
current of present thinking, it should by no means be ignored. A paper by 
Jan Hostie™ clearly merits careful study, and an attempt to survey the 
history of one hundred and fifty years of international adjudication, made 
in a small volume on ‘International Tribunals, Past and Future,” recently 
published by the Brookings Institution and the Carnegie Endowment for 
International Peace; may offer some materials for an approach based on 
past experience. 


As the effort to create a new general international organization has already 
been launched, a crucial moment may have arrived in the long history of the 
movement for a permanent international court. To many the chief problem 
seems to be that of preserving the great gains which have come from fifty 
years of intelligent, persistent, and continuous effort. Some further progress 
may well be desired, but its urgency is greatly minimized by the possibility 
that exigting gains may be lost or that backward measures may be adopted. 

The primary need of the world is for a court endowed with the prestige 
which will enable it to serve for the adjudication of disputes between states 
according to law. Such a court exists under the Statute of 1920. It is not 
an hypothesis, it is a fact. It is not perfect, it might be improved in this or 
that detail, and a larger rôle could be carved out for it. Yet effort along - 
these lines should be subordinated to the over-powering necessity of placing 
the Court which exists in a position to resume its activity and to carry on its 
functions under the hundreds of international instruments which are now in 
force and to which additions may be made as states are willing to make them. 

1 94 Law Journal (1944), pp. 341-2. See also H. A. Munro in same, pp, 251-253. 

1 Kelsen, Peace Through Law, Chapel Hill, 1944, pp. 127-48. 

2 This JOURNAL, Vol. 38 (1944), pp. 407-33. 

8 Manley O. Hudson, International Tribunals, Past and Future, Washington, 1944. 











ACQUISITION OF NATIONALITY IN THE EMERGENCY REFUGE? 
l SHELTER l 


By ALBERT G. D. Levy 
_ Washington, D. C. 


Several families now living in the Emergency Refugee Shelter which the 
United States Government has established at Fort Ontario, in the state of 
New York, are expecting the birth of children in the near future. Will these 
children acquire American citizenship jure soli? Does the non-immigrant 
status of the parents derogate from the privilege of the children? And most 
important among the numerous questions involved, Does the so-called 
“refugee free port” constitute the requisite type of American territory? 

The first section of the Fourteenth Amendment to the Constitution con- 
tains the rule of jus soli and provides that 


All persons . . . born in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of the State wherein 
they reside. 


Similarly, the Nationality Act of 1940, in Section 201, specifies: 
so following shall be nationals and citizens of the United States at 


E (a) A person born in the United States, and subject to the jurisdiction 
ereof. 
1 


To acquire citizenship jure soli in the United States a person must thus satisfy 
two requirements: he must be born ‘‘in the United States” and “subject to 
the jurisdiction thereof.” 3 

The alien status of their parents would not seem to prejudice the ready 
acquisition of American nationality and citizenship by these children.* The 


1 54 Stat. 1138. 

?Cf. Francis V. Lowden, Jr., “The Nationality Act of 1940,” Virginia Law Review, 
Vol. 27 (1941), p. 531. 

4 United States v. Wong Kim Ark (1898), 169 U. S. 649; cf. In re Look Tin Sing (C. C. Cal. 
1884), 21 Fed. 905, 906. “That children born in the United States to domiciled aliens 
should be citizens seemed clear, and in United States v. Wong Kim Ark the Supreme Court 
held that such children were citizens even though their parents were incapable of naturaliza- 
tion and were forbidden to change their allegiance by the law of their own country. And it 
seems safe to say that the same rule would be applied to children born to aliens temporarily 
within the country, no matter how short their stay.” “Citizenship by Birth,” Harvard Law 
Review, Vol, 41 (1928), p. 643, at p. 644, and notes 7-9. 

The refugees at Fort Ontario hail from fourteen different countries. The New York Times, 
August 5, 1944, p. 18. Most of the sixty-one families of German origin can probably be 
considered expatriated by the Reich, Robert M. W. Kempner, “The Enemy Alien Problem 
in the Present War,” this JOURNAL, Vol. 34 (1940), p. 443; and “Who is Expatriated by 
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nt residence of the parents is not located on any type of “ constructeve 
brritory,” * but on terra firma which normally, and within the accepted jural 
efinition, would be attributed to the “territorial. jurisdiction” of the 
ı United States. Does Fort Ontario, as an Emergency Refugee Shelter, con- 
* stitute a different kind of “territory” under international law? Here we 
must first examine the wording of the documents which provided for the 
establishment of the Shelter, noting, however, their character of unilateral 
declarations (and implementation) of a relatively novel and far-reaching type 
_ of humanitarian intervention in time of war. 
' On June 9, 1944, the White House released to the press the text of a cable- 
gram which had been sent by President Roosevelt to Ambassador Robert 
Murphy in Algiers and which directed the removal of certain European 
refugees to the United States. The cablegram began by speaking of the need 
for transporting some of the numerous refugees in southern Italy to other 


Hitler: An Evidence Problem in Administrative Law,” University of Penna. Law Review, 
Vol. 90 (1942), p. 824; Alfred Kauffmann, ‘“Denationalization and Expropriation: The Ger- 
man Law depriving Jewish Emigrants of Nationality, and Property, and Effects,” Law 
Journal (London), Vol. 92 (1942), p. 98. Also Ernst Fraenkel, The Dual State (New York, 
1941), p. 87; Franz Neumann, Behemoth, New York, 1942, pp. 113-114. But this does not 
hold true for nationals of several of the countries now being liberated from Axis occupation. 
Finally there are some stateless individuals whose status either antedates the present con- 
flict and its more immediate preliminaries, or is “genuine” due to the accident of birth, or 
both. This question of the parents’ allegiance will be of importance in cases where dual 
nationality might ensue and where the children must make a choice upon attaining their 
majority. 
4Cf. In re Lam Mow (1927), 19 F. (2d) 951, affirmed in Lam Mow v. Nagle (1928), 24 F. 
(2d) 316. Under the Nationality Act of 1940, births aboard American vessels on.the high 
seas appear to have been left to judicial boundary-making. The decisions in the Lam Mow 
cases denied citizenship for such an occurrence, but the British doctrine, both by common 
law and by statute, reaches exactly the opposite result. Marshall v. Murgatroyd (1870), 
L. R. 6 Q. B. 31; Nationality and Status of Aliens Act, 1914, 4 & 5 Geo. V, e. 17, par. 1 
(i) (c). Births during a non-stop air journey over the United States would probably be 
treated like births aboard (foreign and United States) merchant vessels in territorial watera 
of the United: States. Cf. 8 Hackworth, Digest, pp. 10-12; “The Nationality Act of 1940,” 
Harvard Law Review, Vol. 54 (1941), notes 10-12; Philip C. Jessup, “Revising our Nation- 
> ality Laws,” this JOURNAL, Vol. 28 (1934), p. 104, at p. 108; Charles Cheney Hyde, “The 
a Nationality Act of 1940,” same, Vol. 35 (1941), p. 314, at p. 315. 
: $ The rules governing the nature and extent of humanitarian intervention are firmly rooted 
| in classical international law. Cf., e.g., Grotius, De J. B. ac P., 2, XX, 38; also 1, ITI, 9; 
2,XX,5. Wolff, J.G.M.S.P., II, 258; V, 652; VI, 646. Vattel, Le Dr. d. G., 2, IV, 58-56. 
The unilateral character of the American undertaking for the protection of these refugees 
derives from the exercise of sovereignty: “A state is under no duty, in the absence of treaty 
obligations, to admit aliens to its territory. If it does admit them, it may do so on such 
terms and conditions as may be deemed by it to be consonant with its national interests. 
| Likewise a state may deport from its territory aliens whose presence therein may be regarded 
by it as undesirable. These are incidents of sovereignty.” 3 Hackworth, Digest, p. 717.- 
‘Nevertheless the project is fully consonant with the policies and proclaimed war aims of the 
United Nations as a whole. Space does not permit a discussion of the postal of “refugee 
shelters” in the Mediterranean area and the Middle East. 













ces in order to afford additional oppressed people a refuge whd : 

could come on routes leading through Yugoslavia. Relocation\ .. 

adjacent to the Mediterranean was recognized as most expedient.’ ‘, 
At the same time I feel [the President continued] that it is im} 


| l that the United States indicate that it is ready to share the burt 
caring for refugees during the war. Accordingly, I have eed i 


w 


= 


approximately 1,000 refugees should be immediately brought from 

to this country, to be placed in an Emergency Refugee Shelter to beest ~ A 
- lished at Fort Ontario near Oswego, New York, where under approprit %4 § 

security restrictions they will remain for the duration of the war. These 4; 


us 


a 
D 





A refugees will be brought into this country outside of the regular immigra- ~$ 
) tion procedure just as civilian internees from Latin American countries ~~ 
o and prisoners of war have been brought here. The Emergency Refugee 
` Shelter will be well-equipped to take good care of these people. It is 
contemplated that at the end of the war they will be returned to their 

homelands.’ 


Subsequent paragraphs provided for coöperation with the representatives of 
the War Refugee Board’ in Algiers as regards the general arrangement of the 
scheme and with American military and naval authorities as regards the 
s transportation of the persons selected. In conclusion some suggestions were 
added concerning the principles which should govern the choice of the 
t refugees. 

' A memorandum sent by the President on June 8 to the Secretaries of War, 
' the Navy, and Interior, the Director of the Budget, and the Executive 
i Director of the War Refugee Board, implemented the above plan and read in 

: part as follows: 


j (1) The War Department and the Navy Department shall send 
f whatever instructions are necessary to the military authorities in Italy 
and North Africa to expedite the transportation of these refugees to the 
United States. i 
(2) The War Department shall arrange to furnish and properly equip 
p Fort Ontario to receive these refugees; shall arrange for their transporta- 
AAN tion from the port of arrival to the camp; and shall arrange for*necessary 
aren: security precautions. 
~~ (3) The War Relocation Authority shall make arrangements to ` 
handle the actual administration of the camp, which will be designated . 
as an Emergency Refugee Shelter. 
(4) Until UNRRA is in a position to assume the financial responsi- 
bilities involved, the Bureau of the Budget shall make arrangements for 
financing the project, using to the extent possible any available funds of 
4 the War Department, the War Relocation Authority, and the War 


8 Department of State Bulletin, Vol. 10 (1944), p. 532. 

1 Same, Vol. 10 (1944), p. 95. The War Refugee Board was set up by the President on 
January 22, 1944, composed of the Secretaries of State, Treasury, and War, and designed 
“to take action for the immediate rescue from the Nazis of as many as possible of the perse- 
cuted minorities of Europe—racial, religious, or political—all civilian victims of enemy 
savagery”; Executive Order 9417; 9 Federal Register 935. 
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a ‘ i ó 
-Refugee Board, and from the Foreign War Relief appropriation, and if 
, necessary y daming upon the President’s Hmiergoney Fund.’ 


m ongress in a special message that 


:¿. . . arrangements have been made to bring immediately to this 
eountry approximately 1,000 refugees who have fled from their home- 
jands to southern Italy. Upon the termination of the war they will be 
sent back to their homelands. These refugees are predominantly 
women and children. They will be placed on their arrival in a vacant 
Army camp on the Atlantic Coast where they will remain under ap- 
propriate security restrictions. . 

The Army will take the necessary security precautions and the camp 
will be administered by the War Relocation Authority. The War 
Refugee Board is charged with over-all responsibility for this project.’ 


According to newspaper reports 984 men, women, and children who had 
been selected from the 36,000 refugees then in Allied camps in Italy arrived 
in the United States on August 3 and were taken to Oswego.” The place of 
residence of these refugees, by virtue of the official documents quoted earlier, 
is termed “Emergency Refugee Shelter.” Fort Ontario, near Oswego, 
New York, as a locality, forms part of the United States. It has been de- 
scribed, inter alia, as “a vacant Army camp on the Atlantic Coast’? and 
presumably belonged, while used by our armed forces, to a domestic com- 
mand. No mention has been made at any time that the sovereignty of the 
United States is in any way diminished at Fort Ontario while it serves as a 
haven for refugees. On the contrary, the very discretion which has been 
exercised in the form of the admission of these people into the United States, 
and in the arrangement of security precautions at the camp, shows that all 
modifications in the nature of their sojourn are of purely municipal concern. 
In his cablegram to Mr. Murphy as well as the directive to the departments 
and the messages to the Congress the President employed the phrases “‘into 
this country” and “to this country” when speaking of the transfer of the 
refugees. ° The individuals involved cannot benefit from the regular immi- 
gration procedure. But the very mention of the (temporary) “‘admittance’’ 
of the refugees “outside of the regular immigration procedure” serves to 
support the preceding three words, “into this country” as they first 
appeared in the President’s cablegram to Mr. Murphy. 

All of this would tend to show that the Emergency Refugee Shelter at Fort 
Ontario is United States territory in general and in respect to its new occu- 
pants and for the purpose of determining the nationality of children born 
there. Circumstantial evidence may be added: The Army of the United 
States provides only for “security precautions”; the camp is not under the 

8 Same, Vol. 10 (1944), p. 533. The War Relocation Authority was created originally 


within the Office for Emergency Management by Executive Order 9102, of March 18, 1942. 
? Same, Vol. 10 (1044), pp. 553, 554. 10 The New York Times, August 5, 1944, p. 13. 
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jutisdiction of a “military government,” The shelter as such; `^ 
fis. tered by the War Relocation Authority, an essentially domestin, x 
a And even if UNRRA were to participate in the financing of the pre, ` 
contributions from its own funds, recent developments in France, It Je 
Yugoslavia have made it abundantly clear that this international age. 
functions in coöperation with, and through, the established authorities at t.. \ i 
b place of actual operations, and without alienating any portion of their sover- 
eign power. The analogy to 7 avilian internees from Latin American 
countries and prisoners of war” may seem somewhat too hasty and all- 
inclusive to the international lawyer," but it remains in any event without 
a, (ah material consequences for the case at hand. 
ad There are some popular confusions, however, which Bada be eliminated 
at this point. Both while the project of the Shelter was still in the discussion 
stage 4 and after its realization, numerous comments referred to it as a 
| “refugee free port.” What is a free port? According to the official Ameri- 
can view, 
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A free zone may be defined as an isolated, inclosed, and policed area, 
in or adjacent to a port of entry, without resident population, furnished 
3 with the necessary facilities for. lading and unlading, for supplying fuel 
- and ship’s stores, for storing goods and for reshipping them by land and 
water; an area ‘within which goods may be landed, stored, mixed, 
blended, repacked, manufactured, and reshipped without payment of 
duties and without the intervention of customs officials. Tt is subject 
i equally with adjacent regions to all the laws relating to public health, vessel 
` inspection, postal service, labor conditions, immigration, and indeed every- 
| thing except the customs. - 


This agrees with foreign usage.“ Free ports for humans do not exist in the 
+ law, and suspension of immigration procedures for admission to a certain 
part of the country neither makes that section a “free port” for this and 
other purposes nor does it decrease the admitting state’s sovereign position 
therein, under international law, if nothing else accompanies the action. 
Like a “free port,” the establishment of the Emergency Refugee Shelter 
F constitutes a unilateral voluntary obligation undertaken by the United 
À States. But the unguarded employment of popular terms to describe the 
latter project must inevitably result in confusion. : 


u E.g., there is no basis for comparison to births in the army of a foreign sovereign, and 
even the latter conception has usually been applied only to invading forces. Cf. ‘Citisen- 
ship by Birth,” as cited, note 3. 
> ¢ 2 Tha Chicago Sun, May 14, 1944, p. 18. 
‘ i B Aufbau (Reconstruction), Oct. 13, 1944, p. 3. 

4 United States Tariff Commission, Free Zones in Ports of the United States, Washington, 
1918, p. 9. Italics supplied. : 

12 See the Law Providing for a Commission to Select a Site for the Free Port in Lisbon, 
Portugal, of June 13, 1918, which specified in Section 14 “That the undertaking, for all legal 
, . purposes, must be considered Portuguese and subject only to the jurisdiction of the Portu- 
| guese courts... .”’ Reprinted in translation in same, p. 86. 
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ort Ontario, as an Emergency Refugee Shelter, might be E RE 
e territory of Ellis Island. But some writers believe that children cannot 
cquire citizenship (jure soli) if- born at Ellis Island to alien parents who are 
‘awaiting admission to the United States or have been admitted under bond 
while awaiting deportation."". They appear to be guided by the ruling of the 
Supreme Court that such aliens are, in legal contemplation, “still at the 
frontier”’—an assumption which has been used in another connection.” The 
Nationality Act of 1940 is silent on this point. The President made repeated 
use, however, of the phrase “into this country” and other reasons have been 
adduced why births at the Shelter should be considered to have taken place 
‘within the country.” Hackworth states that “The circumstance of birth 


-at the time aliens, provided they were not by reason of diplomatic character, 
or otherwise, exempted from the operation of its laws.” !8 He then quotes the 
following memorandum of the Office of the Solicitor of the Department of 
State, dated February 6, 1930, as indicating the law on the subject: 


The only possible ground for holding that Ona Laszas [born at Ellis 
Island] was not born a citizen of the United States, under the provision 
of the Fourteenth Amendment to the Constitution, is that her alien 
mother was never admitted into the United States under the immigra- 
tion laws, that is, never admitted as an immigrant. It is clear, how- 
ever, that when the child was born, the mother was payeically present 
on territory of the United States, so that the child was born in the 
United States. It only remains to be determined whether the child was 
born “subject to the jurisdiction thereof,” within the meaning of the 
Fourteenth Amendment. The meaning of this phrase was considered 
by the Supreme Court of the United States in U. S. v. Wong Kim Ark, 
169 U. 8. 674, . . . In rendering the opinion of the court in this case, 
Mr. Justice Gray explained the meaning of the phrase, “subject to the 
jurisdiction thereof” by saying in effect that its object was to except 
from the general rule cases of children born in the United States to alien 
panin who were at the time immune from the jurisdiction of the 

nited States. ... 

Itedoes not appear that the mother of Ona Laszas belonged to any 
one of the classes of aliens referred to by Mr. Justice Gray as enjoyin 
immunity from the jurisdiction of the United States... . If she had 
committed a murder or any other criminal offense while she was on the 
island, there seems to be no question but that she would have been 
subject to prosecution and punishment under the laws of this country. 


18 “The Nationality Act of 1940,” Harvard Law Review, Vol. 54 (1941), as cited. 

1! Nishimura Ekin v. United States, 1892, 142 U. S. 651, 661; United States v. Ju Toy, 
1905, 198 U. S. 253, 263; Kaplan v. Tod, 1935, 267 U. 8. 228, 230. But these decisions, and 
the consequences to which they could give rise, have not gone unchallenged. Indeed it has 
been suggested that citizenship should not be refused to a child born to parents who have 
entered the country illegally, ‘Citizenship by Birth,” p. 645. 

113 Hackworth, Digest, pp. 9-10. The aliens here do not possess diplomatic character 
and our arguments purport to show that they were not otherwise exempted from the opera- 
tion of the laws in general. 


_ within the United States makes one a citizen thereof even if his parents were - 








x 














\ ne OF NATIONALITY IN THE EMERGENCY REFUGED SHELTER n 


In other words, while she was on the island, she owed the same “tempo 
rary egiance” which is required of aliens generally while they are in: 


this country. 
Thus even if the Shelter should be kened to Ellis Island (as regards the 
territorial jurisdiction of the United States) children born to refugees at Fort 
Ontario must be deemed American citizens. 
The present problem can not be evaded under existing circumstances, 
although its solution would be simplified if these (or future) children of 
the refugees were to be born in a hospital outside the limits of the Shelter.?? 
Whether parents of children who are American citizens jure soli (and who, 
in the event of dual nationality, prefer and retain American citizenship also 
after reaching their majority) should or should not “be sent back to their 
homelands” after the war, remains to be decided by the authorities charged ` 
with implementing the President’s pronouncements, respectively recom- 
mending the issuance of additional directives. Here problems of expediency, 
precedent-formation, and relief of hardships are likely to arise. The 
children cannot be deported, however, unless they renounce their American 
citizenship or are deprived thereof as otherwise specified in our laws. 

1 Same, p. 10, quoting MS. Department of State, file 130 Laszas, Ona. 

20 Note, however, the exterritoriality established for the hospital suite of Crown Princess 
Juliana by a Canadian Government proclamation of January 2, 1948, in order to insure 
Netherlands nationality for the expected child. The New York Times, January 3, 1943, 
p. 44. This precaution was taken because the Crown Princess was not a ruling sovereign. 

_" Some refugees at Fort Ontario are understood to have children or near blood-relatives 

who are serving in the armed forces of the United States or who are civilians (born American 


citizens or) naturalized according to the regular procedure. 












POSTWAR INTERNATIONAL ORGANIZATION AND THE WORK OF 
THE SECTION OF INTERNATIONAL AND COMPARATIVE LAW OF 
THE AMERICAN BAR ASSOCIATION 


By Mrrcwe.t B. CARROLL 
Chairman of the Section 


The Dumbarton Oaks proposals of October 7, 1944, reflect a development 
of ideas concerning international political and judicial organization in which 
the Section of International and Comparative Law of the American Bar 
Association has played a significant part. Its recommendations calling for 
the establishment of an international organization, including an improved 

` gystem for settling justiciable disputes, have found their way into resolu- 
tions of the Association, composed of some thirty thousand lawyers. These 
resolutions preceded the joint projects of the United States, the United 
Kingdom, the Soviet Union and China for an international organization for 
the maintenance of peace and security. 

As early as August 27, 1942, the House of Delegates of the Association, 
on the motion of the Section, affirmed “its devotion to and its faith in the 
existence, permanency, and validity of international law and the law of 
nations as the fundamental basis for regulating international relations.” 

Again on March 30, 1948, the Association endorsed, “as one of the pri- 
mary war and peace objectives of the United Nations, agreement among 
such nations for the complete establishment and maintenance at the earliest 
possible moment of an effective international order among all nations based 
on law and the orderly administration of justice.” 

On September 21, 1943, the House of: Representatives of the United 
States adopted the Fulbright resolution expressing itself as “favoring the 
creation’ of appropriate international machinery with power adequate to 
establish and to maintain a just and lasting peace among the nations of the 
world,” and as “favoring participation by the United States therein through 
its constitutional processes.” 

Finally, on November 5, 1943, the United States Senate resolved: 


That the United States, acting through its constitutional processes, 
join with free and sovereign nations in establishment and maintenance 
of international authority with power to prevent aggression and to 
preserve the peace of the world. 

That the Senate recognize the necessity of there being established 
at the earliest practicable date a general international organization, 
based on the principle of the sovereign equality of all peace-loving states, 
and open to’ membership by all such states, large. and small, for the 
maintenance of international peace and security. 
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In view of the foregoing, on February 29, 1944, the American Bar Associ- 
ation reaffirmed its adherence to the principles set forth in its resolutions of ` 
August 27, 1942, and March 30, 1948, recorded its hearty support of the 
resolutions of the House of Representatives and the Senate of the United 
States, and urged all members of the American Bar Association to avail 
themselves of every opportunity to codperate with the legislative and execu- 
tive branches of our Government in measures for the prompt and effective 
implementation of these resolutions. 

Moreover, at the meeting of the House of Delegates on February 29, 
1944, additional resolutions of the Section, which had been formulated by 
its Committee on Constitutional Principles for a World Order, the chairman 
of which is Frederic R. Coudert, Sr., were presented and referred to a 
broadly constituted committee of the Association on Organization of the 
Nations for Peace and Law, the chairman .of which is a former president of 
the Association, Judge William L. Ransom. , 




















ESSENTIAL PRINCIPLES FOR AN INTERNATIONAL ORGANIZATION 


A brief review of the Section’s committee report and resolutions is timely 
because of the extent to which they anticipated some of the proposals 
adopted at Dumbarton Oaks. 

The Committee’s report stated that the special function of members of 
the Bar must be to strive for the rule of Jaw and the peaceful settlement and 
adjustment of international disputes, so that war as an instrument of policy 
may be outlawed and aggression restrained. The report stresses the need 
for the community of nations to provide force to make international law 
- effective. The responsibility of accomplishing this objective must devolve 
primarily on the nations with predominant power; nevertheless, the first 
principle of international law must be the equality of all nations before the 
law. Hence, the report suggests, the nations charged with the primary 
obligation of maintaining security should be represented on a council while 
all nations should enjoy equal representation in an assembly. The division 
of specific functions between the two bodies must necessarily be left to the 
interested governments. The report also stresses the thought that there 
must be some organ capable of dealing with necessary changes in treaties 
and in rules of international law which, like municipal law, must be kept 
abreast of changing conditions. The organization of justice is held to be 
of maximum importance to the Bar and this involves not only maintaining the 
Permanent Court of International Justice but also giving it compulsory juris- 
diction over all justiciable questions, as defined in the Statute of the Court. 

The foregoing concepts were embodied in the following suggested reso- 
lutions: 

II 


RESOLVED, That a permanent organization of the nations be es- 
tablished for the purpose of maintaining peace by legal sanctions and 
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' the. suppression of aggressive war; and that such o anigation be em- 
‘powered to consider and recommend to the nations changes in interna- 
. tional treaties or other public relationships which may make for the 
maintenance of peace. 
III 
“RESOLVED, That the states of the community of nations eae 
`. before the law of nations enjoy equal rights and equal representation in 
. the general assembly, ind that any threat of force against any state is 
-a matter of concern to the community of nations, any aggressive War- 
fare a violation of the law of nations. 


IV 


RESOLVED, That the permanent organization should include a 
Council, membership i in which will be based primarily on the capacity 
r :of states to contribute to the- maintenance of peace. 


y. 


RESOLVED, That the permanent organization TRS the Per- 
manent Court of International Justice, and an adequate judicial system 
of which that Court shall be the Court of last resort. 


VI 


RESOLVED, That the United States of America should become a 
member of such organization and share full responsibility for its activi- 
ties within the powers conferred and the limitations fixed by its own 

constitution. 


These ideas were restated and amplified in the resolutions proposed by the 
Committee on Organization of the Nations for Peace and Law which were 


adopted by the Association at its annual meeting in Chicago}on September ' 


12, 1944. 

Turning to the Proposals for the Establishment of a Genes International 
Organization, drafted at Dumbarton Oaks, we find that their first purpose is 
“To maintain international peace and security; and to that end to take 
effectivė collective measures for the prevention and removal of threats to the 
peace and the suppression of acts of aggression or other bréaches of peace, 
and to bring about by peaceful means adjustment or settlement of interna- 
tional disputes which may lead to a breach of the peace.” 

All members of the organization are to be members of a General Assembly 
which, inter alia, “should have the right to consider the general principles of 
coéperation in the maintenance of international peace and security,” and 
“to discuss any questions relating to the maintenance of international peace 
and security brought before it by any member or members of the organiza- 
tion or by the. Security Council; and to make recommendations with regard 
to any such principles or questions.” . 

The Security Council, according to the proposals, would consist of repre- 


sentatives of five states with permanent seats (because of their capacity to ` 


contribute to the maintenance of peace), and of six states elected by the 


agi 


a 


~ 








AMERICAN BAR AND INTERNATIONAL ORGANIZATION 


Assembly to fill non-permanent seats. This Council is to have’ “rim, 
responsibility for the maintenance of international peace and security.” 


The proposals also envisage the establishment of an intérnational court of. . 


justice as the principal judicial organ of the organization, the statute of which Si 
should be either (a) the Statute of the Permanent Court, of International 
Justice, continued in force with such modification as may þe desirable, or 
(b) a new statute in the preparation of which the Statute of the Permanent 
Court of International Justice should be used as a basis. 

Thus, in its essentials, the international organization envisaged in the 


Proposals of Dumbarton Oaks embodies substantially the same concepts as ' 


those previously endorsed by the American Bar Association. The Com- 
mittee on Constitutional Principles for a World Order is now to examine the 
detailed proposals, primarily from the viewpoint of the underlying princi- 
ples, in order to formulate recommendations as to what the attitude of the 
Association should be concerning them. 


IMPORTANT PRONOUNCEMENTS OF SENATORS BURTON AND AUSTIN 


In conjunction with the work of the Section significant statements were ` 
made by two of the Senate advocates of international coöperation. Atthe ` 


joint meeting of the Section with the Inter-American Bar Association at the 
Pan American Union Building, Washington, D. C., on January 28, 1944, 
Senator Harold H. Burton, of Ohio, who is one of the authors of the trend- 
setting Senate Resolution No. 114 of March 16, 1948, enumerated the various 
international organizations and agreements, and the series of declarations, in 
which the United States had participated. The natural sequel was Senate 
Resolution No. 192, of November 5, 1943, which, in his opinion, “constitutes 
the one current declaration by the Senate of the United States as to its future 
international policy.” 

Senator Burton also quoted the Section’s resolution, adopted by the Asso- 
ciation on March 30, 1943, which endorsed the establishment of an effective 
international order, and concluded that the unity of the United Nations, 
which have been brought together by war, is vital in peace and that “‘the 
next step, therefore, should be the meeting of representatives of all the 
United Nations, large or small, for the purpose of forming an organization of 
the United Nations in the interest of establishing and maintaining peace 
and security in the world.” The realization of this suggestion has already 
been partially fulfilled in less than a year at Dumbarton Oaks. 

Senator Warren R. Austin, of Vermont, presented his thesis that the 
United States Government can legally become one of the founders and an 
active member of a codperative organization of sovereign nations for security, 
at the luncheon opening the Section’s spring meeting, at the Mayflower 
Hotel, Washington, D. C., on April 28, 1944. After a careful analysis of the 
effect of international agreements upon the external sovereignty of the na- 
tion, Senator Austin, who was one of the eight members of the Foreign Rela- 
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tions Committee selected to consult with Secretary of State Hull on plans for 
an international organization, concluded that “the adoption by the 78th 
Congress of the Fulbright Resolution of the House, the Connally Resolution 
of the Senate, as well as the Foreign Policy Declaration by the Republican 
Postwar Advisory Council at Mackinac, evidences the faith of our people in 
the feasibility of a codperative organization in which each nation can legally 
condition its soveréignty without in any material degree impairing its 
political power: or dignity and without injuriously affecting its internal 
sovereignty.” 

“A primary need for security,’ Senator Austin stated, “is the establish- 
ment of an international code of fundamental rules of conduct among na- 
tions,” and quoted from the report of the Committee on Postwar Interna- 
tional Judicial Organization the following: 


If international injustice and violence are to be supplanted by a reign 
of law in international society, the members of the Family of Nations 
must provide orderly processes whereby any suitor or claimant, right 
or wrong, may have his day in court before an impartial judicial body. 


Postwar JUDICIAL ORGANIZATION 


The need for establishing more readily accessible permanent international 
courts for the adjudication of all justiciable disputes among nations, and the 
demonstrated advantage in having members of the highest tribunals serve 
on circuit courts, were the basic reasons for the Section’s recommendations 
concerning a postwar international judicial organization adopted by the 
House of Delegates on September 13, 1944. The report of the Section’s 
Coordinating Committee on this subject, and the address of its chairman, 
James Oliver Murdock, presented to the Assembly on the morning of 
September 13, 1944, contain cogent arguments for the adoption of a carefully 
worked ‘out plan which can be integrated with the Dumbarton Oaks pro- 
posals for an international court of justice. 

The report recalls that, since the Permanent Court of International 
Justice’was established at The Hague in 1922, it has delivered only thirty- 
two judgments and twenty-six advisory opinions. In contrast, temporary 
tribunals formed under special agreements between nations have decided 
some 50,000 cases. f 

In practice, only major controversies between nations have been referred 
to the World Court and, while temporary tribunals have handled the mass of 
international litigation, they are not satisfactory becsuse of the long delays 
that usually precede their being set up and the fact that, though their sessions 
frequently extend over many years, they still leave many cases undecided. 

Hence the present methods of adjudication are wholly inadequate from 
the viewpoint of accessibility and continuity. In the case of governmental 
injuries to individuals in violation of international law, there is no adequate 
administration of justice. . 
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The committee therefore looked to the early development of the co, 
in Europe, England, and the United States as examples. It found, in th 
case of this country, for example, that, after it was established in 1789, the 
Supreme Court had six members, two of whom were assigned to each of the 
three circuits—the Eastern, the Middle and the Southern. These two 
would sit with a district judge as a circuit court twice a year in each district. 
While they existed, the circuit courts had original jurisdiction of all the more 
important causes cognizable in the federal courts, other than those in ad- 
miralty and bankruptcy, and of some criminal cases.! 

Although the Supreme Court had little to do in the first few years of its 
existence, the bringing of justice to the peoples of the thirteen States through 
the visits of its members on circuit gradually developed public confidence 
in resorting to it for the settlement of disputes. 

In view of the somewhat similar experience had in other nations as well, 
the Codrdinating Committee proposed that provision should be made for the 
judges of the World Court to proceed to each member nation to sit as a cir- 
cuit court for annual or special terms. 

This idea is clearly stated in the resolutions adopted by the Association, 
as follows: 


I. That the Permanent Court of International Justice, organized 
in 1922 at The Hague and known as the World Court, should be con- 
tinued as the highest tribunal of an accessible system of interrelated 
permanent international courts with obligatory jurisdiction 

II. That the World Court be so organized that a member shall be 
available to sit as an International Circuit Court, with original j juris- 
diction, to hold regular terms in the Capital of each member Nation 
of the International Judicial System. In addition to the World Court 
Justice on Circuit, each such Circuit Court shall include one or 
more International Commissioners assigned to sit in an advisory ca- 
pacity. 

HI. That an International Judicial Conference composed of jurists 
should be called at the earliest practicable moment with a view to con- 
cluding an ‘‘International Judiciary Agreement” based on the Statute 
of the World Court, with such amendments as may be necessary to give 
effect to the foregoing resolutions and to provide for the prompt organ- 
ization and maintenance of the ‘‘International Judicial System.” 


Instead of having only one judge go on circuit to a given country the above 
plan might be modified so as to envisage a panel of at least three judges 
sitting in the capital of a defendant nation. The development of such 
details for carrying out the general plan, as well as consideration of the entire 
system for settling international disputes in Section A of Chapter VIII of the 
Dumbarton Oaks proposals, are assigned to a new Section committee on 
Pacific Settlement of International Disputes, the chairman of which is 
James Oliver Murdock. 


1 Rose, Federal Jurisdiction and Procedure, pp. 88, 89, 90, 95. 
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~ CODIFICATION or INTERNATIONAL Law 


` The opinion has been frequently expressed that, if an international security 
and judicial organization is established, the rules of conduct of nations and of 
international law in general should be codified. A committee has therefore 
been appointed, with Professor. Philip C. Jessup as chairman, to review the | 
various ‘attempts at codification which have been made‘in the past and to 
` consider what progress towards that end can reasonably be expected in the 
near future. . 


PuNISHMENT OF War Ganawaia 


The punishment of war criminals is another subject on which the House of 
Delegates has asked the Section to make a study and report. The need for a 
. positive recommendation was obviated by the Moscow Declaration on 
German Atrocities, which stated, inter alia, that “the Germans who take part 
in wholesale shootings of Italian officers or in the execution of French, Dutch, 
Belgian or Norwegian hostages or Cretan peasants, or who have shared in the 
slaughters inflicted on the people of Poland or in the territories of. the Soviet 
Union which are now being swept clear of the enemy, will know that they 
will be brought back to the scene of their crimes and judged-on the spot by the 
peoples whom they have outraged.” ‘(Italics supplied.) 

_ At the Section meeting on January 28, 1944, the Chairman of the Com- 
"mittee, Mr. George A. Finch, presented a very. interesting summary of the 
activities of the United Nations Commission for the Investigation of War 
Crimes, which meets in London. Lt. Col. Willard B. Cowles, with the per- 
mission of the Judge Advocate General of the Army, presented at that meet- 
ing an exhaustive and authoritative paper on the international and military 
` law involved, entitled “Trial of War Criminals by Military Tribunals.” * 

_ A United Nations Commission for the Investigation of War Crimes began 
work in London on October 26, 1948. Most of the nations represented oh 
the Commission have established national offices attached to their Ministries 
of. Justice working through the War and Navy Departments to gather evi- 
dence of war.crimes and submit it to committees of the London Commission. 
There the evidence is examined and a decision reached whether it is sufficient 
to justify a demand on the part of the United Nations that the accused indi- 
viduals be apprehended and turned over for trial. It is expected that the 
terms of surrender will stipulate for the rendition of all enemy persons whose 
. names are entered upon the lists of the accused after investigation by the | 
United Nations Commission., 

Other committees of the London Commission have under active considera- 
tion such difficult questions as the appropriate tribunal, whether national or 
international, to try the accused individuals according to the nature and place 
of the crimes with which they are charged, the law that may be applicable in 


, 3| American Bar Association Journal, Jane, 1944, p. 330. 
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each case, the methods by which apprehension may be effected in cases wh. 
the accused are not surrendered, and other special legal problems. 

The Section’s Committee has pointed out that in some quarters there are 
associated with the term “war crimes” acts of oppression and inhumanity 
inflicted by some of the enemy governments upon their own nationals within 
their own territories and not only during the war but in the years immediately 
preceding the actual outbreak of hostilities. Therė is no rule of international 
law, either customary or conventional, by which an enemy person may be 
held criminally responsible by the military or civil courts of other countries 
for acts committed within his own territory and against his own fellow 
nationals. The right under international law in such cases is limited to 
official protest; when that is not heeded action based upon political responsi- 
bility may be justified. For instance, the terms of surrender might stipulate 
the retribution to be exacted, without previous “trial according to law,” of 
enemy persons whose crimes against humanity and justice have shocked the 
conscience of mankind and already convicted them in the public mind. 
Moreover it may be and probably does happen in the commission of such 
acts that the law of the offending state has itself been violated, in which case 
punishment in the courts of the enemy state may be legally possible when its 
criminal administration has been driven from power. 

This committee will continue to follow developments in regard to the 
punishment of war criminals with a view to submitting a report at the next 
annual meeting of the Association. 


SETTLEMENT OF PROBLEMS ARISING OUT OF THE WAR 


The question of obtaining the restitution of American-owned businesses 
and property in enemy or enemy-occupied countries, or compensation, if they 
have been damaged, destroyed, looted or lost, is of primary concern as a pre- 
liminary step to reconstruction. This problem is, of course, interrelated with 
that of the treatment of enemy property that has been frozen by the Foreign 
Funds Control or vested in the Alien Property Custodian in this sountry. 
The latter subject has been entrusted to the Association’s Committee on 
Custody and Management of Alien Property, of which the chairman, Otto C. 
Sommerich, and several members are also members of the Section. To 
consider primarily the first subject, a Section Committee on Treatment of 
American Property Rights in the War Settlement has been appointed, with 
John P. Bullington as chairman. These two committees will, of course, 
codperate, as it is desirable to avoid any solutions which are confiscatory, and 
to apply, if possible, the same principles of international law in settling all 
questions involving private property. 

It may be recalled that the Treaty of Vasilie provided for a Mixed 
Claims Commission to adjudicate the claims of United States citizens and 
corporations against Germany for compensation in respect of property which 
had been damaged or destroyed. Presumably there will be occasion to 
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adjudicate similar claims arising out of the present war, not only against 
Germany but also against Italy and Japan. Doubts have been expressed as 
to the wisdom of resorting again to a mixed claims commission such as that 
established under the Treaty of Versailles. A committee has therefore been 
appointed, the chairman of which is Commander Amos J. Peaslee, to review 
the operation of the Mixed Claims Commission and consider whether it 
would bé more desirable to establish some other form of tribunal for settling 
claims against enemy governments after the present war. 


COMMITTEES CONCERNED WITH PHASES OF POSTWAR RECONSTRUCTION 


The importance of considering economic problems in connection with 
measures for the maintenance of peace is manifest in the Dumbarton Oaks 
proposals concerning the Economic and Social Council. The regulation of 
cartels and international arrangements restricting trade is receiving not only 
international attention, but particularly the attention of our own govern- 
mental authorities, including the Federal Trade Commission, Commis- 
sioner Robert E. Freer, chairman of the Federal Trade Commission, is, in his 
private capacity, chairman of the Section’s Committee on International 
Trade Regulation. The Section, at its Chicago meeting, approved a report 
and recommendations submitted by Chairman Freer, which discussed 
various proposed controls for international trade, including a special tribunal 
which should be integrated with a postwar judicial system. It is the opinion 
of the committee that, in so far as the United States is concerned, the nature 
and interest of American participation in international economic controls 
should be governed by the following principles: 

1. American participation in regulating international trade should be in 
harmony with the preservation within the United States of a democratic 
capitalism motivated by predominantly private competitive enterprise. 

2. The development of foreign trade should be the function of private 
enterprise. American governmental intervention in international trade rela- 
tions should be limited to commitments which have as their purpose the 
reduction, so far as is practicable, of uneconomic restrictions upon foreign 
trade and the maximum implementation of American competitive capitalism 
consistent with: 

(a) the promotion of trade relations with countries having similar or 
diverse political and economic structures, and 

(b) the reconciliation of conflicting public and private interests within 
the United States, as well as between the nations and nationals 
thereof with which international trade relations are maintained. 

With appropriate modifications, similar principles can be formulated and 
adapted to the diverse internal economic policies of other nations. 


EXPORT ASSOCIATIONS 


Without expressing its opinion as to the merits in other reapects of H.R. 
4498, introduced on March 27, 1944, 78th Congress, 2nd Session, the com- 
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mittee disapproves Section 5 of the said bill, which provides for the repeal of : 


the Webb-Pomerene Act of April 10, 1918, for the following reasons: 

American exporters should be placed as nearly as possible on a plane of 
equality of opportunity in competing in foreign markets. This principle 
underlies the Webb-Pomerene Act of 1918 (Export Trade Act), which was 
passed to enable American exporters to meet the competition of foreign 
combinations or cartels. Administered by the Federal Trade Commission, 
Section 2 of the law provides that nothing contained in the Sherman Anti- 
trust Act - : 


shall be construed as declaring to be illegal an association entered into 
for the sole purpose of engaging in export trade and actually engaged 
solely in mach export trade, or an agreement made or act done in the 
course of export trade by such association, provided such association, 
agreement, or act is not in restraint of trade within the United States, 
and is not in restraint of the export trade of any domestic competitor of 
such association: And provided further, That such association does not, 
either in the United States or elsewhere, enter into any agreement, 
understanding or conspiracy, or do any act which artificially or in- 
tentionally enhances or depresses prices within the United States of 
commodities of the class exported by such association, or which sub- 
stantially lessens competition within the United States or otherwise 
restrains trade therein. 


It is further provided in Section 4 that the prohibition against unfair 
methods of competition contained in the Federal Trade Commission Act 


shall be construed as extending to unfair methods of competition used 
in export trade against competitors engaged in export trade, even 
though the acts constituting such unfair methods are done without the 
territorial jurisdiction of the United States. 


The Committee believes that the principles embodied in the Webb- 
Pomerene Act constitute sound methods of affirmatively promoting the 
interests of American exporters without sacrifice of the fundamental policy 
of our antitrust laws as they bear upon the domestic markets of the United 
States. In so far as the associations formed under the Export Trade Act 
engage in activities which have their economic impact solely in the foreign 
markets in which they are actively in competition with powerful foreign 
combines, no reason is perceived why they should not be permitted to enter 
into international agreements with the nationals of those foreign combines to 
the extent reasonably necessary to place American firms on an equal footing 
with their foreign competitors. This is the minimum of defensive strategy. 
It does not present to the export associations the alternative of either fighting 


` or joining international cartels. 


In supporting this view the Committee emphasizes its adherence to the 
policy of the antitrust laws whereby agencies of the Federal Government 
entrusted with the enforcement of those laws should be continually vigilant 


ae 
140 Stat. 516, ch, 50. Om 











30 | HE AMERICAN JOURNAL OF INTERNATIONAL LAW / 


_ to strike down restraints in our domestic markets flowing from international 
agreements. The authority granted to the Federal Trade Commission 
under the Export Trade Act and the powers of the Antitrust Division of the 
Department of Justice are adequate to meet that enforcement task. 


TRANSPORTATION AND COMMUNICATIONS 


Proposals for the regulation of international air transport as well as the 
development of international radio, telephone, and cable communications 
are within the purview of the Section’s Committee on International Trans- 
portation and Communications, the chairman of which is Carl I. Wheat. 
During the past year, the committee has been endeavoring to follow the many 
proposals that are being formulated in governmental circles and has col- 
laborated with a standing committee on aeronautical law of the Association 
in considering the problems of international air-space rights and so-called 
“freedom of the air.” The proposals emanating from the international con- 
ference on civil aviation, held in Chicago in November and December, 1944, 
will be studied with particular interest by this committee. 


As regards international communications the committee states that itisa - 


field in which the principle of regulated monopoly seems especially applicable. 
- During the past year a merger of domestic telegraph companies has been 


successfully accomplished, and there has been much discussion of a possible. 


merger of American international communications carriers. The extent to 
which. such a merger should go in respect to the companies potentially in- 
volved, and also in respect to the types of services rendered, has not yet been 
determined. An interdepartmental committee of governmental officials, 
under the leadership of the Department of State, has examined the problem 
in detail but has not as yet made public its findings. A Senate sub-com- 
mittee, headed by Senator Burton K. Wheeler of Montana, is at present 
conducting informal conferences with interested companies and govern- 
mental officials, and it is understood that public hearings will follow in the 
near fufure. The subject is complex, but an adequate, overall solution of 
the problem would doubtless be a matter of large public import since, with- 
out such a solution it seems improbable that American international com- 
munications of the postwar period can be freed from the powerful hold which: 
certain non-American communications methods of operation have had over 
many years upon this world-embracing activity of modern life. 

The obvious necessity of including both cables and radio-telegraph opera- 


tions in such a merger of American companies has ‘been widely recognized.’ 


Whether international radio-telephone operations should likewise be included 
is still the subject of wide discussion. Little has been said or apparently 
even noted, however, with respect to the factor which may well prove in the 
end to be most important of all in this connection,—1.¢., the vast, integrated, 
and world-wide communications system developed and operated by the 
' American Army Signal Corps, and (to a lesser degree because of its greater 
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specialization) the somewhat similar system developed and operated by the 
United States Navy. In the opinion of the Committee, it would be nothing 
less than a national disaster if these two great systems should be allowed to 
be scrapped after the war, rather than to be utilized to the greatest degree 
practicable in the American international postwar communications complex. 
Whether this can or should be accomplished through the treatment of such — 
systems as property to be made a direct part of the merger, or whether some 
other means of their inclusion may prove more appropriate, must be the 
subject of further study, as must also be the somewhat related issue of the 
relation of government to the ownership and operation of a merged interna- 
tional communications carrier, and the similarly related issue of the proper 
governmental vehicle of regulation over such carrier’s operations and 
changes. l 


INTERNATIONAL DOUBLE TAXATION 


Recognition is increasingly being given to the fact that excessive taxation 
on the income arising from international trade and investments can be an 


. obstacle to economic reconstruction after the war, and particularly if income 


or property is subject to taxation in two or more countries. The Committee 
on International Double Taxation has been urging that measures to prevent 
double taxation, as well as discriminatory and extraterritorial taxation, be 
brought into effect either through bilateral treaties or provisions in internal 
legislation. The credit for foreign taxes allowed in section 131, Internal 
Revenue Code, is an example of the way in which a government by unilateral 
action can relieve its citizens and corporations from double taxation. How- 
ever, amendments to the Revenue Act sometimes result in encroachments 
on the intended rélief from double taxation, and encroachments of this nature 
were removed by section 130 (a) and (b) of the Revenue Act of 1943. 

The United States has concluded conventions to prevent double income 


taxation with France, Sweden, and Canada, which have been very helpful to 


American citizens and corporations with investments or business establish- 
ments in those countries. A convention with Canada to prevent double 
taxation in the case of estate taxes and succession duties was signed on June 
8, 1944, ratified by Canada on August 5, 1944, and approved by the United 
States Senate on December 5, 1944. The treaty embodies definitions of 
situs and, generally speaking, provides for relief by stating that the country 
in which.the owner dies domiciled (or of-which he is a citizen, if the decedent 
isan American) will grant a credit against its tax on the entire estate for 
the tax paid to the country where the property has its situs. 

The treaty applies only to dominion taxes of Canada and the federal taxes 
of the United States, and does not affect the death taxes of the provinces of 
Canada and the states of this country. 

The negotiation of similar conventions with Great Britain, in the field of 
income as well as death taxes, has been announced and exploratory discus- 
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sions with certain countries of Latin America have been undertaken. The 

importance of tax treaties in encouraging inter-American trade and invest- 

ments were recognized at the Conference of Inter-American Development 

_ Commissions held in New York, May 9-18, 1944, in the following recom- 
mendation: l 

That the national Commissions encourage their respective govern- 

ments to consult and collaborate in the negotiation of bilateral treaties 

for the elimination of double taxation of income or capital, including 


extraterritorial and discriminatory taxation, and for the exchange of 
_ information between the governments concerned. 


The subject of ways to bring about the conclusion of such treaties between 
the American Republics was on the agenda.of the meeting of the Tax Com- 
mittee of the Inter-American Bar Association in Mexico, July 31-August 8, 
1944, which adopted resolutions concerning fundamental principles for 
preventing double taxation between countries of the Western Hemisphere. 


PRoBLEMS OF NATIONALITY 


In the conclusion of treaties involving corporations subject to the laws of 
both contracting states the question of the method of determining nation- 
ality of juridical persons often arises. The normal concept that the nation- 
ality of a corporation is determined by the state under the laws of which 
the corporation was created is similar to the basic principle that the nation- 
ality of a person is determined by the country of birth, and questions of 
dual nationality of corporations can arise just as in the case of individuals. 
This is due to the tendency of courts, especially in wartime, to look through 
the corporation in order to determine the nationality of the stockholders who 
control it, or to regard the seat of the corporation as being in the country 
where the management and control are effectively exercised. In view of the 
growing need of treaties of establishment to protect the rights and property 
of American citizens in foreign countries, it has been thought desirable to 
makees, survey of the prevailing concepts of nationality of corporations and 
the extent to which they conflict. This work has been assigned to the Com- 
mittee on Nationality of Natural and Juridical Persons, of which Henry F. 


Butler is chairman. This committee will, of course, follow developments in: 


regard to legislation concerning the nationality of natural persons and 
particularly measures for the prevention of dual nationality. 


FISHERIES AND TERRITORIAL WATERS 


The protection of fisheries, particularly those located in territorial waters, 
has long been a matter of concern to the United States, and the problems 
involved are entrusted to a Committee on Fisheries and Territorial Waters, 
of which John R. Gardner is chairman. This committee reported at the 
Chicago meeting. With the advent of factory ships, the application of recent 
inventions have stimulated and greatly improved methods of transportation, 
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communication facilities, and technological developments. Consequently, 
one may reasonably anticipate that the use of speedier long-range vessels, as 
well as the use of aeroplanes, blimps, helicopters, radar, and sonic depth 
finders in locating schools of fish, will result in the exploitation of the more 
distant fisheries of the world. Expecting that fisheries on the high seas will 
be exploited after the war more intensively than in the past, the committee 
streases the need for appropriate regulation to the end that fisheries may be 
conserved and, at the same time, utilized to the best possible advantage. 
It is, therefore, working on proposals for such regulation, based on principles 
recognizing acquired historic fishing rights and interests. 

In the meantime, the committee is keeping abreast of pending legislation 
concerning fisheries and projects for international coöperation. 


COURT DECISIONS InvoLvine INTHRNATIONAL LAW 


From time to time the courts of the United States are called upon to render 
decisions involving treaties or principles of international law and it is, 
therefore, of interest to follow the development of international law through 
jurisprudence. Following the resignation of Eldon R. James, the chairman- 
ship of the committee has been accepted by Harry LeRoy Jones, and the 
committee will continue the work of examining reported cases in most parts 


of the country which involve international law. 


STUDIES IN COMPARATIVE Law 


War-time preoccupations and the difficulties of communication have 
arrested somewhat the activities of the various committees in the field of 
comparative law but, with the approach of peace, a renewed interest in 
foreign law is becoming manifest. 

One of the most productive committees has been that on Latin-American 
Law, with Judge Otto Schoenrich as chairman. This committee reported at 
the annual meeting, on interesting developments in the legislation of the for- 
eign countries of Latin America which are of importance from the viewpoint 
of international business. Taking this committee as an example, two com- 
mittees with similar programs have been added, one on European Law, the 
chairman of which is Joseph H. Barkmeier, and the other on Far Eastern 
Law, with Judge Cornell 8. Franklin as chairman. It is expected that there 
will be marked developments in business and tax laws in the various coun- 
tries, and the reports of these committees should contain much of value to 
members of the Bar who have problems of foreign law. 

The Committee on Civil Procedure and Practice, the chairman of which is 
Raymond T. Heilpern, is interested in formulating a convention on interna- 
tional judicial coöperation, primarily for the purpose of facilitating the 
securing of evidence when required from foreign countries. 

The Committee on Comparative Penal Law and Procedure, the chairman 
of which is Commander James J. Robinson, has the dual task of examining 
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the penal law of some of the occupied countries in relation to the punish- 
ment of war criminals, and of considering the laws of selected countries 
regarding the prevention of various international crimes, such as smuggling. 
. The subject of punishment of war criminals before military tribunals is one 

of the matters being considered by the Committee on Military and Naval 
Law, with Col. William Cattron Rigby as chairman. 

Social, labor, and industrial legislation of other countries is the subject 
under consideration by a committee bearing that name, the chairman of 
which is Ellen L. Love. 

A new committee which may produce findings of considerable interest, 
particularly in connection with the proposals for a postwar judicial organiga- 
tion, is the Committee on Comparative Law of Private Claims Against 
Governments, the chairman being Lt. Col. Heber H. Rice. 


RELATIONS WITH FoREIGN LAWYERS 


Since its foundation, the Section of International and Comparative Law 
has been interested in developing cordial and fruitful relations with the 
lawyers of other countries, and this led to the participation of a group of its 
members in the organization of the Inter-American Bar Association. Con- 


tinuance of relations with the members of this association has been assured ` 


through the Committee on Codperation with the Inter-American Bar Asso- 
ciation, the present chairman of which is Charles Ruzicka. Officers and 
members of the Section have attended as delegates the meetings of the Inter- 
American Bar Association in Havana in 1941, in Rio de Janeiro in 1948, and 
in Mexico last August. í 

With the approaching end of the war in Europe, attention is being given to 


the renewal of relations-with lawyers in England and on the Continent, as well . 


as eventually in other countries, through the organization of an International 
Bar Association. Itis hoped that the urge for uniformity, which manifests 
itself when lawyers of different countries discuss subjects of common interest, 
will gradually help to bring about uniformity in laws affecting international 
business relations. Work in the field of comparative law leads to the de- 
velopment of international law, and the principles formulated to obviate fric- 
tion between individuals may have some influence in the evolution of rules 
of conduct between nations. 











WAS THE SOVIET UNION EXPELLED FROM THE 
LEAGUE OF NATIONS? 


By Lro Gross 
Fletcher School of Law and Diplomacy 


In the discussion of current problems of international organization frequent 
reference is being made to the action taken by the Council of the League of 
Nations in 1939 with reference to the membership of the Soviet Union. 
While the matter may be thought to have interest chiefly for historians, it 
might serve a useful purpose to reéxamine the action taken in 1939 from a 
legal point of view. It is conceivable that a conclusion on the legal points 
involved might serve as a basis for removing some of the untoward features 
of the existing situation. 

The Covenant of the League of Nations provides in paragraph 1 of Article 
5 that 

except where otherwise expressly provided in this covenant or by the 
terms of the present Treaty, decisions at any meeting of the Assembly or 


of the Council shall require the agreement of all the Members of the 
League represented at the meeting. 


Express provision otherwise is contained in paragraph 4 of Article 16 of the 
Covenant, to the effect that F 


any Member of the League which has violated any covenant of the 
League may be declared to be no longer a Member of the League by a 


vote of the Council concurred in by the representatives of all the other . 


Members of the League represented thereon. 


Before analyzing these two provisions of the Covenant it may be useful to 
recall certain provisions of the Rules of Procedure of the Council adopted by 
that body on May 26, 1933.2. Article VIII of the Rules provides that “the 
Council shall not discuss or decide upon any matter unless the majority of its 
members are present.” ? Article IX, paragraph 1, of the Rules restates with 


1 The Soviet publication “War and the Working Class” was reported to have made the 
following comment in discussing the Soviet Union’s insistence on a unanimous vote of the 
Great Powers for dealing with any alleged case of aggression: “It is difficult to forget that 
the League of Nations did not find it necessary to expel Poland for seizing Vilna or Italy for 
invading Ethiopia, but voted for expulsion of the Soviet Union when it deprived Germany of 
a springboard prepared for invasion.” See dispatch from Moscow in The New York Times, 
October 20, 1044, p. 6. i 

3 League Doc.C.197.M.106.1938. 

3 This provision was included in substance in Art. 6 of the Rules of Procedure of the Coun- 
cil adopted at Rome on May 17, 1920: Hudson, M. O., International Legislation, Washington, 
1931-, Vol. I, p. 127, 
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some changes the fundamental principle of paragraph 1 of Article 5 of the 
Covenant quoted above. The last sentence of paragraph 3 of Article IX of 
the Rules states that “in counting the votes, abstentions from voting shall be 
disregarded.” 4 . 

It is obvious from a comparison of the provisions of the Covenant that 
the wording of paragraph 4 of Article 16 differs from that of paragraph 1 of 
Article 5. Whereas the latter requires the agreement of all Members of the 
Council present at the meeting,’ the former requires the concurrence of all 
Members of the League represented on the Council other than the Member 


which has been found to have violated a covenant of the League. It is' 


generally admitted that Article 16, paragraph 4, departs from the unanimity 
rule of Article 5, paragraph 1, by excluding the vote of the interested State 
if that State is represented on the Council.’ On the other hand, it would 
seem to require, first, the presence in the Council of all Members of the 
League represented on the Council and, secondly, the affirmative concur- 
rence in the vote of the Council of all Members represented on the Council. 
This interpretation of Article 16, paragraph 4, has been stressed by several 
students of the Covenant,’ 


‘This addition to the Rules of 1920 has apparently been overlooked by Cromwell A. 
Riches, Majority Rule in International Organization, Baltimore, 1940, p. 23, note 53. 

5D. H. Miller, The Drafting of the Covenant, New York, 1928, Vol. I, p. 285: “It was at 
first suggested to leave out the words ‘at the meeting,’ but after some consideration it was 
thought that they had better remain so as to prevent one State from stopping the holding 
of a meeting, or to cover the case when one Member might not find it possible to be repre- 
sented.” 

*Schitcking, W., and Wehberg, H., Die Satzung des Völkerbundes, Berlin, 1931 (3d ed.), 
Vol. I, p. 521; same, 1924 (2d ed.), p. 637. Sir John Fischer Williams, “The League of Na- 
tions and Unanimity,”’ in this JOURNAL, Vol. 19 (1925), p. 486, argues that this exception de- 
pends “‘not only on the language of the Covenant but also on the general principles that no 
one is a judge in his own cause.” See also the Treaty of Lausanne Case, Permanent Court 
of International Justice, Publications, Series B, No. 12, p. 82. 

7 Schicking and Wehberg, work cited, Vol. I, p. 510: Bet der Ausschliessung eines Mit- 
gliedes wegen Verletzung der Bundespflichten müssen gemäss Article 16, Abs. 4, der Satzung 
alle im Rate veriretenen Bundesmttglieder (mit Ausnahme des Auszuschliessenden) sich an der 
Abstimmung beteiligen. Es genügt hier also kein Beschluss des Rates, wenn in dessen Sitzung 
nicht alle Mitglieder (mit Ausnahme des Ausruschliessenden) vertreten sind. See also second 
edition, p. 687; Cromwell A. Riches, The Unanimity Rule and the League of Nations, Balti- 
more, 1933, p. 49: “In one case the Covenant clearly requires that more than a majority of 
the members be present for taking a decision. . . . It would seem, therefore, that, to ex- 
clude a member from the League, all members of the Council except the representatives of 
the state to be excluded would have to be present and cast affirmative votes while in all other 
cases the Council could act with only a majority present.” Georges—Tibéare Bes, Le Prin- 
cipe de l'unanimité dans la Société des Nations et les Exceptions à ce Principe,” Paris, 1935, 
p. 188: Une telle exclusion ne peut étre prononcée que par le vote de tous les Membres de la Société, 
autres que l’État à exclure, représentés au Conseil. Une réunion qui prononceratt Vexcluston 
d'un Membre devrait donc ire au complet. D'autre part, comme le texte exige expressément “le 
vote de tous les autres Membres” etc., U semble difficile d'appliquer, dans ce cas, la règle 
d'après laquelle les abstentions n’empichent pas Vunanimité. Also J. Ray, Commentaire du 
Pacte de la Société des Nations, Paris, 1930, p. 536. 
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It has beef urged against this interpretation that the wording of Article 
16, paragraph 4, is not definite enough ‘“‘to exclude the necessity of reading it 
subject to Article 5, paragraph 1.” 8 This view, it is said, is based on “legal 
interpretation” as well as “upon the undesirability of ever preventing the 
Council from takin necessary decisions, even if by chance or by design a 
state entitled to be represented is not so represented.” ° 

It is true that in general the practice of the Council, even before it crystal- 
lized in paragraph 3 of Article IX of the Rules of Prosaduns of the Council 
adopted in 19338, was based on the assumption that “abstention did not pre- 
vent unanimity from being secured.” 1° It is equally true that the practice 
of the Council even before it crystallized in Article VIII of the Rules of 1933 
did not support the view expressed by the Brazilian representative at the 
Meeting of the Council held on June 10, 1926, that whereas the presence of 
all its Members is not necessary for a meeting of the Council, the Council 
could not take any. action or any decision if it were deprived of the presence 
of one of its Members either owing to resignation or owing to a final sever- 
ance from the League." 

If this view were accepted then indeed the Council, in exercising its power 
under Article 16, paragraph 4, would be justified in applying Article VITI of 
the Rules of Procedure of the Council concerning the quorum and also Article 
IX, paragraph 3, last sentence, concerning abstentions from voting. That 
such a view would not adequately interpret the conditions laid down in 
Article 16, paragraph 4, follows from Article 5, paragraph 1, of the Covenant 
and from Article [X, paragraph 1, of the Rules, both of which provide for 
exceptions from the general principle of unanimity which they formulate. 
This part of Article 5, paragraph 1, must be given the weight that is due to 
it. Otherwise what would be the purpose of providing for exceptions if every 
exception had to be negatived by reference to the general principle? It is 
submitted that if the wording of Article 16, paragraph 4, is deemed suffi- 
ciently definite to exclude the State against which the proceedings are di- 
rected from the vote of the Council, and this has not been contested, then 
there is no reason to believe that the remainder of this paragraph is couched 
in less definite language. These exceptions of Article 16, paragraph 4, to 
the general principle of unanimity of Article 5, paragraph 1, stand together. 
If one is admitted there is equal reason to admit the other. 

This interpretation finds support in the preparatory work bearing on the 


* Julius Stone, “The Rule of Unanimity: the Practice of the Council and Assembly of the 
League of Nations,” in 14 Brittsh Year Book of International Law (1983), p. 31. 

? Same. 

10 Committee on the Composition of the Council. Part I. Report on the Work of the First 
Session. Doc.C.299.M.139.1926.V, p. 26. The words quoted above were spoken by M. 
Motta, Chairman of the Committee. Similar views were expressed by other Members of 
the Committee, in particular by M. Scialoja. Same, p. 26. k 

u League of Nations, Oficial Journal 1926, p. 888. See same, p. 890, for the views of 
M. Scialoja and M. Paul-Boncour. 
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‘history of paragraph 4 of Article 16. This provision was introduced in the 
Drafting, Committée. of the Commission on the League of Nations which on 
` Aprili and 2, 1919 discussed the Hurst-Miller text of the Covenant.” It 
Was apparently. intended by the Drafting Committee that it should consti- 
_ tute a separate article numbered XVII A.¥ The incorporation of this new 
Article ‘XVII'A into Article 16 of the Covenant as paragraph 4 of that 
Article was presumably: done by Messrs. Miller and Hurst.“ It may not be 
n immaterial to recall in this connection that according to contemporary com- 
ment the provision introduced i in the Drafting Committee was intended “to 
i meet the case of a ‘State which after breaking its covenant still claims to vote 
on the Council or in the Assembly.” 25 A similar reason is advanced by 
Florence Wilson" and the British Commentary on the Covenant." 
' While the preparatory work with reference to the English text of para- 
graph 4, Article 16, contains no clue to the proper interpretation of this provi- 
`- gion, some light is shed by the history of the French text. In the first French 
~ translation of the English text a State which has violated any of its obliga- 
tidns resulting from the Covenant could be excluded from the League par un 
vote du Conseil émis a l'unanimité des voiz, moins la sienne, s’tl y est repré- 
senté.® The word “unanimité” is maintained in the Lapradelle text of 
April 16th and 17th and in the Larnaude text, agreed to by Mr. Miller, of 
April 18, 1919.19 However, jn the “French print of April 21, 1919” the 
word “unanimité” was eliminated and a new formula substituted for it 
which reads as follows: L’exclusion est prononcée par le vote de tous les autres 
Membres de la Société représentés au Conseil.*° This new formula, which is not 
a perfect rendering of the English Text,” is maintained in the French print of 


2 Miller, work cited, Vol. II, Docs. 28 and 30, pp. 658 and 672. 

n “Changes made by Drafting, Committee,’ Memorandum of Mr. Baker intended to 
show the changes made by the Drafting Committee in the English Text before them (in 
Doc. 656). D. H. Miller, My Diary at the Conference of Parts, n.p., n.d., Vol. VII, Doc, 
678, p. 404; see also same, Doc. 679, p. 409. 

4 Same, Doc. 679, p. 406, note a and Doc. 681, p. 413, note a; see also text of the Diary, 
Vol. I, p. 219, note b. 

8 “ Note by the British Delegation on the Redraft submitted by the Drafting Committee”: 
Miller, Drafting of the Covenant, Vol. I, p. 417. See also C. W. Jenks, “Expulsion from the 
League of Nations,” in British Year Book of International Law, 1935, p. 156; Message from the 
Federal Council of Switzerland to the Federal Assembly of Switeerland concerning the Question 

. of the Accession of Switzerland to the League of Nations, August 4, 1919, Cambridge, England, 
1919, p. 130. 

1 Miller, Diary, Vol. XIX, p. 30. 

2 The Covenant of the League of Nations with a Commentary Thereon,” in British 
Parliamentary Papers, Misc. No. 3 (1919), Cmd. 151, p. 17. 

18 “French Text of April 7, 1919, ” Miller, Drafting, Vol. II, Doc. 86, p. 768. 

10 Same, Doc. 37, p. 783, where the Lapradalle Text is printed i in the left and the Larnaude 
Text in the right column. ` 

20 Same, Doc. 38, p. 797. ! 

1 Sir John Fischer Williams, “The League of Nations and Unanimity,” in this JOURNAL, 
Vol. 19 (1925), p. 483, note 28. , 
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April 23, 1919%, in the French Report. of the Commission of the League of 


Nations of April 28,.1919,* and in the final French text of the Covenant. 

The changes in the successive French translations of paragraph ‘4, Article 
16, are significant. Mr. Miller assures us that “each French print had to be 
gone over from beginning to.end, word for word, to sée if. and. where it had 
been changed.” ™ Referring specifically to thé formula’ employed in the 
French print of April 21, 1919, mentioned above, he says: “The new trans- 


lation of that paragraph i is not a very literal rendering of the English, but its . 
legal effect, I think, is exactly the same.” * - This statement constitutes s- ; 


substantial corroboration of the interpretation of paragraph 4, Article 16, 
suggested above. There would hardly have been a valid reason for changing 
the unanimité employed in three successive French texts to the present word- 
ing if the English text had been understood to establish merely the conven- 
tional unanimity. The conclusion seems inevitable that the English’ text 


was not so understood and that not unanimité but only the precise words : 


le vote de tous les autres Membres de la Société représentés au Conseil express the 
correct legal meaning of Article 16, paragraph 4. 

No useful purpose would be served by denying that, assuming the above 
interpretation to be corréct, the Council could under certain conditions be 
prevented from taking necessary decisions under Article 16, paragraph 4. 
This may be regrettable, but it would seem that the precise wording of para- 
graph 4, Article 16, leaves no room for the introduction of “legal correc- 
tives.” * Ifa state which is entitled to be represented on the Council is, by 
design, not so represented, and thus prevents the Council from declaring a 
Covenant-breaking state to be no longer a Member of the League, the conse- 
quence is the same as if that state had exercised the veto power to which it is 
entitled. The same is true of states which are represented on the Council 
but which refrain from taking part in the vote. On the other hand, the 
accidental absence of a State represented on the Council from a meeting of 
the Council could cause but a temporary delay. 

It may be useful to recall that, prior to its decision of December 14, 1939, 
the Council had never exercised the power conferred upon it by Article 16, 
paragraph 4. Its possible application was, however, discussed on various 
occasions. It was considered in 1921 as a sanction in the case of states 
which failed to pay the contributions due from Members under Article 6, 
paragraph 5, of the Covenant.?” It was stated in 1934 by Mr. Eden that in 

x Miller, Drafting, Doc. 39, p. 810. z Same, Doc. 40, p. 825. - 

“Same, Vol. I, p. 522. % Same, p. 523. 

* Committee on the Composition of the Council. Part I. Report on the Work of the Firat 
Session. C.299.M.189,1928.V, p. 15. — 


37 “ Report of the Subcommittee of the Committee on Amendments to the Covenant pre- 
sented to the Plenary Committee,” Doc.A.C.13.1921. -See also “Legal Position of States 


which do not pay their Contribution to the League,” Report by the Secretary-General sub- 


mitted to the Council on March 9, 1927: Doc.C.36.1927.V. League of Nations OJ., 1927, 
p. 505. Ray, work cited, p. 273, 535. 
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the view of the United Kingdom Government, Liberia had so grossly failed to 


‘observe the undertaking of Article 23, paragraph b, of the Covenant that the 


League would be quite entitled to consider her expulsion under paragraph 4 
of Article 16.28 Writers on the subject emphasized the general nature of the 
sanction of Article 16, paragraph 4, which could consequently be applied to 
the violation of any obligation resulting from the Covenant.*® It was also 
pointed out that Article 16, paragraph 4, could be resorted to in order to 
overcome the deadlock resulting from the opposition of a Member to the ap- 
plication of measures which require a unanimous-decision in the Council and 
which are directed against a Covenant-breaking state.®° 

For the purpose of this analysis it seems unnecessary to state in detail the 
circumstances in which the Finnish Appeal of December 3, 1939, was re- 
ceived, and dealt with, by the League." The decisive stage in the League 
procedure was reached on December 14, 1939. Meeting at 10 a.m. on that 
day, the Assembly of the League of Nations discussed the Report provided 
for in Article 15, paragraphs 4 and 10, of the Covenant, submitted by the 
special Committee of the Assembly,® and adopte a resolution the relevant 
parts of which read as follows: 


The Assembly: i 

Wueraas, by the aggression which it has committed against Finland, 
the USSR has failed to observe not only its special political agreements 
with Finland but also Article 12 of the Covenant of the League of Na- 
tions and the Pact of Paris; 


38 League of Nations, O.J., 1934, p. 511. 

2 Ray, p. 536; Schiicking-Wehberg, 2nd ed., p. 686; Göppert, Otto, Organisation und 
Tätigkeit des Vélkerbundes, Stuttgart, 1938, pp. 95, 198. 

30 Precisely with a view to avoiding the difficulty indicated above the Assembly adopted 
the following amendment to Article 16 of the Covenant on October 4, 1921: “It is for the 
Council to give an opinion whether or not a breach of the Covenant has taken place. In 
deliberations on this question in the Council the votes of Members of the League alleged to 
have reserted to war and of Members against whom such action was directed shall not be 
counted.” On the other hand it'was pointed out by M. de Brouckère in his Report on 
Point 1 (b) of the Proposal laid before the Preparatory Commission for the Disarmament 
Conference by the French Delegation, that “if Article 16 is only resorted to in cases to 
which it properly applies, the amendment proposed in 1921 with regard to the calculation 
of unanimity loses much of its importance. In cases where a state has shown its definite 
intention to disturb the peace, to defy the whole of the League, and, furthermore, to break 
the most solemn of undertakings which it has given to its fellow Members, expulsion, as 
contemplated in Article 16, seems inevitable and the votes which it will no longer be called 
upon to cast are surely not a matter of great concern. But the difficulty pointed out in 
1921 may recur in a fresh form ‘when Article 11 of the Covenant comes to be applied.” 
“Reports and Resolutions on the Subject of Article 16 of the Covenant.” Doc.A.14.1927.V, 

pp. 42, 70, 71. 

a The relevant documents will be found in League of Nations O.J., 1939, p. 509. 

On December 11, 1939, the Assembly, having heard the statement of the Delegate of 
Finland, decided to set up a Special Committee to study the appeal of the Finnish Govern- 
ment. Records of the Twentieth Ordinary Session of the Assembly, Plenary Meetings, p. 11. 
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AND WHEREAS, immediately before committing that aggression, it 
denounced, without legal justification, the Treaty of Non-aggression 
which it had concluded with Finland in 1932, and which was to remain 
in force until the end of 1945: 

Solemnly ones the action taken by the USSR against the State 
of Finland; 

II 


Wuernas, notwithstanding an invitation extended to it on two occa- 
sions, the USSR has refused to be present at the examination of its dis- 
pute with Finland before the Council and the Assembly; 

AND WHEREAS, by thus refusing to recognize the duty of the Council 
and the Assembly as regards the execution of Article 15 of the Covenant, 
it has failed to observe one of the League’s most essential covenants for 
the safeguarding of peace and the security of nations; 

AND WHEREAS it has vainly attempted to justify its refusal on the 
ground of the relations which it has established with an alleged Govern- 
ment which is neither de jure nor de facto the Government recognized by 
the people of Finland in accordance with the free working of their in- 
stitutions; 

AND WHEREAS, the USSR has not merely violated a covenant of the 
League, but has by its own action placed itself outside the Covenant; 

AND wHuRHAS the Council is competent under Article 16 of the 
Covenant to consider what consequences should follow from this situa- 
tion: 

Recommends the Council to pronounce upon the question.# 


This resolution was adopted unanimously although several Members repre- 
sented at the meeting refrained from voting.™ 


The Council, meeting in the afternoon of the same > day, ‘adopted a Resolu- 
tion reading as follows: 


The Council, x 


having taken cognisance of the resolution adopted by the Assembly on 
December 14, 1939, regarding the appeal of the Finnish Government; 


1. Associates itself with the condemnation by the Assembly of the ac- 
tion of the USSR against the Finnish State; an 
2. For the reasons set forth in the resolution of the Assembly, 


The Committee had referred to it a number of written and verbal proposals and declarations 
including that of the Argentine delegation at the plenary meeting on December 13th. The 
delegate of the Argentine in his address of December 18, 1939, stated that the Soviet Union 
had “placed itself outside the Covenant” and, demanding “the expulsion of the Soviet 
Union from the League of Nations,” he concluded by voicing his ‘‘Government’s unalterable 
decision, that the Argentine Republic can no longer consider itself a Member of the League 
of Nations as long as the Soviet Union is able to claim that title.’ Same, pp. 14, 16, 17. 
The Report of the Special Committee, dated December 13, 1939, Doc.A.46.1939.VU, will be 
found in League of Nations O.J., 1989, pp. 531-541. 

3 Records of the Twentieth Ordinary Session of the Assembly, Plenary Meetings, p. 53. 

H Paragraph 5 of Rule 19 of the Rules of Procedure of the Assembly provides: "For the 
purpose of this Rule, representatives who abstain from voting shall be considered as not 
present.” Rules, Revised edition, April 1937. Doc.C.144.M.92.1937. 
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In virtue of Article 16, paragraph 4, of the Covenant, 

Finds, that, by its act, the USSR has placed itself outside the League 
of Nations. It follows that the USSR is no SARN a Member of the 
League.” 


At the end of the discussion the President oke as follows: 


The Council will take note of the statements that have just been 
made and, as abstentions do not count in establishing unanimity, if 
there are no other rorya are! I shall take, it that the draft resolution 
has been adopted.” nee 


The resolution of the Council gives rise to eager questions. In the first 
place was the resolution adopted in accordance with Article 16, paragraph 
4, of the Covenant? At the time of the vote fourteen states Members of the 
League were represented on the Council. Seven Members appear to have 
assented to the resolution, viz., France, Great Britain, Bolivia, Belgium, the 
Dominican Republic, South Africa and Egypt. Several states represented 
on the Council and present at.the Meeting, viz., China,’ Finland, Greece, 
and Yugoslavia abstained from voting. Two states represented on the 
Council, apart from the USSR, viz., Iran and Ten were not represented at 
the Meeting. ' 

Having regard to the circumstances attending the vote wot the Council, it 
seems necessary to conclude that the Council’s resolution of December 14, 
1939, did not have the legal ‘effect of terminating the membership of the 
USSR in the League of Nations. The Council’s resolution was not an 
exercise of the power conferred upon the Council by paragraph 4, of Article 
16. Owing to the absence of Iran and Peru è! from the Meeting, all states 
Members of the League which were at the time represented on the Council 
were not represented at the Meeting, and, owing to the abstention of China, 
Finland, Greece, and Yugoslavia all states represented on the Council other 
than the USSR did not affirmatively concur in the vote of the Council. For 
these two reasons the conditions laid down in Article 16, paragraph 4, appear 
not to have been fully satisfied. The Council has never met since December 
14, 1939, and the legal effect of the resolution of that date has not been 
examined by the Council itself. 


3 League of Nations O.J., 1939, p. 506. 

% League of Nations O.J., 1989, p. 508. Before submitting for the Council’s approval 
the draft resolution the President reminded the delegates of the provision of Article 16, para- 
graph 4. Having quoted verbatim the text of that paragraph, he then said: ‘‘Article 16, 
paragraph 4, of the Covenant, which I have just read to you, provides for a vote Be the 
Members of the League represented on the Council.” Same, p. 506. 

37 The Delegate of China declared that in the absence of final instructions from his Gov- 
ernment he would abstain from the vote to be taken on the resolution before the Council. 
Same, p. 508. 

38 Peru withdrew from the League on April 9, 1941, having given notice of withdrawal on 
April 8, 1939, in accordance with Article 1, paragraph 3, of the Covenant. League of Na- 
tions O.J., 1939, p. 204. 
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With reference to the substance of the Council’s resolution it may be 
recalled that the first part of the finding “that, by its act, the USSR has 
placed itself outside the League of Nations,” was subject to some criticism. 
Indeed it was pointed out by the Representative of the Netherlands in the 
course of the discussion on the Assembly resolution, which contains the same 
statement, “that the Netherlands Government does not greatly favor this 
expression, which has no basis in the articles of the Covenant.” ** This is 
of special importance as the second part of the Council’s finding is deduced 
from the first. It may be argued that if the premise is open to doubt, the 
conclusion is necessarily also open to doubt. According to the Covenant a 
state Member of the League does not cease to be a Member ipso facto and 
does not lose its rights and duties as a Member as a consequence of the viola- 
tion of its obligations under the Covenant.‘® On the contrary, in its capacity 
of Member it becomes subject to such sanctions as may be decided upon by 
the competent organs of the League. As several precedents convincingly 
demonstrate, the wrong-doing state continues to be a Member of the League 
until the termination of its Membership in accordance with one of the three 
modes established in the Covenant.“ 

The resolution of the Assembly which is incorporated by reference in the 
resolution of the Council is not sufficiently precise in stating the covenant 
which the USSR had violated and on the basis of which it should be declared - 
to be no longer a Member of the League. The application of paragraph 4 of 
Article 16 is clearly limited to the violation of a covenant of the League. 
The Assembly resolution, however, refers to the Pact of Paris and to the 
Russo-Finish Treaty of Non-aggression of 1932. In addition the resolution 
charges the USSR in the first part to have failed to observe Article 12 and in 
the second part to have failed to observe one of the League’s most essential 
covenants for the safeguarding of peace and the security of nations by 
refusing to recognize the duty of the Council and the Assembly as regards 
the execution of Article 15 of the Covenant. And yet in the operative part 
of the Assembly resolution it is stated that the USSR has violated.“‘a cov- 
enant” of the League and in the finding of the Council it is stated that “by 
its act” the USSR has placed itself outside the League. It is difficult to 
decide which of the two or more failures to observe international engage- 
ments set forth in the Assembly resolution was the basis for the action of the 
Council.@ It will be recalled that, according to the preparatory discussions, 
the purpose of including Article XVIIA, which later became the fourth para- 
graph of Article 16, in the Covenant was “‘to meet the case of a state which 

39 Records of the Twentieth Ordinary Session of the Assembly, Plenary Meetings, p. 35. 

1 Goppert, p. 94. 

4 The Rules and Procedure Governing Admission to and Loss of Membership in the League of 
Nations. Report of the Special Committee set up to study the Application of the Principles of 
the Covenant. Doc.A.7.1988.VII, p. 59. 


t Oppenheim, L., International Law, Vol. II, London, 1940 (6th ed., by Lauterpacht), 
, Pp. 187, note 2. 


THE OLD AND THE NEW LEAGUE: 


THE COVENANT AND THE DUMBARTON OAKS PROPOSALS L 


By Hans KELSEN 


The result of the conversations between the delegations of the United 
States, the United Kingdom, the Soviet Union, and China at Dumbarton 
Oaks, Washington, in the Autumn of 1944, is not a Charter for the interna- 
tional organization to be established after the war. It is only Proposals for 
such a Charter; these Proposals are, moreover, as Secretary of State Cordell 
Hull pointed out, neither complete nor final. They do not concern all 
subject matters to be regulated by the future Charter and do not present 
precise formulations of legal rules to be binding upon contracting parties. 
This work still remains to be done. Hence it.may seem to be premature to 
compare the Dumbarton Oaks Proposals with the Covenant of the League of 
Nations. Such a comparison cannot do justice to the achievements at 
Dumbarton Oaks; it is justifiable only as an attempt to contribute some 
suggestions for the great task of drafting the definitive text of the future 
charter; it must not be taken as a conclusive criticism. 


I. PURPOSES AND GENERAL STRUCTURE OF THE OLD AND THE NEW LEAGUE 
A. Purposes. 


The purposes and the general structure of the international organisation 
to be established according to the Dumbarton Oaks conversations are about 
the same as those of the old League of Nations. The Preamble of the League 
of Nations says concerning its purposes: . 


The High Contracting Parties, in order to promote international co- 
operation and to achieve international peace and security by accept- 
ance of obligations not to resort to war, by the prescription of open, just 
and honourable relations between nations, by the firm establishment of 
the understandings of international law as the actual rule of conduct 
among Governments, and by the maintenance of justice and a scrupu- 
lous respect for all treaty obligations in the dealings of organized peoples 
with one another, agree to this Covenant of the Teague of Nations. 


Chapter I of the Dumbarton Oaks Proposals runs as follows: 


The purposes of the Organization should be: 1. To maintain interna- 
tional peace and security; and to that end to take effective collective 
measures for the prevention and removal of threats to the peace and the 
suppression of acts of aggression or other breaches of the peace, and to 
bring about by peaceful means adjustment or settlement of interna- 
tional disputes which may lead to a breach of the peace; 2. To develop 
friendly relations among nations and to take other appropriate measures 
to strengthen universal peace; 3. To achieve international coöperation 
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in the solution of international economic, social and other humanitarian 
problems; and 4. To afford a center for harmonizing the actions of 
nations in the achievement of these common ends. 


The chief difference between the Preamble of the League Covenant and 
Chapter I of the Dumbarton Oaks Proposals consists in the fact that the 
latter emphasize more strongly the realization of the purposes of the new 
League. Stress is laid, from the very beginning, on the executive branch of 
the new Organization: ‘‘take effective collective measures for the prevention 
and removal of threats to the peace and the suppression of acts of aggression 
or other breaches of the peace.” In the Preamble of the League Covenant, 
on the contrary, not the slightest reference is made to the way in which the 
principles laid down in the Covenant may be enforced. This is very charac- 
teristic. For it is exactly in this direction that great progress has been 
made on the way from Geneva'to Dumbarton Oaks. 

On the other hand, the Preamble of the Covenant of the League of Na- 
tions accentuates the maintenance of international law. Peace and security — 
are to be promoted ‘‘by the firm establishment of the understandings of 
international law as the actual'rule of conduct among governments and by 
the maintenance of justice anda scrupulous respect for all treaty obligations 
in the dealings of organized peoples with one another.” Nothing of this 
kind is said in the Dumbarton Oaks Proposals and this too is characteristic 
of the organization intended by the recent conference. To define this feature 
of the new League in the usual way we may say that the organization is to 
have a political rather than a legal character. This means that its activity 
is not to be limited too much by strict rules of law but that the Charter shall 
confer upon the agencies of the new League a great deal of discretion in the 
exercise of their functions. 


B. Membership. 


This difference between the new and the old League is not reflected in their 
organization. The former is to have the same main organs as the latter: a 
General Assembly, a Security Council, an International Court of Justice, and 
a Secretariat. But there are essential differences in the functions of and 
the mutual relations among some of these organs. _ 

The League of Nations had, at least in principle, a universal character. 
It was meant to comprise all states of the world. The new League is to be 
established as a community of the victorious states. This is manifested by 
its title, The United Nations. It is true that, according to Chapter III, 
par. 1, membership in the Organization is tobe open to all peace-loving 
states. But admission to the new League is regulated very differently from 
admission to the old one. Art. 1 of the Covenant of the League of Nations 
distinguishes between certain neutral states, named in an Annex to the Cove- 
nant, and other states not.signatories to the Peace Treaties, of which the 
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Covenant is a part. The first mentioned states are privileged in so far as 
they are allowed to become members of the League of Nations by a unilateral 
declaration of adherence. For the states not named in the Annex admission 
to the League depends on a decision of the Assembly adopted without any 
interference by the Council. The Dumbarton Oaks Proposals make no 
distinction between states which are not signatories to the Charter of the 
new League; no group of states is privileged with respect to admission. 
According to Chapter V, Sec. B, par. 2 of the Proposals, “The General 
Assembly should be empowered to admit new members to the Organization 
upon recommendation of the Security Council.” The decision of the Gen- 
eral Assembly by which a new member is admitted is to be made—like the 
analogous decision of the Assembly of the League of Nations—by a two- 
thirds majority. The difference between the two procedures consists in 
the fact that no admission to the new League will be possible without the 
consent of the Security Council. 

If the international peace whose maintenance is declared a purpose of the 
Organization planned at Dumbarton Oaks is to be a “universal” peace, as is 
expressly stated in par. 3 of Chapter I of the Proposals, then the Organization 
established to maintain such peace should have a universal character too; 
membership in this organization should really be “open” to all peace-loving 
states. This would be the case only if any state is allowed to join the 
Organization on the condition that it accepts without reservation the obliga- 
tions stipulated by the Charter. Its submission to the Charter proves its 
love for peace. In other words admission to a league for the maintenance of 
international peace should be as easy as possible. This requirement, how- 
ever, is not fulfilled by the Dumbarton Oaks Proposals since admission 
depends, as pointed out, not only on a two-thirds majority of the General 
Assembly, but also on a recommendation of the Security Council. The - 
voting procedure in this agency is still under consideration. If it is true that 
one of the Great Powers prospectively signatory to the Charter insists on 
the principle that decisions of the Security Council shall be adopted only 
unanimously or by a majority in which the votes of all permanent members 
of the Council (that is to say, the Great Powers), are included, any Great 
Power, in its capacity as a permanent member of the Security Council, 
would be able to exclude from membership any state with which it did not 
wish to codperate in the same organization. The Soviet Union has recently 
refused to participate in an international conference together with Switzer- 
land, Portugal, and Spain, since those states according to the official 
explanation of the Soviet Union “for many years have maintained an inimical 
pro-fascist policy towards the Soviet Union.” Hence we may expect that 
the Soviet Union would not allow the admission to the new League of the 
three states mentioned and it is probable that other states also will refrain 
from applying for admission since they will not be willing to expose them- 
selves to such a humiliating test. 
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C. Expulsion from the League. 


Like the Covenant of the League of Nations, the Dumbarton Oaks 
Proposals provide the possibility of expelling a member of the League for 
having violated the constitution of the League. Whereas Art. 16, par. 4, of 
the Covenant of the League of Nations confers this power upon the Council, 
the Dumbarton Oaks Proposals state (Chapter V, Sec. B, par. 3): 


The General Assembly should be empowered, upon recommendation 
of the Security Council, to expel from the Organization any member of 
the Organization which persistently violates the principles contained in 
the Charter. 


That means that the Security Council will not have the same power as the 
Council of the League of Nations to expel a member from the League, but 
that the General Assembly will be in a position to exercise this right only 
with the consent of the Security Council. Ifa majority vote of the Security 
Council must include the vote of all its permanent members, no expulsion 
will be possible against the will of any such permanent member, even if 
the state to be expelled from:the League is itself one of the permanent mem- 
bers of the Security Council. The decision of the Council of the League of 
Nations by which a state is declared to be no longer a member of the League, 
must be concurred in by the representatives of the other members of the 
League represented in the Council. The representative of the state involved 
is excluded from voting. It was in this way that the Soviet Union was 
expelled from the League of Nations.! A Great Power, permanent member 
of the Security Council, would never be exposed to such expulsion from the’ 
new League if no decision of the Security Council were possible against the 
vote of one permanent member. 

Expulsion from an international organization the purpose of which is to 
secure peace among its members is a rather problematical sanction for violat- 
ing the constitution, for being expelled implies being freed from the obliga- 
tions Imposed upon the members, especially the obligation to refrain from 
the threat or use of force in international relations (Chapter II, par. 4). 
It seems, however, that, according to the Dumbarton Oaks Proposals a 
state, even after. having been expelled from the League, cannot escape from 
the preventive or anforcament actions which may be undertaken by the 


1 According to the wording of Art. 16, par. 4, of the Covenant the representatives of all 
members of the League represented on the Council, except the member to be expelled, must 
concur in the decision of the Council by which a state is declared to be no longer a member of 
the League. At the meeting in which the Soviet Union yras expelled from the Leaguethe 
representatives of two members of the Council (Iran and Peru) were not present and the 
representatives of four members (China, Finland, Greece and Yugoslavia) abstained from 
voting. Hence it is doubtful whether the decision of the Council was in conformity with 
the Covenant. Cf. the article of Leo Gross, ‘Was the Soviet Union expelled from the 
League of Nations?” above, p. 35. 
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Organization against members which violate their obligations. Chapter II, 
par. 6 (2) stipulates: 

The Organization should ensure that states not members of the Organ- 
ization act in accordance with these principles [the principles laid down 
in the Proposals, especially the principle not to use force in their inter- 
national relations] so far as may be necessary for the maintenance of 
international peace and security. 


This means that the Charter of the new League (an international treaty) 
will provide that its norms shall be imposed upon states which are not parties 
to this treaty—a very interesting attempt to establish an exception to one 
of the fundamental prin¢iples of international law, according to which treaty 
obligations are binding only upon the contracting states. Such an attempt 
had already been made by the Covenant of the League of Nations, which, 
in Art. 17, stipulated that in the event of a dispute between a member of 
the League and a state which is not a member, the Council should invite the 
non-member state to accept the obligations of membership in the League 
for the purposes of such disputes, and that in case this state rejected the 
invitation and resorted to war against the member, the League should apply 
the sanctions provided by Art. 16 against the non-member state. By this 
provision, the Covenant sought to try to extend its effects to non-member 
states; the provision has, however, never been applied. It remains to be 
seen whether the similar attempt in the Charter of the new League—should 
Chapter II, par. 6, of the Proposals become an Article of the Charter—will 
be successful; that is to say, whether this exception to the autonomy princi- 
ple of existing international law will be generally recognized as new law. 


D. Suspension of rights of membership. 


Expulsion from the new League of a member which violates the principles 
of the Charter seems to be rather superfluous, since the Proposals provide for 
another measure which has all the advantages of expulsion without its 
disadvantages, a measure unknown to the Covenant of the League of 
Nations, and certainly a remarkable improvement on the usual technique of 
international organizations. According to Chapter V, Sec. B, par. 3, 


The General Assembly should, upon recommendation of the Security 
Council, be empowered to suspend from the exercise of any rights or 
privileges of membership any member of the Organization against which 
preventive or enforcement action shall have been taken by the Security 
Council. The exercise of the rights and privileges thus suspended may 
be restored by decision of the Security Council. 


Suspension from the exercise of rights or privileges of membership is intended 

by the Dumbarton Oaks Proposals not exactly as a sanction, but as a meas- 

ure to be applied in case sanctions are executed against a member.’ It is, 

however, quite possible to use suspension of the exercise of rights as a sanc- 
3 Cf. infra, p. 72. 
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tion instead of expulsion. It would perhaps be worth while to take this into 
consideration in drafting the Charter. l 

According to the Covenant of the League of Nations, any member may, 
-after two years’ notice of its intention so to do (Art. 1, par. 3), or by signifying 
its dissent from an amendment which has become binding (Art. 26, par. 2), 
withdraw from the League.; The Proposals of Dumbarton Oaks do not 
provide the possibility of withdrawing from the Organization. It is to be 
hoped that this is intentional and that the Charter of the new League will 
not confer upon the members a right of secession, so that the United Nations 
may become a permanent League for the maintenance of peace, in the true 
sense of the term. 


II. COUNCIL AND ASSEMBLY 


À. The relationship between Security Council and General Assembly. 


The General Assembly and the Security Council as proposed by the Dum- 
barton Oaks conference have essentially the same structure as the Assembly 
and the Council of the ee of Nations. Art. 3, par. 1, of the League 
Covenant says: 


The Assembly shall consist of Representatives of the Members of the 
e. : 


Chapter V, Sec. A, of the Dumbarton Oaks Proposals runs as follows: 


All members of the Organization should be members of the General 
pea and should have a number of la to be specified in 
the Charter. 


Like the Council of the League of Nations (Art. 4 of the Covenant), the 
Security Council (Chapter VI, Sec. A of the Proposals) is to consist of perma- 
nent and non-permanent members, the latter béing elected by the Assembly: 


e The Security Council should consist’ of one representative of each of 
eleven members of the Organization. Representatives of the United 
States of America, the United Kingdom of Great Britain and Northern 
Ireland, the Union of Soviet Socialist Republics, the Republic of China, 
and, in due course, France, should have permanent seats. The General 
Assembly should elect six states to fill the non-permanent seats. These , 
six states should be elected for a term of two years, three retiring each 
year. They should not be immediately eligible for reélection. In the 
first election of the non-permanent members three should be chosen by 
the General Assembly for one-year terms and three for two-year terms. 


There is a slight difference in that the Proposals do not contain a provision 
analogous to Art. 4, par.'2, of the Covenant, authorising the General As- 
sembly or the Security Council to increase the size of the latter by way of a 
simple resolution. Such a measure can be taken only by an amendment to 
. the Charter. Totally different, however, is the relationship between the 
Security Council and the General Assembly of the Dumbarton Oaks Organ- 
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ization as compared with that between the Council and the Assembly of the 
League of Nations. The Council and the Assembly of the League of Nations 
are, at least in principle, coérdinated. Apart from some cases where each 
of them has exclusive competence, and some cases of common competence 
where their coöperation on an equal footing is necessary, they have a con- 
current competence in all matters concerning the action of the League. In 
these matters both the Council and the Assembly individually and concur- 
rently have power to intervene. According to the suggestions of the Dum- 
barton Oaks conference the Security Council is evidently to be superior to 
the General Assembly. Whereas the General Assembly according to 
Chapter V, Sec. D, par. 1, is to meet only “in regular annual sessions and in 
such special sessions as occasion may require,” the Security Council is to be 
in permanent session. Chapter VI, Sec. D, par. 1, stipulates: 

The Security Council should be so organized as to be able to function 


continuously and each state member of the Security Council should be 
permanently represented at the headquarters of the Organization.’ 


Almost all important functions conferred upon the General Assembly, such 
as admission of new members, expulsion from the organization, and election 
of the secretary-general, can be exercised by this body only “upon recom- 
mendation of the Security Council.” The power of suspending a member 
from the exercise of rights and privileges of membership, too, can be used by 
the General Assembly only upon recommendation of the Security Council, 
but the latter can restore the exercise of the rights and privileges thus sus- 
pended without consulting the General Assembly. The most important 
function of the Organization, the maintenance of international peace and 
security, is primarily conferred upon the Security Council. According to 
Chapter V, Sec. B, par. 1, the General Assembly, it is true, 
should have the right to consider the general principles of coöperation 
in the maintenance of international peace and security, including the 
principles governing disarmament and the regulation of armaments; 
to discuss any questions relating to the maintenance of internagional 
peace and security brought before it by any member or members of the 
Organization or by the Security Council; and to make recommenda- 
tions with regard to any such principles or questions. 
But: 


Any such questions on which action is necessary should be referred 
to the Security Council by the General Assembly either before or after 
discussion. 

3 The permanent representation of the states members of the Security Council at the 
headquarters of the Organization is an innovation the purpose of which is to keep the 
Security Council always informed of events that may affect the peace of the world and 
thus make this agency ‘more able to act at a moment’s notice.” Bee A Commentary on the 
Dumbarton Oaks Proposals for the Establishment of.a General International Organization. 
Presented by the Secretary of State for Foreign Affairs to Parliament, November, 1944. 
London, 1944 (Miscellaneous No. 6, 1944), p. 6.—It is not quite clear how the ‘‘non-per- 
manent” members of the Security Council can be “permanently ” represented at the head- 
quarters of the Organization. A 
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. It is expressly stated: 


The General Assembly should not on its own initiative make recom- 
mendations on any matter relating to the maintenance. of international 
peace and security which is being dealt with by the Security Council. 


“In order to ensure prompt and effective action by the Organization” the 
Security Council, and not the General Assembly, is charged with “ primary 
responsibility for the maintenance of international peace and security” 
(Chapter VI, Sec. B, par. 1). It is the Security Council, not the General 
Assembly, which, according to the Dumbarton Oaks Proposals, 


should be empowered to investigate any dispute, or any situation which 
may lead to international friction or give rise to a dispute, in order to 
determine whether its continuance is likely to endanger the maintenance 
of international peace and security. 


It is the Security Council, not the General Assembly, which will be em- 
powered ‘‘to recommend appropriate procedures or methods” for the adjust- 
ment of disputes (Chapter VIII, Sec. A, par. 1,5). It is the Security Coun- 
cil, not the General Assembly, which will be empowered “to take any 
measures necessary for the maintenance of international peace and security,” 
should this body deem that a failure to settle a dispute in accordance with 
the Charter constitutes a threat to the maintenance of international peace 
and security. It is the Security Council, not the General Assembly, which 
will be authorized to “determine the existence of any threat to the peace, 
breach of the peace or act of aggression” and to “make recommendations or 
decide upon the measures to be taken to maintain or restore peace and se- 
curity” (Chapter VIII, Sec. B, pars. 1, 2). 

There are some functions of minor importance which are within the 
exclusive competence of the General Assembly, such as electing the non- . 
permanent members of the Security Council and the members of the Eco- 
nomic and Social Council provided for in Chapter IX of the Proposals, appor- 
tionimg the expenses of the Organization among its members, approving the 
budgets of the Organization, initiating studies and making recommendations 
for the purpose of promoting international coöperation in political, economic 
and social fields and adjusting situations likely to impair the general welfare, 
and soon. But the overwhelming preponderance of the Security Council is 
manifest. 


B. The power of the Security Council. 


The Council of the League of Nations has the general power to make rec- 
ommendations or proposals, or to give advice to the members of the League. 
Only exceptionally is it authorized to make a decision binding upon the 
members of the League. Such decisions require the agreement of all the 
members of the League represented at the meeting of the Council. H a 
member of the League is not represented on the Council it must be invited 
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to send a representative to sit as a member at any meeting of the Council 
during the consideration of matters specially affecting the interests of that 
member of the League (Art. 5, par. 1; Art. 4, par. 5, of the Covenant). 
According to Chapter VI, Bec. B, par. 4 of the Dumbarton Oaks Proposals, 


All members of the Organization should obligate themselves to accept 
the decisions of the Security Council and to carry them out in accord- 
ance with the provisions of the Charter. 


It seems to be one of the most characteristic principles of the Charter of the 
future League that the Security Council shall have the power to adopt 
decisions binding upon the members of the Organization. Particular 
mentions of such decisions in the Proposals include the following instances: 
According to Chapter VIII, Sec. A, par. 3, the Security Council should call 
upon the members parties to a dispute to settle their dispute in the way 
there prescribed; in case of failure to settle the dispute the Security Council 
is authorized, by Chapter VIII, Sec. B, par. 1, to take any measures necessary 
for the maintenance of international peace and security. Such measures 
may be taken by a decision binding upon the members. In general, meas- 
ures to maintain peace and security (including decisions binding upon the 
members) may be taken, according to Chapter VIII, Sec. B, par. 2, by the 
Security Council in case of any threat to the peace, breach of the peace, or 
act of aggression. According to Chapter VIII, Sec. B, par. 5, the Security 
Council is authorized to call upon the members of the Organization to make 
available to the Security Council armed forces, facilities, and assistance 
necessary for the purpose of maintaining international peace and security. 
Within the limits of agreements concluded among the members the Security 
Council is authorized by Chapter III, Sec. B, par. 6, to determine the 
strength and degree of readiness of national air force contingents held avail- 
able by the members for the purpose of urgent military measures to be taken 
by the Organization (7.e., the Security Council). 
Chapter VII, Sec. B, par. 7 expressly stipulates 


- The action required to carry out the decisions of the Security Council 
for the maintenance of international peace and security should be taken 
by all the members of the Organization in coöperation or by some of © 
them as the Security Council may determine. f 


This means that a decision of the Security Council is binding also upon 
members not represented on the Security Council. According to Art. 4, 
par. 5, of the Covenant of the League of Nations, as already noted, 


Any Member of the League not represented on the Council shall be 
invited to send a Representative to sit as a member at any meeting of 
the Council during the consideration of matters specially affecting the 
interests of that Member of the League. 


In case of a dispute the votes of the Representatives of the parties are not 
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counted (according to Art. 15, pars. 6 and 7, of the Covenant). Chapter VI, 
Sec. D, pars. 4 and 5 of the Dumbarton Oaks Proposals stipulate that 


Any member of the Organization should participate in the discussion 
of any question brought before the Security Council whenever the Se- 
curity Council considers that the interests of that member of the Or- 
ganization are specially affected. 

Any member of the Organization not having a seat on the Security 
Council and any state not a member of the Organization, if it is a party 
to a dispute under consideration by the Security Council, should be in- 
vited to participate in the discussion relating to the dispute. 


Here the case of a dispute is expressly distinguished from other questions 
brought before the Security Council. But the difference between the treat- 
ment of disputes and the handling of other questions is not the same as that 
made by the Covenant of the League of Nations. When the question 
brought before the Security Council is not a dispute, only members of the 
Organization are to participate in the discussion; but when it is a-dispute, 
the parties concerned, even though they are non-members of the Organiza- 
tion, are to be invited to participate in the discussion. 

It is doubtful whether, according to the Covenant of the League of Na- 
tions, non-member states, parties to a dispute under consideration by the 
Council, have the same rights as member states. Art. 17, par. 1, of the 
Covenant stipulates: 


In the event of a dispute between a Member of the League and a state 
which is not a Member of the League, or between states not Members of 
the League, the state or states not Members of the League shall be 
invited to accept the obligations of membership in the League for the 
purposes of such dispute, upon such conditions as the Council may deem 
just. 


According to the wording of this provision the non-member state must only . 
submit to the obligations which are incumbent on a member, and need not be 
given the benefit of the corresponding rights, in particular the right of being 
invited to send a representative to sit as a member of the Council at the meet- 
ings in which the latter deals with the dispute. In practice, however, it has 
been realized that in case of dispute between a member and a non-member 
state, or between two non-member states, there could’ be no question of im- 
posing on the non-member the obligations of a member without giving him 
the corresponding rights. On this point the Dumbarton Oaks Proposals 
constitute a textual improvement. They expressly say that in case of a 
dispute under consideration by the Security Council the member of the Or- 
ganization not having a seat on the Security Council and the state not a 
member of the Organization “should be invited to. participate in the dis- 
cussion relating to the dispute.” In case the question is not a dispute, the 
wording is different. It is simply said that the member of the Organization 
“should participate in the discussion.” ‘“Invitation’’—the formula used by 
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the Covenant of the League of Nations—is provided only in the case of dis- 
pute, although such invitation is necessary also when the matter under con- 
sideration is not a dispute, since without being invited the member cannot 
participate in the discussion of the Security Council. When it is not the 
question of a dispute, the member is to participate in the discussion only if 
“the Security Council considers that the interests of that member of the 
Organization are specially affected.’’ Admission of the member to the dis- > 
cussion of the Security Council thus depends on the discretion of the latter. 
In case of dispute, however, invitation of the member and non-member is 
obligatory, and the Security council is not to consider whether the interests of 
the parties concerned are specially affected. Art. 4, par. 5, of the Covenant 
of the League of Nations does not distinguish between disputes and other 
questions and does not make the invitation of the member expressly depend- 
ent on a consideration of the Council that the interests of the member are 
specially affected. It merely provides that the member shall be invited to 
send a representative to sit as a member at any meeting of the Council during 
the consideration of matters specially affecting the interests of that member. 
However, the question as to whether the interests of the member are spe- 
cially affected can be decided only by the Council. Hence the invitation of the 
member depends here too on a consideration of the Council. At this point 
also the wording of the Dumbarton Oaks Proposals is certainly more precise 
than that of the Covenant of the League of Nations. 

It seems that there is a still more important difference between the two 
instruments. According to Art. 4, par. 5, of the Covenant, the member of 
the League invited by the Council has a right “to sit as a member” at the 
meetings of the Council, that is to say, to participate in the considerations of 
the Council with all the rights and duties of a member of the Council. This 
means that the member of the League invited by the Council has the right to 
participate even in the voting. It is excluded from voting (that is to say, its 
vote is not counted) only in case the matter affecting its interests is a dispute. 
According to Chapter VI, Sec. D, pars. 4 and 5, of the Dumbarton Oaks Pro- 
posals, the member should participate only ‘‘in the discussion” of the ques- 
tion affecting its interests or “in the discussion relating to the dispute.” 
The words used in Art. 4, par. 5, of the Covenant “to sit as a member”, 
meaning to participate with the full rights of a member of the Council, are 
omitted. This and the replacement of the term “consideration” by ‘‘dis- 
cussion” seems to indicate that the member (and, in case of par. 5, also the 
non-member) are to have no right to participate in the voting. According ` 
to the Covenant the member is excluded from voting only in the case of dis- 
pute, and not in other questions to be decided by the Council. Such de- 
cisions are possible only with the consent of the member of the League invited 
according to Art. 4, par. 5, to sit as a member of the Council. This means 
that action of the Council is possible on the basis of an agreement with the 
member of the League whose interests are affected. The Dumbarton Oaks 
Proposals reserve the right of voting in all cases, not only in cases of dispute, 
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to the regular members of the Security Council, and deny voting power to the 
states which are only invited to participate in the discussions of the Security 
Council according to Chapter VI, Sec. D, pars. 4 and 5. This arrangement 
seems to be intended as a step forward, since it means that the Security 
Council is meant to be an effective international government placed above 
the members of the Organization. 

The advantage which certainly would be gained by conferring upon the 
Security Council such strong authority may, however, be counterbalanced or 
at least seriously prejudiced by the fact that the right of voting in the pro- 
cedure of the Security Council—a right denied to non-members of this 
agency, whose interests are affected by its decisions even if no dispute is un- 
der its consideration—can be exercised by any member of the Security Coun- 
cil, even if this member is involved in a dispute to be settled by that Council. 
The provision of Art. 15, pars, 6 and 7, of the Covenant of the League, accord- 
ing to which the votes of the parties to the dispute (whether represented on 
the Council as its regular members or invited in accordance with Art. 4, par. 
5) were not to be counted, has not been taken over by the Dumbarton Oaks 
Proposals. But this does not mean that the Charter finally to be adopted 
will conform in this point with the Proposals. The voting procedure in the 
Security Council is, as pointed out, still under consideration. 

There can be little doubt that the position of the Security Council as 
suggested by the Dumbarton Oaks conference is hardly compatible with the 
principle of the “sovereign equality of all peace-loving states,’’4 an expression 
which refers particularly to all the members of the Organization. The Cov- 
enant of the League of Nations, which does not, as the Dumbarton Oaks 
Proposals (in Chapter II, par. 1) solemnly do, proclaim this principle, is 
certainly much more in conformity with it. This, however, is exactly the 
reason why the old League was much less effective than the new League 
will be if the Proposals should be realized. 

The principle of the sovereign equality of the member states is particularly 
maintained in the Covenant of the League of Nations by the rule already 
mentioned that the decisions of the Assembly as well as of the Council re- 
quire unanimity. With respect to the General Assembly, Chapter V, Sec. 
C of the Dumbarton Oaks Proposals stipulates that each member of the 
Organization should have one vote. Important decisions should be made by 
a two-thirds majority of those present and voting. On other questions the 
decisions of the General Assembly should be made by a simple majority 
vote. This, too, is a gratifying progress achieved by the Dumbarton Oaks 
conversations in restricting the principle of sovereign equality. 

This principle is completely dropped by the provision of Chapter XI con- 
cerning amendments, which runs as follows: 

4 Except if this principle is interpreted as “the equal right of all States to the maintenance 


of their political independence.” This is the interpretation of the British Commentary on tha - 
Dumbarton Oaks Proposals, p. 5. See also note 17, p. 83. 
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Amendments should come into force for all members of the Organiza- 
tion, when they have been adopted by a vote of two-thirds of the mem-, 
bers of the General Assembly and ratified in accordance with their re- 
spective constitutional processes by the members of the Organization 
having permanent membership on the Security Council and by a ma- 
jority of the other members of the Organization. 


No amendment is possible against the vote of one of the Great Powers, per- 
manent members of the Security Council, but it is quite possible against any 
other member belonging to the minority of states which refuse to ratify the 
amendment. This is of importance since the Proposals do not allow a mem- 
ber—as Art. 26 of the League Covenant does—to withdraw from the League 
when the member signifies its dissent from the amendment. According to 
that Article an amendment to the Covenant takes effect when ratified by 
the members of the League whose representatives compose the Council and a 
majority of the members of the League whose representatives compose the 
Assembly. The decisive difference between the Covenant of the League of 
Nations and the Dumbarton Oaks Proposal consists in that the former grants 
to any member—and thus also to the non-permanent members—of the Coun- 
cil the right of veto against amendments; whereas the Dumbarton Oaks 
Proposals grant this right only to the permanent members of the Security 
Council, thus establishing an important privilege of the great powers. 
As has been pointed out, the question of voting procedure in the Security 
` Council is still under consideration. It is to be hoped that finally the ma- 
jority vote principle will be accepted for the procedure of this body as well, 
and that it will be possible to avoid a solution of this delicate problem which 
can hardly be considered to be better than the unanimity principle—namely, 
the rule that the majority must include the votes of all permanent members 
of the Security Council. This would mean, as pointed out, that each of the 
Great Powers in its capacity as permanent member of the Security Council 
has a right of veto against any decision of the Security Council. Such a 
voting procedure would render the activity of this agency no less difficult 
than does the principle of unanimity, and it is even more objectionable in 
that it manifests the privileged position of the Great Powers in a way hardly 
acceptable to the others. On the other hand, there can be little doubt that 
it is not possible to apply the majority vote principle, acceptable for the 
procedure of the General Assembly because of its politically subordinate im- 
portance, to the procedure of a body which has such a highly political char- 
acter as the Security Council, and in which Great Powers of the size of the 
Soviet Union, the United States, or Great Britain are represented together 
with small powers such as Czechoslovakia or Colombia. If each member of 
the Security Council should have only one vote, then the principle of a simple, 
and even of a qualified, majority could hardly be considered as adequate. 
If the burden of responsibility for the maintenance of peace and order rests 
in the first place, and almost exclusively, upon the Great Powers as members 
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of Security Council, it is quite understandable and perhaps even justifiable 
that none of the Great Powers will allow itself to be outvoted by a majority 
of small powers or a majority within which small powers have a decisive part. 
Such outvoting is quite possible if the Security Council, as Chapter VI, Sec. 
A, suggests, should consist of one representative of each of eleven members of 
the Organization of which five (Great Powers) should have permanent, and ` 
six (small Powers) non-permanent seats. In order to make the majority 
vote principle applicable to the procedure of the Security Council, it might be 
advisable to grant to each of the permanent members of the Security Council 
a weighted vote. The number of votes which could be cast by each of these 
Powers should be in a certain proportion to the number of their subjects and 
their military and economic potentiality. For instance: United States, 

- Great Britain, Soviet Union, might each cast- three votes; China and France, ` 
each two votes. If, however, such a scheme should prove impossible and 
each member of the Security Council should have only one vote, the majority 
necessary for a valid decision of the Security Council should include the votes 
of at least three permanent and three (or more) non-permanent members. 
In this case the Security Council could not act against the votes of two per- 
manent members. . 


MI. SETTLEMENT OF cer 


A. Court and Council (justiciable and non-justiciable disputes). 


From a ‘legal point of view an international organization for the mainte- 
nance of peace has to fulfill three tasks: to oblige its members to settle their 
disputes in a peaceful way and to establish a procedure for the peaceful 
settlement of all disputes; to guarantee the execution of the decisions by 
` which’ the disputes are settled; and to provide sanctions against members 
which, failing to settle their disputes peacefully, employ force against other 
members, The Covenant of the League of Nations has not fulfilled these 
' tasks i ima satisfactory way. Its provisions on these points are based on the 
"very problematical distinction between legal disputes, t.c. disputes suitable for 
submission to settlement by an international tribunal (so-called justiciable 
disputes), and political disputes, z.e. disputes not suitable for submission to 
settlement by’an international tribunal.’ Art. 13, par. 2, defines the legal 
disputes as follows: ; 


Disputes as to the interpretation of a treaty, as to any question of 
international law, as to the existence of any fact which if established 
would constitute a breach of any international obligation, or as to the 
extent and nature of the reparation to be made for any such breach, 
are declared to be among those which are generally suitable for sub- 
mission to arbitration or judicial settlement. ' 


t For further discussion; of this question see Kolsen, H., Peace Through Law, Chapel Hill, 
1944, pp. 23 ff. 
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The original intention was to oblige the members of the League to submit 
disputes of this kind to the Permanent Court of International Justice or a 
special international tribunal competent to settle the disputes by applying 
positive law, and to submit other disputes—so-called political conflicts—to 
the Council as a political agency authorized to settle the disputes according to 
political considerations. 

However, the Covenant did not realize this idea. According to the word- 
ing of the Articles concerned (Art. 12-15), disputes between Members of the 
League are to be submitted to an international tribunal only if both parties 
to the dispute agree. In case no such agreement can be reached, the Council 
becomes competent to settle the dispute whether or not it has a legal or a 
political character, that is to say, whether or not it is one of the disputes 
enumerated in Art. 13, par. 2, if one party submits this dispute to the Coun- 
cil. Thusa political agency applying political principles is authorized to settle 
not only political but also legal disputes. This is the first weakness of the 
Covenant with respect to the settlement of disputes. The second is that 
the procedure of the Council gives no guarantee that all disputes submitted 
to this agency can be settled, since the Council works only if it reaches a 
unanimous decision. If no unanimous decision is reached, the parties are 
allowed to settle their dispute by the employment of force. But even if 
the Council reaches a unanimous decision, the dispute is not completely 
settled. The Council’s decision is merely a “recommendation,” and not 
binding upon the parties. The only effect of a unanimous recommendation of 
the Council is that the members of the League must not go to war with any 
party to the dispute which complies with the recommendation of the Council. 

Chapter VIII, Sec. A, of the Dumbarton Oaks Proposals, which deals with 
the pacific settlement of disputes, maintains the dubious distinction between 
justiciable and non-justiciable disputes. Par. 6 stipulates: 

Justiciable disputes should normally be referred to the international 

court of justice. i i 
Such a court should be established as “the principal judicial organ gf the 
Organization” (Chapter VII, par. 1). But submission of justiciable disputes 
to the international court of justice is not obligatory. Chapter VIII, Sec. 
A, par. 3, says: o ' 
The parties to any disputes [including justiciable disputes] the con- 
tinuance of which is likely to endanger the maintenance of international 
peace and security shouid obligate themselves, first of all, to seek a solu- 
tion by negotiation, mediation, conciliation, arbitration or judicial 
settlement, or other peaceful means of their own choice. The Security 
Council should call upon the parties to settle their dispute by such means. 


According to the Covenant of the League of Nations the parties to a dispute 
are not “obligated” “to seek a solution” by “peaceful means of their own 
choice,” and the Council is not authorized to “gall upon the parties to settle 
their dispute by such means.” Itseems that the Dumbarton Oaks Proposals, 
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in contradistinction to the Covenant, confer upon the Council as a primary 
function the power to exercise upon the parties a pressure in the direction of . 
settling the dispute by themselves or through an agency other than the 
Security Council.6 The sentence “The Security Council should call upon 
the parties to settle their dispute by such means,” is not very clear. It may 
be interpreted in the sense that the Security Council should have power to 
issue a decree binding the parties to settle their dispute by one of the means 
mentioned in the previous sentence of the paragraph, especially to submit 
it to an international tribunal, in particular to the international court of 
justice. This would imply that the Security Council is to be given power to | 
decide whether dispute is justiciable or not. This interpretation may be 
supported by the wording of Chapter VIII, Sec. A, par. 1: 


The Security Council should be empowered to investigate any dispute, 
or any situation which may lead to international friction or give rise to a 
dispute, in order to determine whether its continuance is likely to en- 
danger the maintenance of international peace and security. 


The Security Council would apparently have the right to interfere with any 
dispute whatever and to declare it as dangerous to international peace. 
This is necessary if the Security Council is to possess the power to oblige the 
parties to such a dispute to settle it in the way determined in par. 3, es- 

pecially to submit it to an international tribunal. This interpretation is also 
confirmed by the provision of Chapter VIL, Sec. B, par. 1, according to 
which the Security Council is authorized to take the measures necessary for 
the maintenance of international peace and security—even coercive action— 
in case the parties to a dispute fail to settle it in accordance with the forms 
of procedure indicated in Chapter VIII, Sec. A, par. 3. This presupposes 
that the provison of par. 3 regarding the settlement of the dispute, by the 
means designated there, has a compulsory character; which is possible only 
if the Security Council by “calling upon the parties to settle their dispute 

_by such means” creates a legal duty for the parties, sanctioned by the 
provigion of Chapter VIII, Sec. B, par. 1. 

If this interpretation of the provision that the Security Council should 
have the power to call upon the parties to settle their dispute by peaceful 
means and especially by submitting it to an international tribunal, is correct, 
the procedure of settling disputes suggested by the Dumbarton Oaks con- 


è Mr, Leo Pasvolsky, Special Assistant to the Secretary of State, said in an address on the 
Dumbarton Oaks Proposals delivered at the closing session of the United Nations Institute 
on Post-War Security at Cincinnati on Nov. 18, 1944 (Department of Stale Bulletin, 
Vol. XI, No. 285, p. 705): “The responsibility for the settlement or adjustment of interna- 
tional disputes or of situations likely to lead to disputes would be placed, first of all, upon 
the nations directly involved. It is proposed that all member states should assume the 
responsibility of doing everything in their power to settle their disputes peacefully, by means 
of their own choice. . . . The purpose of all this would be to keep the Security Council 
from being snowed under by all sorts of disputes and difficulties which can and should be 
handled without reference to it. The Council itself would, under the proposals, be constantly 
on the watch and would appeal to the nations to settle disputes by means of their own choice,” 
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ference would constitute a remarkable progress as compared with the analo- 
gous procedure of the Covenant of the League of Nations. It would signify 
a certain approximation to the idea of compulsory adjudication of disputes. 

However, the interpretation just offered seems to be not quite consistent 
with the first sentence of Chapter VIII, Sec. A, par. 4, which runs as follows: 


Hf, nevertheless, parties to a dispute of the nature referred to in para- 
graph 3 above fail to settle it by the means indicated in that paragraph, 
they should obligate themselves to refer it to the Security Council. 


That seems to indicate that settlement of a dispute by the means mentioned 
in paragraph 3, especially submission to the decision of an international tri- 
bunal (the international court of justice included), is not obligatory and that, 
if there is no agreement of the parties to the dispute in this respect, the Secu- 
rity Council becomes competent, whatever the character of the dispute may 
be: justiciable or not justiciable. It is, however, possible to interpret the 
first sentence of Chapter VIII, Sec. A, par. 4 as follows: In case of failure to 
settle the dispute by negotiation, mediation, conciliation, arbitration, judi- 
cial settlement, or other peaceful means of their own choice—the means 
mentioned in paragraph 3—the parties are obliged to refer the dispute to the 
Security Council, unless the Security Council has called upon them to settle 
their dispute by submitting it to an international tribunal. If they do not 
comply with this call of the Security Council, they are not allowed to refer 
the dispute to the latter. Noncompliance with the call of the Security Council 
constitutes a violation of a duty imposed upon them by Chapter VI, Sec. 
B, par. 4,—a delict which entails one of the sanctions provided for in 
Chapter VIII, Sec. B, par. 1 seq. 

According to Art. 15, pars. 9 and 10, of the Covenant of the League of 
Nations a dispute submitted to the Council may be referred-by the latter on 
its own initiative or at the request of a party to the Assembly, which is 


authorized to settle the dispute in the same way as the Council. In apply- . 


ing the provisions of Chapter V, Seo. B, par. 1, of the Proposals, qyoted 
above, any party may bring a dispute in which it is involved before the 
General Assembly. The latter is authorized to “discuss” it and “to make 
recommendations.” But if it is a question ‘‘on which action is necessary” 
the General Assembly is not allowed to make recommendations but must 
refer the dispute to the Security Council. 

It is not clear what is meant by the words “action is necessary”: action 
implying a settlement of the dispute or action implying sanctions (enforce- 
ment action)? Further, which agency is authorized to answer the question 
as to whether “action is necessary,” the General Assembly or the Security 
Council? To allow the General Assembly to discuss a dispute and to make 
recommendations but to shift jurisdiction in a case, after it has been discussed 
in this body, to the Security Council if ‘‘action is necessary,” is a procedure 
of doubtful value. If the General Assembly has no power to settle disputes, 
it should have no power at all to deal with them. 
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With the exception of the case where the Security Council calls upon the 
parties to submit their dispute to an international tribunal, arbitration or 
judicial dicision of a dispute will take place according to the Dumbarton 
Oaks Proposals—as according to the Covenant of the League of Nations— 
only if both parties to the dispute agree. If such agreement cannot be 
reached the Security Council, a political agency, may become competent 
like the Council of the League of Nations, to settle the dispute, even if it 
has a purely legal character. That the Security Council may be in a position 
to settle a legal dispute presupposes that the concept of legal dispute is ob- 
jectively determined as by Art. 13, par. 2, of the Covenant of the League 
of Nations. The Dumbarton Oaks Proposals do not contain any such deter- 
mination. When the constitution of the international organization does not 
determine the concept of the legal dispute according to an objective criterion, 
and legal disputes are supposed to be disputes in which both parties base 
their claims on positive law—in contradistinction to a political dispute in 
which at least one party bases its claims on other norms than positive law, 
or on no norms at all—then legal disputes are mostly those which the parties 
agree to submit to the decision of an international tribunal; then the Security 
Council may, as a rule, settle only political disputes. Of course it is not 
excluded that a state bases its claims on positive law and, nevertheless, refuses 
to submit the dispute to an international tribunal. But this is not very 
likely to happen when the jurisdiction of an international tribunal can be 
avoided only by declaring the dispute a political one, that is to aay, by basing 
one’s claims on something other than positive law. 

If the Charter of the new League will follow the example of the Covenant 
of the League of Nations with respect to the legal definition of justiciable 
disputes, it is quite possible that the Security Council—like the Council of 
the League of Nations—will be competent to settle disputes which are accord- 
ing to the legal definition justiciable, but which both parties, or one party, 
fail to submit to the decision of an international tribunal. But the Security 
Council, if our interpretation of the Dumbarton Oaks Proposals is correct, 
has the power to compel the parties to submit their dispute to an interna- 
tional tribunal if it considers the dispute to be justiciable. Such an extraor- 
dinary power was not conferred upon the Council of the League of Nations. 


B.: Complete or incomplete settlement of disputes. 


In another respect too, the Dumbarton Oaks program seems to suggest 
a remarkable departure from the Covenant of the League of Nations. In 
case a dispute is referred to the Security Council according to Chapter VIII, 
Sec. A, par. 4, 


The Security Council should in EN case decide whether or not the 
continuance of the particular dispute is in fact likely to endanger the 
maintenance of international peace and security, and, accordingly, 
whether the Security Council should deal with the dispute, and, if go, 
whether it should take action under paragraph 5. 


THE COVENANT AND THE DUMBARTON OAKS PROPOSALS 63 


Paragraph 5 states: 


The Security Council should be empowered, at any stage of a dispute 
of the nature referred to in paragraph 3 above, to recommend appro- 
priate procedures or methods of adjustment. 


This seems to mean that the Security Council has the power to assume juris- 
diction over a dispute even if it is before another authority, courts not ex- 
cluded. If this interpretation is correct a rather far-reaching power is con- 
ferred upon the Security Council, especially in case the dispute has a legal 
character. 

It is, however, not quite clear what is meant by the words “to recommend 
appropriate procedures or methods of adjustment.” In paragraph 1 of 
Chapter I a distinction is made between “adjustment” and “settlement” of 
international disputes. One of the purposes of the Organization is deter- 
mined by the formula: ‘‘to bring about by peaceful means adjustment or 
settlement of international disputes.” What is the difference between ‘‘ad- 
justment”’ and “settlement”? In colloquial language, both terms are used 
interchangeably, and the heading of Chapter VIII, Sec. A is “Pacific Settle- 
ment of International Disputes.” “Adjustment” is not mentioned, so that 
the term “adjustment” in paragraph 5 of that section may be understood as - 
implying “settlement.” It is, however, not only the term “adjustment” 
which renders the meaning of paragraph 5 uncertain. According to its 
wording, the Security Council is not only not authorized to ‘‘settle’’ the 
disputes referred to it under paragraph 4; the Security Council should be em- 
powered to recommend only appropriate “procedures or methods” of 
adjustment. If this phrase is to be taken literally the Security Council is 
authorized only to recommend a way for the settlement of the dispute, that 
is to say, rules of procedure; its jurisdiction is restricted to measures of ad- 
jective, not of substantive, law. This is not consistent with paragraph 3 of 
the same Chapter and Section where the Security Council is already author- 
ized to recommend methods or procedures of adjustment. For a reaom- 
mendation of such kind is certainly included in the authorization of para- 
graph 3 “to call upon the parties to settle their dispute by such means,” 
that is to say, by the procedures designated in that paragraph: negotiation, 
mediation, conciliation, arbitration or judicial settlement. These are, as a 
matter of fact, all possible ‘procedures or methods” of adjustment or settle- 
ment of disputes. Itis only in case the parties fail to apply these procedures 
or methods that paragraph 5 becomes applicable. Consequently the mean- 
ing of this paragraph can hardly be that, after the parties to a dispute have 
failed to apply certain procedures or methods and are therefore obliged to 
refer their dispute to the Security Council, the latter shall have the power— 
not to settle the dispute, but to recommend just the same procedures or 
methods which the parties have failed to apply. 

Such an interpretation of paragraph 5 is inconsistent with paragraph 6 
according to which the Security Council is empowered to refer to the court, 
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for advice, legal questions connected with non-justiciable disputes, which pre- 
supposes that the Security Council has to settle such disputes. It is incon- 
sistent with paragraph 7 according to which disputes arising out of matters 
that are within the domestic jurisdiction of the state concerned, are excluded 
from the jurisdiction of the Security Council, which presupposes that dis- 
putes are—except in case of domestic jurisdiction—under the jurisdiction 
of the Security Council; and this means that the Security Council has the 
power to settle disputes which do not arise out of matter solely within do- 
mestic jurisdiction of the state concerned. A literal interpretation of the 
phrase “appropriate procedures or methods of adjustment” is, finally, in- 
consistent with Chapter VIII, Sec. B, par. 1 where the Security Council is 
authorized to apply sanctions in case the parties fail to settle a dispute ‘‘in 
accordance with its recommendations made under paragraph 5 of Section 
A,” which presupposes that the recommendation made is a recommendation 
for the settlement of the dispute; otherwise the words “‘or in accordance with 
its recommendations made under paragraph 5 of Section A” were superflu- 
ous, since the immediately preceding words ‘‘failure to settle a dispute in 
accordance with procedures indicated in paragraph 3 of Section A” would 
réfer to the same case. If the Council has, by Chapter VIII, Sec. A, par. 5, 
no power to settle a dispute according to par. 3, and if failure so to settle a 
dispute is a condition for enforcement action under Sec. B, then the question 
arises against whom this action is to be directed. How is such action possi- 
ble without prior decision as to which party is right? And how is such a 
decision possible without deciding the merits of the case, without a decision 
“settling” the dispute? Al these inconsistencies allow'the assumption that 
paragraph 5, in spite of its unprecise wording, authorizes the Council to 
settle the disputes which the parties are obliged to refer to it, and that in the 
draft of the future Charter the wording will be corrected. If it were in- 
tended not to confer upon the Council the right to “settle” disputes which 
have not been settled in another way, the Dumbarton Oaks Proposals would 
here be a regrettable setback as compared with Article 15 of the Covenant 
of the League of Nations.’ 


1 Mr. Durward V. Sandifer, Acting Chief, Division of International Security and Organiza- 
tion, Department of State, said in an address on the Dumbarton Oaks Proposals delivered 
before the Federal Bar Association at Washington on Dec. 8, 1944 (Department of State 
Bulletin, Vol. XI, No. 285, pp. 711 ff.): “The Security Council . . . would not itself be a 
primary agency for the settlement of disputes. Its function would be to encourage settle- 
ment by the parties through peaceful means of their own choice, to recommend procedures 
and methods of settlement when the parties have failed to reach a settlement, and to keep 
constant vigil that failure to settle a dispute does not threaten the peace.” But he said also: 
“Tf the parties failed to effect a settlement by these methods they would be obligated to refer 
the dispute to the Security Council.” For what purpose should an unsettled dispute be re- 
ferred to the Security Council? For the same purpose for which, according to Chapter VIMI, 
Sec. A, par. 6, justiciable disputes should be ‘‘referred” to the international court of justice: 
to be settled by the authority to which the parties are obliged to refer the dispute. 
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According to Chapter VIII, Sec. B, par. 1, quoted above, the Security 
Council should ‘‘take any measures necessary for the maintenance of inter- 
national peace and security” if the parties to the dispute fail to settle the 
dispute in accordance with procedures indicated in paragraph 3 of section A, 
or in accordance with its recommendations made under paragraph 5 of sec- 
tion A. The measures to be taken for the maintenance of peace and security 
are true sanctions. They are characterized by paragraphs 3 and 4 of sec- 
tion B as diplomatic, economic or other measures not involving the use of 
armed force, and action by air, naval, and land forces. If recommendation 
of “appropriate procedures or methods of adjustment” (par. 5 of Sec. A) 
implies recommendations for the settlement of disputes, and if failure to 
setile a dispute in accordance with such recommendations is made—in para- 
graph 1 of section B—the condition of a sanction, the settlement of disputes 
according to paragraph 5 of section A has, in spite of the wording of para- 
graph 5, not necessarily the character of a mere “recommendation” in the 
true sense of the term. For a recommendation which can be enforced by 
the measures determined in Chapter VIII, Sec. B, pars. 1-11, is a decision 
binding upon the parties to the dispute. 

It must be noticed, however, that the Security Council is not legally bound 
to apply sanctions in case the parties to the dispute do not comply with its 
recommendations or fail to settle a dispute in accordance with procedures 
indicated in paragraph 3 of Section A, especially in accordance with a call of 
the Security Council to settle their dispute by such means. The Security: 
Council—says paragraph 1 of Section B—should take measures necessary for 
the maintenance of international peace and security only if it should deem 
that a failure to settle a dispute in accordance with procedures indicated in 
paragraph 3, or in accordance with its recommendations “‘ constitutes a threat 
to the maintenance of international peace and security.” Since the exist- 
ence of this condition must be ascertained by the Security Council the effect 
of the formula is that the application of sanctions is left to the discretion of 
the Security Council—a further strengthening of its power. bd 

If this interpretation of Chapter VIII, Sections A and B, is correct, the 
procedure for the settlement of disputes by the Security Council suggested 
at Dumbarton Oaks is much more effective than the analogous procedure 
of the Covenant of the League of Nations. In contradistinction to the latter, 
the former may lead to a complete settlement of the dispute through an en- 
forceable decision of the Security Council, which is not the case in the pro- 
cedure before the Council of the League of Nations. 


C. Settlement of all disputes. 


One of the most striking advantages of the Dumbarton Oaks Proposals 
compared with the League Covenant consists in the fact that according to 
the latter there are cases in which the parties to a dispute are not forbidden 
to resort to war against each other; whereas, according to the former, the 
employment of force is completely excluded from the mutual relation of the 
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individual members. According to Art. 15, pars. 6-and 7 of the Covenant 
of the League of Nations, war is allowed if the Council cannot reach a unani- 
mous recommendation or if the unanimous recommendation of the Council 
is not complied with by both parties to the dispute. This is excluded by the 
Proposals of the Dumbarton Oaks conference. Chapter II, par. 3, states: 


All members of the Organization shall settle their disputes by peace- 
ful means in such a manner that international peace and security are 
not endangered. 


and par. 4 says: 


All members of the Organization shall refrain in their international 
relations from the threat or use of force in any manner inconsistent with 
the purposes of the Organization. 


Use of force consistent with the purposes of the Organization is only and 
exclusively an action performed by a member of the Organization at the call 
of the Security Council for the maintenance of peace and security according 
to Chapter VI, Sec. B, par. 4, and Chapter VIII, Sec. B, par. 1-11. The 
employment of force is allowed only as a collective action for the realization 
of the purposes of the Organization. At this point the Dumbarton Oaks 
Proposals are accommodated to the provisions of the Kellogg Pact. In case 
our interpretation of Chapter VIII, Sec. A and especially of its paragraph 5 
is correct, any dispute, if not settled by means indicated im paragraph 3, can 
‘—-in principle—be settled by the Security Council. 


D. Voting procedure in the Security Council. 


The question whether the procedure of the Security Council guarantees 
the settlement of all disputes brought before this agency depends—except 
as to one point of which we shall speak later—on the voting procedure which 
will be finally accepted. It is to be hoped that the majority vote principle 
in one or the other form will be accepted. But it should be emphasized that 
all the progress which the Proposals of the Dumbarton Oaks conference 
imply would be paralyzed by a voting procedure by which a right-of veto is 
granted to each of the permanent members of the Security Council. The 
same holds good of the attempt to allow a permanent member of the Security 
Council to participate in the deliberation and decision of the Security Council 
in case this member is involved in a dispute. The principle that nobody 
should be judge in his own case, accepted by the Covenant of the League of 
Nations in the rule that, in case the Council settles a dispute, the votes of 
the representatives of members parties to a dispute must not be counted, 
can hardly be rejected by the Charter of the new League without seriously 
endangering its authority in the public opinion of the world; especially if 
only the Great, not the small, Powers should have the privilege of being judges 
in their own case. A right of veto for the Great Powers in their own cases 
means practically that a dispute in which a Great Power is involved can be 
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settled, if at all, only by diplomatic methods, and this means that the whole 
machinery of the international organization is put aside in case of the most 
dangerous conflicts. : 

The reason why it is so difficult to apply to the voting procedure in the 
Security Council the principle that nobody should be judge in his own case— 
a principle generally accepted for the procedure of a court—is the fact that 
the Security Council is exactly the contrary of a court, but a political agency 
whose actions will be determined only by political considerations, not by 
rules of Jaw. It is quite understandable that a Great Power does not wish 
to be excluded from the decision of the Security Council in its own case when 
this decision is determined by purely political considerations, which means 
according to the interests of the states participating in the decision. The 
root of the evil is that a political agency such as the Security Council is not 
the proper organ for the settlement of disputes, at least not for the settlement 
of so-called justiciable disputes (if this distinction can be maintained at all). 
The difficulty created by the conflict in the question of voting procedure in 
the Security Council could, perhaps, be overcome by restricting the juris- 
diction of the Security Council in the field of settling disputes and by confer- 
ring upon the international court of justice compulsory jurisdiction at least 
for justiciable (legal) disputes, leaving to the court the competence of de- 
ciding the question as to whether a certain dispute has a legal or a political 
character. Chapter VIII, Sec. A, par. 6, of the Dumbarton Oaks Proposals 
expressly stipulates: “‘Justiciable disputes should normally be referred to the 
international court of justice.” 3 This principle should be formulated in the 
future charter as follows: “If a dispute should arise between members of the 
Organization any party to the dispute may submit the matter to the inter- 
national court of justice. The court is competent to decide the dispute if 
the court considers the dispute to be justiciable.” ° To make the inter- 
national court of justice really “the principal judicial organ of the Organiza- 
tion” is all the more important as the Proposals do not provide any procedure 
for the peaceful change of the existing international law. Where there¢s no 
legislator only a court with—at least limited—compulsory jurisdiction can 
fulfill the function of adapting the law to changing circumstances.!° 

If the Security Council has only the power to settle purely political dis- 


a The British Commentary on the Dumbarton Oaks Proposals, p. 7, says: “The word ‘nor- 
mally’ is inserted because a particular dispute, even though justiciable in character, might be 
more appropriately dealt with by other means, such as reference’ to the Security Council; 
moreover it is always open to the parties to agree on a reference to some other tribunal.” 

9 Buch a provision would conform with the declaration which Secretary of State Hull made 
in his speech of September 12, 1943: “Political differences which present a threat to the 
peace of the world should be submitted to agencies which would use the remedies of discus- 
sion, negotiation, conciliation, and good offices. Disputes of a legal character which present 
a threat to the peace of the world should be adjudicated by an international court of justice 
whose decisions would be based upon application of principles of law.” i 

10 For further discussion of this question see Kelsen, H., Peace Through Law, pp. 19 ff. 
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putes, a right of veto of a Great Power in its own case is less objectionable 
than if the Council is to settle legal disputes. The right of veto of a 
Great Power in case of a political dispute to which it is a party amounts to 
the principle that a political dispute in which a Great Power is involved 
can be settled only by an agreement with this Power. This is not an ideal 
solution of the problem concerned, but it is certainly not as objectionable as 
the refusal to apply to the settlement of legal disputes by the Security 
Council the principle that nobody should be judge in his own case, and to 
grant to a party to a legal dispute a right of veto against the decision. 

E. The “domestic jurisdiction” clause. 

Among the provisions concerning the settlement of disputes by the Secu- 
rity Council there is one that has been taken over literally from Art. 15, par. 
8, of the Covenant of the League of Nations. This is Chapter VIII, Sec. A, 
par. 7, according to which the Security Council is not competent to settle 
a dispute arising out of a matter which by international law is solely within 
the domestic jurisdiction of the state concerned. If this provision should be 
inserted into the Charter disputes could arise between members which 
could not be settled by the Security Council and which, since no other 
authority would have compulsory jurisdiction over them, would not neces- 
sarily be settled at all. The formula ‘disputes arising out of matters which 
by international law are solely within the domestic jurisdiction of the state 
concerned” has been discussed very much since it was inserted in the Cove- 
nant of the League of Nations, with the result that it has been almost 
generally rejected. The decisive objection against this formula is that a 
matter is by international law solely within the domestic jurisdiction of a 
state only if there is no rule of customary or conventional international law 
by which the state concerned is obliged to behave in a certain way with 
respect to that matter, and this means that the state is legally (i.e. “by in- 
ternational law”) free to behave as it pleases. Under such circumstances 
its opponent in the dispute has no right to make any claim whatever in the 
matter. Hence when it is officially recognized that a dispute arises out of a 
matter which is solely within the domestic jurisdiction of one of the parties 
to the dispute it is recognized at the same time that the dispute is a legal 
dispute and that the state within whose domestic jurisdiction the matter lies 
is right whereas its opponent is wrong. Since the question as to whether a 
dispute has arisen out of a matter which is solely within the domestic 
jurisdiction of the state concerned must be answered in an authoritative 
way it is inevitable that the Security Council should be authorized to decide 
the question, just as the Council of the League is authorized by Art. 15, par. 
8, to give the decisive answer. But to answer the question in the affirmative 
amounts, as pointed out, to the statement that the party within whose 
domestic jurisdiction the matter belongs, is right in rejecting the claim of 
the other party, and that the latter is wrong." This is the reason why it is 

2 For further discussion see Kelen, Peace Through Law, Chapel Hill, 1944, p. 33. 
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absurd not to allow the Security Council just in such a case to settle the 
dispute, without establishing compulsory jurisdiction of an international 
tribunal. In view of the legal character of the dispute a court would cer- 
tainly be the appropriate authority to settle the dispute. It is to be hoped 
that paragraph 7 of section A will not become an Article of the Charter. 


IV. Tux Court 


Chapter VII of the Dumbarton Oaks Proposals deals with the Court. 
Paragraph 1 says: 


There should be an international court of justice which should consti- 
tute the principal judicial organ of the Organization. 


But this is not quite in accordance with other provisions of the Proposals. 
Like the members of the League of Nations, the members of the Dumbarton 
Oaks Organization are not obliged to submit all their disputes, even their 
legal disputes, to the international court of justice. They are free to submit 
all disputes, including legal disputes, to other authorities, especially to other 
international tribunals. The jurisdiction of the future international court of 
justice—like that of the Permanent Court of International Justice—is not 
to be obligatory for the members; the court is only to be open to them; they 
' may appeal to it if they like, but they are not obliged to do so. The juris- 
diction of the Security Council concerning the settlement of disputes, how- 
ever, is compulsory, at least under certain circumstances. This agency, 
according to the wording of the Proposals, in spite of its political character, 
seems to be in reality “the principal judicial organ of the Organization” 
despite the statement that such position belongs to the international court of 
justice. Just as the Permanent Court of International Justice may give 
advisory opinions on any dispute or question referred to it by the Council or 
Assembly of the League of. Nations, so the Security Council, though not 
the General Assembly, according to Chapter VIII, Sec. A, par. 6, should be 
empowered to refer legal questions connected with non-justiciable disputes 
to the international court of justice for advice. This restriction to non- 
justiciable disputes is not quite consistent with the fact that the Security 
Council may be in a position to deal also with justiciable disputes. 
Whereas the Protocol to which the Statute of the Permanent Court of 
International Justice is annexed is an international treaty different from the 
Covenant of the League of Nations (Part I of the Peace Treaties of Versailles, 
St. Germain, Trianon, Neuilly), paragraph 2 of Chapter VII of the Proposals 
stipulates: 
The court should be constituted and should function in accordance 


with a statute which should be annexed to and be a part of the Charter of 
the Organization. 


This is, from the point of view of legal technique, a better solution of the 
problem than that given by Art. 14 of the Covenant. Paragraph 3 of Chap- 
ter VII of the Proposals says: 
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The statute of the court of international justice should be either 
(a) the Statute of the Permanent Court of International Justice, con- 
tinued in force with such modifications as may be desirable or (b) a new 
statute in the preparation of which the Statute of the Permanent Court 
of International Justice should be used as a basis. 


Of the two propositions of this alternative the first is hardly practicable. 
The Protocol of December 16, 1920, to which the Statute of the Permanent 
Court of International Justice is annexed, is an international treaty not 
identical with the Charter of the new League, of which the statute of the 
international court of justice is to bea part. The treaty containing the Char- 
ter will not be concluded by the same states which have concluded the treaty 
containing the Statute. TheStatute of the Permanent Court of International 
Justice could become a part of the Charter only by a provision of the latter 
and, furthermore, an analogous provision of the Statute of the Permanent 
Court stipulated by an amendment to the Protocol of December 16, 1920. 
Other amendments may also be necessary, especially those concerning the 
appointment of the judges. The members of the international court 
of justice, the main judicial organ of the Organization, cannot be elected 
by the Council and the Assembly of the League of Nations, as provided 
by the Statute of the Permanent Court of International Justice. Amend- 
ments to the Protocol to which the Statute of the Permanent Court is 
annexed require the consent of all parties to the Protocol, and because of 
the close connection between the Court and the League (especially through 
Art. 33 of the Statute, according to which the League has to bear the ex- 
penses of the Court), probably also the consent of the League of Nations. 
Even if consent on the part of the League should not be considered as 
necessary it is not very likely that the amendments to the Statute of the 
Permanent Court, which are desirable from the point of view of the Charter 
of the United Nations, could be obtained in due time, if st all. 

It should not be overlooked that Germany, Japan, and some neutral 
states, such as Spain and Switzerland, are among the parties to the Protocol, 
but will not be parties to the Charter of the new League; and that the Soviet 
Union and the United States, parties to the Charter, are not among the 
states which have ratified the Protocol of December 16, 1920. 

Consequently only the second alternative of paragraph 2 seems to be 
practically possible; but the new statute may be similar to the old one 
and the actual members of the Permanent Court of International Justice 
may be—by an express provision of the new statute—declared the first 
members of the international court of justice of the new League (on condi- 
tion of their resignation as members of the Permanent Court of International 
Justice). 

This may be advisable in order to utilize the experience of the personalities 
concerned. But the organization of the international court of justice and, in 
particular, the method of appointing the judges, should be different from 
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that of the Statute of the Permanent Court. In order to make the inter- 

` national court of justice as independent as possible from political influences, 
and to organize the court as a true judicial organ of the Organization in 
contradistinction to its political agency, the Security Council, it is necessary 
to eliminate as far as possible the influence of the governments on the pro- 
cedure by which the judges are to be selected.2 Direct election of the judges 
by the law schools, supreme courts, and other institutions for the study of 
law of the states parties to the Charter would certainly guarantee a higher 
degree of independence than election by political bodies such as the Assembly 
and the Council of the League of Nations. ` oS 


V. SANCTIONS 


A. Expulsion from the League as sanction. 


_ With respect to sanctions the Covenant of the League of Nations provides 

in Art. 16, par. 4, that any member of the League may be expelled from the 
League for having violated any of its duties under the Covenant by a vote of 
the Council concurred in by the representatives of all the other members 
represented thereon. But in case a member resorts to war in disregard of 
its duties, the other members are obliged to apply economic sanctions against 
the violator of the Covenant and the Council is authorized to recommend to 
the several governments concerned military sanctions. Since it depends on 
any member of the League to decide whether another member has violated 
the Covenant by resorting to war, and since the Council has only the power 
to make recommendations which are not legally binding upon the members, 
the provisions of the Covenant concerning sanctions were not very effective. 


8 Kelsen, Peace Through Law, p. 56. 

3 This is exactly the contrary of what has been suggested by the Report of the Informal 
Inter-Allied Committee on the Future of the Permanent Court of International Justice of 
February 10, 1944. According to the proposals of the Committee (composed of repreagnta- 
tives of the United Kingdom, Belgium, Canada, Czechoslovakia, France, Greece, Luxem- 
burg, Netherlands, New Zealand, Norway and Poland), the new Court should be composed 
of nine judges. The government of each state contracting party to the international treaty 
establishing the Court should appoint one candidate who should be one of ita own nationals, 
From among this group of candidates the governments, as an electoral body, should elect 
the nine judges. The tendency of this proposal is to increase the influence of the govern- 
mente on the selection of the judges, that is to say, to make the Court an instrument of 
politics rather than an organ of the law. There can be little doubt that the effect of this 
method of nomination and election would be that each of the five Great Powers which are 
contracting parties to the statute of the Court would be represented— represented” in the 
true sense of this term—on the court so that the Great Powers would have a majority in the 
Court, although, according to the Dumbarton Oaks Proposals, they would have only a mi~ 
nority in the Security Council. The tendency to limit as little as possible the realm of power 
politics is also manifested in the Report by the suggestion that the jurisdiction of the Court 
should be restricted to matters that are “‘justiciable” and that compulsory jurisdiction should 
not be conferred upon the court. 
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As has been pointed out, it is exactly with respect to the problem of sanctions 
that the Dumbarton Oaks Proposals display remarkable progress. 

Like the Covenant in its Art. 16, par. 4, the Dumbarton Oaks Proposals 
provide, as a general rule, expulsion from the League as a sanction for viola- 
tions of the constitution of the League. The Proposals differ from the 
Covenant in that the former authorizes the Assembly to apply this sanction 
upon recommendation of the Security Council, whereas the latter authorizes 
only the Council to do so. Another difference consists in the fact that ac- 
cording to the Proposals only a “persistent” violation of the principles con- 
tained in the Charter will justify expulsion, whereas according to the Cove- 
nant any violation of the Covenant may lead to the application of this sanc- 
tion. The formula employed by the Proposals is very vague; its effect will 
be an enlarged discretion of the agencies competent to apply the sanction of 
expulsion. 

The provision suggested by the Dumbarton Oaks conference concerning 
the suspension of rights or privileges of a member against which preventive 
or enforcement action is taken by the Security Council is a great improve- 
ment. When economic or military sanctions are executed against a member 
of the League the latter must not be in a position to exercise its rights of 
membership, as was possible according to the Covenanat of the League of 
Nations. 


B. Economic and mthttary sanctions. 


1. The delicts conditioning economic and military sanctions 

Like the Covenant of the League of Nations the Dumbarton Oaks Pro- 
posals provide economic and military sanctions. In this respect a great 
difference exists between the two systems. First of all, resort to war, that 
is, breach of the peace, is not—as it is according to the Covenant—the only 
condition under which these sanctions are to be employed. Under the new plan 
the Proposals also consider a threat to the peace as a delict which may justify 
the we of these sanctions. Chapter VIII, Sec. B, par. 1, stipulates: 


Should the Security Council deem that a failure to settle a dispute 
in accordance with procedures indicated in paragraph 3 of Section A, 
or in accordance with. its recommendations made under paragraph 5 of 
Section A, constitutes a threat to the maintenance of international peace 
and security, it should take any measures necessary for the maintenance 
of international peace and security in accordance with the purposes and 
principles of the Organization. 
There are two different delicts: (1) Failure to'settle a dispute in accordance 
with procedures indicated in paragraph 3 of section A, such as negotiation, 
mediation, conciliation, arbitration or judicial settlement (this language cer- 
tainly includes the case where a member refuses to execute the decision of an 
international tribunal to which the dispute has been submitted; since para- 


1 The Proposals do not contain a provision concerning the enforcement of the decisions of 
the international court of justice. Such a provision is not necessary since non-fulfilment of 
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graph 3 authorizes the Security Council to “call upon the parties to settle 
their dispute by such means” noncompliance with this call is probably also a 
condition of the sanction provided for in section B, paragraph 1); (2) Failure 
to settle a dispute in accordance with the recommendations which the 
Security Council has made under paragraph 5 of section A, that is, when the 
dispute has been referred to the Security Council. 

Both classes of violations mentioned in the preceding paragraph are condi- 
tions of a sanction to be executed by the Security Council if they constitute, 
according to the opinion of the Security Council, a threat to the maintenance 
of international peace and security. It is of the greatest importance that 
the Security Council and not each individual member of the League—as 
under Art. 16 of the Covenant—has the power to decide whether a member 
has committed one of the delicts which are the condition of a sanction pro- 
vided by the Charter. This provision constitutes a decisive step towards an 
effective operation of sanctions. It is to be hoped that the Security Council 
will decide the question as to the existence of a delict conditioning a sanction 
by a majority vote. 

Beside a threat to the peace, an actual breach of the peace is a delict, 
Paragraph 2 of section B stipulates: 

In general the Security Council should determine the existence of any 
threat to the peace, breach of the peace or act of aggression and should 
make recommendations or decide upon the measures to be taken to 
maintain or restore peace and security. 


It is not clear whether there are other cases of “threat to the peace” than 
those mentioned in paragraph 1 (where reference is made to “threat to the 
maintenance of international peace and security). In drafting the Charter 
it is advisable to eliminate this lack of clearness. Paragraph 2 speaks not 
only of “threat to” but also of “breach of the peace” and “act of aggres- 
sion.” It seems that some type of conduct other than breach of the peace 
is to be considered as an act of aggression, since otherwise there would be no 
distinction between the two conceptions. But what is the difference? 
Another question is this: What is the relation between ‘threat to the main- 
tenance of international peace and security” of Chapter VIII, Sec. B, par. 
1, and “breach of the peace or act of aggression” of paragraph 2 on the one 
hand, and “threat or use of force in any manner inconsistent with the pur- 
poses of the Organization” of Chapter II, par. 4? On the other hand, it 
seems that ‘‘threat or use of force” (Chapter LI, par. 4) means the same as 
“threat to the maintenance of international peace and security” (Chapter 


the decision of the court may be interpreted as failure to settle a dispute in accordance with 
procedures indicated in Chapter VIII, Sec. A, par. 3, and hence entail the enforcement action 
stipulated in Chapter VIII, Sec. B. Mr. Sandifer says (as cited, p. 712): ‘The decisions of the 
court would presumably not be enforced as such, but they would have behind them the pow» 
erful pressure generated by the whole procedure of collective action, and they would be 
reénforced by the prospect of action to prevent any failure to abide by a decision that results 
in a threat to the peace.” 
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VIII, par. 1) and “threat to the peace” (Chapter VIII, par. 2); and that 
“use of force” (Chapter II, par. 4) means the same as ‘‘breach of the peace 
or act of aggression” (Chapter VIII, Sec. B, par. 2). If so, it is advisable 
in drafting the Charter to unify the terminology; if not so, it is necessary to 
define the meaning of the different terms. If possible, the term “‘aggres- 
sion” should be avoided. It is rather a military-technical than a legal term. 
It can hardly be defined in a way satisfactory for legal purposes. 

In the interest of a proper legal technique it is of great importance that 
the text of the Charter shall define as precisely as possible the delicts to 
which the Charter attaches the sanctions to be executed by the Security 
Council. 

Again it must be emphasized that the Dumbarton Oaks. Proposals confer 
upon the Security Council—and not upon each member of the League as the 
Covenant of the League of Nations does—the power to decide whether or not 
a member has broken the peace or is guilty of an act of aggression. The 
centralization of this part of the procedure which may lead to the execution 
of sanctions is most valuable. The proposal as it stands, however, is not the 
best possible solution of the problem. The Security Council, as a political 
agency, whose decisions will be determined rather by political principles 
than by rules of positive law, is not an irreproachable authority to decide the 
question whether the law in general or the Charter in particular has been 
violated. This is a legal question which is answered best by a'court. Ac- 
cording to the Dumbarton Oaks Proposals the Security Council may even 
decide the question as to whether a member state attacked by another state 
has properly used the right of self defense. The usual objection against 
the proposal to confer upon an international court the power to decide the 
question whether a member of an international organization has violated the 
constitution of that organization by employing force against another mem- 
ber; and against the further proposal to make the execution of sanctions, 
especially military sanctions, dependent upon an affirmative decision by such 
cour, is: that in case of breach of peace urgent action is necessary, that it is 
not possible to wait until the court has reached a decision. This objection is 
not quite convincing. For, the political agency endowed with the task of 
executing the sanction would certainly have to examine the case before it 
could reach a decision; and there is no reason to suppose that the procedure 
of a court in such a case must necessarily take much longer than that of a 
political agency. To ascertain that a member state has violated the 
Covenant of the League by employing force against another member the 
court might use a special procedure adapted to this purpose, and such pro- 
cedure might work as fast as any procedure employed by a political agency. 


3 The British Commentary on the Dumbarton Oaks Proposals, p. 5, says: ‘The right of self- 
defence would of course remain to all members if they were suddenly attacked by another 
State. But the Organization would have power to intervene immediately ad determine 

* whether the right of self-defence has been properly used.” 
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If this suggestion, for some reason or other, should seem unacceptable it is 
worth while to consider a provision that in case the Security Council takes 
enforcement action against any state under the Charter, it should at the same 
time submit the case to the international court of justice and should stop its 
action if the court should decide that the state in question had not been 
guilty of a violation of the Charter. It should not be overlooked that in 
proportion as more power is conferred upon a political agency just so more 
guarantees should be established to ensure that this agency will not misuse 
its power, and that it will exercise force only for the maintenance of the law, 
not for the interests of Great Powers controlling the agency. 


(2) Sanctions not involving the use of armed force. 


The sanctions are organized as follows: Chapter VIII, Sec. B, par. 1, 
stipulates that in case of a threat to the maintenance of international peace 
and security, the Security Council 
should take any measures necessary for the maintenance of international 
peace and security in accordance with the purposes and principles of the 
Organization. 

Paragraph 2 says: 

In general the Security Council should determine the existence of any 
threat to the peace, breach of the peace or act of aggression and should 
make recommendations ‘or decide upon the measures to be taken to 
maintain or restore peace and security. 

It seems that this is intended to be the general rule concerning sanctions. 
If so, paragraph 2 is not consistent with paragraph 1.° For in case of 
“threat” the Security Council has, according to paragraph 1, to “take any 
measures necessary . . .”; according to paragraph 2 the Security Council 
has in case of a threat to, as well as in the case of a breach of, the peace a 
choice between making mere “recommendations” and “deciding” upon the 
Measures to maintain or restore peace and security. In paragraph 1 only 
the maintenance of peace, not its restoration, is mentioned. It is to be 
hoped that these inconsistencies will be eliminated in the text of the Charter. 

The- Dumbarton Oaks Proposals distinguish two- kinds- of sanctions for 
threat to the peace and breach-of peace: sanctions involving ‘and sanctions 
not involving the use of armed force. The latter have more than an eco- 
nomic character (though in this respect they are comparable with the sanc- 
tions established by Art. 16, par. 1, of the Covenant of the League of Na- 
tions). Their scope is quite broad since Chapter VIII, Sec. A, par. 3, 
speaks of = Miplomau, economic, or other measures not ingdiving the use 
of armed force.” Such measures, says paragraph 3, “may include complete 
or partial interruption of rail, sea,.air, postal, telegraphic, radio and other 
means ef communication and the severance of diplomatic and economic 
relations.” The Security Council is empowered “to call upon members of 
the Organization to apply such measures.” It does not depend upon the 
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discretion of the members—as has been the case according to Art. 16, par. 1, 
of the Covenant—to exercise these sanctions; the Security Council has to 
decide whether sanctions shall be employed, and the members on which it 
may call to apply the measures determinated by paragraph 3 are—thus we 
may interpret the Proposal bound to obey. This resulta from 
Chapter II, par. 5: 

All members of the Organization shall give every assistance to the 


Organization in any action undertaken by it in accordance with the 
provisions of the Charter. i 


and from Chapter VI, Sec. B, par. 4: 


All members of the Organization should obligate themselves to accept 
the decisions of the Security Council and to carry en. out in accord- 
ance with the provisions of the Charter. 


(8) Sanctions involving the use of armed force. 

Military sanctions are to be employed only if the Security Council con- 
siders measures not involving the use of armed force to. _be-inadequate 
(Chapter VIII, Sec. B, par. 4). Action by ‘air; naval or land forces may 
include, according to paragraph 4, “‘demonstrations, blockade, and other 
operations by air, sea or land forces of members of the Organization.” This 
means that there will be no separate armed force of the United. Nations, 
different and independent from the armed forces of the members. In this 
respect there is no difference between the Dumbarton Oaks Proposals and the 
Covenant of the League of Nations. However, there are other important 
differences. The members of the League. of Nations are free to accept the 
Council’s recommendation concerning their contributions of armed forces to 
the armed forces used to protect the covenants of the League whereas the 
members of the Dumbarton Oaks Organization are to be bound to comply 
with the call of the Security Council to make available to this agency armed 
forces, facilities, and assistance necessary for the purpose of maintaining in- . 
terngtional peace and security. The Covenant of the League of Nations 
says nothing about the important question of who shall command the armed 
forces whereas in the Proposals the Security Council is designated as the 
authority competent to direct the military action for the maintenance or 
restoration of international peace and security. 

Chapter VIII, Sec. B, par. 5, stipulates: 

In order that all members of the Organization should contribute to 
the maintenance of international peace and security, they should under- 
take to make available to the Security Council, on its call and in accord- 
ance with a special agreement or agreements concluded among them- 
selves, armed forces, facilities and assistance necessary for’ the purpose 
of maintaining international peace and security. Such agreement or 
agreements should govern the numbers and types of forces and the na- 
ture of the facilities and assistance to be provided. The special agree- 
ment or agreements should be negotiated as soon as possible and should 
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in each case be subject to approval by the Security Council and to rati- 
fication by the signatory states in accordance with their constitutional 
processes. 


The “call” of the Security Council is binding upon the members; but it 
presupposes an ‘‘agreement or agreements” concluded among them. The 
agreement, or agreements, concern—we may suppose—only the size of the 
armed forces to be placed at the disposal of the Security Council, not the 
question as to whether a member has or has not to contribute to the military 
action for the maintenance of peace and security. It is advisable to clear 
up this point in the draft of the Charter and to stipulate a provision to apply 
in case the “agreement or agreements” cannot be brought about. 

For the purpose of urgent military measures national air force contingents 
are provided. In this respect paragraph 6 stipulates: 

In order to enable urgent military measures to be taken by the Organ- 
ization there should be held immediately available by the members of 
the Organization national air force gontingents for combined interna- 
tional enforcement action. The strength and degree of readiness of 
these contingents and plans for their combined action should be deter- 
mined by the Security Council with the assistance of the Military Staff 
Committee within the limits laid down in the special agreement or 
agreements referred to in paragraph 5 above. 


Paragraph 4 expressly says that the Security Council should be empowered 
to take such action by air, naval or land forces as may be necessary to main- 
tain or restore international peace and security and in paragraph 9 mention 
is made of “the employment and command of forces placed at the Security 
Council’s disposal.” In this paragraph it is stipulated that a Military Staff 
Committee whose function is to advise and assist the Security Council 
“should be responsible under the Security Council for the strategic direction 
of any armed forces placed at the disposal of the Security Council.” Para- 
graph 9. contains detailed provisions concerning the organization of the 
Military Staff Committee. One of its functions is characterized (Chapter 
VIII, Sec. B, par. 9) as follows: a 


to advise and assist the Security Council on a RE ET relating to 
. the employment and command of forces placed at its disposal. . . . 


This Committee in an auxiliary organ of the Security Council * in its capacity 
as a Commander of the military forces at its disposal. With the assistance 
of the Military Staff Committee the Security Council is authorized to make 
plans for the application of armed forces.” ‘‘ Questions of the command of 
“forces,” says paragraph 9, “should be worked out subsequently.” 

All these provisions justify the assumption that military action against a 

36 The British Commeniary on the Dumbarton Oaks Proposals, p. 4, says: “The Military 
Staff Committee would be responsible under the Security Council for the strategic direction 


of armed forces placed at the disposal of the Security Council and for advice to that body 
in all military matters with which it is concerned.” 
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_peace-breaker is to be placed under the direct command of the Security 
“Council. Paragraph 7 stipulates: ~ 


The action required to carry out the decisions of the Security Council 
‘for the maintenance of international peace and security should be taken 
by all the members of the Organization in coöperation or by some of 
them as the Security Council may determine. This undertaking should 
be carried out by the members of the Organization by their own action 
and through action of the appropriate specialized organizations and 
agencies of which they are members. 


The words “by their own action” could be misunderstood to mean that the 
function of the Security Council is restricted to rather general decisions by 
which all the members or some of them are ordered to apply military sanc- 
tions against the state which has threatened or broken the peace, whereas 
the military details of the action are left to the members concerned. How- 
ever, the words “by their own action” have probably been chosen only to 
stress the idea that the armed forces placed at the disposal of the Security 
Council do not form a body different from the national armed forces of the 
members, that there will be no armed force of the new League different and 
independent from the armed forces of the members, no international police 
force as it is usually called. In any case it will be necessary to formulate in 
the Charter more precisely than has been done by the Proposals the function 
and position of the Security Council in the military action for the mainte- 
_ nance of peace and security, so that there will be no doubt as to the extent to 
which the Security Council is Oonpas to direct the aa a actions of the 
United Nations. 
t 
VI. REGIONAL ARRANGEMENTS 
Like Art. 21 of the Covenant of the League of Nations, aiok states that 
nothing i in the Covenant shall be ‘deemed to affect the validity - of -regional 
understandings, Chapter VIII, Sec.’ Œ, par. 1 of the Dumbarton Oaks 
Proposals says: 


Nothing in the Charter should preclude the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
regional action, provided such arrangements or agencies and their 
activities are consistent with the purposes and principles of, the Organi- 
zation. The Security Council should enco e settlement of local 
disputes through such regional arrangements or by such regional agen- 
cies, either on the initiative of the states concerned or by reference from 
the Security Council. A 


The Dumbarton Oaks Proposals concerning regional arrangements are much 
more detailed than the analogous provisions of the Covenant of the League 
of Nations. The provision that local disputes may be settled by local 
agencies deserves particular attention. It implies the possibility of estab- 
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lishing regional courts, subordinated to the international court of justice as a 
central court of appeal. 
Paragraph 2 runs as follows: 


The Security Council should, where appropriate, utilize such (re~ 
gional) arrangements or agencies for enforcement action under its au- 
thority, but no enforcement action should be taken under regional ar- 
rangements or by regional agencies without the authorization of the 
Security Council. 


It is of the greatest importance that enforcement actions be strictly central- 
ized. They are the prerogative of the Security Council. 


VII. ARRANGEMENTS FOR INTERNATIONAL ECONOMIC AND 
Soctan CobPpERATION 


Like the Covenant of the League of Nations, Art. 23, the Dumbarton Oaks 
Proposals in Chapter IX contain arrangements for international economic 
and social coöperation. Whereas, however, Art. 23 of the Covenant enu- 
. merates the special purposes for which the members of the League are bound 
to codperate, namely, human conditions of labor, just treatment of native 
inhabitants of territories under the control of the League, traffic in women 
and children, traffic in opium and other dangerous drugs, trades in arms and 
ammunition, freedom of communication and of transit and equitable treat- 
ment for the commerce of all members of the League, the Dumbarton Oaks 
Proposals have chosen a general formula covering any kind of international 
economic and social coöperation. Chapter IX, Sec. A, par. 1, stipulates 


With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations, 
the Organization should facilitate solutions of international, economic, 
social and other humanitarian problems and promote respect for human 
rights and fundamental freedoms. Responsibility for the discharge of 
this function should be vested in the General Assembly and, under the 

` authority of the General Assembly, in an Economic and Social Coypeil. 


The Organization of the Economic and Social Council is essentially different 
from that of the Security Council. According to Section B of Chapter IX 


The Economic and Social Council should consist of representatives of 
eighteen members of the Organization. The states to be represented for 
this purpose should be elected by the General Assembly for terms of 
three years. Each such state should have one representative, who 
should have one vote. Decisions of the Economic and Social Council 
should be taken by simple majority vote of those present and voting. 


The striking difference between the organization and voting procedure of the 
Economic and Social Council on the one hand, and that of the Security 
Council on the other hand, may be explained by the fact that the Economic 
and Social Council as well as the General Assembly under whose authority 
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‘this Council acts, is not competent, as the Security Council is, to adopt 
decisions binding upon the members. The competence of the Economic and 
Social Council as well as that of the General Assembly in the field of economic 
and social coöperation, is, in the main, restricted to making and Gini 
recommendations. 


VIII. Tus SECRETARIAT 
Chapter X of the Dumbarton Oaks Proposals stipulates: 


1. There should be a Secretariat comprising a Secretary-General and 
such staff as may be required. The Secretary-General should be 
the chief administering officer of the Organization. He should be 
elected by the General Assembly, on recommendation of the Security 
Council, for such term and un er such conditions as are specified in 
the Charter. 

2. The Secretary~General should act in that capacity in all meetings 
of the General Assembly, of the Security Council, and of the Eco- 
nomic and Social Council and should make an annual report to the 
Genera] Assembly on the work of the Organization. 


So far there is no essential difference between Chapter X of the Proposals 
and Art. 6 of the Covenant of the League of Nations concerning the Secre- 
tariat. Paragraph 3 of Chapter X however, contains a provision which has 
no counterpart in the Covenant: 


The Secretary-General should have the right to bring to the attention 
of the Security Council any matter which in his opinion may threaten 
international peace and security. 


In this respect the Secretary-General acts on his own initiative. ' This right 
gives him a somewhat higher position than that which the Secretary-General 
of the League of Nations has according to the wording of the Covenant. 


IX. SUBJECT MATTERS Not REGULATED BY THE 
DUMBARTON OAKS PROPOSALS keg 


Ffhally it should be noted that the Dumbarton Oaks Proposals differ from 
the Covenant of the League of Nations in that the Proposals do not contain 
provisions concerning subject matters regulated by the Covenant. The 
Dumbarton Oaks conference made no suggestions concerning the seat of the 
new League and the diplomatic privileges of the representatives of its mem- 
bers, its officials, buildings and other property, matters covered in'some detail 
by the provisions of Art. 7 of the Covenant. The Proposals do not contain 
provisions concerning the registration of treaties concluded by the members, 
corresponding to Art. 18 of the Covenant, or provisions concerning obliga- 
tions of the members inconsistent with the terms of the Charter, correspond- _ 
ing to Art. 20 of the Covenant. The Proposals do not deal with the problem 
of inapplicable treaties, referred to by Art. 19 of the Covenant. However 
the other problem referred to by Art. 19: “International conditions whose 
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continuance might endanger the peace of the world,” is covered by the 
jurisdiction of the General Assembly as determined by the Proposals, Chap- 
ter V, Sec. B, par. 6: 

The General Assembly should initiate studies and make recommenda- 
tions for the purpose of promoting international coöperation in political, 
economic and social fields and of adjusting situations likely to impair the 
general welfare. 


The gaps in the Proposals may be explained by the fact that (according to 
a note at the end of the official statement) not only the question of voting 
procedure in the Security Council, but also several other questions are still 
under consideration. 


A. The seat of the new League. 


The seat of the new League constitutes a difficult question. It will per- 
haps not be possible to establish such seat on the territory of a neutral state, 
since, a8 pointed out, it is not certain that neutral countries, and especially 
Switzerland, will join the new League. The best solution of the problem 
would be to make the seat of the League completely independent from any 
government other than that of the League itself, that is to say, it would be 
advisable to create for the seat of the League a territory of approximately the 
size and of about the same legal status as that of the state of the Vatican 
City. The territory concerned should be ceded by its actual sovereign either 
to the League as a juristic person of international law, or to all the states 
members of the League. In the first case, the subject of sovereignty over 
the territory would be the League as subject of international law; in the sec- 
ond case, the territory would have the character of a common territory of 
the states in their capacity as, and as long as they are, members of the League. 
In both cases it would be necessary to establish special agencies for the exer- 
cise of the territorial sovereignty, legislative as well as executive. These 
agencies would have the character of direct organs of the League in its 
capacity as territorial sovereign or of common organs of the member states. 
The Security Council would certainly be the proper organ to exercise the 
sovereignty of the League or the joint sovereignty of its members over the 
territory on which the seat of the League is established. 


B. Withdrawal from or liquidation of the League of Nations. 


As regards Art. 20 of the Covenant of the League of Nations, which has no 
‘counterpart in the Dumbarton Oaks Proposals, there exists, from a legal 
point of view, a certain difficulty that should not be underestimated. This 
Article stipulates the obligation of the members of the League of Nations not 
to enter into any engagements inconsistent with the terms of the Covenant. 
Since the Charter of the new League will certainly not be consistent with the 
Covenant of the old League—obligations under the Charter might be in 
direct conflict with obligations under the Covenant if both organizations 
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should exist simultaneously—states which are members of the League of 
Nations cannot become contracting parties to the Charter of the United 
Nations, or join this organization after its establishment, without violating 
their obligation under Art. 20 of the Covenant. To end this obligation there 
are two ways: individual withdrawal from the League of Nations according 
to Art. 1, par. 3, of the Covenant, or dissolution of the League of Nations. 
The first way has the disadvantage that withdrawal from the League of 
Nations becomes effective only after two years’ notice. As regards dissolu- ` 
tion of the League of Nations, it is doubtful whether this can be accomplished 
by an amendment to the Covenant of the League according to its Art. 26, 
declaring the League as dissolved. The concept of “amendment” may be 
interpreted as presupposing continued existence of the League. In para- 
graph 2 of Article 26, where it is stipulated that no amendment shall bind 
any member of the League which signifies its dissent therefrom, the term 
“amendment” is certainly used in the sense just mentioned. If this is 
supposed to be the general meaning of the term in question, dissolution of the 
League of Nations would be possible only by an amendment to the four 
Peace Treaties of which the Covenant of the League is an integral part. 
This is probably out of the question. However, dissolving the League by an 
amendment to its Covenant is not entirely excluded. The term ‘ ‘amend- 
ment” may be interpreted in a broad way as comprising “dissolution.” 
Paragraph 2 of Article 26 may be understood as referring not to all possible 
amendments, but only to amendments by which the members are to be 
bound, not to amendments by which the members are to be freed from obli- 
gations. Paragraph 1 of Art. 26 may be considered as applicable to an 
amendment the purpose of which is to dissolve the League. Such an amend- 
ment requires nothing but an agreement ratified by all members of the 
Council and by a majority of the members of the League whose representa- 
tives compose the Assembly. No resolution of the Council or the Assembly 
is necessary according to the wording of Art. 26. Whether such an amend- 
ment to the Covenant is a practical way to free these states, which intend to 
ratify the Charter of the new League or to join it later, from their obligation 
under the Covenant, depends on the question whether the majority of the 
states actually members of the League of Nations and the states still mem- 
bers of the Council of the League of Nations are in favor of the establish- 
ment of the New League and are willing to ratify the Charter, of the new 
League or join it later. 

It stands to reason that even without formal dissolution the League of 
Nations will become inoperative at the moment the new League is created. 
Hence, politically, it will not be impossible to inaugurate the activity of the 
new League by a unanimously adopted resolution of the General Assembly 
declaring that the work of the League of Nations is terminated- (perhaps also: 
that the United Nations have been put in the place of the League of Nations) 
and that, consequently, the members of the new League consider themselves 
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no longer bound by the Covenant. Since this way is not incontestable from 
a legal point of view, it should be chosen only if a dissolution of the League 
of Nations by amendment according to Art. 26 of the Covenant should prove 
not to be practicable. 


C. Disarmament; Mandates; guarantee of status quo. 


Among the subject matters regulated by the Covenant of the League of 
Nations, but not mentioned in the Dumbarton Oaks Proposals, there are 
three of which it is to be hoped that the silence of the Proposals is intentional 
and not to be explained by the fact that these matters are still under consider- 
ation; so that the definite Charter will not follow the Covenant in these 
respects. 

First, no obligation of disarmament of the members of the new League is 
provided for, as stipulated by Art. 8 of the Covenant. Chapter V, Sec. B, 
par. 1, it is true, states that the General Assembly should have the right to 
consider the general principles of codperation in the maintenance of inter- 
national peace and security, ‘‘including the principles governing disarma- 
ment;” these words are immediately followed by the phrase: “and the 
regulation of armaments.” Among the functions and powers of the Secu- 
rity Council disarmament is not mentioned at all. Chapter VIII, Sec. B, 
par. 9 stipulates, it is true, that the Military Staff Committee should advise 
and assist the Security Council on questions relating “to the regulation of 
armaments, and to possible disarmament;’’ but Chapter VI, Sec. B, par. 
5, expressly stipulates that the Security Council, with the assistance of the 
Military Staff Committee, ‘should have the responsibility for formulating 
plans for the establishment of a system of regulation of armaments for sub- 
mission to the members of the Organization.” Armament rather than dis- 
armament will be a concern of the future Charter. The experiences of the 
League of Nations show that disarmament cannot be brought about as 
execution of an obligation but only as an automatic effect of the international, 
security established by the international Organization. 

Second, no Mandates seem to be intended, as stipulated by Art. 22 by The 
Covenant of the League of Nations. 

Third, there is no provision analogous to that of Art. 10 of the Covenant 
by which each member of the League is obliged to respect the territorial 
integrity and existent political independence of all the other members. It 
seems that the Charter of the new League is not to be burdened with a 
guarantee of the territorial status quo.” In this respect too, a comparison 
between the Dumbarton Oaks Proposals and the Covenant of the League of 
Nations turns out to the advantage of the new Organization. 


17 The British Commentary on the Dumbarton Oaks Proposals, p. 5, says: “It is considered 
that the recognition of this general principle of ‘sovereign equality’ gives protection to States 


against arbitrary action by other States or by the Organization itself, while‘at ia same time - 


it, does not involve the maintenance of the status quo for all time.” 


EDITORIAL COMMENT i 
IMPERIALISM 


The basic right of the independence and freedom of nations logically 
precludes outside intervention in any form. The fear that imperialistic 
ambitions constitute the greatest menace to independence and freedom is a 
legitimate fear. Itis imperative, however, that there be no misconceptions 
concerning imperialism or popular misuse of this term. 

In its origins imperialism meant in the strictest sense the attempt of any 
nation to extend its control for purposes of exploitation over other peoples 
not at the moment included in the metropolitan area. Rome is the classical 
prototype of imperial power. The extension of British control over distant 
lands and peoples is the modern prototype. So likewise are the colonial 
empires of Portugal, Holland, France, and Belgium. 

The twentieth century, however, has marked a profound change of atti- 
tude towards subject and ‘‘dependent” peoples, in accordance with -the 
principles consecrated in the Mandate System adopted by the Covenant of 
the League of Nations. Arbitrary rule and selfish exploitation has gradually 
` given way to the recognition of the right of such peoples to attain iself-govern- 
ment and to enjoy their own material resources. The present war has given 
a great impetus to the acceptance of the principle that colonial administra- 
tion must be considered as a trusteeship in behalf of the subject peoples. 
Conclusive evidence of this change of attitude is to be found in recent pro- 
nouncements by responsible representatives of the Colonial Powers, notably 
in the cases of India, the Dutch East Indies, the French Congo, the joint 
Anglo-American Caribbean Commission, and the agreement concerning the 
administration of the islands of the Southwest Pacific which was signed by 
the Governments of Australia and New Zealand on January 21, 1944. 

There is no justification for doubt concerning the reality or the sincerity 
of these statements of policy by the colonial powers. It may be fairly as- 
serted that the evils and abuses of earlier imperialism, such as the cruel 
exploitation of the Belgian Congo under the personal rule of King Leopold, 
have long since been eliminated. The arguments now generally used in 
criticism of the colonial powers, as in the instance of India, are not based so 
much on charges of unjust exploitation as on the abstract right of all peoples 
to attain self-government. In all fairness it should be recognized that the 
British Empire in recent times has been the greatest school for education in 
self-government ever created, as evidenced by the independence of the 
Dominions and by the development of nationalism in India. 

In spite of this complete change of attitude towards dependent peoples it is 
to be regretted that the term imperialism is still employed in a;loose sense 


1World Affaire, June, 1944. 
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with reference to the legitimate aims of nations to extend their trade and in- 
fluence throughout the world. Itis a colorful word much used by those who 
associate capitalism as the wicked partner with imperialism. 

The question how far a nation may properly go in its efforts to extend its 
economic and cultural influence without endangering the independence and 
freedom of other nations is fundamental. Germany, in the interval between 
the First and Second World Wars, was peculiarly successful in its trade rela- 
tions with certain of the Balkan nations which could dispose of their exports 
only by agreeing to onerous conditions. These agreements undoubtedly 
strengthened the political influence of Germany in the Balkans. Neverthe- 
less it would seem inappropriate to call this trade policy imperialistic, 

The attitude of Great Britain towards Egypt has been called imperialistic, 
though the latter nation is not a part of the British Empire. In insisting on 
the adequate protection of the Suez Canal Great Britain unquestionably has 
limited the sovereign freedom of action of Egypt. The same might be said 
of the attitude of the United States towards the Republic of Panama. In 
both instances it would seem clear that what is involved is not the imperialism 
of exploiting subject peoples but rather the safeguarding of strategic inter- 
national highways for the benefit of all nations. 

This brings us to the consideration of a general principle which applies to 
all peoples alike, whether fully independent or completely dependent. This 
fundamental principle provides that all peoples hold their territories and their 
resources subject to the supreme claims of international security and welfare. 
This goes for Suez, Panama, Hawaii, Hong Kong, and Gibraltar, as well as 
for Singapore. No people may properly claim the right of complete inde- 
pendence unless they are prepared and able to fulfill all of their international 
obligations. The present war has demonstrated that we have now reached 
that stage in world relationships when a nation is constrained to acknowledge 
its responsibilities for international security and welfare. If it does not so 
acknowledge its responsibilities it is almost certain to be subjected to con- 
straints and restraints. 

We are now witnessing the emergence of consortiums of nations for peace 
and security, Those nations are conscious of their responsibilities as trustees 
for the appropriation and utilization of strategic naval and air bases for the 
safety of all. Such action cannot fairly be called imperialism. f 

The exploitation of the natural resources of territories fortuitously oc- 
‘cupied by peoples who are as yet unable to govern themselves, as in the case 
of Malaya, New Guinea, and the islands of the Pacific, has become a serious 
problem for all the colonial powers immediately concerned. They are now 
aware that the control of such essential raw materials as rubber and tin is a 
matter not for selfish exploitation or lamentable competition but for regula- 
tion by common agreement in the interests of the native populations as well 
as of those nations which may require these products. The controlling 
principle at stake, which really amounts to a kind of reserved international 
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right, and which is receiving general acceptance, is the security and welfare 
of all nations. The term imperialism, with all of its opprobrius ania 
may no longer be fairly applied. 

We thus arrive at this result, namely, that the exploitation of! ‘peoples not 
yet prepared for self-government, nor ready to assume all of their obligations 
in the family of nations, is definitely proscribed. Their best interests are to 
be subserved through consortiums of nations, or by an international organiza-. 
tion seeking the safety and the welfare of all. This obligation of trusteeship, 
whether of Great Britain for Gibraltar, of the United States for Pearl Har- 
bor, or for the use of any strategic base, or essential raw materials, is in no 
way a derogation from.the right of independence. It is the acknowledgment 
that the highest exercise of sovereign power lies in the willingness to submit 
to restrictions and onerous responsibilities for the sake of international se- 
curity and the general welfare. | 
Pur MARSHALL Brown 


| 
JUDICIAL NOTICE OF FOREIGN LAW l 


A notable advance in the field of international law has recently been 
achieved by legislative action taken in the State of New York. While, 
primarily applicable within the State the legislation is not entirely with- 
out significance in procedure before international tribunals. An ancient 
principle prevailing not only in England and in this country but also in 
jurisdictions on the Continent of Europe and in Latin Amerita required 
that foreign law should be proved as a fact whenever material to the trial‘of 
a case. The principle seems to have been derived, in both the Civil Law 

. and the Common Law, from the logic of procedural rules rather than from 
any practical considerations. By Story’s time it had come to be recognized 
that foreign law was to be proved not for the jury but for the court, and this 
principle has been widely accepted in the jurisprudence of America and also 
by the Supreme Court of Judicature Act (1925) in England. 

The divergence existing between the various jurisdictions in 'the United 
States with regard to other questions of pleading and proving foreign law was 
the cause of much confusion and many injustices. This induced the Com- 
missioners on Uniform State Laws in 1936 to recommend for adoption an 
Uniform Judicial Notice of Foreign Law Act pursuant to which the courts 
were required to take judicial notice of the common law and statutes of 
every state, territory and other jurisdiction of the United States. 1 Fifteen 
States have adopted the uniform statute while others have adopted statutes 
of somewhat similar tenor. None of these provide, however, for judicial 
notice of the law of a foreign country, excepting those of a a States, 
notably Massachusetts.? 

While this legislation facilitates a more prompt disposal of disputes of law, 
the necessity for pleading & foreign law, and perhaps of proving it by prima 


19 Uniform Laws Annotated (1942), 260-274. i 
23 Massachusetts General Laws (1932), c. 233, § 70. | 
i i 
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facte evidence, still remains. The old Common Law rule that unless the 
foreign law is proved it is presumed to be the same as the local law still 
harries the practitioner. The Restatement of the Law of Conflict of Laws 
promulgated in 1934 by the American Law Institute declares that the pre- 
sumption is not to be made with regard to the statutory law of another 
state but it retains the presumption as to the common law even of another 
Common Law state.? The oral or written testimony of witnesses learned 
in the existing law of the foreign country is often difficult to procure. 

The New York legislature, after a most exhaustive report. by the Judicial 
Council of the State, has now taken another forward step by an enactment 4 
which provides that judicial notice may be taken by any trial or appellate 
court of the following matters of law: 


A. 1. A law, statute, proclamation, edict, decree, ordinance, or the 
unwritten or common law of a sister state, a territory or other juris- 
‘diction of the United States, or of a foreign country or political sub- 
division thereof. 


Under this legislation the foreign law need not be pleaded, and if the court 
does take judicial notice of a foreign law the court may consider any testi- 
mony, document, information or argument on the subject, whether the same 
be offered by counsel, a third party or discovered through its own research.’ 

A principle of international law is frequently enunciated by national 
tribunals; a rule which allows a court to take judicial notice, after proper 
research, of the acceptance of a principle of international law by a foreign 
municipal court tends to facilitate the administration of justice. The Brit- 
ish Prize Court in 1940 took judicial notice of the decision of the Supreme 
Court of the United States in the case of The Harrison which allowed a ship 
to be condemned under the law of nations by reason of enemy ownership if 
no other claimant appeared after the lapse of a year and a day from the 
institution of prize proceedings. The British Prize Court Rules of 1939 
now provide a period of six months from the date of service of the writ, unless 
enemy ownership can be sufficiently proved by the ship’s papers or upon 
the evidence of witnesses from the captured ship. Sir Boyd Merriman, 
President of the Prize Court, refused to hold that the period of six months 
had been substituted for the period accepted by the usage of nations. It is 
true that the particular ship was condemned upon evidence, but the Prize 
Court judge took judicial notice of the fact that the usage of nations had rec- 
ognized the longer period, which could not be modified “by what is merely a 
municipal rule of procedure.” § 


3 Restatement, §§ 622-623. 

1 New York Civil Practice Act, § 344-a, effective September 1, 1943. 

5 The same; Paragraphs C and D. A discussion of the statute by Leonard 8. Saxe is 
given in 28 Journal of the American Judicature Society (1944) 86. 

5 The Alwakt and Other Ships, 1940, P. 215, 219-223, citing The Harrison, 1816, 1 Wheaton 
298. See G. H. Hackworth, Digest of International Law, Washington, 1940-1944, Vol. VII, 
pp. 304-305. 
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The Permanent Court of International Justice has also shown its deter- 
mination to take judicial notice of municipal law where necessary for the 
decision. of a dispute properly brought before it. Frequently an inter- 
national tribunal has to examine the nature and effect of municipal law in 
judging whether a state has carried out its international obligations in the 
protection of the rights of individuals of a complainant state. ‘The munici- 
pal law may itself be the source of such rights; similarly, the nationality of 
persons is based primarily upon national and not international law. It was 
- doubtless with a view to these considerations that Article 49 of the Statute 
of the Permanent Court provided that the Court may call upon the agents 
in a case to supply “explanations” of municipal law.7 

In the cases brought by the French Government against the Republic of 
Brazil and the Serb-Croat-Slovene State, respectively, in behalf of certain 
French bondholders, for an interpretation and determination’ of the obli- 
gations arising under an issue of bonds floated in France, the Court held 
that it was not obliged to know the municipal law of the various countries 
but that it was free to obtain knowledge of such law either by evidence or 
through any researches which the Court might undertake of its own motion. 
The cases were submitted under special agreements in which the Court was 
not to be bound by the decisions of a court of either the debtor or the cred- 
itor nation, in estimating the weight to be attached to its mie acca law. 
Notwithstanding this provision, the Court said: 8 


It would not be applying the municipal law of a oe if it were to 
apply it in a manner different from that in which that law would be 
applied in the country in which it is in force. Once the Court has ar- 
rived at the conclusion that it is necessary to apply the municipal law of 
a particular country, there seems no doubt that it must ager to apply 
it as it would be applied in that country. 


The question at issue was that of the application of a French statute which 
compelled the creditor to accept payment in inconvertible bank notes and 
witch rendered null and void any provision for payment in metal cur- 
rency. The Court decided to supplement the text of the statute by an in- 
vestigation of its own into the decisions of French courts which interpreted 
the statute. It found that although a gold clause could be rendered null and 
void by national legislation with respect to a domestic transaction, this did 
not apply to international contracts even when payable in Fratice.°® 

“The results reached in these opinions of the Permanent Court were prob- 
ably influenced by modern trends in the jurisprudence of the countries of 
western Europe. It is quite true that the old rule requiring factual proof of 


1 Seo Manley O. Hudson, The Permanent Court of International Justice, 1920-1948, New 
York, 1943, pp. 624-626. 

8 Permanent Court of International Justice, Judgment No. 15 (Brazilian Loans) Publica- 
tions of the Court, Series A, Nos. 20-21, p. 124; to the same effect, Judgment No. 14 (Serbian 
Loans), the same, p. 46. ° The same, p. 128. f 
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foreign law still prevails in some jurisdictions, especially in France, Italy, 
and other countries closely following the Napoleonic codes. Other juris- 
dictions permit the court to apply the foreign law ez officio." In both groups 
of countries, foreign law is proved with a greater facility than in Common 
Law jurisdictions because the rules of evidence are less restrictive and per- 
mit the presentation of written opinions by qualified persons not subject to 
oral examination at the trial; indeed, the taking of oral testimony on the 
foreign law is unusual in continental Europe and held by some writers to be 
entirely improper." The Code of Private International Law accepted by 
some fifteen Latin American countries (Bustamante Code) adopts the prin- 
ciple of taking judicial notice of laws of countries which have accepted the 
code. It also provides procedure for obtaining proof of the foreign law 
through the diplomatic channel. ` i r 

An international tribunal does not regard the law of a national jurisdic- 
tion as being either domestic or foreign. If it is part of the issues in dispute, 
it will rest with the court to conduct its own researches, doubtless with the 
aid of the parties, especially where the law is unwritten and is to be found 
primarily in judicial decisions. The recent legislation in New York is thus 
in line with the practice of international tribunals. It may, therefore, be 
considered a legislative achievement both progressive and timely in view of 
the complex problems of foreign law to be dealt with in the post-war period. 

l ARTHUR K. Kuan 


LATHE FUTURE OF THE INTERNATIONAL LAW FOR THE PROTECTION OF 
NATIONAL MINORITIES 

For twelve years (1920-1932), down to the time when he left Europe 
permanently for America, this writer studied intensively the theory of the 
League system of į ional protection of national minorities During 
the same period, in his capacity as Director of the Austrian League of Na- 
tions Union and as a member of the Minorities Commission of the Inter- 
national Association of League of Nations Societies—so ably directed by #s 
Secretary General, the French scholar Professor Théodore Ruyssen, an 
enthusiastic supporter of the League and a great friend of the minorities—he 
took part in innumerable international conferences all over Europe which 





10 Bee the comprehensive review by E. Doroghi in 25 Proceedings of the International 
Law Association, Budapest Conference, 1908, pp. 221-259. 

11 See A. Nussbaum, 50 Yale Law Journal (1940), pp. 1018, 1027. 

B Arts. 408-411. See International Conferences of American States, New York, 1981, 
p. 366. . 

1 Josef L, Kuns, La question de la procédure en matière des minorités, Revue Sottile, Vol. IEI 
(1925), pp. 89-82; Some urgeni and practical reforms concerning ihe international protection of 
minorities, International Law Association, 1926 seasion, Proceedings; Der Schutz der nation- 
alen Minderheiten als Rechtsproblem, Bulletin International du Drott des Minorités, The Hague, 
1930; Prolegomena zu einer allgemeinen Theorie des internationalen Rechts nationaler Minder- 
heiten, Zeitschrift fir öffentliches Recht, Vol. XII (1932), pp. 221-272. 
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dealt with this problem. He listened to minorities discussions at Geneva, 
knew the outstanding representatives of minorities and majorities, visited 
the regions of Europe where the minorities problem was most burning (the 
“Belt of Minorities States”); he attended many discussions between minori- 
ties and majorities, sometimes conducted on a high level and in a, spirit of 
coöperation, sometimes leading to the most acrimonious debates, revealing 
deepest bitterness, dissatisfaction, and even hatred—at conferences, never- 
theless, where everybody was supposed to be a full supporter of the League 
of Nations. From this long experience this writer has become firmly con- 
vinced that an adequate solution of the problem, which gave rise to an 
enormous literature,? is one of the conditions prerequisite for: ‘an enduring 
peace in Europe, and, therefore, in the world. 

In 1932, when this writer left Europe, the year after the Pare of the 
Vienna Credit-Anstalt and the beginning of the world-wide depression, the 
year after Japan’s invasion of Manchuria—beginning of the end of the 
League—, the year before Hitler’s coming into power, the League’s minori- . 
ties system was already in a critical situation. The declaration of the Polish 
Foreign Minister Colonel Beck in the League Assembly on September 13, 
1934, which amounted to an open repudiation of Poland’s international 
minorities obligations, a breach of treaty against which the League did not 
react effectively, brought the League system to a virtual end and led finally 
to the complete disappearance of the Minorities Section of the League Secre- 
tariat. Important German minorities were Hitlerized and made a tool of the 
foreign policy of the Third Reich. Under these conditions little was heard 
about the whole League system of minorities protection several years before 
the outbreak of the present war. 

But now, when the making of a European peace settlement is no longer a 
remote and theoretical but a practical and urgent problem, the perception 
that while the making of a “new map of Europe” may possibly prevent the 
creation of new artificial minorities it cannot, even under the hypothesis of 
the wisest and most just arrangements, eliminate the problem of national 
minorities entirely, has led to a new discussion of this problem.*' Just as the 
League of Nations is studied again in order to discover thé extent to which 
and why it was a failure, so the system of the international protection of 
national minorities is reéxamined and the question whether, and if so why, 
it was a failure is asked: the past experience and its critical analysis i is used 
as a basis for future solutions. 

It never will be possible to solve the European problem of national minori- 
_ . ? Thestandard bibliographical work is Robinson: Das Minorttdienproblem und seine Litera- 

iur, 1928. A new edition of this work, covering the whole literature down to 1943, will be 
published soon in the United States. 

3 Jacob Robinson and others, Were the Minorities Treaties a Fatlure?, New York, 1943; 
Joseph Sulkowski, The problem of international protection of national minorities, New York, 


1944; “The Minorities Problem,” in New Europe, Vol. IV, No. 6 (July-August 1944), pp. 
10-29. 
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ties merely by the application of the principle of the “‘self-determination of 
nations.” The creators of the Paris Peace Treaties were fully aware of this 
impossibility and tried to supplement the principle of the self-determination 
of nations by an international law for the protection of national minorities 
under the guarantee of the League of Nations. o, £U © 

But it must be borne in mind that this experiment constitutes only one of 
the possible solutions of this problem. Another solution might be sought by 
purely municipal law. Such an attempt was made by the “Law of Nation- 
alities” of the Austrian Empire, based on Art. XII of the Constitution of 
1867, promising the “inviolable right of each nationality to preserve and 
develop its nationality and language,” a law which became a model for the 
Paris Minorities Treaties. It tried to reconcile the permanent preservation 
and development of the national characteristics of each. nationality with 
their living together in a multinational state. Such an attempt can be seen 
in the nationalities policy of the multinational U.8.S.R.—Stalin was in 1917 
People’s Commissar of Nationalities—, although the Soviet leaders are not 
inspired by a romantic. valuation of national language, folk-lore, and tradi- 
tions.‘ Municipal legislation for this purpose was enacted in the post-war 
period by states not bound by Minorities Treaties, such as Germany and 
Denmark, or by states, bound by such treaties, but granting more than they 
were internationally bound to grant, such as the Estonian Law on Cultural 
Autonomy. 

But the creators of the Paris Peace Treaties, distrusting an equitable solu- 
tion by municipal law only, imposed international minorities obligations on 
certain states. Although there was some precedent for the protection of 
religious minorities, these treaties were an innovation insofar as the treat- 
ment by a sovereign state of its own citizens, belonging to national minori- 
ties, was subordinated to international law. 

In the most recent literature, the. work of Robinson and his colleagues is a 
scholarly and painstaking research into this experiment. The authors admit 
that there were many reasons for its failure: the ambiguity of many termseof 
the minorities treaties, or their vagueness and generality, their too schematic 
character—failing to distinguish between the very different types of different 
national minorities; the inadequacy of the substantive law, the failure to 
recognize the minorities as collective units, the lack of protection against 
economic discrimination—all this leading to the wish of the minorities for 
reform, particularly in the direction of an internationally guaranteed cul- 
tural autonomy. There further was the inadequacy of the procedural law 
and its inadequate handling by the organs of the League, with the striking 
exception of the Permanent Court of International Justice; the attitude taken 
by the Great Powers. The minorities themselves are not free from blame, 
especially the “strong”? German and Hungarian minorities after 1933. 


1 Erich Hula, “The Nationalities Policy of the Soviet Union,” in Social Research, Vol. XI, 
No. 2 (1944), pp. 168-201. 
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There was further the failure of the treaty-bound states to carry out their 
obligations in their municipal law and to coöperate properly with the 
League. But the authors attribute the failure of the system, in the first 
place, to the breakdown of the presuppositions of the whole Versailles sys- 
tem: democracy and economie liberalism, and to the continuously deterio- 
rating general situation of Europe. They reach the conclusion that “despite 
all the faults and shortcomings the experience of twenty years does not 
justify the condemnation of a most remarkable experiment. n 

Professor Sulkowski’s pamphlet, on the other hand, is a typical expression 
of the attitude of the majority peoples in the treaty-bound states. He gives 
a brief and absolutely correct survey of the origin and contents of the 
Minorities Treaties, but restates all the arguments contra, which were al- 
ready fully stated by Prime Minister Paderewski at the Paris Peace Confer- 
ence: the merely particular character of this new international law, which 
involves a discrimination against the treaty-bound states, a damage to their 
prestige, an unjustified restriction of their sovereignty, a violation of the 
principle of the equality of states, a humiliation, causing perpetual resent- 
ment. While, before the present war, the minorities wanted an extension 
of the contents of the treaty law, the treaty-bound states wanted an ex- 
tension of this treaty law to all, or at least, to all European states. This . 
proposal of generalization—politically hopeless because of the resistance of 
the not-bound states, and, particularly, of the Great Powers—was used as a 
means to undermine the whole treaty law, finding a climax in Colonel Beck’s 
repudiation of 1934. 

Sulkowski adds to the Paderewski arguments the powerful argument of the 
later thirties, the making of certain national minorities into fifth columns, 
undermining the very existence of the treaty-bound states, and reaches the 
conclusion that the experiment was a failure that should not be repeated. 
At the most international law should guarantee to the national minorities 
only certain fundamental human rights and “leave the task of a more 
specific regulation of the legal situation of the various national minorities to 
the interested states.” 

The solutions, hitherto discussed, tend to preserve the ethnic’ character- 
istics of national minorities ag minorities. But in a period where national- 
ism, often in its most fanatic and intolerant forms, is and will be the strongest 
emotional force in international politics, attempts have been made or are 
being considered of solving the problem of minorities through their elimina- 
tion. 

There were attempts of eliminating minorities by physical extermination, 
such as the massacres of Armenians in the Ottoman Empire, the outbreak i in 
Iraq against the Assyrian minority, the horrible extermination of Jewish 
minorities by National Socialist Germany in the present war. Certetnly, no 
one would dare to propose this method of solution. 

There were attempts of a policy of denationalization by ones: or the 
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methods of “assimilation” or “absorption” of minorities. The Russifica- 
tion policy of the Czarist Empire towards its border-peoples, the Magyariza~- 
tion policy of pre-1918 Hungary, the Italianization policy of Fascist Italy 
with regard to its German and Slav minorities are examples. This type of 
“solution” is, quite apart from ethical considerations, highly questionable 
from the point of view of practical results: nothing inflames nationalism and 
irredentism more than oppression. 

Other attempts were made at solving the problem through annexation of 
the territories inhabited by national minorities by the co-national state. 
The irredentisms of Italy, Serbia, and Rumania are examples. This solu- 
tion was part of German and Hungarian revisionism, and led to the annexa- 
tion of the area of the Sudeten Germans by the Munich Agreement of 1938. 

Finally, a new type of solution has recently come into the foreground: 
transfer or exchange of populations, voluntary or compulsory. 

The precedent for the voluntary exchange of population is the Greco- 
Bulgarian Treaty of November 27, 1919.5 But the purpose of eliminating 
the national minorities cannot be reached by voluntary exchange. This 
type of solution has recently been sponsored by Hitler in German treaties of 
1939 with Estonia and Latvia, the treaties of 1939 and 1941 with Italy, 
of 1939, 1940, and 1941 with the Soviet: Union, of 1940 with Rumania and of 
1942 with Croatia. Most of these treaties, which envisage the transfer 
of German minorities in these countries into the Reich, are treaties for the 
unilateral transfer of a German minority: only the treaties with the Soviet 
Union provide for an exchange of populations. The transfer or exchange is 
voluntary; and yet the treaties aim at the elimination of the problem of the 
minorities. The Austrians in the South Tyrol were free to opt for return into 
the Reich or not; if they did not so opt they were protected against forcible 
expulsion but by not opting, they were left to the tender mercy of Fascist 
Italy; they were held to “deserve neither protection nor the privilege of 
claiming collective rights as a German minority.” In the case of Germany 
and the U.S.S.R. the treaties are based on the theory of the “‘ protective right 
of the mother state.” 

The precedent for compulsory exchange of populations is the Greco- 
Turkish Convention of January 30, 1923.” This treaty was the outcome of 
the wish of victorious Turkey to rid herself definitively of her Greek 
minorities. It is well known that immense miseries were thereby caused 

s Wurfbain, L'échange gréco-bulgare des minorités Hhniques, 1930. 

6 J. B. Schechtmann, “The Option Clause in the Reich’s Treaties on the Transfer of Popu- 
lations,” this JOURNAL, Vol. 38 (1944), pp. 356-374. See also H. Wachenheim, “Hitler’s 
transfer of populations in Eastern Europe,” in Foreign Affairs, Vol. 20, No. 4 (July, 1942), 
pp. 705-718, 

1G. Streit, Der Lausanner Verirag und der griechisch-tirkische Bevolkerungsaustausch, 
Berlin, 1929; Kiosseoglou, L'échange forcé des minorités d'après le tratié de Lausanne, Nancy, 


1926; Ténékides, Le staiué des minoriiés et l échange obligatoire des populations tatn 
Rev. Gen. de Droit International Public, Vol. 31 (1924), pp. 72-88. 
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to one and a half million Greeks who had been settled in Asia Minor for 
three thousand years; the problem of these Greek refugees could never have 
been solved by Greece, without the magnificent aid given by the League 
of Nations. This certainly is a very pessimistic form of solution, which 
brings misery to millions, which creates, in lieu of a minorities'problem, an . 
international problem of refugees. It has, therefore, been and is being con- ` 
demned by the great majority of writers and by the minorities themselves. 

It has rightly been condemned with regard to the unilateral transfer, evacua- 

tion, or compulsory emigration, imposed by National Socialist Germany . 
before and during the present war on millions of Europe’s population. 

Nothing is yet known as to whether the “‘Big Three” intend to maintain— 
or even expand or generalize—or to drop the international law ‘for the pro-’ 
tection of national minorities. But there are signs that, at least in certain 
cases, & solution by transfer or exchange of populations—the moe pessimistic 
solution—is favored. 

The Soviet-sponsored Polish Committee of National Bos in Lublin 
is reported to have concluded agreements with the Governments of the 
Ukrainian,’ White Russian,’ and Lithuanian ° Soviet Socialist Republics for 
the voluntary transmigration of hundreds of thousands of Polish and Soviet 
citizens, affected by the Curzon line boundary or, generally, from each other’s 
country. These agreements are said “to go far beyond the usual population 
exchange pacts to insure the protection of the best interests of those who 
desire to move from Poland to the Soviet Union or vice-versa.’ 

On the other hand, proposals are made by writers for the compulsory 
transfer of the 3,600,000 Germans from Czechoslovakia, as well as for the 
removal of the millions of Germans !° in East Prussia and Germany east of 
the Oder, territories promised to Poland by Stalin “by way of compensation” 
for taking Poland east of the Curzon line. Such a proposed solution can 
very well be understood psychologically; but it certainly is no. solution in 
effect: apart from human considerations, it will create an international 
psoblem of refugees; it will not prevent an irredentism; it is hardly conducive 
to an enduring peace in Europe. 

It shows the frailty of human nature that individuals and peoples pro- 

8 The New York Times, September 15, 1944, p. 5. * Same, September 25, 1944, p. 6. 

10 Robert Machray, The Polish-German Problem, London, 1943. 

u President Dr. Eduard Bene’ writes: “Czechoslovakia wishes to avoid any recurrence of 
the situation which led to Munich. She is therefore considering the transfer of the greatest . 
possible number of her German inhabitants. . .”’; Foreign Affairs, Vol. 23, No. 1 (October, 
1944), p. 36. 

2 “The Nazi mentality is spreading outside of Germany. Nowadays we speak calmly of 
tossing millions of human beings from their homes to nowhere in order to get rid of trouble- 
some ‘racial minorities’. Hitler set the example in the countries that came under his control, 
and we seem ready to do the same . . .”: Gaetano Salvemini in Foreign Affairs, as cited, 
p. 58. Fritz T. Epstein writes that “the transfer solution, in spite of its utter disregard for 
human rights, is regarded more and more as the only possible way out”, but states that “‘the 
whole transfer mania is an illusion”: New Europe, Vol. IV, No. 6 (July-August, 1944), p. 29. 
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- claim general principles, but see no contradiction in asking those principles 
applied to themselves and denied to others. Often at the international 
Minorities Conferences in post-1920 Europe this writer was struck by the 
double rôle of many peoples in Europe: accusers, where they constituted 
minorities; accused, where they formed the majority of the population of a 
state. This contradiction can now be seen even among American citizens 
of the same European stock. It is symptomatic that the demand for com- 
pulsory transfer of Germans from Poland was made by the Polish Labor Group 
at New York, whereas the memorandum presented to the President of the 
United States by the Polish-American Congress ® asked for the President’s 
assurance, not only “to defend Poland’s territorial integrity” but also “to 
insist that not any part of Poland’s population will ever be disposed of or 
transferred against the really freely expressed will of the Polish people.” 
Joser L. Kunz 


AN APPROACH TO THE DUMBARTON OAKS PROPOSALS 


Despite its progress during three hundred years, international law has 
hardly passed out of the stage of primitive law. With recurring world wars, 
and in the absence of effective organization of the Community of States, its 
development has been narrowly circumscribed. There was no exaggeration 
in the statement in “The International Law of the Future”! that “as an 
instrument for meeting the needs of the twentieth century, it has remained , 
lamentably weak.” If there is to be any “revitalizing” of international law 
in this century, substantial progress in international organization seems to 
be an essential pre-requisite. 

With the inauguration of an effort to create the “general international 
organization” envisaged in the Moscow Declaration of October 30, 1948, a 
prospect has been opened for great advances toward a stronger international 
legal order. That effort would have little chance of success without an ini- 
tial agreement among those States which for the time being exercise the 
principal influence in the direction of international affairs. Hence the pre- 
liminary agreement upon the outlines of an Organization, reached by the 
representatives of the American, British, Chinese, and Soviet Governments 
in the conversations held at Dumbarton Oaks from August 21 to October 7, 

1 The New York Times, October 12, 1944, p. 8. 

1“The International Law of the Future” was published in this Journwan, Official Docu- 
ments Section, Vol. 38 (1944), pp. 41-189. It was published in full by the American Bar 
Association Journal, March 25, 1944; in 22 Canadian Bar Review (1944), pp. 277-376; and 
in International Conciliation, No. 399 (1944). It is also being published in book form by 
the Carnegie Endowment for International Peace. The black-letter text was published, in 
the original or in translation, in 44 Die Friedens-Warte (Geneva; 1944), pp. 131-140; in 94 
Law Journal (London, 1944), pp. 211-213; in 45 Revista de Derecho Internacional (Habana, 
1944), pp. 5-14; in 7 Revista Argentina de Derecho Internacional (2d ser., Buenos Aires, 
1944), pp. 58-68; and in 4 Revue du Barreau de la Province de Quebec (Montreal, 1944), 
pp. 191-198. Summaries were published in 38 American Political Science Review (1944), 
pp. 354-369; and in 15 World Affairs Interpreter (1944), pp. 45-49. 
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1944, may prove to be an event of first importance with reference to the fu- 
ture of international law. ; ! , 

In what spirit, then, will those who are primarily interested in international 
law approach the “tentative proposals” made at Dumbarton Oaks, and the 
later development of them by the “wider conference” which is projected? 
Firstly, they will doubtless emphasize the overwhelming necessity of an 
international organization to maintain law and order in the hcente cen- 
tury world. Secondly, they will appreciate the impossibility 'of any effec- 
tive organization if any of the States which are playing principal roles in 
international affairs fails to participate. And thirdly, they will realize 
that in international negotiations there may have to be some “give” if 
there is to be any “take,” and that it is too much to expect that every group 
in every country will be completely satisfied with every detail, of the inter- 
national agreement which may ensue. 

With such an approach, hospitality will be extended to the proposals 
which have been made. They are not complete, and both the greater and 
the lesser States may still make their contributions. They are not perfect, 
but there may be opportunity of improving them when they are reduced to 
final form. It can be hoped, particularly, that international law will have 
more emphasis in the definitive Charter, and that the provisions for inter- 
national adjudication will be strengthened to take account of recent ad- 
vances. If it is thought that the proposals do not place the right emphasis 
in the right places, it has to be remembered that only living under an agree- 
ment may accomplish that result. Fortunately, opportunity is being widely 
afforded for constructive criticism: i 

Inevitably, any new plan of organization will be compared with what we 
have known in the past, and especially what we knew during the twenty 
years from 1919 to 1989. Yet a return to what we have had—even if we 
preferred it—may not be possible under existing conditions, The Covenant 
of the League of Nations does not now seem to present itself as an alterna- 
tive to proceeding along the lines of the Dumbarton Oaks proposals. Nor 
is any other plan of organization before us for consideration as some- 
thing upon which it is possible to get agreement. Indeed, the only alterna- 
tive to Dumbarton Oaks would seem to be nothing in the way of general 
international organization, and that alternative is as impossible for those 
interested in international law as it is for all who would seek to do every- 
thing that can be done in our time which may help to prevent another - 
world war. l 

Haunting memories of the contest in the United States twenty-five years 
ago, between those who supported the League of Nations to which responsi- 
ble Governments were committed and those who preferred a league of na- 
tions of each individual’s own imagining, are none too savory today. That 
struggle produced no improvement in the plans already adopted, but it 
served to hamper the shaping of the international policy of the United States 
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down to December of 1941. Few are those who would willingly choose to 
repeat that tragic experience. 
Manuuy O. Hupson 


THE DUMBARTON OAKS CONFERENCE 


The delegates of the United States, Great Britain, and Russia (Russia’s 
place later being taken by China), purporting to prepare a plan to be 
adopted by the United Nations, convened at Dumbarton Oaks, Washing- 
ton, D. C., in August and September 1944. They had a difficult task to 
perform. They were supposed to draw up, within a few weeks, a plan for 
preserving the peace of a world in turmoil, a task that has defied the efforts 
of sages for hundreds of years. While the delegates had before them the 
Covenant of the League of Nations and the lessons of its failures, they are 
entitled to credit for the ingenuity of many of their proposals. The plan 
evolved differs from that of the League of Nations in certain fundamental 
respects. Whether it makes any more plausible approach to the solution of 
the peace problem may well be questioned. 

The plan, like the League, proceeded from certain assumptions: that a war 
anywhere is the “concern” of every nation—dangerous double talk—, that 
security can be guaranteed to any nation over a span of years, and that an 
international organization can accomplish the undertaking. These premises 
and goals rest exclusively- on assumptions, since all efforts to apply the 
principle heretofore have ended in failure, if not war. The method devised 
for the purpose is to suppress an ‘‘aggressor,” whenever such a nation ap- 
pears, by sanctions and force, if peaceable measures of adjudication or ad- 
justment fail. Even more, a ‘‘threat to” the peace will suffice to arouse the 
enforcers, so that any intervention is authorized. All members, large and 
small, must supposedly reach agreement on the quotas and assistance to be 
supplied, including air forces, on call of the Organization. Members may 
freely be invaded by the posse commitatus and, in spite of contrary profes- 
sions, appear to abandon much of their sovereignty. While no state 4s 
. obliged to enter the Organization, membership is open only to those “ peace- 
loving” states designated from time to time by the Security Council. Even 
non-member states (II, 6) may be coerced to comply with the principles of 
the Organization (assistance or subjection of their territory?). 

The machinery proposed for suppression is to consist of a Security Council 
and an. Assembly of representatives of the nations invited by the Council to 
become members. Only the Council determines who shall be members. In 
the beginning these are to consist of the United Nations only. The Council, 
to remain in continuous session, is to be composed of delegates of the United 

States, Great Britain, Soviet Russia, China, and, later, France, plus six 
' rotating delegates of the smaller states, who are to be elected for two-year 
terms. Decisions of the Council, which are vital to the functioning of the 
Organization, are to be reached by majority vote, but, while voting power 
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has not been settled, it is reported that as part of that majority the Big Five 
must be unanimous. If one of them dissents from the designation of a particu- 
lar country as an ‘‘aggressor’”—~-an insistent demand of Soviet Russia—or 
presumably from approval of the type of sanctions that shall be applied, the 
Organization cannot act. Thus, automatically one of the Big Five, who 
perhaps are the main source of danger, can never be declared an ‘‘aggressor.”’ 
This may—unless withdrawn— prove to be a stultifying reservation, for it 
would place the Big Five above the law and subject to the decisions of the 
Organization only the smaller Powers. What would then become of the 
“sovereign equality’? which they profess to respect? If the small Powers, 
when convened, should insist on unanimity in the Security Council, as was 
required under the League, the Council might be even less capable of acting. 
Nothing, moreover, seems to prevent an individual member or members of 
the Big Five or other states, if agreement is not reached, from.taking such 
action as it sees fit. If the Big Three or Five should reach agreement out- 
side the Organization, a small target would probably be helpless. Since the 
possibility of agreement on such a subjectively elusive, chameleonic, and 
undefinable term of opprobrium as “aggressor,” diminishes with the lapse of 
time, it will be interesting to see the effect of this provision. ‘Nations use 
force as their interests at a particular time may dictate; they remain ex- 
clusive judges of such use. Each of the Big Five are afforded an easy exit, 
for others as well as themselves, by exercising their privilege of voting in the 
negative. The proposed Organization hardly seems to enhance the protec- 
tion of the weak. j 

The means of exerting the necessary force to fulfill their avowed function 
of “enforcing peace and security” is not the Security Council’s own forces— 
it has only a military staff—but a call upon the men, money, and munitions 
placed ‘‘at its disposal” by the national governments of the Big Five and the 
smaller members, who must have reached a prior multilateral agreement 
among themselves as to the amount and degree of the forces each will supply 
fer the common effort. Nothing is said about possible failure of agreement. 
The Security Council may avail itself of a standing air force (VIII, B, 8) 
placed at its disposal by contingents from all the members, and may use as its 
agents and instruments some or all of the members, including presumably 
their territory and armed forces. But since China and France are unlikely 
to send troops abroad for some time to come, and since Britain and Russia 
will not usually act outside their spheres of influence, it is possible that the 
brunt of the burden will fall on the United States. The smaller states are 
also supposed to agree to supply contingents, but such agreement can hardly 
be compelled. Members not participating in “enforcement” are to assist 
the belligerent “peace enforcers,” but the status of non-members is left 
unspecified. Perhaps they may claim the rights of neutrals. 

An Assembly, to meet annually, has a variety of administrative functions. 
It is to be composed of one delegate from each state not represented in the 
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Council, regardless of its size, population, or industrialization. Some of its 
votes are to be reached by mere majority; others, on important matters, 
by a two-thirds majority. The Assembly’s principal preoccupation is the 
non-political function of the new Organization, taking over that aspect of the 
League’s work. It may discuss and deliberate upon even political matters, 
but all its conclusions can be merely recommendations to the Council. It is 
expressly provided that the “General Assembly should not on its own initia- 
tive make recommendations on any matter relating to the maintenance of 
international peace and security which is being dealt with by the Security 
Council.” The Assembly may admit new members or expel old ones, but 
only on the orders of the Council. No provision is made for withdrawal, but 
if this is not to be permitted, states will hesitate to join and it is hard to see 
how withdrawal can be prevented, without creating hostility. Since only 
the Big Three are primarily entrusted with the enforcement.of “pesce,” but 
may use the territory, sanctions, and quota forces of other members, and 
since many states are intentionally left out of the Organization, membership 
is not so important as it was under the League. It is not readily perceived 
what incentive to join a small state possesses. It would be helpful if the 
small states were expressly exempted from any participation in enforcement 
action, even possibly the use of their territory. As it stands now, they may 
be requested to assist in enforcement, even in the absence of a special agree- 
ment. How much greater their obligations then are than those of non-mem- 
bers is not altogether clear. 

As an incident of its non-political functions in the humanitarian, social, 
and economic fields, the Assembly is authorized to elect for three-year terms 
a Social and Economic Council of 18 members which, under the auspices of 
the Assembly, is to assume responsibility through subcommittees for the 
specialized expert fields that are to be controlled. Since they function 
under the jurisdiction of the Assembly, their conclusions are probably 
recommendatory only. A Court of International Justice, to operate 
under a special Statute and to deal with legal questions, as well awa 
Secretariat, are reéstablished. These are useful institutions, on which 
even greater attention might have been focussed. The Secretary General 
is to be “elected by the General Assembly on recommendation of the 
Security Council.” 

The resemblance of the Organization to the League of Nations is apparent, 
but vital differences are to be noted. The principal ones are the vesting of 
unreviewable control of political affairs in the Big Five, who can never be 
outvoted, and to reduce the Assembly to a debating society and agency of the 
Council in non-political matters—although its social and economic functions 
are vital to the cause of international understanding. The relation among 
the Big Five, since they alone can effectively employ major force—though 
exposing smaller members to the dangers of enlistment in théir enterprise— 
is really that of a military Alliance, on the order of the Holy Alliance and 
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Quadruple Alliance of Napoleon’s day. Presumably each “enforcer” bears 
its own expenses. But instead of the “universal war” which Mr. Voigt says 
was authorized by the League of Nations,! only a restricted number of na- 
tions, disposing of the major resources in arms, are likely to be active bellig- 
erents. How far the threat to use force will be effective to prevent war 
remains to be seen. If only small states are to be controlled, it looks 
awkward. Under the regional arrangements envisaged (VIII, C), the 
Organization may entrust “enforcement action” to a hegemonial state, 
if that suffices, with a privilege to call in the posse commitatus where 
resistance is great. 

Notable lacunae are the failure of the Council or Assembly to act in a 
legislative capacity—to act prophylactically to recommend or guide change 
in international relations before conditions incite violence or become ripe for 
conflict. In its emphasis on settling disputes between states, the Organiza- 
tion fails to observe that the major conflicts arise not out of disputes, but out 
of deep-seated grievances and national policies, such as the growing economic 
nationalism of states that can hardly afford that luxury and thereby invite 
intervention. The United Nations are very loosely united, a coalition for 
war purposes only. Even if they remain united, outsiders have an incentive 
to form counter-alliances. These alliances are reportedly now forming in 
Europe among groups of the United Nations, and may impair the functions 


of members of the Organization. In emphasizing so prominently the mili*:, 
tary alliance as the operative agency to enforce peace, a serious impairment * 


of the non-political, codperative, and economically vital features of the 
Organization may be implied. It has never been proved that peace can be 
enforced, but it has been proved that the attempt of an international organi- 
zation to employ force spells its probable doom. 

Apparently the draftsmen of the Dumbarton Oaks Pal did not 
regard disarmament as practical or as a condition of security, for they leave 
this subject untouched, except for the fact that their military staff may ad- 
vise the Council of the circumstances justifying a reduction in armaments. 
We have comesa long way from the First and Second Hague Conferences, and 
many observers may be depressed at what may seem retrogression. No 
mention is made of the mandates or government of dependent peoples, possi- 
bly because some of the major colonial powers were unrepresented at Dum- 
barton Oaks. The terms of the peace are expressly left outside the jurisdic- 
tion of the Organization, although the workability of the Organization will 
obviously depend largely upon the nature of the new status quo created after 
the war. But the Versailles mistake of interweaving both in one podument 
is avoided. 

The administrations of the Big Five appear to leave the proposals tenta- 
tive, but seem to invite acceptance by their respective legislative organs (1) 


1 Editorial “A Just Peace,” in The Nineleenth Century and After, Vol. CEEXVI, No. 810 
(August, 1944), pp. 50-61. 
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before the war-has been ended; (2) possibly before the other United Nations 
have been convened; (3) although the plan is obviously incomplete, and (4) 
before the nature of the new status quo, the new peace which is to be “‘en- 
forced,” can be known. Constitutionally, the plan seems to assume that the 
President or his delegate, without consulting Congress, the war-making and 
declaring authority, can vote for the use of the American quota of armed 
forces, if that can be limited when the “aggressor” resists. Many questions 
will have to be clarified before a legislature can intelligently vote on this 
scheme. 


EDWIN BORCHARD 


MEMBERSHIP IN THE PROPOSED GENERAL INTERNATIONAL ORGANIZATION 


Chapter II of the Dumbarton Oaks Proposals for the Establishment of a 
General International Organizstion first introduces into the draft the ideg 
that the proposed Organization is not to be a universal organization of the 
community of states, whose Charter would be “applicable to all states as 
the basic instrument of international law.” Instead, Chapter II, in pro- 
posing certain principles in accordance with which states should act, dis- 
tinguishes between “members” of the Organization and “states not mem- 
bers.” Rights and benefits are regarded as resulting from “membership,” 
and obligations are to be “assumed ” by states in consenting to membership. 
It is envisaged that all “members” of the Organization will undertake to 
fulfill the obligations assumed by them in accordance with the Charter; that 
all “members” of the Organization will be legally obligated to settle their 
disputes by peaceful means, to refrain in their international relations from 
the threat or use of force, to assist the Organization in action undertaken for 
the maintenance of peace and the achievement of international coöperation, 
and to refrain from assisting states against which the Organization is taking 

“preventive or enforcement action.” These obligations of members are to 
be assumed by the “peace-loving” states, to all of whom membership in me 
’ Organization is open (Chapter III). 

By implication, membership is not open to states which are not “‘peace- 
loving.” Furthermore, states not members of the Organization are not 
legally bound by any of the principles set forth in Chapter II as legal obli- 
gations of members, although it is conceivable that non-members might be 
the very states whose adherence to such principles might properly be re- 
quired by an organized community of states. 

This conception of an international organization whose members assume 
new and binding obligations is, of course, traditional. However, the dead 
hand of a too rigid Positivist theory, the urgent need for a general interna- 
tional organization which can function effectively, and the fleeting oppor- 
tunity of the moment all suggest a bolder theoretical approach to the funda- 
mental problem of the basic obligations of states which compose the inter- 
national community. Such an approach has been suggested by Judge 
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Manley O. Hudson and his associates in the Proposals for The International 
Law of the Future} and in A Design for a Charter of the General International 
Organization? In an introductory note to the latter the concept is outlined 
as follows: 


{ 

The universality of the GIO is contemplated, not as a goal of aspira- 
tion but as a fundamental concept. All existing States would at all 
times be comprised in the GIO. Every State would have)the general 
obligations to keep the peace which the Charter ordains: each State 
would be entitled to representation in the Assembly, though only a 
recognized Government of the State could accredit its representatives; 
no States would be encouraged to form a rival and hostile organization 
because of their being left out. The whole community of States would 
be organized in the GIO, and the Charter would be the basic instrument 
of the law of that community. Such an extension of international law, 
like some of the great extensions made in the past, could be'effected by 
the States upon which events have placed responsibility for the future— 
by the United Nations and such others as may associate with them for 
creating the GIO. | 


The initial skepticism with which the writer viewed this conception has 
been tempered by reflection and by an examination of the Dumbarton Oaks 
Proposals. That this concept is not too revolutionary nor wholly unaccepta- 
ble to the drafters of Dumbarton Oaks is apparent from an examination of 
Chapter II, par. 6 (2) of their Proposals, which reads: ‘The Organization 
should ensure that states not members of the Organization act in accordance | 
with these principles so far as may be necessary for the maintenance of in- 
ternational peace and security.” The assumption upon which this para- 
graph rests is that, although states not members of the Organization are not 
legally bound by obligations to settle disputes peacefully, to refrain from the 
threat or use of force in their international relations, or to assist in main- 
taining the peace, nevertheless the Organization is to compel non-member 
states to act in accordance with obligations which they have not assumed. 
Sunilarly Chapter II, par. 1, of the Proposals, in basing the Organization 

“on the principle of the sovereign equality of all peace-loving states,” ap- 
pears to deprive a relatively obscure and conceivably fluctuating category 
of non-peace-loving states of this sacred cow. 

All this is revolutionary: certain states are to be compelled to act in accord- 
ance with international principles which are presumably not legally binding 
on them and the sovereign equality of states is to be denied them if they do 
not love peace. With the purposes sought to be attained by these provisions 
the writer has no quarrel. However, would it be any more novel for the 
United and Associated Nations to launch the General International Organ- 
ization on behalf of the community of states as an organization which should 
at all times comprise all existing states, and whose Charter should be appli- 
~ cable to all states as the basic instrument of international law? Then, in- 


1 This JougxaL, Vol. 38 (1944), Supplement, pp. 91-94. 3 Same, pp. 216-23. 
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deed, the international community of states through its Organization could 
formulate the basic international obligations of all states for the preserva- 
tion of peace without stigmatizing some states as beyond the law. The 
unfortunate distinction between “members,” legally bound by these stipu- 
lations, and ‘‘non-members,” not so bound, could be dropped. The proposal 
is not a distinction without a difference; nor is it merely a matter of interna- 
tional legal theory. Nothing is to be gained by regarding certain existing 
states as living in a vacuum and not bound by the basic rules of international 
law generally regarded by states as necessary for the preservation of world 
order. Nor is anything to be gained by including in the Charter provisions 
for the expulsion of “members.” History shows that ‘‘expelled” states 
continue to exist and to exert a potent influence in international relations. 
The attempt to punish a state by releasing it from fundamentally necessary 
international obligations is worse than ironical—it is a confession of failure. 

That all states will at all times participate in the work of the General In- 
ternational Organization is not to be expected. Germany and Japan, for 
example, may be denied the privilege of participation for a probationary in- 
terval. Even “suspension” of a state from the exercise of any rights or 
privileges of participation in the work of the Organization may at times be 
proper. The suspended or non-participating state would, however, remain 
a part of the international community of states in their organized aspect, 
and, as such, would remain subject to the obligations of the law of the com- 
munity of states. 

The Dumbarton Oaks Proposals mark, in some respects, a notable ad- 
vance towards the solution of a vitally important problem. The foregoing 
observations are offered in the hope that they may assist in a further clari- 
fication of the problem. 

Hersert W. Briaas 


THE DUMBARTON OAKS PROPOSALS VIEWED AGAINST RECENT EXPERIENCE IN 
INTERNATIONAL ORGANIZATION 


It is somewhat unfair to compare the Dumbarton Oaks Proposals with 
the League of Nations and other international organizations with well settled 
constitutions and long development in practice. Nevertheless these experi- 
ences provide the most pertinent standards for judging the new program. 
Supporters of the latter expressly claim, moreover, superiority for it over 
these efforts.' We may justifiably, therefore, proceed to such a comparison 
if we bear the difference of situation in mind and also avoid any mere fac- 
tional attempt to glorify one or condemn another system. We must also 
avoid the mistake made in 1919-1920 of assuming that the new institution 
in practice will be exactly the system outlined on paper, and so exaggerating 
the draft project’s importance, at least in all its details. 


. 4Green, J. F., “The Dumbarton Oaks Conversations,” in Department of State Bulletin, 
Vo}. XI, No. 278 (October 22, 1944), pp. 459, 465. 
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Only one general assumption is made to start with. This is that the world 
needs more extensive and better developed international organization than 
it has had in the past. Just how much organization and what kinds are 
almost entirely open to debate. All existing and preéxisting organizations 
have, moreover, been great mixtures of bad features and good. On this 
basis we take up the new Proposals. 

The frank and even emphatic statement that several matters are still under 
consideration,? and therefore absent from the Proposals, should neither deter 
us entirely from examining those given nor prevent us from citing omissions. 
The latter include voting procedure in the Security Council, the disposition 
to be made of several persisting branches and services of the League of 
Nations and the International Labor Organization, the location of head- 
quarters of the new organization, the revision of treaties, withdrawal from 
membership, international supervision of administration of dependencies, 
treatment of minorities, and any commitment to disarmament,’ not to men- 
tion the extensive problems of administration (personnel, direction, loyalty, 
etc.) on whose proper solution success of the organization will largely depend. 
These are all serious omissions, even the question of the seat of the organiza- 
tion. 

The decision to invite public discussion of the Proposals i in: their very ` 
tentative form resembles the action taken on February 14, 1919, except that 
there a formal draft Covenant was available, which unfortunately exacer- 
bated partisanship on the issue immediately.‘ It is to be hoped that the ` 
authors of the Proposals will neither take refuge in the absence of a definite 
text nor yet resist criticisms too strongly as the framers of the Covenant 
were somewhat inclined to do, particularly President Wilson. No indica- 
tions of either of these attitudes are apparent so far. 

The objectives of international organization are treated in orthodox 
_ fashion in the Proposals: peace a and security are placed. first I but. international 
economic and social welfare i is duly emphasized. ’ “The treatment of both is 
intensified in comparison with that found in the League Covenant although 
the treatment of the second subject remains on a lower level than that 
accorded in some other international institutions (recent international com- 
modity agreements, for example).° i f 

It may, indeed, profitably be noted that in general there are extensive 
similarities between the Proposals and the League system, reaching at times 
absolute identity, even verbal identity.’ This was inevitable, normal, 

1 Dumbarton Oaks Proposals, Chap. VI, Sec. C, and Chap. XIT, Note. 

3 Though plans are to be drafted for possible adoption. Proposals, Chap. V, Sec. B, par. 
i, and Chap. VI, Sec. B, par. 5. : 

4 The New York Times, February 15, 1919, pp. 1, 2. ’ Proposals, Chap. I. 


© International Commodity Control Agreemenis, published by the International Labor 
Office, Montreal, 1943. 


7 Compare Covenant of the League of Nations, Art. VI, par. 1, with Proposals, Chap. X, . Í 
par. 1, and Covenant Art. 21, with Proposals, Chap. VILI, Sec. C, par. 1., 
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desirable; it is a bit amusing, however, all things considered; the proposed 
system is today quite frequently mentioned as “the new lesgue.” It is 
certainly to be hoped that this aspect of the situation will not lead to partisan 
support or opposition for or against the Proposals and so far there have been 
only afew signs of this. At certain points the Proposals even reproduce some 
of the weaker features of the League, as in the purely diplomatic character 
of the Assembly and its lack of popular contact. 

The new system is identified with the prospective victors in the war to an 
extent even greater than was the League.* This may intensify the opposi- 
tion to it from defeated states and render the accession of neutrals more 
difficult than in 1919-1920. It is impossible to denounce entirely such a 
founding of international organization on force, in view of many cases of 
state-building by compulsion in history, but in this event the builders must 
stay on the job, which they precisely failed to do in the history of the League. 
The opportunity must be seized as early as possible, moreover, to effect a 
transition from coércion to voluntary support as a basis of the system, 
another feature of the situation neglected in the League experience. 

Ex-enemy states are not, probably, to be regarded as sufficiently “ peace- 
loving” to be taken in as members right away—this highly subjective and 
political test is the only standard of membership mentioned.” Thus the 
old problem of bringing in reluctant states or keeping out those wishing to 
join may well be stored up again for the future. It seems that requiring 
membership as a term in the settlement would meet this difficulty, do no 
harm, and deepen the control of the situation by the new league. 

On the other hand, the very strong attitude is taken that non-members 
shall be compelled to act according to the principles of the organization ‘‘so 
far as may be necessary for the maintenance of international peace and 
security.”!° Obviously the successful and especially the peaceful application 
of such an idea will depend on the absence of any strong outside state dis- 
posed to challenge the system. This apart from the difficult legal, if not 
ethical, justification for such a position, 

No guarantees are to be required of new members, apparently. Those 
stipulated for League members were never of much importance. On the 
other hand a somewhat fuller treatment of the question of eligibility might 
have been expected (dependencies? forms of government? tests for pacific 
policy?). The striking absence of any right of withdrawal has already 
been mentioned. 

The emphasis on sovereignty and equality is much greater in the Proposals 
than in the League Covenant or League practice or the constitutions and 
practices of other international organizations.“ The political and psycho- 
logical considerations prompting these references are fairly obvious but the 
effect is none the less serious. On the other hand the principles—especially 

8 Preamble and Proposals, Chap. XII, par. 2. * Chap. IZ. 10 Chap. II, par. 6 (2). 

2 Chap. IT, par. 1; neither principle is so much as mentioned in the Covenant. 
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that of sovereignty—are contradicted in substance at numerous points. 
Perhaps this is the best technique for dealing with sovereignty and equality: 
flaunt it in words and flout it in fact; perhaps the more usual technique in 
international organization of saying as little about it as possible in so many 
words and making concessions to it only where necessary was wiser, however. 
No more can be said in favor of the intensification of the self-contradictory 
and undemocratic principle of equality of states in the direction and control 
of international action, nor for the tremendous preference given in fact to 
the element of Great Power politics in the proposed plan. 

The Assembly of the new organization is to remain a debating and super- 
vising body and not grow up to legislative status. It is also subordinated to 
the Security Council to a striking degree, and not merely in security mat- 
ters. On the other hand, it is given control of finances in the new system, 
it elects a majority of the Security Council and all of the Economic and Social 
Council, and it may act iii all matters by either simple or two-thirds majori-" 
ties.“ The conjecture may be haszarded that here, as in the League, the 
Assembly will soon come to dominate the scene. The Great Powers did not 
even try to stipulate for a majority in the Security Council as had the Great 
Powers at Paris in 1919 and this although the principle of nimity was 
not stipulated in the Proposals, in regard to Council action. Perhaps they 
realized the futility of any such attitude, or even remembered that it had 
distinctly not been the smaller powers in the Assembly responsible for 
League failure in 1931-1939, but the Great Powers themselves. 

The Security Council is to ‘differ chiefly from the League Council, of course, 
in its Military Staff Committee (with possible regional subcommittees) and 
its possible use of force for suppression of aggression.’ On the'other hand 
its powers for settling disputes, political or legal, are distinctly limited and 
not organized in any great detail; ' utilization of the Court is not provided | 
very specificially,? though this may be merely a question of drafting. 

Indeed the whole question of the place of the Court and the place of law 
inthe new system is left rather vague. As for the first this is merely another 
deliberate postponement, with every intention of filling the gap later,!! but 
it nonetheless leaves one somewhat uncertain concerning the nature of the 
treatment ultimately forthcoming. As for the second there seems to be 
something more general and more basic involved: all through the Proposals 
there is evident a lack of emphasis upon legal principles or rules, judicial 
decisions, and such elements. Perhaps there was a sincere desire to avoid 
“formal technicalities” and concentrate on peace and welfare, but the result 
is to emphasize greatly the political aspect of international organization at 

u Chap. VIII, Sec. A, par. 3, and Sec. B, par. 3; Chap. XI. 

4 See Chap. V, Sec. B, pars. 2, 4. 1 Same, pars, 4, 5, and See. C, par. 2. 

u Chap. VIH, Sec. B, par. 9 and Sec. C, par. i. 

16 Same, Sec. A; for an effort to spell out the implications of this Section Bee article by 


* Kelen, above, p. 58. y i 
17 Proposals, Chap. VIJ, Bec. À, par. 8. is Chap. VIL. 
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the expense of law and justice. It is in this connection, incidentally, that 
the settlement of voting procedure in the Security Council becomes critically 
important. Bo finally for the power to submit cases to the Council (may 
one party take such action?) 1? and the determination of the domestic ` 
character of a question (the Proposals do not say who shall decide)**: these 
are vital matters, not mere formalities. 

The Proposals go beyond the Covenant in their provisions for an Economic 
and Social Council and for development of codperation with other interna- 
tional organizations, something badly needed in the world today and at- 
tempted without success under the League.?! Again there is no legislative 
power given but an opportunity for accomplishing much by study, discus- 
sion, recommendations, agreement, and such methods. The provisions for 
close relations between Assembly and Economic and Social Council and 
Secretariat hold possibilities of great growth *—even at the expense of the 
Security Council. 

Finally the process of amendment envisaged is relatively advanced in 
character.* One third of the members could see the organization made over 
in a sense which they did not like and against their will, and they would not, 
apparently, be able to withdraw but would have to stay and accept it. 

In sum, the organization foreshadowed in the Proposals would be much 
like the League of Nations in general form and objectives, with even some 
of the bad points of the League perpetuated, but with notable differences in 
detail. More reliance seems to be placed on the obligations of members and 
less on the procedure or functions of the organs of the system.“ Even the 
considerable powers granted for coercing recalcitrant states are largely con- 
fined to keeping the peace, leaving the states to settle other aspects of any 
controversy among themselves. At certain points the Proposals are more 
advanced,—perhaps progressive,—certainly more drastic and radical, than 
anything in the Covenant or League practice or general international organ- 
ization: permanent, membership, treatment of non-members, voting in the 
Assembly, sanctions, s, and amendments. At other points the system ep- 
visaged is more backward: limitation of. membership to “states” and this on 
a very subjective basis; great verbal emphasis on sovereignty and equality 
of states; subordination of the juridical to the political viewpoint; subordina- 
tion of international public opinion, often represented best by the small 
powers, to Great Power domination, and so on. There is, of course, still 
time to remedy such defects as well as make good the deficiencies tennonen 
earlier. That obviously is the next step to be taken. 

P. B. P. 
1 Same, Sec. A, par. 4; the reference in par. 2 is clearly not a submission to jurisdiction. 
3° Same, par. 7. 
™ Chap. IX and Chap. V, Sec. B, pars. 6 and 7, respectively; see study by this writer, The 
League and Other International Organization, Geneva Research Centre, Geneva, 1934. 
z Chap. IX, Sec. A, par. 1, and Sec. C, especially pars. 1 (a) and (e)~(g). 33 Chap. XI. 
u Chap. II, pars. 2-6; Chap. VIL, Sec. A, par. 3, and Sec. B, par. 5; Chap. IX; ete. 


CURRENT NOTES 
ANNUAL MEETING OF THE SOCIETY 1 


In view of the situation created, respecting the annual meeting of the 
Society, by the action of the Office of Defense Transportation i in opposition 
to all meetings whose omission would not impede the war effort, a special 
meeting of the Executive Council is being called for February 10 to consider 
the problem. Due notice will be given to all members of the, conclusions 
reached and the arrangements resulting therefrom. Any suggestions con- 
cerning the program of such meeting as may be held should be sent before 
the end of February to Edgar Turlington, Chairman of the Committee on 
Annual Meeting, Transportation Building, Washington 6, D. C: 

. E.T. 
| , 
CUBAN ACTION FOR PROTECTION OF NATIONALS INJURED IN AXIS STATES 


By Decrees Nos. 587 and 588, issued at Havana on February 29, 1944,! 
the Cuban Government took interesting action to protect its nationals in the 
matter of injuries sustained in their persons or their property as a result of 
the action of Axis Governments or of Governments in territories subject 
thereto (listed in the Decree). 

The action taken resembles that taken by the United States in 1943? 
and (less closely) an earlier British decree.* In essence it calls for a report 
to the Cuban Department of State of all properties held in Axis or Axis- 
occupied or allied countries by all Cuban nationals and residents and by 
corporations either of Cuban nationality or having establishments in Cuba, 
exception made for diplomatic personnel and persons resident in Axis terri- 
tories, transients, and properties under three thousand pesos in value. Real 
estate, stocks and bonds, and all other rights and claims are listed by way of 
example. The date of January 31, 1933, the moment of coming into power 
of the National Socialist Government in Germany, is taken as the starting 
point for the action, whereas American action dated from May 31, 1948, or 
January 1, 1938 in the case of property damaged, destroyed, or seized be- 
tween that time and the issuance of the Regulation. The Cuban decrees 
create a ‘Union of Proprietors Damaged by the Axis” for the, purpose of 
forwarding the aims of the Decrees in question and a “Board of War Refu- 


1 Gaceta Oficial, No. 143 (March 16, 1944); texts in English translation recived through 
the courtesy of Dr. Gustavo’ Gutierrez of Havana. . 
2 United States, Treasury Department, special Regulation No. 1, as da, requiring 
reports by persons subject to its jurisdiction with respect to property in'any foreign country, 
June 1, 1943, 1 Ses Howard, F. C., Trading with the Enemy, London, 1943, p. 106. 
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gees,” composed of the Cuban Prime Minister, Secretary of State, Enemy 
Property Custodian, and Director General for Immigration, and the Cuban 
Member of the Council of UNRRA. The last item reflects the declarations 
made in the Preamble to Decree No. 587 that the action is taken in order to 
codperate with the United Nations and the American Republics and various 
agencies set up by them. A similar Board was established in the United 
States only in January, 1944, 

It may be recalled that similar action was s taken i in connection with the 
treaties of peace of 1919-1921, although adequate preparations for the 
claims.to compensation for damages to property put forward at that time 
had not been made; in this respect the action taken has obvious utility. 
It is also interesting to note the inclusion of alien residents in both the Amer- 
ican and the British programs; there might arise serious doubts over the 
right of Cuba, e.g., to press against Germany the claims of a German na- 
tional resident in Cuba unless such a right was exacted as a term in the peace 
settlement. On the social and moral and economic values of the program in 
its various aspects opinions may differ somewhat but it certainly constitutes 
a further extension of the solicitude for the individual on the part of states 
in their interstate relations. It must be admitted that, in spite of the Pream- 
ble to Decree No. 587, little mention is made in the body of the Decree of 
anything except property damages; perhaps injuries to persons can be dealt 
with under the “claims” mentioned in Art. IV (b) and in any case no ad- 
vance listing, as in the matter of property, would be feasible here. 


P. B.: P.* 
PUBLICATION OF PAPERS OF JOHN BASSETT MOORE 


The Collected Papers of John Bassett Moore are scheduled to be published 

by the Yale University Press in seven volumes early in 1945.” These volumes 

_ are intended to bring together virtually all of the jurist’s writings except his 
books, including some eight items never before published. In the latter is 
to be included a study of over one hundred pages entitled “Peace, Law, and 
Hysteria,” dealing with problems raised by human nature and the effects of 
war-time hysteria on the reign of law. Asa result of financial aid from the 
“John Bassett Moore Fund” the volumes are to be available at a relatively 
low price. 

A biography of Judge Moore, in the nature of a volume of memoirs, is 
subsequently to be published by Professor Edwin Borchard, preserving the 
language, notes, and recitals of the jurist as closely as possible. 

P. B. P. 


THE DRAFTING OF UNITED STATES NATIONALS BY GREAT BRITAIN t 
In World War I a Convention between the United States and Great 
Britain relating to the service of citizens of the United States in Great 


* With the codperation of Dr. Fr. Schreier. 
t See article by author of this note in this JOURNAL, Vol. 38 (1944), p. 50 
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Britain and of British subjects in the United States was concluded on June 
3, 1918, and ratifications were exchanged on July 30, 1918.1. Under its Arti- 
cle I, Americans in Britain and British subjects in the United States were 
subject to military service under the laws of the country in which they were, 
unless they enlisted or enrolled within a certain time in the forces of their 
own country. The legal basis for giving effect to this Convention in British 
municipal law was the Military Service (Conventions with Allied States) 
Act, 1917, which was applied to nations of the United States by an Order in 
Council dated September 4, 1918.2 In the war of 1914-1918 Great Britain 
made similar arrangements with France, Russia, Italy, and Greece.? 

In World War II the problem of the compulsory military service of na- 
tionals of allied states became topical long before America’s entry into the 
war as a consequence of the presence in Great Britain of thousands of refu- 
gees and other nationals of the then occupied countries of the European 
continent, and, after preliminary negotiations with the allied governments 
concerned, which lasted almost two years, the Allied Powers (War Service) 
Act, 1942, was passed.‘ | 

By Order in Council dated March 11, 1943,5 the Act was applied to Bel- 
gium, the Czechoslovak Republic, Greece, the Netherlands, Norway, Po- 
land, and Yugoslavia. On August 10, 1944, two further Orders in Council 
were made under the Act. One of them, the Allied Powers (War Service) 
(No. 2) Order, 1944,° applies the statute to men who are nationals of the 
United States of America; the other, the Allied Powers (War Service) (No. 
3) Order, 1944,” to Frenchmen. Both Orders came into operation on Sep- 
tember 1, 1944. 

With regard to nationals of the United States the position is now as follows: 

1. Contrary to the procedure adopted in World War I, the provisions 
regarding the drafting of United States nationals into the British forces 
have the outer appearance of British municipal provisions only. Introduc- 
ing the Allied Powers (War Service) Bill in the House of Commons, the 
Joint Parliamentary Secretary to the Ministry of Labour, Mr. McCorquo- 
dàle, pointed out, on June 25, 1942, that the Bill was an enabling measure 
“and will not in general come into force with regard to any particular Allied 
nationality until, in agreement with the allied nationality concerned, an 
Order is made applying it to persons of that nationality.’”* There can, there- 
fore, be no doubt that the making of the Order ° was preceded by an Agree- 
ment between the British and American governments to the effect that the 
United States Government consented to the drafting of its nationals into 
the British forces and vice versa. 

1U. S. Treaty Series No. 633; Cmd. 9101; this Journan, Vol. 12 (1918), Supplement, 

“p. 265. 
P 2 S.R.&£0., 1918, No. 1105. 3 Seo this Jounwan, Volume 38 (1944), p. 56, note 46. 

4 The history of this Statute is given in this JougNar, Vol. 38 (1944), pp. 55-56; see also 
note by Hartmann, Modern Law Review, Vol. IV (December, 1942), p. 72. ` 


š S.R.&0., 1948, No. 381. 8 S.R.&0., 1944, No. 991. 7 S.R.&0.,:1944, No. 992. 
8 Hansard, House of Commons, VoL 380, No. 81, col. 2178. ° Almost: two years later still. 
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2. Nationals of the United States who are in Great Britain, or subse- 
quently enter it, and who at the expiration of two months from the ‘‘ma- 
terial date” are neither members of the armed forces of the United States, 
nor hold a certificate of exemption issued by the Government of the United 
States, are subject to the British National Service Acts, 1939-1941, as if 
they were British subjects. They are therefore liable to service with the 
British forces, if they are within the age limits specified for British male 
subjects by proclamation, made under the National Service Acts. 

3. For American nationals who already are in Great Britain and fall 
within the age limit for British male citizens who have already been called 
up, the “material date” is September 1, 1944. The period within which 
they have an option between service in the British and service in the Amer- 
ican forces, ends for them on November 1, 1944. In the case of Americans 
who were not in Great Britain on September 1, 1944, the two months are 
counted from the date they first enter the country.!° Americans who, on 
September 1, 1944, were not within the age limits of British male subjects, 
called up for military service, can opt for service in the American armed 
forces and must become American soldiers or airmen within two months from 
the date of the proclamation by which British subjects of the respective age 
are called up for military service." 

4, The Act and the Order extend to Great Britain and to the Isle of Man.” 
There is no conscription of British subjects in Northern Ireland and there- 
fore none for American citizens. 

5. The provisions apply only to male nationals of the United States. 
The British National Service Acts also apply to women.* 

6. A certificate of exemption, issued by the Government of the United 
States, exempts a national of the United States from the liability to serve 
with the British forces while it isin force.“ A certificate, on the other hand, 
issued by the Government of the United States, to the effect that a certain 
American citizen is not or was not at a specified time a member of the Amer- 
ican armed forces, is conclusive evidence of that fact.4 

7, At the time of the introduction of the Allied Powers (War Service) Bill 
it was declared that it was-‘‘clearly desirable that so far as possible Allied 
nationals should join their own national Forces, but if they do not do so, 
they will, at the end of the period, become liable to be called up to the Brit- 
ish Forces. It is proposed then that, they should normally be posted to the 
Pioneer Corps, except those who have certain specialist qualifications which 
can be best used in the Royal Air Force.” 1$ 

Egon ScHWELB 


10 Article 1 (2)b of the Order 8.R.&0O., 1944, No. 991. 

1 Section 1 (3)b of the Allied Powers (War Service) Aot, 1942. 
13 Section 4 of the Act, Article 2 (2) of the Order. 

4 Section of the National Service (No. 2) Act, 1941. 

“ Section 1 (2) of the Allied Powers (War Service) Act, 1942. 
Section 3 (1)c of the Act. 

18 Mr. McCorquodale in the statement quoted, above, note 8. 
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For rue Pariop August 16-Novempmr 15, 1944 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. I. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain Parliamentary Papers by Command; Cong. Rec., Congres- 
sional Record; D. S. B., Department of State Bulletin; Ex. Agr. Ser., U. 8. Executive Agree- 
ment Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. T. S., Great Britain 
Treaty Series; P. A. U., Pan American Union Bulletm; U. S. T. S., U. S. Treaty Series. 

t 
June, 1944 i ‘ 
4-October 20 Lismrarep Teaxrronrms (Capitals). List of cities in the order in which 
they fell from German control: N. Y. Times, Oct. 21, 1944, p. 7. ı 
30 Canapa—New Zmauanp. Signed mutual aid agreement at Ottawa which came 
into force the day of signature. D. S. B., Oct. 15, 1944, p. 443. Text: New Zea- 
land Treaty Ser. 1944, no. 2. 


August | 
i Brazm-—Paraauay. Signed a railway convention at Rio de Janeiro. D. S. B., 
Sept. 17, 1944, p. 307. 


16-17 Rerucnuns. At meeting of the 4th plenary session of the Intergovernmental Com- 
mittee on Refugees in London, representatives were present from 30 governments. 
Sir Herbert Emerson, who was reappointed, was instructed to invite the govern- 
menta of Argentina, Belgium, Brasil, Chile, Czechoslovakia, France, Poland, the 
United Kingdom and the United States to appoint experts to a Commission to 
study the question of adoption of an internationally recognized identity and travel 
document for stateless persons. The Commission was given power to make recom- 
mendations to governments. London Times, Aug. 18, 1944, p. 8. ' Rules for the 
constitution and procedure of the Committee: Intergovernmental Committee on 
Refugees. Report of 4th plenary session, August, 1944, pp. 42-50. 


16-September 2 Pan ÅMMRICAN CONFERENCE ON GEOGRAPHY AND Cartograrny. 2d 
conference met at Rio de Janeiro with all American nations represented except 
El Salvador, Haiti and Nicaragua. U. 8. delegates and brief summary: D. S. B., 
Oct. 22, 1944, p. 475. ' 


l1  ARaENTNAa—UnrreD Srares. United States halted gold shipments to Argentina. 
N. Y. Times, Aug. 17, 1944, p. 1. 


17 Jews In Huncary. United States Department of State announced that the United 
States and Great Britain had accepted Hungarian Government’s offer to release 
Jews (as reported July 18 from Switzerland) and that Anglo-Americans would 
undertake to care for Hungarian Jews reaching neutral or United Nations’ terri- 
tory. N.Y. Times, Aug. 18, 1944, p. 5; D. S. B., Aug. 20, 1044, p. 175. Report 
of July 18: B. F. N., Aug. 5, 1944, p. 649. Text of joint declaration of August 17: 
London Times, Aug. 18, 1944, p. 3. 


21-September 29 Dumpanron Oags. Conversations on an international organization for 
peace and security opened August 21 in Washington. N.Y. Times, Aug. 22, 1944, 
p. 1. U.8., British and Russian delegations: N. Y. Times, Aug. 22, 1944, p. 8; 
D. 8. B., Aug. 6, and 20, 1944, pp. 133 and 174. Addresses at opening session: 
Cong. Record (daily) Aug. 28, 1944, pp. 7303-7305; D. S. B., Aug. 27, 1944, pp. 
197-202; 78th Cong., 2d sess. Senate Doc. 231; N. Y. Times, Aug. 22, 1944, p. 12. 
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On Aug. 29 a joint communiqué announced agreement on an outline for a security 
league. Text of communiqué: N. Y. Times, Aug. 30, 1944, pp. 1, 11; D. 8. B., 
Sept. 3, 1944, p. 233. Closed Sept. 29. Text of joint statement: D. S. B., Oct. 1, 
1044, p. 342. 


22 CzmcHosLovakta (in exile) —Frencu Commrrran or NATIONAL LIBERATION. Issued 
a common declaration reaffirming their 1941 repudiation of the German occupation 
and Munich agreement. N.Y. Times, Aug. 23, 1944, p.6. Text: London Times, 
Aug. 23, 1944, p. 4. i 


23/September 12 Anisticn (Rumanian). Rumania accepted armistice terms August 23, 
offered by the U.S.S.R., Great Britain and United States, in a proclamation order- 
ing Rumanian troops to cease hostilities against the Red Army. N. Y. Times, 
Aug. 24, 1944, p. 1. Text of proclamation: p. 11. Signed armistice at Moscow 
Sept. 12. London Times, Sept. 14, 1944, p.4. Text: N. Y. Times Sept. 14, 1944, 
p. 12; Cong. Record (daily) Sept. 19, 1944, pp. 8027-8029; D. S. B., Sept. 17, 1944, 
pp. 288-292. Summary: B. I. N., Sept. 30, 1944, pp. 810-811. 

23-27 Franon (Vichy). Diplomatic relations were broken off by the following: Switzer- 

- land, Aug. 28; Sweden, Aug. 24; Portugal, Aug. 25; Turkey, Aug. 26; Vatican, 
Aug. 27. B.I. N., Sept. 2, 1944, p. 728. Spain, Aug. 27. B.I. N., Sept. 16, 
1044, p. 776. Ireland, late in August. B.T. N., Nov. 11, 1944, p. 969. 


24 ‘Francs (Provisional Government)—Unrrep Srarms. Department of State and the 
War Department issued a joint statement, announcing that by an exchange of 
letters with Gen. Koenig (French), Gen. Eisenhower had put into effect this day 
certain agreements respecting administration of civil affairs and related subjects 
in continental France. Text of statement: N. Y. Témes, Aug. 26, 1944, p. 5; 
D. §. B., Aug. 27, 1944, pp. 204-205. 


24-November 10 Franom (Provisional Government) Recoanition. Spanish Foreign 
Minister received French delegate on Aug. 24. B.I. N., Sept. 2, 1944, p. 740. 
Other recognitions: Cuba, Sept. 8. N. Y. Times, Sept. 10, 1944, p. 4; London 
Times, Sept. 12, 1944, p. 3. Soviet Russia, Oct. 23. Text of Russian statement: 
N.Y. Times, Oot. 24, 1944, p.4. United States, Oct. 23. Text of U.S. statement: 
p. 4; D. 8. B., Oct. 29, 1944, p.491. Great Britain, Oct. 23. Text of statement for 
United Kingdom, Australia and Canada: London Times, Oct. 24, 1944, p.4. New 
Zealand, Nicaragua, China, Brasil, South Africa, Peru, Haiti, Venezuela, Oct. 24. 
N. Y. Times, Oct. 25, 1944, p. 6. Sweden, Oct. 27. Spain, Oct. 31. B.I. N. 
Nov. 11, 1944, p. 979. Switzerland, Oct. 31. N. Y. Times, Nov. 1, 1944, p. 9. 
The Irish Minister was instructed the last of August to establish contact. B.I.W., 
Nov. 11, 1944, p. 969. Alphabetical list of 31 countries granting recognition, as of 
Nov. 10: Free France (N. Y.) Dec. 1, 1944, p. 437. 


25 Francs (Provisional Government)—Grear Brrrary. Signed agreement at London 
concerning civil administration ‘arrangements to be made in France, as and when, 
it was liberated.” B.I.N., Sept. 2, 1944, p. 782. The agreement was stated to be 
essentially temporary and practical. f 

25/28 Panis. Final unconditional surrender was signed August 25. Text of order to 
German troops: N. Y. Times, Aug. 27, 1944, pp. 1, 26. The city was delivered to 
Lt. Gen. J.-P. Koenig, military commander of Paris, at noon on Aug. 28. N.Y. 
Times, Aug. 29, 1944, p. 1. 

25/Sepiember 1 Prisonmes or Wan. Department of State issued statements concerning 
transfer of funds for the relief of prisoners in the Philippines, and transport of 
supplies to prisoners held by Japan. D.S. B., Aug. 27 and Sept. 3, 1944, pp. 206 
and 235. 
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25-September 27 War Declarations. Rumania on Germany, Aug. 25. N. Y. Times, 
Aug. 26, 1944, p. 1; London Times, Aug. 26, 1944, p. 4. Russia on Bulgaria, 
Sept. 5. Text of Soviet declaration: N. Y. Times, Sept. 6, 1944, p. 12; Russian 
Embassy. Information Bulletin, Sept. 8, 1944, p. 1. Bulgaria on Germany, Sept. 
8. London Times, Sept. 9, 1944, p. 4; B. I. N., Sept. 16, 1944, p.772. San Marino 
on Germany, Sept.21. N. Y. Times, Sept. 23, 1944, p. 4. Italian Undersecretary 
of Foreign Affairs stated Sept. 27 Italy considers that a state of war exists between 
the two countries. N. Y. Times, Sept. 28, 1944, p. 6. i 


26 Inpia—Untrep Srates. Department of State announced the conclusion of ‘‘pre- 
liminary and exploratory ” talks relating to postwar civil aviation. | N. Y. Times, 
Aug. 27, 1944, p. 9; D. S. B., Aug. 27, 1944, p. 209. 


29 Pouse Homm Army. United States Department of State issued statement recog- 
nizing the Polish Home Army as a combat force, and warning Germany it would be 
held responsible for any reprisals against this hitherto underground army. Great 
Britain issued asimilarstatement. Text: London Times, Aug. 30,1944, p.4. Text 
of U.8. statement: N. Y. Times, Aug. 30, 1944, p. 8; D. S. B., Sept. 3, 1944, p. 246. 


30 Unrrap Nations COMMISSION FOR THE INVHSTIGATION OF Wan Crows. Chairman 
of the Commission announced that a preliminary roster had been drawn up. 
N. Y. Times, Aug. 31, 1944, p. 8. 

30/October 10 Wan Cris. Text of Secretary Hull’s statement concerning German 
atrocities in Poland and warning from the Department of State to Germany against 
plans for extermination of Polish citizens: N. Y. Times, Oct. 11, 1944, p.4;D.8.B., 
Sept. 3 and Oct. 15, 1944, pp. 285 and 428. 


80/November 15 CxmcHostovak Forces. On August 30 the Czech Government declared 
all military and guerrilla detachments, as well as civilians fighting against the 
Germans, to be members of the regular Czechoslovak Army. London Times, Aug. 
31, 1944, p. 4. Secretary of State Hull announced Sept. 7 that the' United States 
had recognized these forces as regular combat forces to be treated according to the 
laws and customs of war. N. Y. Times, Sept. 8, 1944, p. 6; D. S. B., Sept. 10, 
1944, p. 263. Announcement made November 15 that United States had again 
warned Germany on war prisoner status of Czech officers and soldiers. N. Y. 
Times, Nov. 16, 1944, p. 4; D. S. B., Nov. 19, 1944, p. 596. 

31 Poxanp (in exile)—Sovimr Russia. Premier Mikolajezyk made public his 9-point 
proposal for reaching an accord with Russia. N. Y. Times, Sept. 1, 1944, p. 8. 


September, 1944 i 
3 Wort War. Text of Gen. Eisenhower's message to the German army concerning 
Belgian forces of resistance: N. Y. Times, Sept. 4, 1944, p. 6. 


Frvtanp—Sovinr Russia. Fighting ceased. N. Y. Times, Sept. 5, 1944, p. 1. 


5 Buterom—Luxempourc—Tus Nernmruanps. Signed a customs union agreement 
at London. B.I. N., Sept. 16, 1944, p. 788; D. S. B., Nov. 5, 1944, p. 562. 


5  Neveervanns (in exile). Royal decree, drawn up a year ago, was made effective. 
It provides for administration of the country by Netherlands military authorities 
responsible to the civil government. N. Y. Times, Sept. 6, 1944, p. 5; Netherlands 
News (N. Y.) Sept. 15, 1944, pp. 200-203. The decree was ae in London 
on August 18. B.I. N., Sept. 2, 1944, p. 736. 


5/6 BuLaarra—Germany. Diplomatic relations were broken off by Bulgaria on Bept. 5. 
B. I. N., Sept. 16, 1944, pp. 771-772. Bulgaria announced Sept. 6 all German 
troops in the country had been disarmed and interned. N. Y. Times, Sept. 7, 
1944, p. 10. 


CHRONICLE OF INTERNATIONAL EVENTS 115 


5/9 Buigarra—Sovint Russia. Announcement was made Sept. 9 of Russia’s decision 
to grant Bulgaria’s request of the 5th for an armistice. B. J. N., Sept. 16, 1944, 
. p. 772; N. Y. Times, Sept. 10, 1944, pp. 1, 15. 


8 Brerierum. Belgian Cabinet met in Brussels, thereby becoming the first of the exiled 
governments to return to its homeland. N. Y. Times, Sept. 9, 1944, pp. 1, 5. 


9 EMERGENCY ADVISORY Commarren ror Pourrican Duranss. Argentine Foreign 
Minister announced decision to withdraw from the Committee. Text of com- 
muniqué: N. Y. Times, Sept. 10, 1944, p. 29. 


9/11 Fanos (Provisional Government). Issued a proclamation abolishing all the laws 
promulgated by the former Vichy Government. On the 11th another proclama- 
tion announced the ‘‘‘French State’ abolished with all its laws; France remained a 
Republic,” and “legally has never ceased to exist.” B.I. N., Sept. 16, 1944, p. 
777. 


9/14 Pousa Cosourrran or NATIONAL Lisseation—Sovier Russia. Announced Sept. 

14 signature on Sept. 9 of an agreement with two Soviet Republics for the exchange, 
on a voluntary basis, of minority populations living in long-disputed areas. N.Y. 
Times, Sept. 15, 1944, p. 7; C. 8. Monitor, Sept. 15, 1944, p. 1; B.I. N., Ree 20; 
1944, p. 834. 

10 Grex Commrrrms or NATIONAL LIBERATION. According to announcement at 
Cairo the Committee, formed March 12, 1944, ceased to exist after the entry of the 
EAM and Communists into the Greek Government. N. Y. Times, Sept. 11, 1944, 
p. 8. : 

10 = Tnaq—Sovier Russu. Established diplomatic relations. B.I. N., Bept. 16, 1944, 
p. 798. 


11 Rarvanms. Ankara (Turkey) radio announced decision to refuse admission to mili- 
tary and civil refugees. B.I. N., Sept. 16, 1944, p. 792. 


11-14 Ammrican Bar Association. 67th session opened Sept. 11 at Chicago. N. Y. 
Times, Sept. 12, 1944, pp. 1, 23. On Sept. 13 the Association approved 3 proposals 
for postwar international organisation of courts. Text of 3 recommendations: 
N. Y. Times, Sept. 14, 1944, p. 11. 


11-16 Qumemc Conrsrencs. Prime Minister Churchill and President Roosevelt met 
in Quebec to discuss plans for the defeat of Japan. Text of message from Marshal 
Stalin, expressing his regret for being unable to attend: N. Y. Times, Sept. 12, 1944, 
p. 6; London Times, Sept. 13, 1944, p. 4. Text of joint statement issued Sept. 16: 
N. Y. Times, Sept. 17, 1944, p. 1. 


15/18 Cosra Rica—Panama. Signed Sept. 15 the “acta final” and general map, deter- 
mining their common border, in dispute since 1825. Signed and exchanged formal 
notes Sept. 18, ratifying the boundary convention signed at San José, May 1, 1941. 
D. S. B., Oot. 8, 1944, pp. 390-391. 


16-26 U.N.R.R.A. Councm. 2d session opened at Montreal Sept. 16. L. B. Pearson of 
Canada was elected chairman. N. Y. Times, Sept. 17, 1944, p. 23. U.S. delega- 
tion: D. S. B., Sept. 10, 1944, p. 255. Voted on Sept. 18 to consider expanding its 
operations to include Italy. N. Y. Times, Sept. 19, 1944, p.6. At closing plenary 
meeting on Sept. 26 the Council approved reports and adopted resolutions sub- 
mitted by its committees on policy, procedures and displaced persons. Summary 
of activities: N. Y. Times, Sept. 27, 1944, p. 13. 

17  Fmranbo— Germany. Finnish press announced existence of a state of war. N.Y. 
Times, Bept. 18, 1944, p. 6.. 
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18 Anup MILITARY GOVERNMENT IN GERMANY. Text of announcement that AMG 
will operate in areas occupied by Anglo-American armies and will make destruction 
of national socialism its chief objective: N. Y. Times, Sept. 19, 1944, p. 7. 


19 Lesanon—Unrirep rares. George Wadsworth appointed Minister to Lebanon 
and Syria. N. Y. Times, Sept. 20, 1944, p. 11; Sept. 21, p. 14; D. S. B., Sept. 24, 
1944, p. 318. Texts of notes exchanged Sept. 7 and 8: pp. 314-315. 


19 Synia—Unrrep Stars. George Wadsworth appointed Minister to Syria and tle 
Lebanon. N. Y. Times, Sept. 20, 1944, p. 11; D. S. B., Sept. 24, 1944, p. 313. 
Texts of notes exchanged Sept. 7-8: p. 314. | 


19/23 Ananaricn (Finnish). Text of armistice signed at Moscow on Sept. 19 with Great 
Britain and Russia: London Times, Sept. 21, 1944, p. 3; N. Y. Times, Sept. 21, 1944, 
p. 12. [The text varies in the two sources ] Summary: B. I. N., Sept. 30, 1944, 
pp. 811-812. Ratified Sept. 23 by Finnish Parliament: London Times, Sept. 25, 
1944, p. 3. 


20 Croatia—Finuanp. Finland broke off diplomatic relations. B. I . N., Sept. 30, 
1944, p. 826; London Times, Sept. 21, 1944, p. 4. : 


20 Fouanp—Honeary. Finland broke off diplomatic relations. B. I. N., Sept. 30, 
1944, p. 826; London Times, Sept. 21, 1944, p. 4. 


20 Finuanp—Srovazis. Diplomatic relations severed by Finland. B. I. N., Sept. 
30, 1944, p. 826; London Times, Sept. 21, 1944, p. 4. | 


21/24 Beuerom. Prince Charles was sworn in as Regent Sept. 21, to serve until King 
Leopold’s return. N. Y. Times, Sept. 22, 1944, p. 4. On Sept.' 24 the Regent 
asked M. Pierlot to form a Cabinet. B.T. N., Sept. 30, 1944, p. 821. 


21 Franca (Provisional Government)—Unirep States. President Roosevelt ap- 
pointed Jefferson Caffery as representative of the United States’ to the de facto 
French authority, now established at Paris. D. S. B., Sept. "i 1944, p. 332; 
N. Y. Times, Sept. 22, 1944, p. 1. 


22 Fovuanp—Japan. Finland broke off diplomatic and consular relations. N « Y, 
Times, Sept. 23, 1944, p. 5; London T'smes, Sept. 23, 1944, p. 4. 


23 SwEDEN. Announced closing of all Baltic ports and territorial waters to foreign 
shipping from Sept. 27. B.I. N., Sept. 80, 1944, p. 835. ' 


%5-October 8 Aran Conrsrence. Opened Sept. 25 at Alexandria, Egypt. London 
Times, Sept. 26, 1944, p. 3. Ended sessions Oct. 8 with delegates from Syria, 
Trans-Jordan, Iraq, Lebanon and Egypt signing a protocol providing for creation 
of an Arab league. N. Y. Times, Oct. 9, 1944, p. 6; London Times, Oct. 9, 1944, 
p. 8. 


26 ARGENTINA—Unitep Sratas. Department of State announced ban on United 
States ships calling at Argentine ports after Oct. 1. N.Y. Times, Sept. 27, 1944, 
p. i1. 


26  Irauy. Text of joint statement issued by President Roosevelt and Prime Minister 
Churchill outlining plans for diplomatic, financial and political aid to Italy through 
U.N.R.R.A. Text: N. Y. Times, Sept. 27, 1044, p. 6. 


26/28 War Cros. Verbal notes were delivered to Great Britain on Sept. 26 by Argen- 
tine Ambassador informing Great Britain that war criminals would be barred from 
Argentina. Text of Argentine announcement of Sept. 28: N. Y. Times, Sept. 29, 
1944, pp.1,15. Text of U.8. statement: p. 15; D. 8. B., Oct. 1, 1944, pp. 8330-840. 


CHRONICLE OF INTERNATIONAL EVENTS 117 


26/November 10 Axirap CONTROL COMMISSION FOR ITaty. In consequence of the Allied 
decision to grant more control to the Italian administration, it was announced that 
the name of the Commission will hereafter be “The Allied Commission.” B.I. N. 
Oct. 14, 1944, p. 880. Announcement of Nov. 10 stated that Harold MacMillan 
would become president of the Commission. D. S. B. Nov. 12, 1944, p. 588; 
N. Y. Times, Nov. 11, 1944, p. 5. 


Gmreany—Unrrep Srares. Gen. Eisenhower's first Proclamation to the German 
people was issued. Text: N. Y. Times, Sept. 29, 1944, pp. 1, 5. 


28 merme AcReEMENT. Department of State announced that United States, United 
: Kingdom, Belgium, Canada, Greece, The Netherlands, Norway and Poland had 
signed an agreement in London on August 5, providing for the pooling of ships 
carrying essential supplies. The French Committee of National Liberation had 
indicated ita ships would continue at the disposition of the United Nations. Text 
of agreement and annex: D. S. B., Oct. 1, 1944, pp. 368-361; G.B.M.S. No, 3 

(1944), Cmd. 6556. 


28 Sovmr Russra—YuaosLaAy COMMITTEE oF NATIONAL LiseRaTion. Text of Offi- 
cial Russian statement on relations between the Red Army and Marshal Tito’s 
forces: London Times, Sept. 29, 1944, p. 4. 


29-October 7 Dumsartron Oaxs. Second phase of the Conference opened Sept. 29, with 
delegations from United States, Great Britain and China. Texts of addresses by 
the chairmen of delegations: N. Y. Times, Sept. 30, 1044, p. 5; D. S. B., Oct. 1, 
1944, pp. 342-345. Texts of statements at close of the Conference: N. Y. Times, 
Oct. 8, 1944, p. 82. Text of plan for an international organization: N. Y. Times, 
Oct. 10, 1944, p. 12; @.B.M.S. No. 4 (1944), Cmd. 6560; D. S. B., Oot. 8, 1944, 
pp. 368-374. Various Conference documents: pp. 365-376; Dept. of State. Con- ` 
ference Series, No. 56. 


30 Francs (Provisional Government). The Government announced its decision to can- 
cel all existing commercial accords, including tariff privileges. N. Y. Times, Oct. 
1, 1944, p. 18. 

October, 1944 


2 Axis Powmns—Brazm. Patents owned by Axis subjects were seized, and placed 
under the direction of the Bank of Brazil, which has authority to transfer title to 
third parties if approved by the Government. N.Y. Times. Oct. 3, 1944, p. 4 


2 Mexican Onm. Announcement of Mexican payment in the amount of $4,085,327.48, 
an installment due under the agreement reached by exchange of notes, Sept. 29, 
1043, as a consequence of the expropriation of petroleum properties in Mexico, 
D. 8, B., Oct. 9, 1944, p. 885. 

4 Burearra—Genmany. Announced from Berne that Bulgarian note to Germany 
charged Germany violated rights of man and the Hague Convention by forced in- 
duction of Bulgarians into the German armed forces. N. Y. Times, Oct. 5, 1944, 
p. 8. 


4—November 15 Wan Croms. Department of State announced despatch of notes to neu- 
tral countries requesting adoption of measures to prevent enemy governments and 
individuals retaining their loot under neutral protection. Great Britain took sim- 
ilar action. N. Y. Times, Oct. 5, 1944, p. 1. Text of U. 8. statement: p. 4; 
D. 8S. B., Oct. 9, 1944, pp. 388-384. On Nov. 15 the Department of State made 
public Irish memorandum which stated the Government found no legal basis for 
plea to bar Axis refugees. Text of Irish memorandum: N. Y. Times, Nov. 16, 
1944, p. 3; D. 8. B., Nov. 19, 1944, p. 591. 
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5 Bererom—Great Brrram. Signed financial agreement confirming the existing rate 
of Belgian francs to the pound. N. Y. Times, Oct. 6, 1944, p. 7.' Main points: 
London Times, Oct. 6, t944, p. 4. Comment: p. 9. Text: Belgium no. 1 (1944) 
Cmd. 6557. The new agreement abrogates the financial agreements of June 7, 
1940 and of Jan. 21,1941. D. 8S. B., Oct. 29, 1944, p. 526. \ 


-8 Canapa—GRaaT Brrrain—Sovwær Russia. Signed protocol for compenastion by 
Russia of Canadian interests in the Petsamo nickel mines, ceded to Russia by Fin- 
land. B.I. N., Oct. 28, 1944, pp. 989-940. 


8 Iray. Appointed diplomatic representatives to Turkey, Spain, Portugal and 
Sweden. B.I.N., Oct. 14, 1944, p. 881. i 


9-18 CHURCHOUIL—STALIN CONFERENON. Text of communiqué issued at close of meetings 
at Moscow: N. Y. Times, Oct. 21, 1044, p. 5. : 


10 Transport CONFERENCE. International conference on European Inland Transport 
opened at London. U.S. delegation: D. S. B., Oct. 22, 1944, pp. 480-481. Con- 
vened to discuss arrangements for transport in continental Europe after liberation 
of territories of the United Nations and the occupation of enemy territories. 12 
countries participated with the Danish Minister in London sitting as an observer. 
B.I. N., Oct. 28, 1944, p. 980. 


11 CANADA—GRIaT Barrain—Untirep States. President Roosevelt issued Proclama- 
` tion no. 2626 respecting criminal offenses committed by armed forces of Canada 
and the United Kingdom within the United States. D. S. B., Oct. 22, 1944, p. 

481. Text of proclamation: 8 Federal Register 12403. 


11/28 AnsosticH (Bulgarian). On Oct. 11 Bulgaria accepted preliminary armistice condi- 
tions from the Allies. N. Y. Times, Oct. 12, 1944, pp. 1, 18; London Times, Oct. 
12, 1944, p. 4. Bulgaria announced withdrawal of troops from Greece Oct. 12. 
N. Y. Times, Oct. 13, 1944, p. 8. Bulgaria signed an armistice with the United 
Nations at Moscow on Oct. 28. N. Y. Times, Oct. 28, 1044, Pp. 1,11. Text: 
N.Y. Times, Oct. 30, 1944, p. 5; D. S. B. Oct. 29, 1944, pp. 492-494: A protocol to 
the armistice was also signed. Summary of armistice terms: London Times, Oct. 
30, 1944, p. 3. Corrigenda regarding armistice terms: D. S. B., Nov. 19, 1944, 
p. 616. 


15-16 Ansustrce (Hungarian). Admiral Horthy announced Oct. 15 he had'asked the Allies 
to grant an armistice. N. Y. Times, Oct. 16, 1944, p. 1; London Times, Oct. 16, 

° 1944, p. 14. Text of Horthy’s armistice appeal: N. Y. Times, Oct. 17, 1944, p. 9. 
An order of the day (Oct. 16), allegedly signed by Horthy, reyoked armistice 
proclamation: p.1. Horthy was deposed Oct. 16, and M. de Szalasi was installed. 
London Times, Oct. 17, 1944, p. 4. 


17 AVIATION. British Government issued White Paper outlining its polley for the regu- 
lation of postwar air transport. Text: Cmd. 6561; London Times, Oct. 18, 1944, 
p. 2. 


i 
17/November 9 Inan—Sovier Russia. Soviet press announced Iranian Government had 
refused Soviet proposal for the immediate granting of a concession for the exploita- 
tion of oil deposits in northern Iran. N, Y. Times, Oct. 18, 1944; p. 10. Iranian 
Cabinet resigned Nov.9. N.Y. Times, Nov. 10, 1944, p.7. Summary of reasons 
for Iranian refusal: London Times, Nov. 2, 1944, p. 4; B. I. N., Nov. 11, 1044, 
pp. 975-976. 


18 ALLIED MILITARY GOVERNMENT IN Gmgmany. Code for control of Germany during 
the war period announced.: Summary: N. Y. Times, Oct. 19, 1944, pp. 1, 10. 
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18 Guruany. Text of decree for the organization of the Volkssturm, which will include 

: all men between 16 and 60, able to bear arms: N. Y. Times, Oct. 19, 1944, p. 9. In 
the meaning of the Army Law the Volkssturm’s members will be soldiers during 
their term of service. Excerpts: London Times, Oct. 19, 1944, p. 3. 


19 Grezce. On the day following return to the capital, Premier Papandreou presided 
at first meeting of the Cabinet in Athens since the German occupation in 1941. 
N. Y. Times, Oct. 21, 1944, p. 8. 


23-27 Aviation CONFERENCE. Delegates from eight countries of the British Empire held 
an informal and exploratory conference at Montreal. London Times, Oct. 24, 
1944, p. 3; N. Y. Times, Oct. 24, 1944, p.12. Delegates from the United Kingdom: 
London Times, Oct. 28, 1944, p. 5. Summary of meeting: N. Y. Times, Oct. 28, 
1044, p. 13. 


25 Gruat Brrraiv—Itary. Resumed diplomatic relations. N. Y. Times, Oct. 26, 
1944, p. 1, 


25 TIraty—Unrrap rares. Decision by United States to resume diplomatic relations. 
N. Y. Times, Oct. 26, 1944, p. 1; D. 8. B., Oct. 29, 1944, p. 491. 


25/27 ITALIAN RECOGNITION. Granted by Chile and Cuba on Oct. 25, and by Nicaragua 
on Oct. 27. N. Y. Times, Oct. 26 and 28, 1944, pp. 10 and 7. 


26 Norway (in exile}—Sovimr Russia. Text of King Haakon’s broadcast to Norway 
regarding operations of Russian troops on Norwegian soil: London Times, Oct. 27, 
1944; p. 4. 

27-November 1 FOREIGN MINISTERS OF THE ÅMBRICAN REPUBLICS CONSULTATIVE MBET- 
ina. Argentine Foreign Minister announced that Argentina had sent a memoran- 
dum to all the Republics demanding a meeting. N. Y. Times, Oct. 28, 1944, pp. 
1,7. Text of Argentine memo: p. 7. The bid was referred Nov. 1 to the American 
Republics by the Governing Board of the Pan American Union. N. Y. Times, 
Nov. 2, 1944, p. 10. Š 

November, 1944 

l-December 7 AVIATION CONFERENCE. International Civil Aviation Conference opened 

at Chicago on Nov. 1, with more than 50 countries represented. N. Y. Times, 
Nov. 2, 1944, p. 1. Text of President Roosevelt’s message: p. 11; D. S. B., Nov. 5, 
1944, p. 529. Text of invitation to the Conference: D. 8. B., Sept. 17, 1944, pp. 
208-299, 305. On Oct. 29 Russia rejected invitation to attend because of the ex, 
pected presence of delegates from Switzerland, Portugal and Spain, countries main- 
taining a pro-Fascist policy, according to Russian claims. N.Y. Times, Oct. 30, 
1944, pp. 1, 6. Text of Russian statement: London Times, Oct. 30, 1944, p. 4. 
U. 8. delegation and secretariat: D. S. B., Oct. 29, 1944, pp. 498-499, 525. Mr. 
Berle’s address of Nov. 2 outlined United States policy. Summary: N. Y. Times, 
Nov. 3, 1944, p.5. Text of statement issued Nov. 5 by the Latin American bloc of 
nations: N. Y. Times, Nov. 6, 1944, p. 8. 51 nations signed Final Act on Dec. 7. 
N.Y. Times, Dec. 8, 1944, p. 17. The Final Act, adopted Dec. 5, includes a Con- 
vention providing for a permanent organization to be named the International’ 
Civil Aviation Organization. There is also an agreement for an interim council, 
pending ratification of the permanent convention. Summary of agreement: 
N. Y. Times, Dec. 6, 1944, p. 18, 


4 Crina—Itary. Italian Government announced Chinese decision to resume diplo- 
matic relations. N. Y. Times, Nov. 5, 1944, p. 20. : 

4 Francu (Provisional Government)—Unrrap Srares. Text of French note inviting 
President Roosevelt to visit Paris: D. 8. B., Nov. 5, 1944, p. 536. : 
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4/7 Sovmr Russta—Swirzeetanp. Russia announced refusal to resume diplomatic re- 


lations. N. Y. Times, Nov. 5, 1944, p. 32. Swiss Foreign Minister resigned Nov. 
7 N.Y. Times, Nov. 11, 1944, p. 3. 


Japan—Sovier Russia. In an address Premier Stalin named Japan and Germany 
as typical aggressors, urged creation of a special postwar armed organization, em- - 
powered to act to “avert or suppress aggression.” Text: N. Y. Times, Nov. 7, 
1044, p. 8; Russian Embassy. Information Bulletin, Nov. 14, 1944, no. 117, 
pp. 1-5. 


GUATEMALAN RECOGNITION. Granted by United States and re American Re- 
publica, N. Y. Times, Nov. 8, 1944, p. 18. 


Buuearia—Turxwy. Announced resumption of commercial relations. N. Y. 
Times, Nov. 9, 1944, p. 9. 


FRENCH Consuurarive ASSEMBLY. Met in Paris on Nov. 8, and elected Felix 
Goupin president of the Assembly. N. Y. Times, Nov. 9, 1944, p. 15; London 
Times, Nov. 9, 1944, p. 3. Gen. de Gaulle pledged early elections and restoration 
of Republican institutions. N. Y. Times, Nov. 10, 1944, p. 12. 


BeLaran Gorp. Announcement that French Government had signed an agreement 
with Belgian Central Bank to pay back to the Belgian Bank 230 milion francs 
deposited with the Bank of France before the war, and which fell into German 
hands at Dakar. N. Y. Times, Nov. 10, 1944, p. 5. ; 


Pousa Bounpary. Announcement made of Polish Government’s refusal to accept 
settlement of its eastern boundary without a comprehensive agreement embodying 
other points in its dispute with Russia. N.Y. Times, Nov. 10, 1944, pp. 1, 7. 


10-18 Busness Conrerencn. The International Business Conference, held under the sus- 


11 


11 


11 


13 


14 


pices of the American Section, Chamber of Commerce of the U. S. A., National 
Foreign Trade Conference and National Association of Manufacturers, met at 
Rye, N. Y., with 500 participants from 52 countries. N. Y. Times, Nov. 11, 1944, 
p. 20. 

Eurorsan Apvisorny Commission. Announcement of invitation to the French Pro- 
visional Government to full membership on the Commission. D. S. B., Nov. 12, 
1944, p. 583; London Times, Nov. 18, 1944, p. 4. i 


Gurmany—Swepan. Announcement made of Swedish protest! against German 
threat to cut Swedish shipping routes with Finland and Russia, as contained in 
military communiqué of Nov. 9. N. Y. Times, Nov. 12, 1944, p: 30. 


Orrum. Afghan Foreign Office confirmed the Government's decision to prohibit the 
cultivation of the opium poppy plant from March 21, 1945. This decision was 
reached in conformity with the invitation from the United States to opium-produc- 
ing countries to limit production to strictly medicinal and scientific purposes. 
D. 8. B., Nov. 26, 1944, p. 629. | 


Travan RaauLaTions. Department of State declared 9 countries open to civilian 
travel, without requirement of military approval. N. Y. Times, Nov, 12, 10944, 
p. 22; D. S. B., Nov. 12, 1044, p. 584. 

Axis Powpes—Costa Rica. Costa Rican Congress passed a law entitling Costa 
Rican prisoners of war or civilians interned in Germany and Japan to an indemnity 
to be paid from Axis resources, held by the Alien Property: Custodian. N.Y. 
Times, Nov. 14, 1944, p. 7. 


Mmxıco—Unrrep Sraras. Signed protocol supplementary to the treaty of Feb. 3, 
1044, relating to utilization of waters of the Colorado and Tijuana Rivers'and of the 
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Rio Grande. By its own terms the protocol is made an integral part of the treaty. 
D. 8. B., Nov. 19, 1944, p. 616. Text: 78th Cong., 2d sess. Ex. H; Cong., Rec. 
(daily), Nov. 24, 1044, p. 8478. 


15 ANDORRA. Announcement of despatch of French policing troops to the small re- 
public, in which order is maintained jointly by co-princes, the French Chief of 
state and the Spanish Bishop of Urgel. N. Y. Times, Nov. 16, 1944, p. 5. 


20 . Dumparron Oaxs. Text of questionnaire and chart issued by the Department of 
State to show structure of the proposed international organization: N. Y. Times, 
Nov. 21, 1944, p. 4; D. S. B., Nov. 26, 1944, pp. 631-685. 


INTERNATIONAL CONVENTIONS 


EDUCATIONAL AND Pusuicrry Firms, Buenos Aires, Dec. 23, 1936. 
Ratification deposited: 
Ecuador. Oct. 20, 1944. D. S.B., Nov. 12, 1944, p. 585. 
INTER-AMERICAN Avromorivn Tuarric. Washington, Dec. 15, 1948. 
Ratification deposited: 
Nicaragua. Aug. 31, 1944. D. S.B., Sept. 10, 1944, p. 284. 
Signature: 
Chile (with reservations) Oot. 27, 1944. D. 8S. B., Nov. 12, 1944, p. 585. 
Inrpr-Ammrican INSTITUTÐ OF AGRICULTURAL Scrances. Washington, Jan. 15, 1944. 
Promulgation: . 
United States. Sept. 8, 1944. 
Ratification deposited: 
United States. July 5, 1944. 
To enter into force: Nov. 80, 1944. D.S. B., Sept. 10 and Oct. 8, 1944, pp. 284 and 386. 
Signature: 
Venezuela (with reservations) Oct. 10, 1944. D. S. B., Oot. 22, 1944, p. 481. 
Prisonmrs or War. Geneva, July 27, 1929. 
Ratification deposited: 
Venezuela. July 15, 1044 (effective Jan. 15, 1945). D.S. B., Oct. 1, 1944, p. 361. 
Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: 
Venezuela. July 15, 1944 (effective Jan. 15, 1945). D. 8. B., Oot. 1, 1944, p. 361. 
Suess Propuction & Marxerina. Protocol. London, Aug. 31, 1044. 
Signatures: 
Australia, Belgium, Brasil, Cuba, Czechoslovakia, Dominican Republic, Haiti, Nether- 
lands, Peru, Philippine Islands, Poland, Portugal, South Africa, Soviet Russia, United 
Kingdom and United States (with reservations). D. S. B., Oct. 29, 1944, p. 526. 
This Protocol prolongs for one year from Aug. 31, 1944 the Protocol, signed at London, 
July 22, 1942. 
Trapp Mark AND COMMERCIAL PROTECTION CONVENTION AND Prorocon. Washington, 
Feb. 20, 1929. 
Denunciation: 
United States. Sept. 29, 1944 (effective Sept. 20, 1945). D. S. B., Oct. 15, 1944, p. 
442, 
Wauatma. Protocol. London, Feb. 7, 1944: 
Ratification deposited: 
Canada. Aug. 24, 1944. D.S.B., Sept. 17, 1944, p. 307. 
WILDLIFE PRESERVATION IN THE Wasrann Heaaspsarn. Washington, Oct. 12, 1040. 
Ratification deposited: 
Ecuador. Oct. 20, 1944. D. S.B., Nov. 12, 1944, p. 585. 


JUDICIAL DECISIONS 
KANSAS v. MISSOURI 
SUPREME COURT OF THE UNITED STATES* 


[May 8, 1944.] l 


Boundaries between states in rivers follow the middle line of the main navigable channel 
thereof; gradual changes of this line result in displacement of the boundary in accordance 
therewith while sudden changes have no such effect. 


Mr. Justice RurLunæ delivered the opinion of the Court. , 

Kansas brings this original suit against Missouri to have determined their 
common boundary from the mouth of the Kaw or Kansas River northwardly, 
over a distance of approximately 128 miles, along the channel of the Missouri 
river to its intersection with Kansas’ north boundary line. 

At the time of Kansas’ admission to the Union, January; 29, 1861, the 
western boundary of Missouri followed the thread of the Missouri River, 
that is, the middle line of its main navigable channel, between these points.! 
This line then became the common boundary of the two states.? The bill of 
complaint was filed in 1940. It alleged that the thread of the stream had 
shifted frequently, sometimes suddenly, sometimes gradually, ‘and that these 
changes had caused controversies concerning the true boundary. When the 
proceeding began it was in dispute at a number of places? But during 
pendency of the suit the parties have settled all differences except one. This 
relates to the section of the boundary in the Forbes Bend region.‘ 

After the filing of the suit a master was-appointed. Extensive hearings 
were held. Both documentary and oral evidence was presented. The 
master has filed his report, which makes findings and conclusions in favor 
of Missouri. Kansas says these are contrary to the law and to the weight 
of the evidence. 

e The land in dispute consists of about 2,000 acres. This n now lies on the 
Missouri side of the river toward the lower end of Forbes Bend. Kansas 
claims this land was at one time soil accreted to the Pesan bank, which an 

* No. 9, Original. October Term, 1948. 

1 Cf. Missouri v. Kansas, 213 U. S. 78; Missouri v. Nebraska, 196 U. 8. 23. 

2 Act of Admission of Kansas, 12 Stat. 126; Kansas Constitution of 1859, Charters and ore 
stitutions of the United States, Part I, 629, 680. 

3 The complaint alleged disputes over the line at points along the river between War 
Department Survey Stations 399 and 405, at other points in Atchison County, Kansas, and 
at points along the river between War Department Survey Stations 510 and 515 (Forbes 
Bend). 

‘ aks at settlement by negotiation had been authorized by Kansas before this pro- 
ceeding was begun (Laws of Kansas, 1939, c. 355). Apparently they were unavailing, and 
this suit was instituted. After it was begun, however, the parties agreed to a settlement 


with respect to all areas but this one and incorporated it in this record. It will be made part ` 
of the decree. 
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avulsive change in the course of the main channel has put back on the 
Missouri side; or, in the alternative, that the tract formed as an island on the 
Kansas side of the main channel and, as a result of a sudden shift in that 
channel to the other side of the island and the drying up of the old course, it 
has become physically attached to Missouri. In either event, Kansas urges, 
it follows that the boundary remains at the center of the river’s former main 
channel. Missouri denies that the land accreted to Kansas, that there was 
avulsion, or that the island ever lay on the Kansas side of the main channel. 

The states are not in dispute about the applicable law. They agree that 
when changes take place by the slow and gradual process of accretion the 
boundary moves with the shifting in the main channel’s course.’ Likewise, 
they agree that a sudden or avulsive change in that course does not move the 
boundary, but leaves it where the channel formerly had run.’ 

However, the parties are sharply at odds over the facts and the conclusions 
to be drawn from the evidence. In view of this and since we think the facts 
as presented by the evidence are conclusive of the controversy, it becomes 
necessary to sketch them and to refer to portions of the evidence in order to 
give an understanding of the issues and the basis for our conclusions. 


I 


Forbes Bend lies between Doniphan County, Kansas, and Holt County, 
Missouri. The disputed boundary, according to the master’s findings, ex- 
tends along the main channel of the river as it now flows for a ‘distance of 
about five miles bending southeasterly from Channel Mileage Station 515 
to Station 510 (as measured and marked in 1890). As the river enters 
Forbes Bend from the north it flows east of south. Near the point of en- 
trance it is joined by Wolf Creek. This comes into the river from the Kansas 
side in an easterly direction. The mouth of Wolf Creek is roughly adjacent 
to Station 515. From this point the Kansas bluffs swing in a gradual convex 
curve southeasterly until they reach a point above Station 510. On the 
Missouri side the bluffs run, as they do on the Kansas side, generally southe 
easterly. Throughout the Forbes Bend region the distance as the crow flies 
from the Kansas bluffs to the Missouri bluffs is four miles more or less. 
Adjacent to and parallel with the Missouri bluffs, but between them and the 
-river, lie tracks of the Burlington Railroad. 

The Missouri River is a vagrant, turbulent stream. Its name reflects this 
character. The Big Muddy is said to carry more silt than any other river 
except the Yellow River in China. It is constantly changing its course 
within the region between its bluffs, shifting from side to side as natural 
forces work upon its flow. Expert testimony is that a change of conditions 


5 Jeffries v. East Omaha Land Co., 134 U. S. 178; St. Clair County v. Lovingston, 23 Wall. 
46; Nebraska v, Iowa, 143 U. 8. 359. 

è Nebraska v. Iowa, 143 U. S. 359; Missouri v. Nebraska, 196 U. 8. 23; Oklahoma v. Texas, 
260 U. 8. 606. 
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in one bend produces changes as great, or nearly so, in the next bend 
below. 

The river flows around a big bend, known as Wolf Creek Bend, just before: 
it reaches the mouth of Wolf Creek. Here it runs almost due south. It is 
conceded by all that in 1900 the river flowed southeasterly in a single channel 
from the mouth of Wolf Creek, hugging the Kansas bluffs throughout the 
entire course of flow to Station 510. As it presently flows, the river makes a 
wide arc, first to the left or Missouri bank in a course almost due east or 
north of east, before it turns sharply to the south again at a point midway ` 
between the bluffs, and follows this southerly course until it strikes the old 
main channel at the Kansas bluffs above Station 510. This bend now is in 
the form of a bow, with the river proper forming the bow and the old channel 
along the Kansas bank its string. Roughly, therefore, the difference be- 
tween the present flow through Forbes Bend and the flow in 1900 is the dif- 
ference between the bow and the string. At the center of the|bow the dis- 
tance between the old channel and the present one appears to be at most one 
mile. 

However, as will appear, the channel’s present location saat from more 
complex changes than merely a movement of the river north and east over 
the distance lying between these two channels. According to the greatly 
preponderant though not undisputed evidence, there was a division of chan- 
nels in Forbes Bend from about 1914 or 1917 to 1927 or 1928. During this 
time the more westerly or Kansas channel lay slightly west of where the pres- 
ent channel runs. The Missouri or easterly channel lay on the other side of 
the area in dispute, which then formed part of a bar or island. | At one time, 
probably about 1922 or 1923, during the period of greatest erosion of the 
Missouri bank, this channel came within half a mile or less of the Burlington 
tracks. The Missouri channel, with the river aboveit, then followed a course 
almost due east or slightly north of east from below the mouth of Wolf Creek 
to the point of its closest approach to the railroad. Then it swung sharply 
fo the south and in a curving line came back to join the original channel 
near the Kansas bluffs above Station 510. | 

From the recital thus far it is clear that in 1900 the land which then lay 
where the disputed track now lies was Missouri land. This is undisputed. 
Likewise, the tract now is attached to Missouri on the easterly bank of the 
river. This is because the Missouri channel dried up during. some five to 
eight years beginning around 1927 or earlier. But, before that process be- 
gan, for many years the land in question lay between the two channels. And 
it is from conflicting views concerning whether, how and when these major 
changes took place the parties derive their respective claims to sovereignty 
over this soil. 

Kansas first claims that the land in dispute became hers by ETN Her 
principal theory is that beginning in 1900 and during a period extending to 
1917 or to 1927 the river channel, due to changes upstream, gradually moved 
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out from the Kansas bluffs over a distance of some three to three and ẹ half 
miles to the north and east.” As Missouri soil thus was being cut away, it is 
said the land in question was built up gradually on the Kansas side. In any 
event, if it was not connected firmly to the Kansas shore it was separated 
only by narrow and irregular chutes and sloughs, not by any sort of regular 
channel. Then either in 1917 £ or in 1927 ° ice jams forming in the river 
caused it suddenly to leave its channel near the Missouri bluffs and to open 
a new one near where the present channel runs. Relying upon accretion 
from 1900 to 1917 or 1927 for acquisition of the disputed area, Kansas relies 
upon avulsion in 1917 or 1927 to prevent losing the area again to Missouri. 
Her alternative theory of island formation is relied on in case that of accre- 
tion and avulsion fails on the proof. By this, the island formed on her side 
of the main channel and the subsequent shift of the main flow to the Kansas 
channel and drying up of the Missouri channel did not affect her jurisdiction. 

Missouri meets all of Kansas’ claims with denial on the facts. She says 
first that the land in question has been at no time accreted soil of Kansas. 
On the contrary, she claims that the disputed area formed as an island in the 
river bed beginning about 1910 or 1912, and from then until 1927 or 1928 ` 
there was a divided flow around this island, a Missouri channel running 
north and east of it with a Kansas channel to the south and west. She 
insists that the Kansas channel always remained the main channel of the 
stream and only a minor one reached proximity to the railroad tracks. 
Accordingly, she says the island formed as Missouri land and always re- 
mained Missouri territory. Missouri thus opposes her view of island forma- 
tion, both to Kansas’ view of that process and to her claim of accretion and 
avulsion. 

However, Missouri adds a further argument even if the Kansas theory of 
accretion is conceded. According to this, the effect of the accretion to the 
Kansas bank is counteracted by the fact that at no time was there an avulsive 
change, whether in 1917 or in 1927. On the contrary. the river moved back 
gradually as it came. In this view the accretive process working against 
Missouri ended in 1923 or 1924, when the Missouri channel reached greatest 
proximity to the railroad tracks. Beginning in those years and continuing 

7 Since Kansas claims avulsive change both in 1917 and in 1927, and that the acoretion 
began about 1900 or shortly thereafter, her claim necessarily implies that the period of ac- 
cretion extended either from 1900 to 1917 or from 1900 to 1927. 

3 At that time, according to this claim, the main channel of the river flowed through the 
so-called Missouri channel to the north and east, but was suddenly changed by the ice jam 
back from that channel into a chute on the Kansas side. This chute previously had cut 
across the allegedly accreted land a little to the west of where the present channel now lies. 
The complaint alleges that the ice jam occurred ‘‘on or about Februrary 1918.” The scanty 
testimony in the record if completely accepted would establish the ice jam in 1917 rather 
than in 1918; cf. note 24 infra. 

? The complaint alleges that the ice jam occurred “during the year 1927.” The witnesses 
who testify to the jam at this time date it variously in 1927, 1928 and 1929; or. note 25 
infra. 
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gradually until 1933 or 1934, the river moved slowly back to a point beyond 
the location of the present channel. Thus purporting to follow the acere- 
tion theory in both directions, Missouri claims the land in question. 

It may be noted that crucial to Kansas’ case, whether on jher theory of 
accretion and avulsion or on that‘of island formation, is the need for showing 
that the main channel followed the course of the Missouri channel. 


II 


Roughly the history of the Bend, for our purposes, may be divided into 
three periods, namely, from 1900 to 1917; from 1917 to 1928; and from 1928 
to 1940, when this suit was begun. There is documentary evidence as well 
as oral testimony for the period prior to 1900. There is little or no docu- 
mentary evidence in the form of maps, photographs, drawings or other ma- 
terials from 1900 to 1928. There is a considerable amount of documentary 
material from 1923 on. | 

Perhaps the most important documentary item is a map of the Forbes 
Bend region compiled from the field in 1923 by the United States Engineer 
Office at Kansas City, designated as complainant’s Exhibit 46 in this record. 
Another map of considerable assistance, with information penciled on it by 
two witnesses who testified at the hearings, is complainant’s Exhibit 47. 
This purports to show in less detail than Exhibit 46 conditions i in the Bend 
in 1926. The witnesses’ penciled additions, placing channels and other land- 
marks, with their testimony, give considerable information about conditions 
in the Bend from 1921 or 1922 on to 1926 and later. Assistance also is 
derived from complainant’s Exhibit 56. This is an aerial survey photograph 
of the Forbes Bend region made in 1941, showing conditions'when this suit 
was begun. Reference to these exhibits will be made as the testimony of 
some of the witnesses is referred to. 

It is clearly established that sometime around 1900, fixed! by some dider 
witnesses variously às beginning earlier and by others later, the river began a 
“northerly and eastward movement, cutting away the Missouri bank and. 
filling in on the Kansas bank. Neighborhood testimony attributes the 
beginning of this movement to some change in conditions upstream, taking 
place apparently around the mouth of Wolf Creek or in Wolf Creek Bend 
above. Whatever this change may have been, it apparently threw the 
current of the stream against the solid rock formation on what is known as 
Lookout Mountain. This is a point on the Kansas bluffs about a mile or a 
mile and a half below the mouth of Wolf Creek. The current, striking this 
rock with force, was thrown over to the north or Missouri bank. 

The soil composition of the north bank is a common formation in the 
Missouri River valley. Underneath the surface soil is sand or quicksand. 

10 ©, McWilliams (1892); P. Dyer (1898); C. Hudgins (1900); J. Hi Simpson (1904); 
"J. E. Simpson (1905). 

u Cf, testimony of L, F. Staleup. 
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‘This is covered by a layer of gumbo soil. Testimony in the record discloses 
there is no great erosion when the water is very high or very low. But when 
it is at an intermediate stage the water comes in contact with the underlying 
sand, washes it out, and the topsoil falls into the river in great chunks, often 
twenty feet long by ten feet wide. As the current was forced from the 
Kansas rock to the Missouri sand, it under-cut more and more of the Missouri 
soil. Evidence in the record also shows that between 1900 and 1920, or a 
little later, from 4000 to 5000 acres of Missouri soil was washed into the river 
by this process. On this stood houses, barns, a school building known as the 
Baker schoolhouse, and other structures, which either went into the river as 
the soil was undermined or were moved to prevent their falling in. The 
Baker schoolhouse, which in 1900 was a mile or more northeast from the 
river bank; was moved about 1915 to prevent its going into the river." By 
that time the erosion was moving at great speed and this continued until the 
farthest point was reached, a half mile or less from the Burlington railroad, 
about 1923 to 1925.8 i 

The clear weight of the evidence is that there was only a single channel of 
the river until about 1912 or 1914. Witnesses for both Kansas and Missouri 
substantiate this.“ The evidence also clearly establishes that there was a 
divided flow from 1917 or earlier to 1927. This too is substantiated by both- 
Kansas and Missouri witnesses.“ The evidence, however, is conflicting 
concerning when the division first took place and whether, while it remained, 
the Kansas channel or the Missouri channel was the main one. 

Witnesses for Missouri, and some for Kansas, testify that the division oc- 
curred before 1917 and that the two channels remained substantially equal or 
the Kansas channel was the larger in the volume of water carried between 
the time of the division and sometime between 1922 and 1927 or 1928.16 
The Missouri witnesses fairly uniformly agree that the flow in the two 

12 Witnesses vary as to the exact time from 1910-11 to 1916 (J. H. Peret: 1910-12; Mrs. 
S. Jenkins: 1910-12; R. E. Simpson: 1913; C. McWilliams: 1912-13; C. Harper: 1915; C. 
Hudgins: 1915; B. Hudgins: 1916; E. McCoy: 1915). But most of them put this event ine 
1912 or later, and the most reliable testimony, by those who moved the building (C. Hudgins 
and B. Hudgins), places it in 1915 or 1916. 

3 McWilliams (1924-25); E. MoCoy (1922); A. H. Murray (1922-28); Ralph Dyer 
(1928-24); W. Metcalf (1917); cf. E. A. Cole (1923, 1928). 

u Varying dates are given for the time at which a divided flow was first noted. 

Kansas witnesses: I. Muse: 1900; L. F. Staloup: 1910-1911; J. E. Simpson: 1912-13, 
1917; O. McKay: 1917; R. E. Simpson: 1918; C. Baskins: 1917; C. W. Ryan: 1917 or 1919; 
J. McKay: 1920. 

Missourt witnesses: D. Barbour: 1903; B. Hudgins: 1914; C. Harrison: 1914; Ralph Dyer: 
1913-14; C. Harper: 1915; A. H. Murray: 1915; H. H. Hall: 1916; W. Metcalf: 1916; J. 
Fitzgerald: 1917; Raymond Dyer: 1917-1918. 

15 See note 14 supra. A few Kansas witnesses maintain there was only one channel 
through this period. 7 

it See note 14 supra. Kansas’ witnesses testified variously that thore always had been a 
channel on the Kansas side, that it was swifter than the Missouri channel (J. H. Simpson), 
that the Kansas channel was the “main river” (Mrs. J. Coufal), that the Kansas channel was 
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channels was at least “fifty-fifty” and some of them say the Kansea shaver 
always carried the heavier volume of water.” They also generally agree 
that the Missouri channel began to decrease and the Kansas channel to 
increase in volume at some time before 1927. Some place the beginning of 
this process as early as 1921 or 1922.!* The evidence is substantial that the 
` decrease in the Missouri flow and the increase in the Kansas flow began be- | 
fore 1927 and it is almost unanimous that from 1928 on the Missouri channel 
contained no current or only the flow of Mill Creek Drainage Ditch, which 

- by that time had been diverted into the Missouri channel. Witnesses for 
Missouri attribute a substantial portion of the filling up of the Missouri 
channel to deposits made by the Mill Creek Ditch.” They agree, and the 
evidence for Kansas hardly contradicts this,” that between 1928 and 1934 
the Missouri channel almost completely dried up. The great preponderance 
. of the evidence as a whole is that this occurred gradually over a period of 

> years, varying according to different witnesses from two or three to. eight 
or ten years. 

‘On the other hand, Kansas witnesses are not i in accord among themselves 
as to what occurred in the Bend between 1912 and 1928. Some of them say 
there was a divided flow.*! Others deny this but qualify their denials by 

- asserting that, although the main channel of the river ran over into Missouri 
` cloge to the Burlington tracks until 1927, there were chutes on the island and 
particularly there was one chute running from about the mouth of Mill 
-- Creek Ditch as it was in 1917 (directly across northerly from the northern 
-end of the bar or island) due south to the Kansas bluffs at about Station 
510.2 However, they maintain generally that this was a small chute, or 
< gmaller than the Missouri channel, at any rate up to 1922 or 1923. A few 
say it was small until 1927, when the alleged ice jam occurred.* 
much the larger in 1918 (R. E. Simpson), that most of the water was on the Kansas side in 
1920 (P. Bottiger); of. C. B. Caton, that the river was just about evenly divided in 1917 
(C. Basking). Missouri witnesses said that there was always a substantial flow in the Kan- 
' , 8a channel and that it was about as large as or larger than the Missouri channel (e.g., Ralph 
_ Dyer, B. Hudgins, C. Dinwiddie, J. Fitzgerald, C. Harper, Raymond Dyer). They placed 
_boats in the Kansas rather than the Missouri channel (E. McCoy); in 1918 n L. Moore); 
1916 to 1929 (H. H. Hall); and in 1927 (C. Hudgins). 

17 See note 16 supra. 

19 W. Metcalf: 1917; W. L. Moore: 1918; C. Dinwiddie: 1920-22; C. Harrison: 1921; J. 
Fitsgerald: 1923-1925; cf. P. Bottiger: 1920. 

19 J. Fitzgerald, E. Wales, J. H. Peret (Kansas witness); of. E. McCoy C. Harper. 

20. g., J. H. Gray: 1928 et seg.; A. F. Hays: 1926 et seq.; J. B. Gray: 1927-30; G. Atkinson: 
1929-after 1934; J. H. Peret: 1929-33; C. Coufal: 1920-33; C. W. Ryan: 1928-31; some Kan- 
sas witnesses claim the drying up of the Missouri channel was a sudden concomitant of: A 
ice jam in 1929 but add that the Missouri channel contained water until 1933 or 1934 (e.g., C 
Coufal, E. A. Cole), or 1935 or 1986 when it dried up as & result of government diking and 
revetment work upstream (e.g., J. Coufal). 

1 See note 14 supra, nE. g., A. F. Hays, C. Coufal, K. Brownlee, K. Robinson. 

_ SE. A, Cole, J; Coufal. Cole is a Kansas claimant to ownership of part of the disputed 
land. Coufal once worked for him. 
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Some witnesses for Kansas maintain that there were big ice jams in |- 
1917 * and in 1927.% Different witnesses testify to the two alleged jams. _ 
Those who say one occurred in 1917 assert that it threw the main flow back _ 
from the Missouri channel into’ thé Kansas channel. Likewise some of 
those who say there was a jam in 1927 accredit the same consequence to that 
jam. The two Kansas theories -of avulsion therefore are entirely incon- 
sistent, though each is supported by some evidence. If there was avulsion 
in 1917, there hardly could have been avulsion, on this record, in 1927. On 
the other hand, several Kansas witnesses, familiar with the territory during ~ 
one or both of the two years in question, testify they saw no ice jams in those 
years.* Others say they saw ice but not in large or unusually large quanti- 

* ties or with unusual effects on the flow of the river.” Nearly all of the Mis- 
` souri witnesses deny that there were ice jams either in those years or at other 
times, although some refer to ice in the river as not uncommon in winter or 
early spring. The Missouri witnesses are fairly unanimous in saying that 
at no time had ice conditions or others caused a sudden change in the river’s 
course ** and in this they are supported. by a number of Kansas witnesses. 

When we turn to complainant’s Exhibit 46 we find very substantial sup- 
port for Missouri’s view that during the controverted period the flow of the 
river was divided and that the Kansas channel equalled or exceeded the 
Missouri channel in the flow or volume of water carried. This map, com- , 
piled by the Corps of Engineers of the United States Army, who had charge 
of the river’s development, shows conditions in 1923. Two channels appear, 
with a large sand bar or island between them. The map places the Missouri 
channel ‘within less than s half mile.of the Burlington tracks. It showsa . 
width of about 1250 feet at the narrowest point. Soundings, read from the `. 
south end of the island around the curve to its north end, disclose that the > 
deepest water ran from point to point as follows: 15 feet, 16 feet, 25 feet, 13 
feet, 14 feet. On the westerly side of the island the Kansas channel Was a 
little wider at its narrowest point. Its soundings from south to north at. 
appropriate intervals were 31 feet, 12 feet, 12 feet and 13 feet. The Mise- 
gouri channel meandered from the south to the east and north and then back 
around the north end of the island or bar in a due westerly direction. “On 
the other hand, the Kansas channel was much shorter, running straight 
north from the south end of the island along its western shore to its northern 


* C, Baskins: 1917; J. E. Simpson: 1917; P. Dyer: 1917; C. Dyer. 

2 E, A, Cole: 1929; C. Coufal: 1929; J. Coufal: 1929; Mrs. J. Coufal: 1929; E. L; Rockwell: 
1927; I. Overstreet: 1927; H. W. Linville: 1927; P. Dyer: 1927 or 1928. Mrs. Coufal, 
however, testified the “main.river” was on the Kansas side of the island at that time. In 
this respect her testimony flatly contradicts that of her husband and Cole. $ 

2 D. Baskins, J. Kotsch, R. E. Simpson, J. H. Simpson, W. Prusman, G. Atkinson. 

37I, Muse, L. F. Staloup; of. A. P. Staver. 

383 C. Hudgins, V. Harrison, C. Dinwiddie, R. L. Greene, w. Metcalf, E. Wales; of. E. 
McCoy, H. H. Hall, D. Barbour. 

2° Cf. note 20 supra; J. Kotach, W. Prusman, C. McWilliams. 
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end. The map shows that the higher portion of the island was covered with 
willows and a small part at the lower end was under cultivation. Further- 
more, it is significant that at the north end of the island, just opposite the 
mouth of Mill Creek Ditch, the water in the Missouri channel was com- 
paratively shallow. ` 

Exhibit 46 furnishes the most reliable evidence in the record of conditions 
in Forbes Bend at a given time. If only this exhibit and the facts it dis- 
closes were considered, clearly it could not be ruled that the main navigable 
channel of the river was the Missouri channel. For purposes of navigation, 
the Kansas channel was much the shorter and more direct and, from. the 
soundings as well as the shorter flow, it apparently carried at least an equal 
. volume of water. 

Exhibit 47, which is described as a revision from airplane photographs, 
shows in. general a somewhat similar though less detailed picture for 1926. . 
However, two witnesses for Kansas, Kenneth Robinson and Joseph H. 
Gray, who hunted in the region from 1920 to 1927 or 1928, teatified concern- 
ing this exhibit and marked on it in peficiled lines their recollections of the 
channels’ respective courses in 1922. Their testimony gives perhaps the 
strongest support to Kansas’ case that the main channel during a portion of - 
the disputed period was on the Missouri side. But, apart from its incon- 
sistency as to the location and direction of the Kansas chute,” it does not 
accord with the more reliable evidence given concerning conditions in the Bend 
at the same time by complainant’s Exhibit 46 and it is contradicted by numer- 
ous witnesses for Missouri as well as by some for Kansas in allocating a larger 
flow to the Missouri channel. It cannot therefore be accepted as controlling. 


Tit 


The evidence need not be stated in further detail. In our opinion it fully | 
supports the master’s ultimate findings and conclusions. It was his view, 
first, that there was no avulsive change, whether in 1917, 1927, or at any 

etime. He found there was some evidence of an ice jam in 1917 and more to’ 

substantiate such a claim for 1927. But he also found, and the evidence, 
though not undisputed, fully substantiates his conclusion that neither of 
these jams was sufficient to cause a sudden change in the river’s course. 


30 They agreed that the Missouri channel flowed around the island not far from the Bur- 
lington tracks, turning south at that point and flowing against the Kansas bluffs at Station 
510. They also agreed that the Kansas channel wasachute. But they differed concerning 
its direction and location. Robinson placed it as running almost due south across the center 
of the island in a straight course. Gray placed the Kansas chute more to the west and with 
a curving course. Both testified that the Missouri channel was the main channel at that 
time. The inconsistency between Exhibit 46 and the testimony and drawings of Robinson 
and Gray may be accounted for in part, though not altogether, by the fact they were in the 
Bend for hunting and fishing purposes, chiefly in the fall, whereas Exhibit 46 was made from 
surveys in June and July. The difference in time, however, is hardly enough to account for 
the difference either in width or depth of the Kansas channel as shown by the exhibit and by 
their testimony. 
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- There is very considerable doubt, on the record as a whole, whether the 
alleged jam in-1917 occurred at all. In any event, the preponderant evidence 
is that it amounted to little, if anything, more than the normal piling of. ice 
on the heads of bars and islands during the spring breakup." There is evi- 
dence that this occurred each year. The proof therefore to sustain avulsion 
in 1917 is not sufficient and this phase of the case may be put aside. 

We agree with the mastér that the evidence to show a more unusual piling 
up of ice at the head of the island in 1927 is somewhat stronger. But we 
also agree with him that the evidence as a whole is clearly preponderating 
that this did not cause an avulsive change. As has been stated, there is 
some evidence that the alleged 1927 jam caused the main channel of the river 
to shift then and suddenly from the Missouri channel to the Kansas channel 
as the latter flowed from 1927 or 1928 until the government’s revetment work 
on the river forced the channel to its present location after 1935. But this 
is not enough to sustain Kansas’ case. . 

_ Both by virtue of her position as complainant and on the facts, Kansas 
has the burden of proof in this case. Cf. Oklahoma v. Texas, 260 U. S. 606. 
The disputed location was in Missouri in 1900. It lies on the Missouri side 
now and has done so, by practically all the evidence, since at least 1927 or 
1928. These facts put upon Kansas the burden of showing that in the mean- 
time the land lay on the Kansas side of the main channel by virtue of natural 
_ changes which were effective to change the jurisdiction. Kansas has shown 
beyond doubt that one branch of the river eroded to a point or points north 
and east of this land, probably as early as 1920, possibly earlier. But beyond 
this fact, whether on her theory of accretion and avulsion or on that of island 
formation, the weight of the evidence is against her view of what occurred. 

Kansas’ main difficulty perhaps is that by attempting to prove one theory 
of what happened in Forbes Bend she divides the weight of her evidence 
and thus goes far to disprove her other theory. To show accretion and avul- 
sion she was required to prove that theriver’s main channel moved gradually 
from the Kansas bluffs in 1900 to the farthest erosion point in Missouri if 
1927, and then suddenly shifted back to a new channel cut then through the 
middle of the accreted soil, leaving the old one from that time on a minor or 
dry one. Toshow sovereignty by island formation it was necessary to prove 
that the island formed on the Kansas side of the main channel, in which 
event a subsequent shift in the main flow to the other side of the island would 
not affect her jurisdiction,® although Missouri’s alternative contention seems 
to be to the contrary.“ By proving the formation of the island, Kansas in 

2 Cf. notes 27-29 supra. z Cf. note 25 supra. 

* Missouri v. Kentucky, 11 Wall. 395; Davis v. Anderson-Tully Co., 252 Fed. 681 (C. ©. 
A.); Commissioners v. United States, 270 Fed. 110 (C. C. A). 

4 Missouri apparently urges that even if the land formed as an island on the Kansas side, 
the process by which the main channel shifted from the eastern to the western channel and 


the former gradually filled with alluvial deposits thus connecting the island to the Missouri 
shore, entitles it to sovereignty over the disputed lands. 
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effect A that the dmt areg besme we soil attached firmly 
to the Kansas bank. Her own evidence in this respect, added to that given 
by Missouri, far outweighs the evidence-she presented to show accretion 
beyond where the present channel lies and creates an overwhelming prepon- 
derance that the flow was divided from 1912 or at any rate 1917 to 1927 or >- 
1928; that the island formed in this period; and thus that the soil in question- 
was not at any time attached firmly to the Kansas bank by accretion. If it 
was formed as island soil, it was not accreted soil. © 

Kansas’ evidence concerning the division of flow and formation of the 
island, together with that concerning the drying up of the Missouri channel, 
also proves not that the river suddenly cut a new channel through accreted 
soil in 1927, but that it merely shifted the volume of flow from one channel 
to another preexisting one. In other words it goes to disprove both accre- 
tion-and avulsion. Missouri and Kansas witnesses are agreed that the main - 
flow was in the Kansas channel from 1927 on and there is substantial agree- 
ment that by 1933 or 1935 the Missouri channel had dried up, except for the 
flow of Mill Creek Ditch, and largely had filled up by deposits from that 


stream and other forces. Missouri witnesses say this drying up began be- - 


fore 1927, some as early as 1922 or 1923, and therefore continued for ten or 
twelve years. Kansas. witnesses generally say it began in 1927 and contin- 
ued for from three to seven or eight years. Only a few of them say the ice 
jam that year cut a new channel. More testify that the main flow then 
shifted from one channel to the other, and some join the witnesses for Mis- 
souri in saying that this shift began earlier: Except for the few witnesses 
.who testify to the sudden cutting. of a new channel, the great weight of the 
testimony is that whatever change occurred in reduction of the flow in the. 
Missouri channel required several years to complete. It was a gradual proc- | 
ess, and therefore not the sudden shift necessary to- show avulsion. We 
need not decide what the effect would be if the evidence had shown this was 
a gradual cutting of a new channel. It was at most a gradual shifting from 
ofe to another. Kansas clearly has failed to prove that there was a single 
channel of the river which gradually moved over to the farthest erosion 
point, meanwhile accreting this land to her soil, then suddenly moved back, ' 
either in 1917 or in 1927, to a new channel cut through the accreted soil. 
Only by accepting the evidence given by the few witnesses who supported 
this theory, which was contradicted both by the weight of her own evidence 
concerning island formation and by substantially all that was offered for 
Missouri, could a finding in Kansas’ favor be made under the thory of acere- 
tion and avulsion. 

Kansas’ stronger case upon the proof is on the theory of island formation. 
On this, as under that of accretion and avulsion, it was necessary for her to 
show that the Missouri channel was the river’s main channel and thus the 
island, which is now part of the disputed land, was formed on her side of the 
river’s thread. On this crucial issue Kansas’ case is stronger perhaps than in 
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any other respect. She presented substantial evidence to show that while 
the river was divided or during some part of- that period, more especially 
from 1921 or 1922 to 1927, the Missouri channel was the main one, both in 
volume of water carried and, less clearly, in availability for navigation. 
There is, however, at least an equal weight of evidence, given both by Mis- 
souri witnesses and by some for Kansas, that the Kansas channel remained 
the main navigable channel throughout the period of division. 

The evidence on this controlling issue unfortunately is not as free from 
conflict or doubt as we might wish. But it cannot be said, when account is 
taken of all the evidence, both oral and documentary, that a preponderance 
sustains Kansas’ view that the main channel ever changed to the Missouri 
side. Kansas’ burden required preponderant proof. She has not made it. 

As the case has been made, both the master and this Court have had to 
rely upon the inadequate and inconclusive documentary evidence and the 
conflicting and often vague recollections of neighborhood witnesses. The sum 
does not add up to the weight. of proof Kansas was required to establish in 
order to prevail. The master saw and heard the witnesses. His conclu- 
sions in all respects were in favor of Missouri. We find no basis in the record 
for any conclusion that he performed his task with other than fair, disin- 
terested, painstaking effort and attitude. His judgment accords with the 
conclusions we make from our own independent examination of the record. 
It is not necessary for us to decide more than that Kansas has failed to 
show that the main channel of the river shifted at any time in question from 
a course such as the river now follows, or one slightly closer to the Kansas 
bluffs, to one following the course of the Missouri channel when the flow was 
divided. 

It follows the land in ies must be awarded to Missouri and the bound- 
ary will be fixed as the master has recommended in his report. A decree 
will be entered accordingly. — . 
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` Legal Effects of War. By Sir Arnold Duncan McNair. Cambridge: Cam- 
bridge University Press, 1944 (2d ed.). Pp. xx, 416. Indexes. $6.00. 


This second edition of a book published by the author in 1920 preserves — 


only the title and, chiefly in an appendix, a few of the 168 pages of the first 
edition. The author has, between the dates of the two editions, worked 
steadily and with great distinction in the field of international law. His 
study of the legal effects of war is still made, however, primarily from the 
point of view of the civil status of alien enemies under the law of England. 
He concludes that the principles of this branch of the law were established 
well and truly during the war of 1914 to 1918 and have for the most part 


merely been applied and underlined by the decisions of the present war (p.. 


Vii). 
In his first chapter the author considers the théhnieal meaning of the word 
war.” In the second he summarizes the British law of nationality and 
describes in general terms the position of aliens who happen to be in Great 
_ Britain at the date of the outbreak of war. In the third, a long chapter of 
forty-two pages, he formulates, substantiates, and qualifies three general 
rules as to the procedural capacity of alien enemies. The forty pages of 
Chapter 4 are devoted to the general principles applicable to contracts other 
than those involving impossibility and frustration. Chapter 5 briefly de- 
scribes the status of enemies with respect to suits for torts, the holding, acqui- 
sition, and disposition of property, and domestic relations. Chapter 6, 
another long chapter, thirty-seven pages, discusses the doctrine of frustration 
of contract in the light of the decision of the House of Lords in the case of 
Fibrosa Spolka Akcyjna vs. Fairbairn Lawson Combe Barbour Lid., “one of 


a 


the few cases of first-rate legal importancé” that have arisen during the 


present war. Chapter 7 briefly reviews the common law and: the statutes 
with reference to trading with the enemy. Chapters 8 to 16 are concerned 
with affreightment, agency, bills of exchange and promissory notes, building 
and shipbuilding contracts, the position of corporations, employment and 
guarantees, insurance, leases and tenancies, partierabipe, sale of goods, mg 
solicitors’ retainers. 

The chapters which will be of most interest to students of international 
law are the last three. Chapter 17, pages 319 to 354, deals with the effects 
of belligerent occupation of territory; Chapter 18, pages 355 to 383, with the 
effects of acts of wholly or partly dispossessed governments and Chapter 
19, pages 384 to 402, with the effects of peace treaties upon private rights. 
Each of these chapters contains a summary of the pertinent public interna- 
tional law as well as a discussion of both English and American tending cases. 
1 (1943) A.C. 82. 

184 
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The American citations include Anderson v. N. V. Transandine Handel- 

.'maatschappij and Others, The State of the Netherlands Intervening,| in which a 
decree of the Netherlands Government in London, purporting to nationalize 
cash and securities of Dutch individuals and corporations domiciled in occu- 
pied Holland, was upheld on grounds of comity. The English citations 
include the case of V/O Sovfracht v. N. V. Gebr. Van Udens Scheepvaart en 
' Agentuur Maatschappij,” in which the English common law position on the 
effects of residence or domicile in enemy-dccupied territory was, according 
to the author (p. 325), examined and authoritatively established by the 
House of Lords. 

The book is useful for reference but is primarily for reading and orienta- 
tion. It is written in the lucid and engaging: style which those familiar 
with other writings of the author would expect from his pen. 

EDGAR TURLINGTON 
Of the Board of Editors. 


A Guide to the Law and Legal Literature of Cuba, the Dominican. Republic and 
Haiti. By Crawford M. Bishop and Anyda Marchant. Washington: 
The Library of Congress, 1944. Pp. ix, 276. Index. $1.75. 

This volume is the first of a new series of guides to the law and legal liter- 
ature of Latin American republics prepared under the auspices of the Law 
Library of the Library of Congress. The three countries here covered are 
among the oldest settlements in the New World and, in their long history, 
many different governments have succeeded one another. Each change has 
brought important modifications and the body of the laws in each country 
represents a complex structure. 

The guide introduces us to important compilations of the statutes, to court 
reports and digests, and finally to legal commentaries contained in books and 
periodicals. Bibliographies are contained in the notes. The text is pre- 
sented clearly, but the arrangement of the headings and the sequence do not, 
follow any very scientific classification. A notable characteristic of the three 
countries is the attention paid in recent times to labor legislation. The land 
laws seem to be peculiarly complex in some instances. For example, the 
Dominican Republic has progressed from the so-called peso titles to the 
Torrens system, adopted in 1920. However, judging from the numerous 
essays written within the last few years on the need for reform of land regis- 
tration, it would seem that the Hovey law has not been put to much prac- 
tical use. 

The book’ will be an invaluable maids for English-speaking lawyers and 
publicists. It is regrettable to have to record the recent death of John T. 
Vance, the late Law librarian, who was to have prepared a foreword, and also 

1 28 N.Y.S. 2d 547. Affirmed by the New York Court of Appeals in an opinion printed in 


this JougnaL, Vol. 36 (1942), pp. 701-707. 
? (1943) A.C, 203. 
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of Guy H. Lippitt, who read the manuscript relating bs the Dominican Re- 
public and Haiti. Students of Latin Ameriéan lay will remember both with 
gratitude for their valuable conttibutions i in this field.’ 

nel Artuur K. co 
Of the Board of Editors. waa ET i 


International Law Documents, 1942. Washington: Government pasa 
Office, 1943. Pp. iv, 165. i 
This Edition of the annual: publication of the Naval War College contains 

32 documents, of which 27 are reprinted from.the Department of State 

Bulletin. The remaining 5 documents are likewise reprinted from United 

States sources (laws, proclamations, Congressional Hearings, treaties). 

There are statements by American officials on war prisoners, lend-lease, 

poison gas, crimes against civilian populations, political arrangements with 

Darlan, capture of prizes, trade with Spain, the raising of legations in Latin 

America to embassy rank, ete. The texts of the treaty with China ending 

extraterritoriality, the British-U.8.S.R. treaty of alliance, and several other 

‘international agreements are reproduced. A reprinting of the Final Act of 
the (Hot Springs) United Nations Conference on Food and Agriculture 
occupies one-third of the volume. The basis of selection employed in com- 
piling these documents for naval officers (Preface, iii) is not apparent to the 

reviewer. l 

Hersert W. Brieas 

Of the Board of Editors. 7 


Peace Through Law. By Hans Kelsen. .Chapel Hill: University of North 

Carolina Press, 1944. Pp. xii, 155. Annexes. Index. $2.00. 

In this little volume Professor Kelsen puts forward two theses: (1) that 
‘peace can and must be guaranteed by compulsory adjudication of interna- 
tional disputes, and (2) that peace can and must be guaranteed by individual 
Tesponsibility for violations of international law. Part II of the work seems 
secondary in importance to Part I. 

The argument of Part I may be summed up in the main as follows: (1) 
peace must be maintained by a combination of force and law; (2) at present 
no world state is possible but only a confederation of states; (3) establish- 
ment of obligatory submission of all international disputes to international 
adjudication is “absolutely” indispensable to the maintenance of peace and 
this end is actually attainable at the end of the present war; (4) the legal 
aspect of the international problem is to be contrasted with its economic and 
political aspects in the sense that it is much more important than they, 
that it can be dealt with separately, and that its solution would render the 
other aspects ‘of the problem unimportant; (5) international executive and 
legislative machinery and activity are distinctly secondary to international 
adjudication in both importance and evolutionary position; (6) the dis- 
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tinction between legal and political disputes is entirely subjective in char- 
acter and the idea that international law fails to cover all aspects of inter- 
national relations is false; (7) conciliation may usefully be employed in 
international disputes but only subject to the other principles here set forth; 
(8) obligatory adjudication can be reconciled with ‘sovereign equality” 
or state sovereignty; (9) experience under the League of Nations sustains 
these contentions. Annex I contains & draft Covenant taking account of 
these principles. 

This reviewer regrets to have to disagree fundamentally and strongly with 
his friend and former colleague Professor Kelsen on propositions (3), (4), 
(6), and (9) while agreeing warmly with propositions (1), (2), and (8) and 
mildly with (5) and (7). He feels entirely free to register his partial dissent 
inasmuch as it will—rightly—not in the least deter students of the prob- 
lem from reading this brilliant essay nor in the least detract from the world 
reputation of the master. 

This is no place in which to enter into protracted argument on all of the 

. different aspects of the problem. The reviewer will content himself with 
two observations. 

He would call attention to the ani eae and mellow E of 
the Preface and of sections (1) and (2) in contrast to the extreme statements 
and extravagant argumentation of sections (3)-(6). In the latter are to be 
found various assertions which seem somewhat open to debate, to put it 
mildly. [‘‘Wemay expect that Soviet Russia too will join . . . a court with 
compulsory jurisdiction” (p. 15); ‘‘all the difficulties . . . in international > 
economic relations originate almost exclusively in the possibility of war” 
(p. 16); “ Disarmament is (was) to form the first duty of the Members of the 
League” (p. 51).] A utopian scheme for election of the international court 
by judicial and academic bodies is put forward also. Such an attitude in it- 
self raises serious questions concerning the soundness of the case presented. 

~ Secondly it seems that proposition (6) constitutes in large measure the 
heart of the whole case and that this proposition is false. If there are dis- 
putes which are objectively non-legal in character because the relations or 
questions involved are not regulated by positive law then the basis is pretty 
well removed from point (3), which is decisive for the whole program. Now 
Professor Kelsen does indeed maintain vehemently, when arguing the point 
directly (p. 26), that quantitatively positive international law covers the 
whole field of international relations, even utilizing the old idea that what the 
law does not forbid it permits, which can mean no more, carefully analyzed, 
than that what the law does not forbid it does not forbid, rather than that it 
positively authorizes such and such a thing. In at least three other places, 
however, Professor Kelsen says things which indicate that subconsciously he 
retains the opposite (and, it is believed, sound) view. Thus: “A matter is 
‘solely’ within the domestic jurisdiction of a State only so long as it is not 
subject to a norm of . . . international law” (implying that it is possible for 
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an individual on to be not so subject) (p. 33); “Thereis... a . dif- 
ference between a judicial decision applying a . . . preëxisting ule of posi- 
tive law... and a... decision applying a. . . not-preéxisting rule, 


thus altering the existing law” (a very useful procedure, often, but fatal to 
the contention that existing law already covered the whole ground) (p. 47). 

It seems to the reviewer that it is much more practical politically, as well 
as sounder scientifically, and much more promising, to build international 
peace on gradual extension and perfection of procedures now well on their 
way to fruition than to try to achieve a millennial revolution based on highly 
debatable history and theory, even inspired by the greatest idealistic zeal. 
He would give to international law and adjudication just as large a place aè 
can properly and possibly be obtained for them in the maintenance of inter- 
national law and order but he would not admit that nothing can be done 


without their perfect development nor would he be too optimistic over the ` 


possibilities of such development. It also seems terribly obvious that the 
use of force for the prevention or termination of aggression can no more be 
made contingent on prior judicial decision than police action to prevent and 
suppress actual violence in the local community can be made so dependent, 
but must, as there, be left in the hands of executive and administrative off- 
cials, with adequate provision of regulations governing such action and of 
judicial recourse for correction of administrative measures in excess of 
authority and to inculcate caution on the part of the police before they act. 
With the main argument and most of the detailed points of Part II (indi- 
vidual responsibility under international law, punishment of offenses against 
that law, international criminal jurisdiction in general) this reviewer is in 
warm agreement, in spite of the misgivings of his conservative colleagues, 
although he would feel that jurisdiction in such matters should be conferred. 


on one or more special tribunals and not on the Permanent Court of Interna- | a 


tional Justice. ; a 
- P. BL... 
American University. SE 


Coercion of States: in Federal Unions. By Harrop Freeman and Theodore 

Paullin. Philadelphia: The Pacifist Research Bureau, 1943. Pp. 68. 

: 25¢. 

Coercion of States: in International Organizations. By Harrop Freeman: 

` Philadelphia: The Pacifist Research Bureau, 1944. Pp. 57. 254. 

These two pamphlets, part of a Series of ‘Studies in the Use of Force,” 
are published by the Pacifist Research Bureau, an agency representative of 
religious pacifists. While these studies are based on the religious convic- 
tion that human endeavor must be directed toward a world brotherhood 
based on codperation, not on force, they do not profess to present religious 
arguments at all, but “material that will stand up under the most critical 
scrutiny,” in “adherence to the standards of sound scholarship.” 


Pa 
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To sum up: these pieces of research by the Pacifist Bureau deserve the 
respect due to every sincere and} honest conviction; but this respect is rather 
due to the approach than to the execution for the execution is not well done. 

Josur L. Kunz 
Of the Board of Editors. 


The Time for Decision. By Sumner Welles. New York: Harper & Bros., 
1944. Pp. vii, 431. Appendix. Index. U.S. War Aims. By Walter 
Lippmann. Boston: Little Brown & Co., 1944. Pp. xii, 235. Ap- 

` pendices. 

The views of iasi two distinguished writers upon ithe character of the 
international organization to be established after the war and the part 
which the United States must play in relation to it must be of great interest 
to students of international law. Both writers are men with a long record 
of public service, the one in the field of governmental policy and the other 
in the field of journalism. Their views, therefore, reflect a practical as well 
as an ideological approach to the problem. In essentials the two writers 
are in accord. They both look to the creation of an international organiza- 
tion whose primary function must be the maintenance of law and. order in 
the international community and whose secondary function must be the 
promotion of international coöperation in the economic and social relations 
of states. They differ, however, in the methods by which their general 
purposes would be attained, and their differences have a direct relation to 
the nature and future development of international law. 

Should: peace be maintained in the international community by an or- 
ganization of a universal character, in which the individual members would 
be represented in their separate capacities as independent states, or by an 
association of regional groups within each of which the member states would 
adopt a common foreign policy, settle their local disputes among themselves 
and rely for their security and defense upon the peaceful adjustment of 
interests between the groups themselves? Could possible conflicts between, 
the regional groups be best avoided by adopting a code of international con- 
duct which would thereafter be enforced as the law of the community, or 
would it be better-to provide for a system of consultation in the presence of 
particular problems, leaving it-to public opinion of the time to decide the 
issue without being bound by specific rules? These alternatives are per- 
haps stated more sharply than the views of the two writers warrant, but they 
mark in a broad way the differences in their points of approach to the 
problem. 

Mr. Lippmann is of the opinion that the peace can best be maintained by 
a four-power alliance which should form ‘‘the nucleus around which order 
can be organized.” This would necessitate the establishment of regions 
formed of the nations having a common interest in defending the region 
against attack from without. Small states within the given region would be 
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‘obliged to give up the right to follow individual foreign policies, but in ex- .. 
change they would receive the protection of the regional group. Local 
disputes between members of the regional group would be settled among 
themselves. Problems of a general character would be dealt with in a world 
council but the deliberations would be conducted between regional com- 
munities, not by separate sovereign states. ‘The universal society would 
be the association of the great communities of mankind,” the Atlantic Com- 

munity, the Russian Orbit, the Chinese Community, and possibly at a later 
date, an East Indian and an Arabian Community. Differences between the 
regions themselves, if any should arise, would be settled by the procedure of 
consultation, and it would be left to the mutual interest of the parties to find 
a peaceful solution when the time came. - 

Mr. Welles presents a plan more in line with the existing traditions of 
international law, although at the same time stressing the advantages of the 
development of regional systems, of which the inter-American system offers 
the best example. These regional systems might be made responsible at 
first for maintaining peace and composing differences among their members; 
but the ultimate responsibility for law and order would fall upon the uni- 
versal organization. The universal organization itself would be established 
on the basis of direct relations between the individual states in their separate’ 
corporate character. An interesting feature of the provisional executive _ 
council is that in addition to the four members designated by the four major 
Allied powers, two members would be chosen by the group of European 
states, two by the group of American states, one by the group of Far Eastern 
states; one by the group of states of the Middle East and of Africa; and one 
by the British Dominions. This method of regional representation would, 
the author believes, prevent any trend towards regional antagoniam and 
any tendency to use the regional systems for the aggrandizement of an 
individual power. 

’ Having in mind the changing conditions of international life and the 
undesirability of attempting to pledge the great powers in advance to de- 
fend the status guo under unknown circumstances, Mr. Lippmann is averse 
to the formulation of rigid rules of international law, preferring to leave it to 
consultation between the regional groups to find the appropriate solution for 
a particular problem. Mr. Welles on the contrary insists upon the recog- 
nition on the part of the international organization of clear and specific ob- 
ligations, which should be known in advance and enforced upon proper oc- 
casion as the law of the community. 

Both volumes contain acute observations upon other aspects of the inter- 
national situation. Reference is made here merely to the attitude of the 
two writers towards the problem of primary interest to students of interna- 
tional law. Be : ‘ 

C. G. Fanwick 

Of the. Board of Editors. 
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The Battle Against Isolation. By Walter Johnson. Chicago: University. 
of Chicago Press, 1944. Pp. xii, 270. Index. $3.00. 


The ghost of the Senate fight against the participation of the United 

States in the League of Nations has not yet been laid. A small group of 
isolationist Senators still form a nucleus which with the aid of the Chicago 
Tribune and kindred organs may block the path of the organization stem- 
- ming from Dumbarton Oaks just as a similar group after the First World War 
sabotaged our entrance into the League of Nations. Professor Walter 
Johnson in this brief volume gives a graphic presentation of the fight of a 
group of embattled patriotic anti-Fascist Americans to combat the defeatist 
propaganda of the isolationist bloc. This fiercely fought war of ideologies 
extended from the outbreak of the Second World War in September 1939 
to the attack on Pearl Harbor in December 1941. 

The hero of this effective fight to give aid to the Allies was William Allen 
White, and the study revolves about the tempestuous role played by the 
Kansas editor. In making his survey Professor Johnson had access to Mr. 
White’s letters and to the files of the Committee to Defend America by Aiding 
the Allies. He also had much firsthand information furnished by the various 
leaders of the movement, such as Clark Eichelberger and John A. Morrison. 

The narrative shows the leading part played by the Committee to Defend 
America by Aiding the Allies, headed by William Allen White, in bringing 
about the exchange of fifty destroyers for the strategic naval bases in the 
Atlantic and Caribbean. In this instance the Committee brought public 
opinion to support the exchange so strongly that President Roosevelt was 
able to make the deal under an executive agreement instead of working 
through the Congress. Incidentally, the Committee also obtained the serv- 
ice of the ablest international lawyers to meet the charge that the arrange- 
ment would violate international law. 

The bases of White’s resignation from the Commits is analyzed objec- 
tively and in detail and the much. criticized letter of White to Roy Howard . 
is explained in a way not prejudicial to White’s pro-Ally position. - 

Approaching as we are a period when again the isolationist banner will 
undoubtedly be raised, this excellent study of a cross section of American 
public opinion and the reasons for its reactions is most timely. It may in-: > 
fluence more stay-at-homes to join the direct descendant of the White Com- 
mittee—the Citizens for Victory—and thus bring more political pressure to 
bear in favor of world coöperation. 


. GRAHAM STUART 
Stanford University. 


The Great Decision. By James T. Shotwell. New York: Macmillan, 1944. 
Pp. x, 268. Appendix. Index. $3.00. 
This book is a complete reflection of the author and might almost be called 
the autobiography of his thought about the maintenance of peace. Dr. 
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: A was ad active E in “The Inguiry” which prepared for 
\ Baty of Versailles. He was an expert at the Paris Conference and con- 
E {ted notably to setting up the International Labor Office. Later he 
2 edited a monumental history of World War I. He has been acting as an 
official consultant and adviser and as an unofficial leader of studies regarding 
_ the forthcoming peace. © ~ 
With such a background Dr. Shotwell would inevitably be as opposed 
to utopidnism as to do-nothingism. He is therefore deeply impressed with 
the necessity for realism. . Nevertheless he gives an optimistic interpreta- 
tion of the facts which contfasts sharply with the usual pessimism and cyni- 
cism -of self-professed realists. He exhibits both patience and temperance. 
The volume finds its keynote in.the assumption that the Industrial Revo- _ 
lution came.late to war but in coming produced total war. Total war makes 
obsolete the famous dictum of Clausewitz which pictured: war as an instru- 
ment of national policy. The author carries this assumption so far that it 
~ amounts to an assertion that a difference in degree has become a difference 
in kind. Some readers may feel that the uncontrollability of war in the past 
has ‘been under-emphasized in order to sharpen the point with regard to the 
necessity of ending war now if civilization is to be saved. 
Like most competent people who have an appreciation of the enormous 
_ ramifications of the problem of peace, Dr. Shotwell commits himself to a 
functional approach to individual issues in the belief that “the functional 
method of setting up the international organization keeps closer to realities” 
and permits the organs of peace to be “varied according to the tasks which 
they have to perform” (pp. 222-223). He does not, however, follow those 
functionalists who are devoted to process and virtually neglect purpose, . 
. realizing that “without a coordinating center the activities of the various 
parts would become confusing and contradictory” (p. 223). He puts his © 
faith, consequently, upon a central political clearing-house and a central 
economic commission. Without in any respect’ minimizing the need of 
having force available for the world police force, he nonetheless believes that 
reduction of armaments is “perhaps the most urgent single problem con- 
fronting the postwar world” (p. 137). 
The book is written with energy and not infr equently with eloquence. It 
makes its appeal to common sense and often points out the deficiencies of 
` logic, both as an explanation of the past and as a means of persuasion: with 
regard to the future. In recognizing emotion and the necessity for it the | 
author lays equal emphasis on the need for its control. 
Henry M. Wagt 


Brown University. 


Society and Nature: A Sociological Study. By Hans Kelsen.. Chicago: 
University of Chicago Press, 1944. Pp. viit391. Index. $4.00. 

- It is an outstanding feature of Kelsen’s profound and extensive work in 

legal theory and in the philosophy of law that it never fears unpopularity. 
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The first pamphlet, preliminary to the second, studies the problem of co- 
ercion against the non-soveréign states of federal unions. A case against 
such coercion is made out of the history, experience, and Constitution of 
the United States. Great emphasis is laid on the corresponding opinions of 
Mason, Madison, Randolph, and Hamilton and on the fact that the U. 8. 
Supreme Court cannot enforce its decisions against the states, although the 
dictum in Virginia v. West Virginia (1918) is duly noted. The same prob- 
lem is studied with regard to Switzerland, South Africa, Canada, and Aus- 
tralia. The problem in the Imperial and Weimar federal Constitutions of 
Germany is not treated fully; much should have been said at this point on 
the problem of ‘“‘Bundesexekution.”” Other federal unions, such as Brazil 
or the Republic of Austria are only briefly mentioned. The authors arrive 
at the conclusion that federal union grows as the result of meee 


forces and that coercion is a disruptive, not a cohesive, influence. 


It is on this basis that the second pamphlet studies the problem of coercion 
against sovereign States in international organizations. A brief survey of 
peace plans since 1300 is given, in reliance on Ter Meulen’s work. A full 
study is made of the League of Nations: the formative stage of the “League 
to enforce peace,” the League’s rejection in this country “because of its co- 
ercive elements,” Switzerland’s reservations, Canada’s stand against Art. X, 


the Covenant and its development, outside military alliances and the failure 


of the League from the very first moment, Poland’s aggression against the 
Soviets. Great stress is laid on the voluntary fulfillment of decisions of 
international tribunals, on the Holy Alliance as a purely military status quo 
coalition and its failure, on the wholly non-coercive, merely consultative 
Inter-American system and the British Commonwealth of Nations, the two 
most successful international organizations. 

The conclusions reached are that the analogy of local police power is un- 
sound, that it is a fallacy to believe that any world government merely 
needs to establish a strong enough international military force to insure 
the peoples of the world that war will never come again; that political unity, 
cannot be dictated; that since Pierre Dubois all proposals for the use of force 
are much more war plans than peace plans; that all these plans bear a strong 
family resemblance and are no more than military alliances directed against 
particular nations, created by victors after a war to uphold by force a status 
quo dictated by force, created for the hegemony of the victors; that force is 
here again a disruptive, not a cohesive force; that the refusal of important 
nations to join and the unwillingness of the members to apply “sanctions” 
lead to ultimate failure, whereas non-coercive international organizations 
have proved effective. 

The studies are presented as a contribution to the supreme goal of a 
righteous and durable peace and are induced by the fear that the decisive 
steps now being taken or considered are all in the wrong direction. 

It is not possible within the framework of a review to give a full critique 
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of these stades iret of all, it must be said that sanctions, applied, if neces- 


sary by physical force, are an integral element of the conception of law and’ ` 


any system which denies that, is bound to lead to philosophical anarchism. 
And as international law is law this principle applies there too. The earlier, 
* typically English-American idea that in international law “public. opinion” : 
is enough is theoretically and practically untenable. We cannot agree with 
“William Ladd that “public opinion is the executive,” that public opinion 
. which, as H. J. Macnamara wrote in London in 1839, is “the mysterious 
agency to which kings and warriors bow and-nations yield.” But it is 
‘equally true that law cannot be based upon or upheld by force alone.. Force 
‘may be necessary but, as Hitler’s experience shows, it has its definitive 
‘limits.’ This is.equally true of the “concentrated power of the Big Three.” 
All legal orders, national or international,.are sociologically. based, in the last 
analysis, on the consent of the governed. The.emphasis on the voluntary 
fulfillment of international adjudications neglects the fact that in the past 
- gubmission to international tribunals was purely optional; it is, on this ac- 
count, misleading to.say that voluntary fulfillment here was greater than in 
municipal law, where adjudication is compulsory. The non-coercive nature 
of the Inter-American system is a fact but Pan-America on. account of its 
very particular conditions, cannot serve as a model, either for Pan-Europe 
or for.a universal international organization. There is some truth in the 
.statement that much peace planning since Pierre Dubois has beon a sort of 
power-politics, veiled by high-sounding phrases, that the great majority of 
peace proposals are status quo proposals for the benefit of the victors and the 
satisfied, and that anyone who revolts against the vested interests of the 
‘status quo is called an “aggressor,” that the identification of peace with se- 
curity is bound to lead to frustration, as Professor Carr has forcefully brought 
out in‘his “Conditions of Peace.”~ 
But here the author could have used much stronger arguments, which at 
the same time would give us positive proposals, not merely a negative cri- 
etique. He could have underlined that force must be an instrument of law 
_ (gladius legis custos); that the first necessary step is to make the present 
primitive international law, where force (reprisals, war) is put at the disposal 
of the interested party, judge in its own cause, a more advanced one by the 
introduction of compulsory international adjudication, as the statement on 
the “International Law of the Future” does; he could have emphasized that 
while force in the service of law is necessary, we must guard against the pres- 
gnt.trend of overestimating force, that we must create a new legal order, 
not merely a new political order; that the fact of “aggression” must be de- 
termined by an international court, as George A. Finch has proposed; that 
“sanctions” in a legal'sense can only mean the application of force on the 
basis of a judgment against a state guilty.of an international delinquency, 
` and.not, as the word is now often used, merely as a means of political pres- 
sure-against a state which has not, perhaps, granted an oil concession. 
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On the contrary; its leading idea (the ‘dew of the normative e of 
law) and the fundamental applications of that idea (particularly to the theory 
of. public law) were both born in a struggle against most generally. accepted 
doctrines, and are still struggling against these doctrines. Undoubtedly - 
the future will acknowledge that Kelsen’s Pure Theory of Law was a mile- 
stone on the road towards a truly scientific treatment of legal and-—netes- 
sarily also—of political matters. 

Producing a work of such caliber would have been more than suet for 
one man’s life. However, we are faced with the extraordinary fact that the 
author of the Pure Theory of Law has conquered a new field of inquiry and 
has stamped upon it the same originality and fearlessness which marks his 
earlier work. That new intellectual conquest, as it appears in the present 
work, is not only psychologically remarkable but it testifies at the same time 
to the powerfulness of the idea of normativity restored by .Kelsen to its 

~ rightful place in legal theory. In fact, the central discovery of Society and 

Nature is that the human mind has a deeply seated tendency to interpret 
not only society but: also widely different: extrasocial objects normatively. 
_It is a specific normative principle—a principle of retribution—which, as 
Kelsen’s analysis shows, is applied even to nature and world. 

This fact—the elevation of normative principles to universal laws—is 
demonstrated by Kelsen in the first place for primitive societies.. With the 
enduring patience of a genuine discoverer Kelsen has brought together eth- 
nological material which proves with overwhelming force that among primi- 
tives a retributive interpretation of reality is extremely widespread. Never - 
before has the true extension of that interpretation among primitive peoples 
been presented systematically. Under his guiding idea of normativity 
Kelsen’s analysis of almost all aspects of primitive life—from birth to death, 
in its practical and its metaphysical aspects—really throws a new light on the 
development of the human mind and on the great strength of its binding 
principles. The result of this analysis of “primitive consciousness’’—which, 
in addition to the retributive interpretation, also gives enlightening atten, 
tion to other “‘social interpretations of nature” is expressed by Kelsen in the 
sagacious aphorism: ‘‘ Primitive man is not a ‘natural man’ because he ig a 
conie mann! ip tho viici east the a o a) \eahould bo noted 
that this thesis and its foundation substantially improve upon earlier for- 
mulations given by other theoreticians of the primitive mind (Durkheim, 
Tylor, Lévy-Bruhl, Frazer, Schmidt) in virtue of a logical superiority. 

Kelsen extends his analysis of the role played by retributive ideas to Greek 
religion and philosophy, and even to modern natural science. Greek mythol- 
ogy and poetry particularly thus become the subject of new and interesting 
understanding. The attempt to make the normative scheme also fruitful 
for the analysis of Greek philosophy reveals the use of normative analogies. 
in that philosophy and its specific significance for Greek religious meta- - 
physics, as for Plato’s doctrine of ideas. However, with respect to Greek 
philosophy Kelsen clearly overstates his point. Greek philosophy has such 
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+, prizon that it could not possibly be exhausted by any such 
elsen’s principle of retribution. . ; 
- [do modern science and philosophy (since Hume) resist a fruitful 
ett be Kelsen’s tools. And this cannot be otherwise; since these 
fields “Hisve“today liberated themselves from the mythological bondage of — 

confusing causal and normative interpretation. 

' ‘It then appears that Kelsen’s Society and Nature, in spite of its enlightening 
contributions, does not succeed in reaching its chief goal, namely the demon- 
` stration of the a-causal thinking of the primitives and of the normative 
remnants in modern science. Primitive thinking in interpreting the world 
as a normative order in fact presupposes the principles of causality.. It ap- 
parently conceives of punishments and rewards bestowed by nature as effects 
of certain human actions within a legal order. And it can furthermore not 
be denied that primitives also show, in their handicrafts, for example, at-.- 
` titudes which are even purely causally directed without any normative slant. 
A detailed analysis of modern physics, psychology, biology, and sociology, 
on the other hand, shows that they too rely on the principle of causality. 
There is therefore in fact no need to explain its elimination sociologically. . 


Primitive consciousness and modern science find themselves in their rela- -` 


_ tion to the principle of causality fundamentally in the same situation. They 
both use it but they are more or less remote from its abstract formulation 
and -from its epistemological systematization respectively. - 

Kelsen points in the introduction to Society and Nature to the tendency 
to establish “a monistic view of the world” (p. vii). Society and Nature 

. makes us thoroughly acquainted with the extension held by a normative 
form of that tendency. The exaggeration of Kelsen’s fruitful approach is like- 
wise due to that monistic tendency which appears in Society and Nature as a 
form of sociologism, neglecting exact epistemological analysis in favor of so- 
ciological combinations, and carrying certain inductive generalizations too far. 

Bociologism, however, is, in the light of Kelsen’s own description of primi- 
ative consciousness,. 8 sophisticated tribal metaphysics. One therefore only 
“applies Kelsen’s own findings to his actual formulations by clearly differen- 
tiating between the original ‘discoveries in Society and Nature and the so- 
ciologistical constructions connected with them. This distinction carried _ 
through, Kelsen’s fearless and penetrating eearch for truth about human 
nature becomes the more impressive. 

Junros Kear 
Colgate Rechester ‘Divinity School. a 


Racial State. The German Nationalities Policy in the Protectorate of Bo- 
hemia-Moravia. By Gerhard Jacoby. New York: Institute of Jewish 
Affairs, 1944. Pp. xii, 355. Documents. -Map. Index. $3.00. : 
Dr. Jacoby’s book is a systematic analysis from the legal viewpoint of the 

action taken by Germany with regard to Czecho-Slovakia and the so-called 
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Protectorate of Bohemia-Moravia from the twilight of Munich up to the 


present. As demonstrated by Dr. Jacoby’s scholarly analysis, Germany’s 
aim was to create in the very middle of Europe what the author aptly calls a 
“racial state’”’—a political organization based upon the enslavement of the 
majority of the native population by the German master race—a pattern 
which was intended to be followed in the treatment of the rest of the Con- 
tinent. 

The first part of the book (pp. 1-72) deals with the establishment of the 
Protectorate of Bohemia-Moravia. The author shows how Germany, by 
resorting to legalistic doubletalk and through the clever distortion of gener- 
ally accepted principles and devices of international law, attempted to create 
the impression that the extinction of Czecho-Slovakia had taken place 
with the consent of her legal representatives and through orderly legal proc- 
ess. The end of the republic was formally sanctioned by a so-called agree- 
ment signed in Berlin on March 15, 1939, whereby the President of Czecho- 
Slovakia entrusted the Fuehrer with the fate of the Czech people. But the 
President signed the instrument under duress and furthermore, as the author 
conclusively proves, he had no authority under the Czecho-Slovakian Con- 
stitution to give away the independence of his country. What actually 
took: place was the military occupation of Czecho-Slovakia by Germany 
without any legal justification. The so-called Protectorate which was 
thereafter established never had an international standing; it constituted 
territory under German power and governed by special domestic legislation 
aimed at the oppression and destruction of the Czech people. The author’s 
masterly analysis demonstrates that Czech officials in the Protectorate only 
performed ministerial duties while important governmental powers were 
vested in the German protector, who, significantly enough, always had as a 
deputy a high Gestapo official. 

The rest of the book deals with the legal measures introduced by Germany 
in the Protectorate in the furtherance of a policy of segregation (pp. 73-128), 
assimilation (pp. 129-202) and depopulation (pp. 203-264) of all non- 
German inhabitants. This atrocious German experiment, however, was not 
new, not efficient, not successful. That the Germans did not create any- 
thing new is demonstrated by the author’s able analysis of the striking 
similarities between the Protectorate of Bohemia-Moravia and the Japanese 
Protectorate of Korea. Conflicts of jurisdictions and overlapping of powers 
resulted in utter confusion. Coexistence of different legislations and curren- 
cies complicated the life of the Protectorate. Furthermore, the Germans 
did not succeed in eliminating tie silent but effective opposition of the Czech 
people. 

The book is a tragic tale of misery and horror which is made even more 
effective by the skillful restraint of the author, who never attempts to drama- 
tize his narrative. The volume also contains an extraordinary wealth of 
information, scarcely known to the American people, which the author was 


wee. 


148 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


“able to organize into an orderly and readable work. The complex problems 
raised by German occupation are clearly outlined in this book, which is pre- 


scribed reading for all those interested in the problems of postwar recon- 


struction. 
f ANGELO PINRO SERENI . 
New York City. . 


| The. Czechoslovak Cause. By Eduard Táborský. London: H. F. & G. 
Witherby Ltd., 1944. Pp. ix, 158. 12/6. 


This monograph study is intended mainly to demonstrate, from the view- 
point of international law, the illegality and invalidity of the Munich Agree- 
ment and of all the subsequent acts which affected the political independence 
and territorial integrity of Czechoslovakia, the “juridical continuity of the 
Czechoslovak Republic of 1938 and 1939 in the State which is represented 
by the Czechoslovak President, Dr. Benes, and his Government,” and, from 
` the viewpoint of the Czechoslovak constitution, the-position of Dr. Benes as 
President of the ‘Republic i in spite of his resignation from office in October 
1938. The scope and constitutionality of Czechoslovak legislative and judi- 
cial activities abroad and the establishment of Czechoslovak military courts 
in Great Britain, the Middle East, and in the Soviet Union are discussed in 
some detail. In the concluding part of the book, certain political, economic, 
and legal plans and preparations for the future are outlined. 

While the line of argument is steadily maintained throughout, the legal 
analysis of the different “anomalies” which characterized the period from 
. September 1938 to July 1941 is not always fully convincing. The chief 

- anomaly apparently consisted in the fact that although probably since Sep- 
tember 1938 and certainly since March 15, 1939, Czechoslovakia de facto 
had ceased to exist, she nevertheless legally continued to be what she was 
before, i.e. an independent and sovereign State, but without an “organ which 
would have been capable of executing further the rights deriving from its 
continued existence.” This obviously anomalous condition continued dur- 
ing the period of the Czechoslovak National Committee, which represented 
the Czechoslovak people or peoples but not the Czechoslovak State, until the 
recognition of the Provisional Czechoslovak Government in July 1940. 
From that time onward, and particularly since the recognition of the ‘‘Gov- 
ernment of the Czechoslovak Republic” in July, 1941, the Czechoslovak 
State is again endowed with a supreme organ capable of exercising its sov- 
ereign rights. 

A considerable effort is expended by the author on distinguishing de facto 
from de jure recognition. He apparently assumes that de facto or provisional 
recognition is identical with the recognition of a Government as provisional 
and that. de jure or permanent recognition is identical with the recognition 
of a government as “definite.” Arguing from this the author contends that 

“the mere recognition as a provisional government must be considered as 
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legally revocable,” in other words that the recognition of the Provisional 
Czechoslovak Government was revocable, whereas the recognition accorded 
to the Government of the Czechoslovak Republic in July 1941 is “‘in principle 
permanent and irrevocable.” In view of this effort it is somewhat surprising 
to read the admission that, at least from the viewpoint of the British Govern- - 
ment, the recognition granted in July, 1941, may be revoked if the present 
Czechoslovak Government does not, after the war, ‘‘at once submit to the 
regulations of a democratic Czechoslovak constitution.” Thus it would 
seem to follow that the British recognition at any rate was not full and ir- 
revocable, or de jure, but merely conditional and revocable, or de facto, and 
that, for this reason, the present Government was not “definite” but pro- 
visional. The author, perhaps unwittingly, conveys the impression that he 
was rather more concerned in vindicating the position of Dr. Benes as 
President of the Czechoslovak Republic and Head of the State and in draw- 
ing upon. the British recognition in order to remove ‘‘any doubts which might 
have until then existed in connection with this question,’’ than in developing 
a consistent theory in regard to the present position of the Czechoslovak 
Government. However, the book contains much information on many 
points useful to students of international law interested in the position of 
Governments in Exile. 
Leo Gross 

Fletcher School of Law and Diplomacy, Tufts College. 


A Gutde to Naval Strategy. By Bernard Brodie. Princeton: Princeton 
University Press, 1944 (rev'd ed.). Bibliography. Index. Pp. xii, 
314. Illustrations. Index. $2.75. 

It is a generally accepted fact that much of modern international law 
concerning the conduct of war has resulted from military necessities. Just 
how these necessities operate is often a closed book to the international law- 
yer. For example, there has been a long intellectual controversy about the 
arming of merchant ships but the effect of any of the legal measures ad- 
vocated upon the military security of the Powers, including the United 
States, has rarely been brought into the argument. Similarly, plans for the 
reduction of armaments and for sanctions against aggressors have seldom 
been made to fit the realities of war. 

Anyone who wishes to acquaint himself with the realities of war at sea 
could hardly do better than read Bernard Brodie’s Guide to Naval Strategy, 
the most adequate and satisfactory book on the subject existing today. 
In point of fact, it is the first systematic treatise on naval strategy in the 
English language since the publication of Corbett’s Some Principles of Mari- 
time Strategy in 1911. Originally published in 1942 as A Layman’s Guide to 
Naval Strategy, the present (third) edition is, however, substantially a new 
book, which interweaves with its discussion of general strategy apt examples 
from the present war up to and including our landings in Normandy and 
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Saipan. - Brodie, the author also of the excellent Sea Power in the Machine 
Age (Princeton, 1943, 2d ed.), has set himself the task of stating the mission 
of a navy under modern conditions. While emphasizing the revolutionary 
changes brought about by air power, Brodie lucidly demonstrates why 
capital ships (including carriers) remain the essential repository of sea 
power. Air, surface, and sub-surface arms combine to carry out the basic 
and traditional function of sea power, which is “to control transportation 
over the seas during war-time.” This thesis was vigorously expressed by 
the author as far back as 1942, when it took some courage as well as fore- 
sight todo so. The course of the war justified Brodie’s early analysis and 
provided it with additional convincing proof. 

Contrary to the expectations of some highly articulate prophets, the last 

. two years have seen naval fighting of an intensity unprecedented in history. 
The author points out, for instance, that at the end of the Guadalcanal 
campaign “the tonnage of sunken warships lying off the island was considera- 
bly greater than that lost on both sides at Jutland ”—and Jutland was hith- 
erto the greatest naval engagement in history. Moreover, the navy has 
assumed now greater importance than ever before, because modern war is a 
trans-oceanic affair. Only.a few years ago even naval writers, such as the 
French Admiral Castex, held that land power was asserting itself more and 

_ more over ses power. Yet in the present war sea power has influenced the 
course of events more than ever before. 

Against the great land power of Germany, Britain and America were able 
to invade France as a result of their control of the Atlantic end of the Chan- 
nel, and largely just as a result of the fire power of their warships. 

The chief value of Brodie’s book lies in its modernised orthodoxy. Most 
followers of Mahan have reiterated the venerable principles without being 
able to apply them to modern conditions. Brodie’s is the first good book 
which has been written on naval war as it is fought in the period of three- 
dimensional war. However, it. should not be overlooked that Brodie’s 

book is oriented almost exclusively toward Anglo-American naval problems 
and is written exclusively from the point of view of a superior sea power. 
The problems of economic naval blockade have, moreover, not been dis- 
cussed. 

The book contains a very valuable deséription of the tools of sea power, 
and it is remarkable that the author succeeded in turning a rather dry matter 
into interesting reading. The account of the submarine war in the Atlantic is 
the most illuminating which the reviewer has so far read. Equally interest- 
ing are Brodie’s analysis of the failure of German naval strategy, his descrip- 
tion of the astonishing naval campaign in the Mediterranean and his review 
of the Pacific war. The latter war is most difficult to understand because 
few people are familiar with Pacific geography and because problems con- 
nected with Japan are puzzling to the Western mind. ‘In Brodie’s interpre- 
tation our Pacific strategy becomes intelligible. Needless to add that the 
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author, now a naval officer, but in civilian life a political scientist, has not — 
neglected the political and human aspects of the war at sea. 
Steran T. Possony 


Washington. . = 


f 


A Challenge to Peacemakers; Conflicting National Aspirations in Central and 
Eastern Europe. Edited by Joseph S. Roucek. Philadelphia: Ameri- 
can Academy of Political and Social Pelee, 1944 (Annals, Vol. 232). 
Pp. ix, 240. Index. $2.00. 


It is questionable whether a symposium of this type is of much value. It 
certainly does not further our knowledge to read again a Ruritanian writer’s 
presentation of the sacred and imprescriptible claims of his linguistic group 
and the assertion of a Laputanian politician that his own people in its deal- 
ing with “minorities” was always guided “by the well-tried principles of 
loyalty, tolerance, objectivity, and good will.” It is an incontestable fact 
that the politicians of the “minorities” did not share this view and called 
intolerable oppression what the “majorities” called justice. 

Professor Roucek in. his Foreword expresses indignation over the way in 
which foreign observers speak about “the failure of the late King Alexander 
to unify his country by coercion, or the petty irritations which the Czechs 
produced while they were heaping benefits on Slovakia and Carpathian 
Ruthenia.” The trouble is that the Croats and the Slovenes did not believe 
that King Alexander had a fair title to consider as “his” country what they 
called their countries. We may for the sake of argument admit that the 
Czechs were really heaping benefits upon Slovakia and Carpathian Ruthenia. 
But the Slovaks and Ukrainians do not long for Czech benefits: They want 
to be left alone. Whether one sympathizes with this attitude or not is 
largely immaterial. And it can hardly be denied that they oppose to Czech 
supremacy the same argument which the Czechs oppose to the insolent claims 
of the Nazis. They do not believe that their countries belong to the Le- 
bensraum of the Czechs. They do not want to be “minorities” in a multi- 
national state; they prefer to be majorities in their own country, even if it 
_ is only a small country. Such antagonisms are the source of continuous 
unrest; twice already they have resulted in World Wars. 

Five articles advocate respectively the claims of the Finns, the Latvians, 
the Estonians, the Lithuanians, and the Poles to national independence and 
self-determination. The author of a sixth article, Mr. Heinz Eulau, asserts 
that “a realistic interpretation must state conditions, not preferences. 
Whether one likes it or not, the fact is that the Soviet Union considers the 
frontiers as they existed at the outbreak of war on June 22, 1941, as the in- 
contestable territorial limits of the country.” And further: ‘‘ Whatever one 
may think of the legality or democratic validity of the plebiscites held in the 
disputed areas after they had been brought under Soviet control by force of 
arms in 1939 and 1940, their incorporation in the Soviet Union must be con- 
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‘sidered a fait accompli.” But, says Mr. Eulau, the Soviet policy is “the 
very opposite of old-fashioned capitalist imperialism.” In what way does 
Mr. Eulau’s point of view differ from German “Realpolitik”? 

Several contributions deal with the various schemes suggested for the es- 
tablishment of durable peace in Eastern and Central Europe. But they 
discuss the problems involved in the traditional way. They do not inquire 
why all past attempts to realize such schemes resulted in complete failure. 

The truth is that the politicians of each of the linguistic groups concerned 
fanatically support territorial claims which their immediate neighbors are 
prepared to contest to their last drop of blood. None of the linguistic groups 
concerned is ready. to renounce the slightest of its pretensions for the sake of 
peace. As long as this mentality subsists, there can be no neon either of 
peace or of democracy in this part of Europe. 

Lupwia von Mises 
New York City. 
_NOTEs . 


Fourth Report of the Commission to Study the Organisation of Peace. Gen- 
eral Statement and Parts I-III. New York City: published by the 
Commission, 1943-44. Pp. 27, 36, 40, 24. The solid achievements of the 
Commission organized in 1939 under the able chairmanship of James T. 
Shotwell have been outstanding in thoroughness of investigation and in the 
soundness of their conclusions. Each successive report has served to clarify 
the main problems, of international relations. The present report deals 
separately with the following topics: I. Security and World Organization; 
II. The Economic Organization of Welfare; and III. International Safe- 
guard of Human Rights. They are accompanied by a General Statement 
of the Fundamentals of the International Organization which summarizes 
in i convincing manner the main factors in international . security and 
welfare. 

Every one of these reports merits the most careful study and serious 
consideration. No other group has performed as comprehensive and in- 
formative a service. Part III, dealing with the International Safeguard 
of Human Rights, deserves special consideration because of its original 
character. It stresses the fact that the law of nations can no longer be 
concerned exclusively with the rights of sovereign states but must also deal 
with the rights of peoples and individuals. It advocates most persuasively 
the calling of a United Nations Conference on Human Rights and the 
ultimate formation of a permanent Commission to ensure the observance 
of an ‘‘international bill of rights.” 

' Pam MARSHALL BROWN 


Of the Board of Editors. 


La Internacional Católica: las Normas de Derecho Internacional Publico en 
` el Derecho Constitucional. By Pablo A. Ramella. San Juan, Argentina: 
Yanzon, 1938. Pp. 227. Appendix. Index. Dos pesos. In seeking to 
reconcile nationalism and the sovereignty of the modern nation-state with 
international peace and justice the author advocates the establishment$of 
an international organization endowed with force to prevent and halt 
aggression (pp. 27, 156). However, such an organization must administer . 
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justice, and as a philosophical jurist he seeks justice in ‘superior law, in- 
sisting that “The State in making law must conform to principles superior to 
and outside of itself” (p. 45) and that “. . . the international community 
must recognize a superior order to which it should submit . . .” (p. 74). 
As the Church is “the depository of revealed Truth” (p. 75), it should 
enunciate basic juridical principles of international morality. ` But can the 
Church successfully oppose international communism (pp. 63, 214)? 
“There is only one doctrine that has a character of universality superior to 
communism, and which has over it the preéminence of being immutable. 
; The Catholic doctrine” (p. 215). Ramella’s bias dominates his - 
scholarship, however. Thus he defines communism as a political, not an 
economic, system and emphasizes atheism as its most important anas 
(pp. 40, 56). He refuses to recognize the Soviet Constitution of 1936 (the 
book was published in July, 1938); and refers only to the 1918 document; 
he charges the Soviets with war-mongering (p. 60) and with developing the 
largest army in the world for the purpose of aggression and universal con- 
quest (p. 165). Ramella occasionally uses such unreliable sources as Istrati, 
Rusia al desnudo to deprecate Russia’s material progress (p. 58). 

. In addition Ramella concludes that in the Spanish Civil War the people 
were fighting for “life and liberty” against communism (p. 185); it was a 
war between “civilization and communism” (p. 77). He approves the 
assistance which Germany, Italy, and Portugal gave to Franco (pp. 185- 
186). He accepts St. Augustine’s thesis that a defensive war is “morally ` 
and juridically”’ justified (pp. 45, 92) but asserts that the methods of war- 
fare of the Ethiopians against the Italians were ‘‘absolutely unnecessary ” 
and revealed the “savagery” of the Ethiopian people (pp. 118-119). No- 
where does the author condemn the Fascists as aggressors nor does he rec- 
i Germany as a possible menace to world peace. Indeed, the Treaty 
of Versailles made Germany a slave to a ‘‘ usurious world capitalism.” There 
are a few factual errors. - In 1938 the Constitution of Honduras. was that of 
1936, not 1924 (pp. 34-35); the Russian ideology is based very much more on 
the philosophy of Marx than on that of Hobbes (p. 58); and the author mis- 
interprets (pp. 207-208) the juridical issues involved in President Roosevelt’s 
arms embargo. son Bolivia and Paraguay through failure to take into 
nett United States v. Curtiss-Wright Export Corporation (299 U. S. 304) 
1936. ' i PAi . 

Despite these weaknesses the book has considerable value. The author 
shows a@ particularly keen understanding of St. Thomas Acquinas, St. 
Augustine, Francisco P. Suárez, and Francisco de Victoria, and much of his 
argument is based upon careful research and sound thinking. It is hard to 
attack his exposition of the need for international order, or his method of 
achieving it through international organization based upon force. His 
chapters on sanctions, disarmament, sovereignty, and international guaran- - 
tee of individual rights are extremely well-written and thought-provoking. 

Wurm §. Stoxns 
Northwestern University. 


The Gateway to Citizenship. By Carl B. Hyatt. Washington: United 
States Department of Justice, 1943. Pp. vii, 153. Documents. Index. 
This little volume is not a treatise on citizenship or naturalization, but a- 
handbook for the use of the officer who conducts the ceremony at which the 
alien finally becomes a naturalized American citizen. The usefulness of the 
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book is made clear by the historical sketch of our naturalization procedures 
with which it opens. For many years the naturalization of aliens in this 
country was effected by varied and hit-or-miss procedures, and was too often 
attended by scandal and corruption. These abuses were substantially cor- 
rected by the Act of 1906, which established a measure of uniformity in nat- 
uralization procedure, put a stop to the grosser abuses, and created the 
Bureau of Immigration and Naturalization to aid the courts in the 

tration of the law. There has been steady improvement ever since in the 
entire management of naturalization. The percentage of aliens naturalized 
in federal courts has risen to 65, in contrast to the earlier preponderance of 
naturalizations in the state courts. Federal judges are aided by Natural- 
ization Bureau examiners in determining the qualifications of applicants for 
citizenship. In 99 per cent of the cases coming before federal judges the 
recommendations of these examiners are followed. The result is that the- 
final hearing at which citizenship is actually conferred upon the new citizen 
has become little more than a ceremony. The purpose of this book is to 
make it easy for the presiding judge to make this ceremony genuinely im- 
pressive, rather than casual and perfunctory. A ‘substantial section of the 
volume is devoted to “the court ceremony,” each part of which is fully ex- 
plained and described under the following headings: time and place; pre- 
liminary procedures; opening of court; the flag, music, invocation; presen- 
tation of candidates; the oath of allegiance; address to new citizens; certificate 
T citizenship and mementos of the occasion; ; pledge of allegiance; closing of 
the court. 

The remaining and larger part of the book contains source jaioa which 
may be drawn on by the presiding judge. Here will be found appropriate 
statements by Presidents and Chief Justices of the United States upon the 
value of citizenship; suggestions for addresses to new citizens; examples of. 
prayers, pledges, oaths of allegiance, creeds and codes; quotations on the 
meaning of the flag, on Americanism, and on freedom; and a number of 
carefully worked out sample pro 

The book has been sent, toanthier with a letter from Chief Justice Stone, 
to all United States Circuit and District Judges. There can be little doubt 
that it will be a godsend to the busy judge who must from time to time con- 
duct naturalization ceremonies. It should contribute substantially to the 
dignity and impressiveness of the occasion when new citizens are made. 

: ROBERT E. CUSHMAN 
Cornell University. 


United Nations Relief and Rehabilitation Administration, Report of the 
Director General to the Second Session of the Council, Sept. 1944, and Supple- 
mentary Report. Washington: UNRRA, 1944. Pp. 139, 20. Appendixes. 
These reports describe the activities of the UNRRA from November 11, 
1943, when the Director General took office, through September 15, 1944. 
Separate chapters in both the original report and in the supplement deal with 
finances, supplies, relief and rehabilitation services, administrative organi- 
zation, and committees. It is apparent from the data submitted that the 
UNRRA is completing the organizing period of its career and will soon be 
ready for large-scale operations. The total staff of the Administration now 
exceeds 1500, of whom nearly 600 are in relief missions now operating in the 
Balkans and in MERRA camps. With the nationals of twenty-four states . 
on its roster, this staff is in truth an international civil service. Nothing 
stands out more clearly in the report, however, than the dependence of the 
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Administration upon the coöperation of member governments. Gis 
tributions by those governments to the administrative budget have gen- 
erally been made with promptness, but some of the governments appear to 
have been dilatory in providing operating funds. The report solicits the 
` coöperation of member governments in the recruitment of personnel, in the 
provision of information as to supplies, and in the extension of privileges and 
immunities to the personnel of the Administration. An itemized list of the 
allocations of supplies by the several supplying countries, provided in Ap- 
pendix B of the Supplementary Report, brings out strikingly the immensity 
of the relief problem. By way of illustration, Brazil on May 6, 1944, supplied 
ninety million yards of woven cotton materials. The itemized list shows, 
too, an emphasis upon the type of supplies which will “help people to help 
themselves.” Throughout the report the reader is impressed with the 
efficient and systematic manner in which the problem of relief is being 
treated. Certainly there is a great improvement over the methods used 
after the First World War. 
Norman HILL 


University of Nebraska. 


Tea Under International Regulation. By V. D. Wickizer. Stanford 
University: Food Research Institute, 1944. Pp. vi, 198. ee 
Index. $2.50. This study is ‘‘a product of researches exploring the general 
idea that postwar commodity pronen can be effectively dealt with by 
international bodies set up under international commodity agreements.” 
It takes up first the characteristics of tea and the tea industry, production, 
trade, and consumption. The history of tea regulation is then reviewed. 
The final chapters are devoted to an appraisal of the International Tea 
Agreement and a consideration of regulation potentialities and prospects. 

The author shows that during a period of six and a half years, which was 
terminated by the outbreak of the present war, control over tea was quite 
successfully exercised by an international body set up under an international 
commodity agreement. Among agricultural products at least tea is un- 
usually well adapted to international control. The demand for tea is 
relatively inelastic; the productive acreage cannot be quickly expanded or 
contracted; yields can be adjusted by picking fewer or more tea leaves;. 
production of the strong black teas preferred by the western world is con- 
centrated in the hands of a relatively small number of producers in the 
British and Dutch Empires; tea buying is also highly concentrated, with 
London as the center. Such a combination of circumstances made it com- 
_ paratively easy to secure agreement among the main tea producing interests, 
restrict exports, increase prices, and improve profits of producers. 

Stress is laid not only on the adaptability of the product to control but also 
on the “wisdom and maturity” of the policies followed by the tea control 
authorities as factors in the success achieved under the Agreement. It is 
pointed out, however, that not all of the commodity problems were solved. 
While the tea industry enjoyed a return of prosperity little progress was made 
either in expanding consumption or in reducing basic production capacity by 
eliminating the weak and less efficient producers. But surplus capacity was 
not the heavy burden for tea producers that it was for producers of some 
other agricultural products in the interwar period. As for the future, the 
author feels that surplus tea producing capacity is not likely to be a problem 
at the close of the war, and that prevention of the development of such a 
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aoe efficient. production will be the great task of the 


l ‘SE this informative work is enhanced by its clear and simple 
. ‘It should make interesting reading for all who give some 
Pie a “ns: ‘possibilities of economic planning i in the post-war period. ~ 


Lois Bacon 
i Alezandria, Virginia. 


Life and Labour’ in Shanghai: A Decade of Labour ind Social Administration 

in the International Settlement. By Eleanor M. Hinder. New York: In- 

stitute of Pacific Relations, 1944. Pp. ix, 148. Index. $1.50. Although 
the political set-up in the area and during the period described was full ‘of 
all sorts of complications and irritating international cross-currents, the 
author presents a beautifully dispassionate treatment of the subject. It is 
many fold more valuable because of the part she herself played in inves- 

_tigation and handling of the social problems concerned with the varied. 

= masses of Chinese labor involved. The period described, 1932 to 1948, was . 
one of real pioneering effort, but vexatiously complicated by the Japanese ` 
invasion and later by the Pacific war. 

Miss Hinder presents a record which will be of invaluable aid to those who 
will have to struggle with the labor problem which is bound to assume 
gigantic proportions with the industrialization which will come to China like 
a col tidal wave after peace again reigns among her 450 millions. There 
is one thing we may all bank upon as sure to characterize post-war China, 
which is the country’s industrialization. Miss Hinder’s studies if properly 
applied to the conditions which must attend China in industrialization can 
save many headaches and form the basis of organization for the handling of 
social problems connected with China’s emergence into the machine age. 

‘We may anticipate considerable investments of American capital in in- 
dustrial enterprises in post-war China. Those who have the handling of the 
problems of setting up and operating modern industrial plants in China will 
do well to study carefully the experiences in social welfare work in the com- 
plicated Shanghai area as described so ably and'so sanely by Miss Hinder. 
Any reader must be especially impressed by her very sympathetic attitude 
toward the Chinese and by her fairness in giving them full credit for their 

io laudable aspirations and the good work done by them. ` 


Berkeley, California. 


Relief and Rehabilitation; Implications of the UNRRA Program for Jewish 
Needs. By Zorach Warhaftig. New York: Institute of Jewish Affairs, 1944. 
Pp. 223. Index. $1.00. When the Nazis chose the Jews as their first 
victim, it was not understood generally that this was a test attack on civi- . 
lization in general. But in a similar way the settlement given at the end of . 
the war to Jewish problems will be a test of the new international order to 
come. Jewish problems are international problems par excellence and can- 
not be solved by actions of single states; there must be international E 

` ulation since the European Jews have been dispersed all over the worl 
The problem of statelessness has become largely a Jewish problem and among 
the minority questions the problem of the Jews may be the most significant 
of all because the Jewish minority is the “ideal type” (in a sociological sense) 
of a minority. 

The first of the new international organizations which is faced with Jewish 
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problems is UNRRA. A Study of UNRRA’s work iom the Jewish view- 

int deserves, therefore, the close attention not only of those who are 
interested specifically in ‘Jewish questions but also in international ques- 
tions as such. 

Warhaftig’s chapters deal with Jewish participation in ‘the setup of 
UNRRA, the relief policies of UNRRA, the range of UNRRA relief and aid 
for displaced persons. He scrutinizes the rules laid down by UNRRA, points 
to deficiencies and problems left open, and makes specific ‘suggestions for 
their modification. All his suggestions are moderate and could easily be 
fitted into the pattern of the existing rules. Even where he calls for pri- 
orities for Jews it is only on the basis of a priority of needs which hardly 
could be denied. Actually some of his suggestions have been accepted in the 
Second (Montreal) Conference of UNRRA which was held shortly after the 
book was published 

Other problems,. however, still remain open. The most important of 
them, may be the supervision of the administration of UNRRA relief by local 
government authorities and guarantees to safeguard its equitable distribu- 
tion without discrimination. Here the specific problem is linked up with the 
crucial problem of sovereignty in the coming world order. It would be a 
highly significant precedent if local governments were compelled to recognize 
that there are limits to their power and that they are compelled to respect 
the aA laid down by an international agency in the treatment of their own 
nation 

A careful bibliography which contains articles from periodicals not easily 
accessible generally is included. 


Brooklyn College. 


Inter-American Affairs, 1943. Edited by Arthur P. Whitaker. New 
York: Columbia, 1944. Pp.x,277. Appendixes. Maps. Index. $3.00. 
The regular appearance of this indispensable survey of eventa in the Inter- 
American ord constitutes an event of real importance to students of inter- 
national affairs. For the series that Professor Whitaker initiated and has 
continued to edit not only records the developments of the year in politics 
and diplomacy, labor and social welfare, industry, commerce and finance, 
transportation and communications, and cultural relations of the twenty-two 
American nations in the Western Hemisphere. These volumes also provide 
solid testimony to this country’s enduring concern with the affairs of its 
neighbors. 

During the year under survey Latin America did not loom large on our 
horizon. The United States did not furnish a vigorous leadership in Inter- 
American affairs as was the casein 1941 and 1942. Nationalistic movements 
flourished throughout Latin America and our attention was chiefly devoted 
to the war in Europe and in the Pacific. The growing interest in a world 
organization to assure peace also helped to shift attehtion away from all re- 
gional movements and this was particularly true of Pan-Americanism. In- 
deed, its supporters were forced to consider how the inter-American system 
could be adjusted to the projected world organization and what part the 
smaller American states would have in building the new world order. 

All of the chapters are factual—some of them to a soporific degree, al- 
though it must be admitted that the contributors are handling large masses 
of detail, The editor, however, gives plenty of sweep in his chapter on 
“Politics and Diplomacy” and in the concluding “Summary and Prospect,” 
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which are well written, informed, and discerning statements on a varie 
difficult topics. The account of our efforts in the cultural relations seyo 
Dr. Nichols also provides critical comment as well as facts. Can it be that 
the other contributors did not feel free to indulge in evaluation because they 
are for the most part connected with official agencies in Washington? Per- 
haps not, but at any rate there is such a concentration of personnel and in- 
formation in Washington that the editor will always have to draw heavily 
upon official sources. 

In conclusion a few suggestions for improvement may be hazarded. It 
might be well to attempt to enlist competent Latin Americans to prepare 
chapters or special articles. Thus far only Canadians and Americans have 
contributed. More thought could be devoted to the integration of the 
economic chapters as there appears to be some unnecessary duplication. 
The twenty-two page ‘Inter-American Chronology ” is a miscellany of ex- 
- tremely variegated material and might well be suppressed in favor of a - 
chronology of Inter-American Conferences and Congresses—political, 
economic, juridical, cultural—which is badly needed and hard to find. The 
bibliography could be improved by more careful selection and annotation 
of the items included. It is unfortunate that there was no reference to the 
Inter-Departmental Committee on Coéperation with the American Re- 
publics, probably the most important single governmental agency for long- 
range activities with Latin American Governments. These observations are 
intended as helpful hints to the editor and in no substantial way deny the 
value of this annual scrutiny of Inter-American Affairs. 

l Lewis HANKE 
Hispanic Foundation, Library of Congress. 


Philadelphia Lawyer. By George Wharton Pepper. Philadelphia: Lip- 
pincott, 1944. Pp. 407. Appendix. Index. $3.75. There are few men 
who have had such a distinguished career as the author of this interesting 
and stimulating book; A leader of the bar, a United States Senator, a 
university professor, a distinguished scholar, churchman and citizen, Senator 
George Wharton Pepper has some share in so many important activities 
of life that his autobiography is a valuable contribution to the history of the 
times. He writes interestingly of his experiences, of the many distinguished 
men and women he has known, and dadene and enriching his narrative 
is an expression of bis philosophy, social, political, and religious—the phi- 
losophy of one who has lived a long and active life and who writes from the 
fullness of his knowledge as the shadows lengthen. 

The readers of this JOURNAL will perhaps be most interested in the account 
of ‘his fight against approval of the Covenant of the League of Nations. 
Senator Pepper was much opposed to the League and was one of its most 
formidible antagonists. He organized ‘The League for the Preservation of 
American Independence,” the object of which was to prevent the ratification 
of the Covenant. He names as his collaborators Senators Brandegee, Borah, 
Frelinghuysen, Johnson, Moses, New, and McCormick. He made many 

speeches in all parts of the country in opposition to the Covenant and wrote 
a series of pamphlets designed “to make the controversy comprehensible to 
the man on the street.” 

In concluding his discussion of this subject, he says that, when the Treaty 
was finally defeated, “I had a sense of relief comparable to that which 
followed the Armistice. I cherished the vain hope that the next European 
War would not involve the United States.” Senator Pepper’s opposition to 
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the League, which was | undoubtedly very effective, was based primarily 
upon the fact that it contemplated the use of force to prévent international 
disorder. He realizes that the hope that the next European war would not 
involve the United States was “vain,” but does not indicate whether his 
views as to the necessity for the use of ‘force by a world organization to keep 
the peace have undergone any change. 

Senator Pepper also reviews his activities in opposing the -proposition 
made in 1923 that the United States should “adhere to the World Court.” 
The objection which he advanced was that the World Court by its consti- 
tution was required to give advisory opinions on any dispute between the: 
League members when requested so to do by the League. This he felt made 
the ae an organ of “the League of Nations which he had so strongly 
opposed. 


-Tuomas RanBurRNn WHITH 
Philadelphia. i 
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UNITED NATIONS 


REPORT OF THE INFORMAL INTER-ALLIED COMMITTEE ON THE FUTURE OF THE 
PERMANENT COURT OF INTERNATIONAL JUSTICE* 


February 10, 1944 
CHAPTER I 
INTRODUCTION 

1. In the early part of the year 1943, a proposal was made by the Govern~ 
ment of the United Kingdom for taking advantage of the presence in London 
of a number of experts in the service of certain of the Allies to consider the 
question of the Permanent Court of International Justice. It was felt that 
this wás a matter to which early consideration could be given without in- 
convenience, since the only assumption which required to be made was that 
an International Court in some form would be needed in future, whereas the 
time was not then ripe for going into other questions which would arise in 
connexion with the post-war situation. It was accordingly suggested that 
such Governments as had available an expert with an adequate knowledge of 
the subject should each nominate one such representative to constitute an 
informal expert committee to consider this question. It was to be under- 
stood that the object of this Committee would be to produce a report which 
might be of assistance to all the United Nations, but would not be binding on 
the Governments represented on the Committee. The experts were to act 
purely in their personal capacity and not in the name of their Governments. 
This proposal was accepted by the Governments of Belgium, Canada, 
Czechoslovakia, Greece, Luxemburg, The Netherlands, New Zealand, Nor- 
way and Poland, and by the French National Committee (now French 
Committee of National Liberation), who appointed the experts whose names 
appear on the first page of the present Report. The Government of Yugo- 
slavia, while not appointing an expert to the Committee, expressed a desire 
to be kept informed as to its work and has been in regular receipt of the 
Committee’s minutes. 

2. The first meeting of the Committee was held on the 20th May, 1943, 
when Mr. G. G. Fitzmaurice was appointed Secretary. The Committee has 
held nineteen meetings in all, and now has the honour to present its Report. 

3. As stated in paragraph 1, the only assumption which it is necessary to 
make for the purposes of our Report is that an International Court in some 
form will be required in future. Such a Court-might be either (a) the exist- 
ing Permanent Court of International Justice, continued in existence with 
. such modifications in its present Statute as may be necessary, or (b) a new 
Court established by means of a new Statute, which, however, would 

* From an informal preliminary printing; later ieod a as British Parliamentary Papers, 
Miscellaneous No. 2 (1944), Cmd. 6531. 
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probably contain a number of provisions taken from or based upon the | 
present one. Which of these two alternatives should be adopted is a ques- 
tion of high policy with which it is not our province to deal; we hope that the 
material and recommendations of this Report may be found useful whichever 
course be adopted. Accordingly, references to the future Court in this re- 
port should be regarded as applicable whether that Court be the Permanent 
Court of International Justice or a newly-created body. 

4. We have not thought it necessary to burden this Report with a general 
description of the organisation and working of the, Permanent Court of 
International Justice, and in general we have not referred to provisions in the 
-Statute of the Court as to which we consider that no amendment is called for. 

It is, we think, generally agreed that the Statute has on the whole worked 
well, and it is desirable to make full use of an existing structure which-has 
proved well adapted for its purpose. It should be assumed, accordingly, that 
as regards the provisions of the Statute which are not mentioned in this 
Report, we consider that they should be retained in the constitution of the 
future Court. We would point out, however, that the Special Chambers set 
up under Articles 26-29 of the Statute to deal with Labour and Transit cases, 
and to provide a summary form of procedure, have scarcely, if at all, been 
utilised. We have not, therefore, gone into the question of these Chambers 
and we make no recommendations on the subject. 
-. 5. We have, so far as possible; avoided matters of detail and have confined 
ourselves to the broad issues of- law and policy affecting the future of the 
Court. We have made definite and unanimous recommendations, where we 
considered such to be called for, in regard to all the subjects we have dealt 
with, with the exception of the question of regional chambers which forms 
the subject of Chapter XI. In this chapter we have broken entirely new 
ground, and in view of this and of the fact that the question is not directly 
material to.the main topic before us, namely, what action is necessary. or 
desirable to secure the existence and functioning of a standing International ~ 
Court in future, we have not thought it appropriate to put forward definite 
recommendations on the subject of regional chambers. We have preferred 
to confine ourselves to drawing attention to the matter and to setting out for 
consideration two tentative methods by which-it might be dealt SS if a 
decision in that sense were eventually taken. 

6. As part of the general question of the future Court we have senders 

` the subjects of its name and the location of its seat, both of which have a 
certain political and psychological importance. As regards the former, 
there has been a tendency in certain quarters to employ unofficial expressions, 
such as “World Court,” instead of the Court’s correct title of “ Permanent 
Court of International Justice.” We doubt, however, whether, as the formal 
and official style of a permanent International Court, the present title can 
be improved upon. It also lends itself to the convenient abbreviation of 
“Permanent Court,” and we accordingly recommend its retention. 
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7.-As to the location of the Court, we think that every consideration of 
convenience, association and sentiment is in favour of retaining The Hague 
as the central and principal seat of the Court, without prejudice to the 
possibility of its sitting elsewhere on occasion, or even aoquitng subsidiary 
seats if the course of events made this desirable. 


Caarre II 
NEED FOR A NEW INTERNATIONAL AGREEMENT 


8. As pointed out in paragraph 3 above, we assume that the existing 
Permanent Court of International Justice will either (a) continue in existence 
‘after the war, with such modificatidns in its present Statute as may be neces- 
sary, or (b) be replaced by a new Court established by means of a new 
Statute. Under hypothesis (b) a new international agreement between the 
States concerned would obviously be necessary. But it appears to us that 
under hypothesis (a) a new international agreement would equally be 
required before. the Permanent Court of International Justice could resume 
its functions, and that the necessary action to produce such an agree- 
ment should not be unduly delayed. The reasons why this is so are as 
follows. 

9. Under Article 8 of the Statute, the Judges of the Court are appari 
by means of a simultaneous election by the Assembly and Council of the 
League of Nations, and the Judges so elected hold office for nine years. © The 
last.“‘general election” took place in 1930, and a new Court should accord- 


ingly have been elected by the Assembly and Council in 1939. The meetings . 


of the Assembly and Council fixed for September in that year were, however, 
postponed owing to the outbreak of the war, and though the Assembly met 
in December to consider the appeal by the Finnish Government, it decided 
not to proceed during its session with the renewal of the membership of the 
Court, but to regard the election as postponed to another session. Since 
then, the Court has only been kept in being in virtue of the provision in 
Article 13 of the Statute that the members of the Court “‘shall continue to 
discharge their duties until their places have been filled.” During this 
` period one of the Judges of the Court has died and two have resigned, and 
owing to this fact and to the presence of some of the Judges in countries 
under German occupation, it is unlikely that the Court could muster a 
quorum at present if it were called upon to sit. . It is, moreover, probable 
that some of the Judges, owing to age or other reasons, would not be willing 


to continue their membership of the Court after the war. In’ any case, it © 


would be impossible to regard the existing Court as ‘still continuing i, 


existence under Article 13 for more than a limited period. 
10. It is clear therefore that, if the Court is to continue in existence after 
the war, a general election must be held as soon as practicable. But, as ex- 


_ plained above, under the existing Statute such an election can only be con- 
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ducted by the Assembly and Council of the League of Nations. It does 
not appear likely that when peace is restored the Assembly and Council 
will be available for this purpose and even if they were we are of opinion 
that, for the reasons given in Chapter V, this system of election should not 
be continued and should be replaced by something else. This would involve 
& modification of the Statute which would require a new international agree- 
ment between the States concerned. This would be even more necessary if 
other recommendations in this Report which involve modifications of the 
Statute are adopted. 

11. It results from the above that whether the existing Court is continued 
or & new one substituted for it, one of the matters to be considered by the 
States concerned after the termination of the present hostilities will be the 
conclusion of a new international agreement on the subject. 


Crapter IIT 


CONNEXION BETWEEN THE COURT AND A GENERAL 
` INTERNATIONAL ORGANISATION 


12. For the purposes of this Report we assume that after the war some 
General International Organisation will be set up, as contemplated, for 
instance, in paragraph 4 of the Moscow Declaration of the 30th October, 
1943. Itis not necessary for us to speculate what the nature of that organi- 
sation will be, but whatever it is, the question whether the Court should be 
connected with it, and, if so, in what way, is one of the most important points 
which will require decision in connexion with the future of the Court. — 

13. The Permanent Court of International Justice is at present closely 
connected with the League of Nations. It was established in consequence 
of Article 14 of the Covenant, which required the Council to submit to the 
members of the League plans for its establishment. The same article 
provides that the Court might give advisory opinions “upon any dispute 
or question referred to it by the Council or by the Assembly,” and it resulted 
from this that advisory opinions could not be given except upon such a 

. reference. Under its Statute the members of the Court are elected by the 
Assembly and Council of the League. The expenses of the Court are met 
by the League; its budget is part of the League of Nations budget and is 
examined and passed by the financial authorities of the League as such. 
This is a connexion of a nature which may be described as organic, and the 
first question is whether such a connexion with the future international 
organisation is desirable. 

14. In our opinion this question oild be answered in the negative. 
It cannot, we think, be doubted that the Court has to some extent suffered 
in the past from its organic connexion with the League, which, whether 
logically or not, resulted in its prestige being dependent to some extent 
upon the varying fortunes of the League. Moreover, this organie connexion 
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was doubtless responsible, at any rate in part, for the unwillingness of some 
States to become parties to the Statute, and for the fact that others severed 
their connexion with the Court when they withdrew from the League. 

15. It seems, moreover, possible that any General International Organisa- 
tion would, in its early stages, be of a tentative character and may undergo 
changes as the result of experience. It is, however, clearly desirable that the 
Court should be on a permanent basis and should not be liable to be affected 
by changes which the Organisation might undergo. 

16. Another consideration which leads to the same conclusion is that such 
an organic connexion between the Court and a General International 
Organisation will not work satisfactorily unless the membership of the two 
institutions is entirely, or at any rate practically, identical. This was not 
so in the case of the Permanent Court and the League, since not all the par- 
ties to the Statute were members of the League and not all the members of 
the League were parties to the Statute, and this caused considerable incon- 
venience in practice. It will probably be considered desirable that the 
Court should be universal in character, in that it should be open to all 
civilised States to become parties to the Statute and thereby entitled to take 
part in the activities connected with the Court, but it does not seem likely 
that this will be the case with the future International Organisation, at any 
rate, in its early years. 

17. We accordingly recommend that the organic connexion which has 
existed between the Permanent Court of International Justice and the 
League should not be continued. This does not mean, however, that there 
should be no connexion between the Court and the General International 
Organisation at all. In our view, the Court should be regarded as part of 
the machinery at the disposal of the Organisation, and this would appear to 
be consistent with such proposals as have been made in connexion with the 
Organisation, which, so far as our knowledge goes, all seem to contemplate 
the existence of an International Court as part of its machinery. Once the 
Court has been established, it would be open to the International Organisa- 
tion to make such use of it as it thought fit; it could, for instance, provide in 
its own constitution the conditions in which its members would be bound to 
submit disputes of a justiciable character to the Court, and it might similarly 
prescribe any measures which it thought appropriate for ensuring that the 
decisions of the Court were effectively complied with. We deal with 
this point further when considering the question of the jurisdiction of the 
Court in Chapter VI. 

18. It is, of course, essential that the judicial independence of the Judges 
of the Court should in no way be prejudiced by any connexion between it 
and a General International Organisation. But it does not appear that the 
independence of the Judges of the Permanent Court of International Justice 
(as distinct from the prestige of the Court as a whole) was ever regarded as 
affected by its organic connexion with the League, and we see no reason to. 
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suppose that the much looser connexion with the International Orianisanon 
which we advocate would have any such effect. 

19. H the Court is not organically connected with the General items. 
tional Organisation, it should not be dependent upon it for finance, and some 
separate arrangement would be necessary. We deal with this point in 
Chapter X. 

20. It may be that, in the course of time, experience may show the 
desirability of a somewhat closer connexion between the Court and the 
General International Organisation; this would depend upon the way in 
which events developed and the form ultimately assumed by the Organisa- — 
tion. The fact that at the outset the connexion had been of the looser type 
which we advocate would not prevent the subsequent establishment of such 
closer connexion as the nations might think appropriate at a later time. 

CHAPTER IV 
CONSTITUTION OF THE COURT 

Section 1.—-Qualifications and Nationality of Judges 

.' 21; Under Article 2 of its Statute, the Permanent Court of International 
` Justice is to be composed of “a body of independent Judges, elected regard- 
less of their nationality from amongst persons of high moral character who 
` possess the qualifications required in their respective countries for appoint- 
ment to the highest judicial offices, or are jurisconsults of recognised com- 
petence in international law.’ This appears to us to be in principle an 
adequate description of the qualifications required i in Judges, and we do not 
suggest any alteration init. f 

22. We have given considerable thought to the question of what, within 
the framework of the above provision, the composition of the Court ought to 
be. We all agree that a combination of persons possessing judicial experi- 
ence and persons possessing “recognised competence in international law” 
(these two qualifications are not mutually exclusive) should be aimed at, 
while some of us attach considerable importance to the possession of experi- 
ence in international affairs.. The question of what the proportion should be 
between what may be called the judicial and the professorial elements in the 
Court is not one as to which it is possible to lay down anything like a fixed 
rule, but we feel that the former has so far been under-represented in the 
Permanent Court of International Justice, and that an increase in the num- 
ber of Judges who have had judicial experience in their own countries would 
be desirable in future, even if this involved some diminution in the profes- 
sorial element. This question, however, and the cognate question of thè 
extent to which the possession of official, political or diplomatic experience 
should be regarded as a qualification for membership of the Court, is in our 
opinion not one which can be dealt with by any provision of the Statute; it 
must be left tø the judgment of those responsible for the nomination and 
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election of the J udges, and all: ‘that we can idoi is to indicate the considerations 
which, in our opinion, should: be borne in mind. 

23. Under Article 2 of the Statute the Judges are to be “elected regardless 
of their nationality.” In principle this is certainly the ideal to be aimed 
at, the object being to choose a Court composed of the most suitable and 
competent persons whom ‘the world can produce, from whatever countries 
they may come. But Article’9 provides that-the electors are to bear in mind 
that “not only should al: the. persons ape as members of the Court 


and this inevitably iodi the idea > nationality to some extent. We 
do not feel, however, that the reference to “the principal legal systems of the 
world” is altogether satisfactory. If what it- means is that there should be 
representation of the various- legal systems based, e.g.,.on Roman law, the 
Code Napoléon and the Anglo-Saxon Common Law respectively, this result 
is likely to be achieved in any event without any special provision being 
necessary. But one of the “principal legal systems of the world” is certainly 
the law of Islam, and no representative of that law has ever been elected to 
the Permanent Court. We feel that the emphasis should rather be on the _ 
differencés of outlook and methods of a to be found amongst exponents 
of different legal systems: °~* ` 

24. We are of opinion therefore that no express provision should be 
made for the representation of- the different legal systems of the world as 
such upon the Court. On the other hand, we consider that there is great 
value in the representation on the Court of different types of mind and 
methods of legal thought, which may indirectly. have the consequence that 
certain countries would in practice habitually be represented. If the 
principle of electing the best available candidates is acted on, it will almost 
inevitably result that different schools of thought would in practice find 
representation, so that no special steps to secure that end would be necessary. 

25. This naturally leads to the question whether particular countries 
should, as such, have a prescriptive right to representation on the Court. 
Prior to the establishment of the Permanent Court of International Justice, 
this was one of the major difficulties in the way of the constitution of a 
standing International Court. It was then got over by the ingenious device 
of a simultaneous election by the Assembly and Council of the League, 
it being held that the necessity of each Judge being elected by the Council as 
well as by the Assembly would secure the permanent representation of such 
countries as could fairly expect it. 

26. It is in our opinion, no longer either necessary or desirable to adopt 
this or any other method of ‘ensuring the #ermanent representation of 
particular countries—or of particular groups of countries, to which similar 
considerations apply. It is essentially inconsistent with the principle of 
electing the best candidates available irrespective of nationality, to which we 
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attach the greatest importance. Moreover, it would render more difficult a 
reduction in the present numberof Judges to which, for the reasons given in 
Section 2 of this Chapter, we also attach great importance. Nor does it ap- 
pear necessary from the point of view of the limited number of countries who 
might fairly expect to be always represented on the Court. It seems prob- 
able that those countries would in fact always be so represented, either be- 
cause of the operation of the considerations mentioned in paragraph 24 above, 
or because the qualifications of the candidates nominated by them are 
likely to be so outstanding that they would be sure of election on their merits 
alone. This appears to us to be a natural result and much preferable to 
giving any countries or groups of countries a peang right to permanent 
representation. 

27. If, however, this course is adopted, it will be more than ever necessary 
that the elections should be conducted on the basis of choosing the best men 
available. If this principle were substantially departed from it would, in . 
our opinion, be almost inevitable that the idea that certain countries or 
groups of countries should have a right as such to permanent representation 
would revive, and we should expect it to be accompanied or followed by a 
movement to increase the number of Judges. Either of these developments 
would, in our view, be most undesirable. 

28. The “independence” of the Judges, prescribed in Article 1 of the 
Statute, is safeguarded by the provisions of Articles 16 and 17, under which 
they may not exercise any political or administrative function, engage in any 
other occupation of a professional character, act as agent, counsel or advo- 
cate in any case, or participate in the decision of any case in which they have 
previously taken an active part; of Article 18, under which a Judge cannot 
be dismissed except by the unanimous consent of the other members of the 
Court; and of Article 19, under which they enjoy diplomatic privileges and 
immunities when engaged on the business of the Court. Under Article 23 
the Judges are bound to hold themselves permanently at the disposal of the 
Court unless they are on regular leave or prevented from attending by illness 
or other serious reason. These provisions have worked satisfactorily in 
practice, and we consider that they should be maintained without alteration. 


Section 8.—Number of Judges 


29. Under the original Statute of the Paanendt Court of International 
Justice the number of Judges was 11, with 4 Deputy Judges, who were called 
upon to sit when necessary to make up the number of 11. In 1930 the 
Deputy Judges were abolished and the number of Judges was raised to 15. 
This is the present number of the Judges of the Court, the number necessary 
to constitute a quorum being 9. 

80. In our opinion this figure of 15 (which may on occasion be raised to 17 
owing to the presence of ad hoc judges) is too high and is not conducive to the 
satisfactory working of the Court. It is much higher than the number of 
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Judges who normally sit in the Superior Courts of most, at any rate, of the 
countries of the world. Leaving out of account exceptional cases, such as 
Courts of Cassation, there is, so far as our information goes, no case where 
the number of Judges normally exceeds 9; in general the numbers appear to 
vary from 8 to 5. If the Court is too large the efficiency of its deliberations 
is likely to be prejudiced, and the participation of an excessive number of 
Judges in those deliberations is liable to result in a deterioration in the qual- 
ity of the judgments produced. We accordingly regard a substantial reduc- 
tion in the present number of Judges as essential. 

31. In our opinion the appropriate number of Judgesis 9. There is indeed 
a case to be made for a lower figure, but we consider that 9 is the smallest 
number likely to win general acceptance, bearing in mind the desirability of 
providing sufficient scope for the representation on the Court of different 
types of mind and methods of legal thought. The figure of 9 would, of 
course, be exclusive of ad hoc Judges, if these are retained in conformity with 
the system recommended in Section 4 of this Chapter. 

32. On the basis of a Court of 9 Judges, we recommend that the number 
necessary to constitute a quorum should be fixed at 7, since we do not 
consider that a lower figure would be generally acceptable. In normal 
circumstances 9 Judges should suffice to provide a quorum of 7, but it is 
necessary to provide for the possibility of illness, long leave and casual 
vacancies, and in Section 4 of this Chapter we make certain proposals which 
should ensure that it would be always possible to secure the attendance of 
a Court of 9, so that a quorum of 7 would present no difficulty, and should 
indeed only be required to meet the case of illness occurring in the course 
of a session, 


Section 3.—Period of Appointment 


33. Under Article 13 of the Statute, the members of the Permanent Court 
of International Justice are elected for a period of nine years and may be re- 
elected. Vacancies resulting from death or resignation are filled as they oc- 
cur, the newly-elected member holding his appointment for the remainder of 
his predecessor’s term. It results from this that a “general election” is held 
every nine years, when all the members of the existing Court go out of office 
and a new Court is elected, though some members of the previous Court are 
probably re-elected. 

34. From some points of view there is a case to be made for electing the 
Judges of the Court for life, subject to an age limit. It is argued that this 
would give stability to the Court and security of tenure to the Judges, and 
would generally promote the cohesion and independence of the Court and a 
true international outlook. We feel, however, that these arguments are out- 
weighed by the considerations that appointment for life might result in the 
presence on the Court of an excessive number of Judges of advanced age, and 
would seriously diminish the extent to which the Court could at intervals be 
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revived by the introduction of new blood. Judges who are eminently. satis- 
factory can always be re-elected, and it is undesirable to give-a life tenure to 
any who may not be. We are of opinion, therefore, that the present system 
of election for nine years should be continued. 

35. We are of opinion, however, that it is undesirable to continue the pres- 
ent system under which the entire Court goes. out of office simultaneously 
every nine years, The result of this is a complete break in the continuity 
and traditions of the Court, unless a considerable number of the Judges suc- . 
ceed in securing re-election. We feel, therefore, that there is everything to 
be said for replacing the present system by one-which would ensure both the 
continuity of the Court and a supply of new blood at fixed intervals. We 

‘recommend accordingly that while the system of election for nine years 
should be retained and Judges elected to fill casual vacancies should hold of- 
fice for the remainder of their predecessors’ term, one-third of the Judges 
should go out of office every three years, when an election would be held to 
fill these vacancies, retiring Judges being eligible for re-election. In order to 
get such a system working, some special arrangements would be required 
during the first years after its adoption. The simplest arrangement would 

‘be that at the first election the principle that Judges were elected for nine 
years should apply, but that exceptionally three of the Judges, who, unless 
any Judges desired to take the opportunity of retiring, should be selected by 
lot, should retire after three years, when an election to fill three places would 
be held, the retiring Judges being eligible for re-election. Similarly, after 

` „six years, three of the remaining six Judges selected in the same way would 
retire and be eligible for re-election. After nine years the remaining three of 
the original nine Judges would retire, and thereafter the system of the retire- 
ment of one-third of the Judges every three years would work automatically. 
The result. would be that if all the Judges who retired after three and six 
years were re-elected, they would in fact serve for 12 and 15 years respec- 
tively, but assuming that they were suitable S re-election we do not consider 
this a serious objection. 

36. Under the Statute there is no age fixed at which the Judges should re- 
tire. We have considered the question whether such an age limit should be 
introduced, but have come to the conclusion that it is not necessary and is 

‘open to serious objections. It can no more be assumed that every Judge 
who has reached the age-limit is incapable, by reason of age, of performing 
his functions efficiently than that every Judge who has not reached it is 
capable of doing so, and it might well turn out to be the case that Judges who 
were retired under an age-limit were among the most efficient members of the 
Court. In fact the most serious objection to an age-limit is that it is liable 
to affect the wrong men. Some of these objections could perhaps be met by 
allowing the age-limit to be extended in particular cases, but we feel there are 

- insuperable objections to such a system. The only body in whom such a 

power could be vested would be the other members of the Court, and we feel 
that in that event either extension would become automatic, in which case 
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_ the age-limit would -in practice disappear, or the duty of deciding whether 
‘one of their colleagues should have his term of office extended or not would 
place the members of the Court in an extremely difficult, if not impossible, 
position. We feel that a system of election for 9 years, with one-third of the 
Court retiring every three years, should in practice attain much the same 
result as a fixed age-limit without being open to its objections. 
37. If, however, an age-limit were adopted, we are strongly of opinion 
that it should not be fixed too low. We consider that the age of 72 should 
be the minimum, and a number of us would prefer 75. 


Section 4.—National and Supplementary Judges 


_ 88. Under Article 31 of the Statute of the Permanent Court of Interna- 

tional Justice, Judges of the nationality of each of the contesting parties re- 
tain their right to sit in the case. Any party may, if there is no Judge of 
his nationality on the Bench, choose a person to sit as Judge. Persons so 
chosen are known as “‘national’’.or ad hoc Judges. 
39. Ideally, this system may be open to objection as detracting from the 
idea of the permanence and “non-national” character of the Court, but in 
practice we consider that it is essential to retain it. Countries will not in fact 
feel full confidence in the decision of the Court in a case in which they are- 
concerned if the Court includes no Judge of their own nationality, particu- 
larly if it includes a Judge of the nationality of the other party. More- 
over, while national Judges are not, or should not be, representatives on the 
Court of.the case of their own country, they fulfill a useful function in sup- 
plying local knowledge and a national point of view. 

40. Being accordingly of opinion that the system of national Judges should 
be retained, we have been led to consider whether it would not be possible 
to strengthen the position of the Court by giving a more definite status and 
function to national Judges, and we are of opinion that there would be great 
advantages in so doing. _ It is, we consider, very desirable that all the parties 
to the Statute should feel that they have a direct interest in the Court, other 
than that which results simply from participation in its election. But if the 
number of Judges is reduced to 9, as we recommended in Section 2 above, 
only a small proportion of parties to the Statute can (except under a regional 
system such as one of those which we discuss in Chapter XI) be represented - 
-~ at any time by Judges of their own nationality. That this has been so even 
when the Permanent Court of International Justice consisted of 11 and sub- 
sequently of 15 Judges is shown by the following table: 


Countries represented on the Court throughout 


Judges Judges 
USAsse 4 Japan... .. cece eens 
Uy Becca. e eee 2 Netherlands........ 2 
Franee............. 2 Spain... ecaa 2 
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Countries represented during part of the. Court's existence 
ee Judges 


Belgium 1981-89............. : Germany 1981-85. ........... 1 
Brazil 1922-80 ............... 3 Poland 1931-89.............. 1 
China 1031-39 ......2........ 2 : Roumania 1931-39........... 1 
Colombia 1981-39............ 1 Salvador 1931-89............. 1 
Denmark 1922-30............ 1 Sweden 1936-87............. 1 
Finland 1938-89............. 1 Switzerland 1922-80.......... 1 
Countries never represented 
Albanis Estonia f Nicaragua 
Argentinas ; Ethiopia Norway 
Australia. Greece : Panama 
Austria, Haiti Paraguay 
Bolivia f Hungary ' Peru 
Bulgaria ' India pae Portugal 
Canada Iran : i South Africa 
Chile eA Jugoslavia ‘ Siam 
Czechoslovakia Latvia Turkey . 
Dominican Republic Lithuania `- Uruguay 
Eire : i Luxemburg Venezuela 
Egypt New Zealand : an 


Nors.—Supplementary judges have not been taken into account. The list in the third 
group contains a few countries who have never ratified the Statute but have taken part in 
the nomination or election of Judges. ` 


It will be seen that only 19 countries have ever been represented by a 
Judge on the Court and 33 have never been so represented, and among the 
latter appear such countries as Norway, Greece, Czechoslovakia, Austria, 
Portugal, Jugoslavia, Turkey and all the members of the British Common- 
wealth of Nations other than the United Kingdom. 

41. If the number of Judges is reduced, as. we propose, from 15 to 9, the 
likelihood of parties to cases before the Court having to appoint ad hoc 
judges will be pro tanto increased, and it will moreover be desirable, as ex- 
plained in paragraph 32 above, to make provision for a reserve of judges 
who could be called upon if necessary to ensure that 9 Judges were-available 
for every case. We suggest accordingly that at each election of the Court 
each party to the Statute (subject to the exceptions mentioned in para- 
graph 43 below) should nominate one candidate, who should, of course, 
comply with the requirements of Article 2 of the Statute (see paragraph 21 
above). Candidates so nominated should, by the fact of nomination, be- 
come members (though not Judges) of the Court. As such, they would, fora 
period of 9 years, automatically be the national judges of their respective 
countries, and would also be available to sit as supplementary judges to 
make up the number of 9 when required. They would also be available to 
form regional Chambers or panels (see Chapter XI), if such a system were 
adopted. When sitting in ariy of their capacities, they would not require any 
special appointment, but would sit in virtue of their membership of the 
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Court. In order to give so far as possible to each member of the Court a 
reasonable chance of sitting as a Judge, we suggest that the Court should 
prepare panels of the members available to sit as supplementary judges; 
that the members of each panel, which might be appointed for a period of 
three years, should be liable to sit when called upon; and that any member 
of the panel who during that period had sat as a national judge should not 
be called upon to sit as a supplementary judge. ` 

42, The national judges would not (except under a regional scheme—see 
Chapter XI) be required to hold themselves permanently at the disposal of _ 
the Court, as provided in the case of Judges by Article 23 of the Statute, but 
they would be bound to sit as supplementary Judges if called upon. They 
should not be bound by the prohibition in Article 16 not to exercise any 
political or administrative function or to engage in other professional occu- 
pations, but they should be precluded, in conformity with Article 17, from 
acting as agent, counsel or advocate in any case before the Court, and from 
participating in the decision of any case in which they had previously taken 
an active part. They should, in accordance with Article 19 of the Statute, 
enjoy diplomatic privileges and immunities when engaged on the business of 
the Court; this would mean that they would enjoy these privileges when 
called upon to sit as national or supplementary judges, but not otherwise. 

43. It will no doubt be considered desirable, particularly if the number 
of Judges is reduced as we propose, to retain the existing provision (Article 
10, second paragraph, of the Statute) under which not more than one na- 
tional of the same party to the Statute can be a Judge of the Court at any 
time, When therefore an election is held, it would not be open to those 
countries who already had a Judge on the Court (who was not retiring) 
to nominate a candidate. In the case of any country not so represented, its 
national judge would automatically be its candidate, unless the period of 9 
years for which he had originally been nominated had expired. 

44. This scheme appears to us to possess the following advantages: 

(a) The present position of an ad hoc judge is unsatisfactory; he has no 
regular or permanent status as a Judge of the Court, but is there 
for the particular case only on the ad hoc nomination of his own 
country. Under the system which we suggest, national judges 
would not be specially appointed for a particular case; they would 
have a permanent status as members of the Court, and their whole 
standing from a, judicial point of view would be greatly improved. 

(b) The fact that each party to the Statute was represented by someone 
having the status of a member of the Court would of itself give 
all countries a greater stake in the Court and help to promote 
interest in it. i 

(c) There would always be available a reserve body of judges for such 
supplementary purposes as might be required. Under the sug- 
gested system there would never be any difficulty in making good 
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any vacancies on ne regular Court due to illness, absence on. 
leave or- other cause. . 

@ In the same way a great deal of elasticity would be mkd to the 
. constitution of the Court from the point of view of the future. 
If at any time it appéared desirable'to adopt some kind of regional 
system in regard to the functioning of the Court (see Chapter XI), 
the necessary number of judges would be.available. 


; =, : CHAPTER V 
METHOD OF NOMINATION AND ELECTION 


Section 1.—-Nomination 


45. The existing system of nominating candidates for the Permanent 
Court of International Justice, as provided for in Article 4 of the Statute, 
is that of nomination by the national groups in the Permanent Court of : 
` Arbitration. It was designed to diminish the intrusion of political considera- 
tions into the nomination of candidates, and also to spread-the responsibility 
for the choice of a candidate amongst a great number of persons. It seems 
to be the general view, however, that it has not worked out as intended, and 
in our opinion it is an unsatisfactory method which should not be sontinwed: s 
The responsibility for the choice of candidates must, we think, rest upon ` 
Governments, and we therefore consider that the only satisfactory method. 
is direct nomination by Governments themselves. 

46. If the proposals we have made in Chapter IV, Section 4, aré adopted, 
so that all candidates nominated by Governments, if not elected Judges, be- 
come members of the Court as national judges, it will follow that each Gov- 
ernment can only nominate one candidate, and it seems safe to assume in 
these circumstances that Governments: would only nominate their own na- 
tionals. This would dispose of.the question, which has given rise to some 
discussion in the past, whether it should be open to a Government to nomi- 
nate a person who is not its national as an ad hoc judge. We had already 
come to the conclusion that such a nomination was undesirable. . 

47. It-seems desirable to continue the system established by Article 6 of 
the Statute of the Court in regard to nominations, by which Governments 
.would be recommended to consult the appropriate judicial, legal and aca- 
demic authorities in their several countries before making nominations. 
In this connexion we considered a number of suggestions for making this ob- 
ligation more definite, but we ended by rejecting anything going beyond the 
_ general recommendation provided for by Article 6 of the Statute, for the fol- 
lowing reasons. While it is certainly most desirable that a Government 
which proposes to nominate a candidate for a judgeship of the Permanent 
Court should not act solely on its own initiative and should obtain the views 
of competent authority and opinion in its own country, it is important to 
exclude any possibility that the validity of a nomination, once made, should 
subsequently be open to challenge on the ground that the necessary consulta- 
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tions had not been effected. To ensure this, it would be necessary to lay 
down in precise detail what consultations a Government must carry out, so 
that each Government might be in a position to know its obligations and to 
demonstrate that they had been complied with. We feel, however, that this 
would lead to insuperable difficulties, since the conditions in different coun- 
tries vary considerably and it is not possible to lay down precise universal 
rules as to what bodies are to be consulted, what method is to be adopted, or 
what weight is to be given to the view of different legal authorities. We 
consider accordingly that the present provision should be retained as a rec- 
ommendation to Governments. 


Section 2.—Election 


48. As stated in paragraph 9 above, elections are, under the present Stat- 
ute, conducted by means of a simultaneous election by the Assembly and 
Council of the League of Nations. It cannot be assumed that these bodies 
will be available for the purpose in future, and we have explained in Chapter 
IV, paragraphs 25 and 26, our reasons for thinking that the system of a 
double election is no longer necessary for the purpose for which it was orig- 
inally adopted. If the new General International Organisation contains a 
body corresponding to the Assembly of the League, it would be possible for 
the elections to the Court to be conducted by it, but this would constitute 
an organic.connexion between the two bodies of the precise nature which, for 
the reasons given in Chapter II, we deprecate, at any rate in the early years 
of the new Organisation. It is therefore necessary to devise some other 
system. 

49. We have considered a suggestion that the selection might be left 
to be effected by the corpus of candidates nominated by the Governments 
(see Chapter IV, paragraph 40), on the ground that those concerned would 
be the best placed from a professional point of view to decide who were 
most fitted to make up the regular Court, and to impart to it the correct 
balance in regard to such matters as the number of career judges, professors, 
&c., who would sit, or the representation of different types of legal thought. 
Despite the attractions of this suggestion from certain points of view, how- 
ever, we have come to the conclusion that it is doubtful whether a corpus so 
constituted would be the most suitable body to select nine of its members to 
sit as judges of the regular Court, and that to leave the selection to such a 
body would be liable to place its members in a difficult position and to lead 
to undesirable features. We have come to the conclusion, therefore, that 
the responsibility must rest with the Governments to elect the nine Judges 
of the regular Court from among the corpus of candidates. 

50. If the proposals made in Chapter IV, Section 3, above are adopted, 
there would be an election to fill three places on the Court every three years. 
To send special representatives to take part in elections at such frequent in- 
tervals might be inconvenient for Governments whose seat was at a consid- 
erable distance from the place at which the elections were held. If these 
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could take place at the same time and place as a regular meeting of the As- 
sembly of the General Organisation, assuming such a body to exist, this 
inconvenience would be obviated, since the majority of the Governments 
concerned would be interested in both and their representatives at the 
Assembly could take part in the election. It may, however, be considered ` 
that election by the members of the Assembly in the course of a meeting of 
that body would bear so close a resemblance to election by the Assembly 
itself as to constitute an organic connexion between the General Organisation 
and the Court, and must therefore be ruled out for the reasons given in 
Chapter II. If so, it would be necessary that a triennial meeting of the 
Governments concerned should be held to conduct the elections. 

51. The suggestion has been made that the inconvenience of such a pro- 
cedure might be reduced by the first ballot being conducted in writing, each 
Government sending its vote to a headquarter Government agreed upon for 
the purpose. To conduct all the ballots which would be required in the 
event of the necessary number of candidates not obtaining the required ma- 
jority on the first ballot would no doubt lead to undue delay; but, if confined 
to the first ballot, we think that there is much to be said for this suggestion. 
It is likely that one or more of the vacant places would be filled as the result 
of the first ballot, and, as regards the remainder, the voting would show which 
candidates had to be seriously considered on subsequent ballots, which should 
considerably facilitate the task of the electors. If so, it might be possible for 
subsequent ballots to be conducted by the diplomatic representatives of the 
Governments concerned at some convenient capital, e.g., the seat of the 
Court, it being open to any Government which desired to do so to send a 
special representative for the purpose, or to assist its diplomatic representa- 
tive by attaching to him for the purpose of the election a person acquainted 
with the merits of the different candidates and the subject as a whole. 

52. If, as suggested in Chapter III, paragraph 20, subsequent experience 
led to the establishment of an organic connexion between the Court and the 
General International Organisation, the task of electing the Judges of the 
Court could then be transferred to the appropriate organ of the latter body. 

53. An absolute majority of the votes cast’ would, as at present, be neces- 
sary for the election of any candidate. The suggestion has been made that 
the election of the best candidates would be more likely if something more 
than a bare majority were required. We feel that this suggestion deserves 
consideration, but it is difficult to foretell how it would work in practice, 
and we do not feel able to make any recommendation upon it. 


Cuarte VI ' 
JURISDICTION OF THE COURT 


54. The first question in connexion with the jurisdiction of thé Court is 
that of the countries to which it should be open. We feel that, if the Court. 
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is to fulfil its function as a “World Court,” it must be open to all civilised 
States. It seems to follow from this that it should be open to all such 
States, subject to the considerations set out in paragraphs 58 and 61 below, 
to become parties to the Statute of the Court, whether they are members of 
the proposed General International Organisation or not. There seems little 
to be said for going beyond this and allowing particular countries to have 
recourse to the Court without being parties to the Statute and partici- 
pating in the responsibility for maintaining the Court, including participa- 
tion in the elections, and for bearing their share of its expenses. We 
recommend accordingly that, subject again to the considerations set out 
in paragraphs 58 and 61, it should be open to all States to become parties to 
the Statute. l ; 

55. The jurisdiction of the Permanent Court is at present defined in the 
first paragraph of Article 36 of the Statute as comprising “all cases which 
the parties refer to it and all matters specially provided for in treaties and 
conventions in force.” In the latter part of the same article (the ‘‘ Optional 
©- Clause”) the matters as to which States may accept the compulsory juris- 
diction of the Court are defined as “all or any of the classes.of legal disputes 
concerning (a) the interpretation of a treaty; (b) any question of international 
law; (c) the existence of any fact which, if established, would constitute a 
breach of an international obligation; (d) the nature or extent of the repara- 
tion to be made for the breach of an international obligation.” It is not 
clear what the relationship between these two definitions was intended to be, 
nor whether the latter was regarded as narrower than the former. It will 
be noted that the words in the former definition “all cases which the parties 
refer to it,” &c., are not limited, as is the latter, either by the word “legal” 
or by any enumeration of classes of cases with which the Court is competent 
to deal. 7 l 

56. We feel that this very wide definition of the competence of the Court 
is open to objection.- Nothing seems to us more important, from the point 
of view of the prestige of the Court and of enabling it to play its proper part 
in the settlement of international disputes, than that its jurisdiction should 
be confined to matters which are really ‘“‘justiciable,’’ and that all possibility 
should be excluded of its being used to deal with cases which are really 
political in their nature and require to be dealt with by means of a political 
decision and not by reference to a court of Jaw. It cannot be denied that 
there have been cases in the past where this has been done or attempted, 
with results which show how desirable it is that any such possibility should 
be excluded in future; and it may well be considered that in the past the dis- 
tinction between matters which can be properly referred to a court of justice 
and those which can only be settled by a political decision, has been insuf- 
ficiently appreciated, and that there were signs of confusion between the two 
in some of the attempts made in the period between the two wars to construct 
all-embracing schemes for the settlement of international disputes. 
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.57. We feel, therefore, it to be-very desirable that the jurisdiction of the 
Court should be defined in more precise terms. The “Optional Clause’’ 
definition, quoted in paragraph 55 above, appears to us to constitute a satis- 
factory definition of what the Court’s jurisdiction should be; but if it is 
thought that it is undesirable to depart completely from the definition in the 
first paragraph of Article 36 of the Statute, to which no serious objection has 
been taken in the past, we recommend that it should be limited by inserting 
the word “‘justiciable” before both “cases” and “matters.” — 

58. The next question which arises is whether the jurisdiction of the Court 
should be compulsory; i.e., whether the Statute should oblige the parties to 
it to have recourse to the Court in all or some of the matters falling within its 
competence, so that acceptance of such jurisdiction would result automati- 
cally from acceptance of the Statute. We are definitely of the opinion that, 
for the present, at any rate, this question must be answered in the negative. 
We are anxious to see the widest possible recourse to the jurisdiction of the 
Court, but we feel that it would, in existing circumstances, be premature to 
attempt to impose compulsory jurisdiction by means of the Statute itself. 
We feel that the insertion of such a provision might, in existing circum- 
stances, deter a number of States from becoming parties to the Statute; par- 
ticularly since, if accession to the Court is open to all States, the effect would 
be that every party would be bound by the compulsory jurisdiction of the Court 
in regard to justiciable disputes with every other State. We consider that 
this is an obligation which a number of countries whose acceptance of the 
Statute is most desirable would, at present at any rate, be unable to accept. 
We recommend accordingly that the Statute should contain no provision 
° which would automatically impose the jurisdiction of the Court on the parties 
thereto in cases within its competence. 

59. The exclusion, however, of such an obligation from the Statute would 
not mean that States could not accept a corresponding obligation by other 
means. It has become a common practice to insert in particular treaties, . 
multilateral or bilateral, a provision for the reference to the Permanent 
Court of disputes concerning the interpretation or application of the treaty, 
and this practice will doubtless continue. Moreover, it is always open to 
two or more States to accept a general obligation to have recourse to the 
Court by agreement between themselves. This was, indeed, the object 
and effect of the “Optional Clause,” and we consider, therefore, that this 
clause should be retained in the Statute. The process of accepting the 
“Optional Clause” had become widespread before 1939, and though the 
position may require reconsideration in the light of the war and its conse- 
quences, we think it should certainly be open to States, who desire to accept 
the compulsory jurisdiction of the Court as between themselves, to do so in 
this way. 

60. Finally, while we consider that acceptance of the compulsory jurisdic- 
tion of the Court should not be made a condition of accession to the Statute, 


| 
| 


OFFICIAL DOCUMENTS 19 


this would not prevent its being made, in such circumstances as the States 
concerned considered proper, a condition of membership of a future General 
International Organisation. The Constitution of such an Organisation may 
well contain provisions for the settlement of disputes.between its members, 
and, if so, it would be perfectly natural to lay down there the conditions in 
which the members of the Organisation bound themselves to have recourse 
to the Court for the settlement of justiciable disputes between themselves. 
Since it is not, as we understand, contemplated that, for the present at any 
rate, membership of the Organisation would be open to any State that chose 
to apply for it, the difficulties referred to in paragraph 58 above should not 
exist, or should exist at any rate to a much lesser degree. Moreover, the . 
question of the means by which decisions of the Court should, if necessary, 
be enforced is eminently one which could be‘dealt with in the Constitution 
of the Organisation, but not in the Statute of the Court. We feel that it is 
by some such means, rather than by an attempt to impose compulsory juris- 
diction as a condition of acceptance of the Statute, that the universalisation 
of the jurisdiction of the Court is likely to be attained. 

61. If the above view be accepted, the question whether desontions to the 
compulsory jurisdiction of the Court should be permitted will not arise in 

connexion with the framing of the Statute. It would arise, in the circum- 
` stances suggested in paragraph 60, in connexion with the constitution of the 
General International Organisation, but that is outside our terms of refer- 


“ence, Perhaps, however, we may be permitted to say that, in our opinion, the 
possibility Peers e at any rate, would have to be admitted; 
some countries would certainly: desire to maintain certain reservations 
(e.g., those relating to disputes which arose before a certain date) which they 
made when accepting the “Optional Clause”; and there may well be other 
matters, such as disputes arising out of the present war or in consequence of 
the peace-keeping activities of the General International Organisation, as to 
which the possibility of reservations would certainly have to be admitted. 

62. The law to be applied by the Permanent Court is defined in Article 38 
of the Statute as follows: 


“The Court shall apply: 
(1) International conventions, whether general or E 
tablishing rules expressly recognised by the contesting. States; 
' (2) International custom, as evidence of a general practice accepted 
as law; 
(3) The general principles of law aai by civilised nations; 
(4) Subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law. 
This provision shall not prejudice the power of the Court to decide a 
` case ex æquo et bono, if the parties agree thereto.” 


20 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The wording of this provision is open to criticism and it would not be difficult 
` to make suggestions for improving it; but on the whole the difficulties result- 
ing from it -do not seem to be of a sufficiently serious character to necessitate 
any change. It seems to have worked well in practice, and we consider that 
any attempt to alter it would cause more difficulties than it would solve. 

63. The only other provision of the Statute relative to the jurisdiction of 
the Court which we think it necessary to mention is Article 59, which pro- 
vides that “The decision of the Court has no binding force except between 
the parties and in respect of that particular case.” The effect of this 
provision has, in our opinion, sometimes been misinterpreted. What it 
means is not that the decisions of the Court have no effect as. precedents 
for the Court or for international law in general, but that they do not possess 
the binding force of particular decisions in the relations between the countries 
who are parties to the Statute. The provision in question in no way pre-. 
vents the Court from treating its own judgments as precedents, and indeed 
it follows from Article 38 (quoted in paragraph 62 above) that the Court’s 
decisions are themselves ‘‘subsidiary means for the determination of rules of 
law.” . It is important to maintain the principle that countries are not 
“bound” in the above sense by decisions in cases to which they were not - 
parties, and we consider accordingly that the provision in question should be 
retained without alteration. 


ADVISORY OPINIONS. ~ ee 


64. The jurisdiction of the Permanent Court of International Justice to . 
give advisory opinions arose from Article 14 of the Covenant of the League, 
which provided that “The Court may also give an advisory opinion upon 
any dispute or question referred to it by the Council or by the Assembly.” 
The procedure for giving advisory opinions is roguata by Chapter IV 
(Articles 65-68) of the Statute of the Court. 

65. Some of us were inclined to think at first that the Court’s jurisdiction 
to give advisory opinions was anomalous and ought to be abolished, mainly 
on the ground that it was incompatible with the true function of a court 
of law, which was to hear and decide disputes. It was urged that the exist- 
ence’ of this jurisdiction tended to encourage the use of the Court as an in- 
strument for settling issues which were essentially of a political rather than 
of a legal character and that this was undesirable. Attention was drawn to 
instances of this which had occurred in the past. Subsidiary objections were 
that the existence of this jurisdiction might promote a tendency to avoid the 
final settlement of disputes by seeking opinions, and might lead to general 
pronouncements of law by the Court not (or not sufficiently) related e a 
particular issue or set of facts. 

- 66. Despite these considerations we have come to the conclusion that the 
jurisdiction to give advisory opinions ought to be retained and ought even 
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to be enlarged. In the first place it is not correct to say that a jurisdiction 
of an “advisory” nature is inconsistent with the proper function of a court 
of law. The legal systems of certain countries contain a procedure whereby 
certain matters can be referred to the courts for an opinion, or for a decla- 
ration of what the law is, or what the rights or status of the applicant are or 
would be under a given set of circumstances. The exercise of this jurisdic- 
tion by municipal courts has not, so far as we are aware, led to difficulty, and 
has proved of undoubted utility. ; 

67. Secondly, it is clear that a General International Organisation, if it 
possesses anything in the nature of a regular Constitution, will require 

‘authoritative legal advice on points affecting the Constitution, the rights 
and obligations of Member States and the interpretation of the instrument 
setting up the Organisation. There are distinct limits to the extent to 
which such matters can be dealt with internally (e.g., by the legal section 
of the Organisation’s Secretariat) or by such means as reference to an adhoc - 
committee of jurists. League experience has shown the necessity of having 
an authoritative standing tribunal to which, in suitable cases, questions of 
this kind can be referred for an opinion. On this ground alone, therefore, 
we think that the jurisdiction of the Court to give advisory opinions must be 
retained. 

68. In the third place, there are reasons which make it desirable to allow 
two or more States, acting in concert, to obtain an advisory opinion. They © 
are as follows: 

(a) From an international point of view, it seems desirable to provide 
a procedure whereby the legal rights and position of parties can 
be determined or at any rate assessed, before any difference of 
opinion between them has ripened-into an issue or definite dispute 
which can only be settled by actual litigation. 

(b) It may be useful to countries to be able to ascertain their legal 
position without involving themselves in a judicial decision bind- 
ing on them as such and requiring immediate execution. 

_ (c) The faculty to ask for an advisory opinion may be very helpful to 
parties engaged in negotiations (e.g., for a treaty or for the set- 
tlement of some outstanding issue) where the requisite basis for 
negotiation does not exist until the legal rights of the parties, or 
the correct interpretation of some existing instrument, has been 
definitely ascertained. 

(d) There may well be cases in which special relations between countries 
render them reluctant to appear before the Court as apparently 
hostile contending parties in a litigation, but where the existence 
of a ‘friendly dispute” between them nevertheless requires some 
form of disposal by legal means. 

(e) Whereas an International Organisation can to some extent meet its 
needs by referring questions to an ad hoc committee of jurists, this 
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procedure is difficult, if not impossible, for States. Reference 
to some ad hoc tribunal is no doubt possible, but if the Court 
exists it is best that it should be used, and its pronouncements 
will carry greater weight than those of any such tribunal. 


69. In the light of this conclusion, the subject of advisory opinions resolves 
itself mainly into two questions, whether the scope of the jurisdiction should 
remain as it is at present, or be enlarged; and what safeguards should be in- 
stituted to control it and to prevent its misuse. The first of these questions 
is, in essence, whether the faculty to request advisory opinions should be con- 
fined to the executive organs of any future General International Organisa-. 
tion, or should be extended to other bodies, and to individual States. The 
second question concerns the steps to be taken to ensure what we are all 
agreed are most important requirements, namely, that only questions of law 
should be referred for an advisory opinion, and that such questions should ` 
not be of a merely general or abstract character, but should relate to, some 
definite issue or circumstance, and be based:on an agreed and stated set of 
facts. Failing some such control, there is a risk that the Court may be used 
for making pronouncements on political issues, or in a semi-legislative ca- 
pacity for making general statements or declarations of law, instead of giving 
advice as to what the law is in relation to a defined issue or set of facts. 

70. Concerning the scope of the faculty to seek advisory opinions, we are 
agreed that there is no reason to confine it to the executive organs of the 
future General International Organisation, and that it could usefully be 
‘extended to other associations of States such as the International Labour 
Office, the Universal Postal Union, &c. Unless the list of such Associations 
is settled for this purpose, either in the Statute of the Court or from time to 
time by the General International Organisation, it would be for the Court 
itself to decide whether the body concerned had the international and inter- 
governmental character necessary to give it the capacity to ask the Court for 
an advisory opinion. 

71. We are also agreed that, provided the necessary safeguards can be 
instituted, there would, for the reasons given in paragraph 68, be consider- 
able advantage in permitting references on the part of two or more States 
acting in concert. Applications by an individual State ex parte could not 
be permitted, for, given the authoritative nature of the Court’s pronounce- 
ments, ex parte applications would afford a means whereby the State con- 
cerned could indirectly impose a species of compulsory jurisdiction on the 
reat of the world. In addition, the Court must have an ages basis of fact 
on which to give its opinion. 

72. With regard to the question of how the necessary control can be se- 
cured over matters referred to the Court for an advisory opinion, so ås to 
ensure that only questions proper to be put to the Court are heard by it, we 
have considered whether all applications should pass through and be re- 
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quired to receive the fiat ofithe appropriate organ of the General Interna- 
tional Organisation. The objections to this are, first, that the nature and 
functions of such an Organisation are at present unsettled; secondly, that 
some control will require to be established over the Organisation’s own ap- 
plications for advisory opinions. 

73. On the whole therefore it seems to us desirable to leave the necessary 
control to be exercised by the Court itself. As explained in paragraph 56, 
“we attach the greatest importance to the Court’s jurisdiction being confined 
to matters which are really “justiciable,” and this applies equally to advisory 
opinions. It would, accordingly, be for the Court to decline to deal with an 
application directed to political and not legal issues, or to require a restate- 
ment of the case so as to confine it to pure questions of law or treaty interpre- 
tation. The Court would equally refuse to consider the application if the 
facts were not agreed, or were inadequately stated, or if the questions put 
were of too general a character, not involving concrete issues in which the 
parties were actively interested. In the same way the Court would refuse to 
allow the procedure by way of advisory opinions to be used as a means of 
reopening questions already judicially determined, or for pronouncing on 
questions of municipal law where these lay solely within the competence of 
domestic tribunals. 

74, All these would be matters to be provided for in the Statute of the 
Court. In addition, it would be necessary to ensure that it was not open to 
two States, acting in concert, to obtain a pronouncement from the Court on a 
matter of interest to other States (e.g., the interpretation of a multilateral 
convention) where the latter had had no opportunity of intervening. We 
consider that this point would be adequately met by maintaining the pro- 
cedure of notification by the Registrar of the Court set out in the existing 
Statute. 

75. If such a scheme be adopted, we see no objection to allowing two or 
more States, acting in concert, to apply direct to the Court for an advisory 
opinion. 


Cuapter VIII 
PROCEDURE 


Section 1.—General 


76. To enter fully into questions of procedure would be a task of some 
magnitude, and we have not considered it necessary to go into detail. Our 
main conclusion is that the procedure of the Court would best be left to be 
settled by the Court itself by. Rules of Court. Matters of procedure should 
only be dealt with in the Statute of the Court where they involve funda- 
mental points of principle which it is desired to settle once and forall. This 
is very largely the scheme followed by the existing Statute, but the section 
on procedure nevertheless contains a number of provisions which could 
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without inconvenience (and in some cases with advantage) be eliminated 
and left to be dealt with by Rules of Court. 

77. Subject to this, we think that little change is required in the procedure 
of the Court, which has worked satisfactorily in practice. One question to 
which we have given consideration is that of the proper function of the oral 
proceedings before the Court. We have the impression that in certain cases 
these have involved some waste of time, the representatives of the parties 
doing little more than repeat arguments already fully (and often more ade- 
quately) set out in the written pleadings. The latter must always constitute 
the main part of any proceedings before the Court, but we do not on that ac- 
count suggest the elimination of the oral proceedings, which have consider- 
able psychological value and act as an important focussing point for the work 
of the Court. We think, however, that there would be some advantage in . 
confining the oral proceedings to two main classes of matters, namely, (a) 
points raised or made in the last written pleading to which the other party 
had not yet had an opportunity of replying; (b) points on which the Court 
had itself indicated to the parties in advance that it would like to hear oral 
arguments. To assist in focussing the oral proceedings we should also like 
to see a more extensive adoption of the existing practice whereby Judges 
may ask specific questions of the advocates in the course of the hearing, in- 
stead of simply listening in silence to their speeches. But the above are all 
matters which cannot usefully be dealt with by definite written rules and 
must be left to the discretion of the Court. l 


Section 2.—Language 


78. The question of language is eminently one of principle which should be 
dealt with, as at present, in the Statute of the Court We see no reason to 
alter the existing rule, set out in Article 39 of the Statute, that French and 
English are the official languages of the Court, or the provision there made 
for employing, in certain cases, one only of these languages or some other 
language. Questions of translation, on the other hand (and at oral hearings 
of interpreting one language into the other), should we think be regulated by 
Rules of Court, the Court being best placed to decide, with reference to each 
particular case, how far translations, &c., are necessary or can be i 
with. 


Section 3.—Method of Producing Judgments 


79. Subject to one point, we think that the present method of producing 
the judgments of the Court as provided for in Articles 55 and 58 of the 
Statute is satisfactory. The main provisions covered by these Articles are 
that decisions are given by a bare majority, the President or his Deputy 
having a casting vote in the event of an equality of votes; that the judgment 
-of the Court is to state the reasons on which it is based and the names of the 
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_ Judges who concurred in it, and that any Judges who dissent from the opinion 
of the majority may deliver a dissenting judgment. 

80. We have considered the suggestion that more than a bare majority 
should be required for a judgment of the Court. It has been pointed out 
that when the Court consisted of 15 Judges it has sometimes happened that 
judgments were given by say only 8 votes against 7, and that the fact of a 
large body of votes being cast against a decision of the Court tends to weaken 
the authority of the Court’s decisions. If, however, the recommendation 
which we make elsewhere (see Chapter IV) is adopted, so that there would be 
not more than 9 regular Judges, this objection to the bare majority rule 
should be sensibly diminished. In view of this, and of the difficulty of en- 
suring a definite decision (which is after all the main object of the proceed- 
ings) by any other means than the majority rule, we have decided against 
recommending any departure from it. i 

81. The foregoing observations bring us to the question of dissenting judg- 
ments. Some of us were inclined to think at first that these should be 
abolished, on the ground that the main object of the proceedings was to 
secure a decision and to announce the reasons in support of it, so that dissent- 
ing judgments were, in strictness, both irrelevant and liable to weaken the 
authority of the actual decision. Despite these considerations, however, 
we are of opinion that the system of dissenting judgments, which we believe 
to have proved satisfactory in the experience of the Permanent Court of 
International Justice, should be maintained for the following reasons: 


(a) In any matter sufficiently difficult and controversial to come before 
the Court at all, it is inherently improbable that all the members 
of a Court of 9 or 11 Judges will be unanimous in their view. The 
appearance of unanimity produced by the absence of dissenting 
judgments would therefore to some extent be false and misleading. 

(b) If the Court was not in fact unanimous, this is almost certain to 
become known, together with the names of those Judges who did 
not concur in the majority view. In these circumstances, we 
think it far better that those who dissent should say so in open 
court and give their reasons, 

(c) We think that dissenting judgments have a very considerable 
political and psychological value. It is a much more satisfactory 
state of affairs from the point of view of the losing party if the 
arguments in support of its case are set out in a reasoned judg- 
ment, so that it is plain that they have been given full weight. 

(d) From the point of view of the development of international law, 
dissenting judgments are also of value. They act as a useful 
commentary on the decision of the Court itself, the precise point 
and bearing of which is often brought out more strongly in the 
light of the dissenting judgments. In addition, the latter often 
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clarify subsidiary points of interest and nati aah were’? > 8 
not dealt with in the judgment of the Court because not Gia 
necessary for the purpose of its findings. 


82. For these reasons we would not only preserve the system of dissenting 
judgments, but go further than the relevant provision of the existing Statute, 
which only confers a right on dissenting Judges to deliver a separate opinion. 
In our view it should be obligatory on any Judge who dissents from the ma- 
jority to state his reasons for so doing. There would of course be nothing to 
prevent two or more dissenting Judges from agreeing on a common opinion. 

83. This brings us to the question of the decision of the Court itself. 
According to the present procedure, each Judge after conferring with his 
colleagues writes an individual opinion, and, it having thereby been ascer- 
tained where the majority lies, the majority opinions are then combined into 
one-judgment.- On the other hand, except in those cases where two or more 
dissenting Judges prefer to combine, the dissenting judgments appear as the 
individual opinions of their authors. This procedure may lead to the result 
that the dissenting judgments read more cogently and persuasively than the 
decision -of the Court itself, for the reason that they are individual produc- 
tions, and consequently have a force and cohesion which may be absent from 
a judgment which represents a synthesis of a number of individual opinions. 
Moreover, we think that the present system of producing the judgments of 
the Court might cause a tendency on the part of some Judges to rely unduly 
on their colleagues and to decide in accordance with what seems likely to 
prove the majority view. 

84. The obvious way to get rid of these difficulties is to require every 
Judge, whether of the majority of the minority, to state his views in a rea- 
soned opinion, there being of course nothing to prevent two or more Judges, 
whether of the majority or the minority, from concurring in a common state- 
ment. In theory this might lead to all the majority Judges concurring in 
one statement as they do at present, but in practice we think it unlikely 
that most Judges would not avail themselves of the right to give their indi- 
vidual views. If this recommendation were adopted the actual judgment of 
the Court would be confined to the “dispositif,” i.e., the formal order or de- 
cision relevant to the matter before the Court. While, however, we are all 
agreed that each Judge should state his reasons in detail, some of us feel that 
the ‘‘despositif” should also be accompanied by a brief statement of the es- 
sential motives for the decision of the Court. 


CHAPTER IX 


APPEALS 


85: The decisions of the Permanent Court of International Justice are 
final and not subject to any appeal, and this position should certainly be 
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` naa ‘If ‘tie Court consists, as we hope, of the best available Judges, 
there can be nọ object in any appeal from its decisions. 

' 96. It is necessary to consider whether the Court should act as a court of 
appeal from other tribunals. The suggestion has been made that in the 
event of a number of countries instituting local or regional tribunals, such as 
the Central American Court of Justice which existed from 1908 to 1918, it 
might be desirable to provide for an appeal to the Court from such tribunals. 
This suggestion does not, however, commend itself to us. We feel that in 
practice there would be an appeal in every case of any importance, so that 
the only effective decision would be that of the Court, and the almost in- 
evitable result, we fear, would be that the ‘proceedings in the tribunals of 
first instance would come to be regarded as a waste of time and money, and 
that the tribunals themselves would consequently fall into disrepute. 

87. Another suggestion which has been. made requires consideration. 
Under the peace treaties of 1919 a large number of Mixed Arbitral Tribunals 
were established to deal with questions under the economic provisions of 
those treaties. The Tribunals had to interpret the provisions in question, 
and it almost inevitably resulted that, on occasion, the same provision was 
interpreted by different Tribunals in. different ways. It has accordingly 
been suggested that in the event of a similar system being adopted in the 
peace settlement at the end of the present war, such divergencies should be 
avoided by providing an appeal from the Tribunals in question to the Court. 

88. We are definitely of the opinion that it would be undesirable to give a 
general right of appeal from such tribunals to the Court. If this resulted in 
appeals being brought in a large majority.of cases, this might well produce - 
the same results as those indicated in paragraph 86 above in relation to local 
or regional tribunals, especially as a direct reversal of the whole judgment of 
such a tribunal would tend to undermine its authority and to discourage the 
judges. Moreover, a considerable part of the work of such tribunals would 
consist of deciding questions of fact and of municipal law, with which they 
would be better qualified to deal than the Court would. We consider, 
therefore, that even if an appeal to the Court from such tribunals was con- 
sidered desirable it should, in any case, be confined to questions of treaty 
interpretation and of international law. 

89. The question of whether and in what circumstances such an appeal 
should be allowed would fall to be decided, not in the Statute of the Court, 
but in the instrument which set up the tribunals in question. We do not, 
therefore, think ‘it our duty to make any recommendation about it. We 
should, however, point out that the parties to proceedings before such tri- 
bunals would in all probability include private individuals. We have not 
considered it within our terms of reference to discuss whether the principle, 
laid down in Article 34 of the Statute of the Permanent Court, that only 
States can be parties to cases before it, should be maintained. But if it is, it 
would be necessary to provide that no appeal should lie to the Court unless 
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the Government of one of the parties took up the case, in which event the 
Governments of the parties, and not the parties themselves, would partici- 
pate in the appeal proceedings before the Court. Strictly speaking, there- . 
fore, these would be new proceedings, not an appeal from the Court of first 
instance. 

90. The suggestion has been made that, i in view of the advantage of obtain- 
ing an authoritative interpretation of the relevant provision before instead 
of after the tribunal concerned has given its decision, it might be possible to 
employ a system of “evocation,” such as was adopted in Article 588 of the 
Geneva Convention relating to Upper Silesia of the 15th May, 1922. Under 
that system any party to a suit or an administrative dispute before the na- 
tional courts of Poland or Germany in the plebiscite area, the solution of ` 
which depended on a provision of the Geneva ‘Convention, -might request - 
that the interpretation of that provision should ‘be given by the Arbitral 
Tribunal of Upper Silesia instead of by the national court before which the 
case was pending. This system is understood to have worked well, and-pro- 
vided that the right to request “evocation” were, for the reason given in 
paragraph 89 above, confined to the Governments of the parties to a case, it 
might help to ensure uniformity of jurisprudence.as regards the interpreta- 
tion of the relevant treaties, without giving a general right of appeal from 
the decisions of the tribunals of first instance. 

CHaPraR x 
_ FINANCH 

91. Articles 32 and 33 of the present Statute provide that the expenses of 
the Court are to be borne by the League of Nations in such manner as shall 
be decided by the Assembly on the proposal of the Council, and that the 
salaries and allowances of the Judges are to be fixed by the same method. 
The Assembly is also to fix the salary of the Registrar on the proposal of the 
Court, and the conditions under which retiring pensions may be given to 
Judges and the Registrar. 

92. If effect is given to our recommendation (see Chapter IID) that there 
should not in future be any organic connexion between the Court and any 
General International Organisation such as the League, it will follow auto- 
matically that the system whereby the finances of the Court are part of the 
budget of the League will cease, and will not be replaced by any similar sys- 
tem. Provision for financing the Court and fixing the salaries of the Judges, 
Registrar, &c., will have to be made in the Statute, or by means of some col- 
lateral agreement, and the salaries of the Judges and its other expenses will 
have to be borne directly by the Governments parties to the Court. 
` 93. We would observe, however, that even if the Court were to be òrgan- 
ically connected with some General International Organisation it would not 
follow that such connexion need extend to the realm of finance, and in our 
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opinion it should not do so. While it was no doubt convenient for the Court 
to be able to draw on the funds of the League, we think that all those who 
had experience of the inter-connexion of the Court’s finances with those of 
the League will agree that the position was unsatisfactory. A number of 
` members of the League were seriously in arrears with or failed to pay their 
contributions to the budget of the League, but went on enjoying all the bene- 
fits of adherence to the Court. Other countries, which had ceased to be 
members of the League, and were thus under no liability to contribute to its 
budget, also continued to adhere to the Court; yet there was no machinery 
for collecting any direct contribution from them towards the expenses of the 
Court, which continued to be provided for through the League. 

94. In addition to the foregoing considerations of a practical order, we 
think there are objections of principle to the Court being financed through 
any General International Organisation, as tending to reflect on its inde- 
pendence. It would, we think, be altogether preferable that, “whatever the 
character of any connexion the Court might have with the General Inter- 
national Organisation, its finances should be placed on a separate and self- 
contained footing. 

95. We do not think this is the place to make detailed recommendations 
concerning the precise scale of salaries and allowances of the Judges, &e. 
The immediate situation could be met by providing that these should con- 
tinue on their existing scale for the time being. We think that provision 
should be made for ensuring that salaries, &c., are not affected by any future 
fluctuations in the value of the particular currency in which they are paid. 

96. It will be necessary to have regard to the accrued pension rights of 
past or existing Judges and officials of the Permanent Court of International 
Justice who have, or will have, already earned them, and to make due pro- 
vision for such rights. This, however, forms part of the general question of 
the existing financial obligations of the League of Nations, and we only desire 
to draw attention to it. 


CHAPTER XI 


REGIONAL CHAMBERS 


97. The preceding chapters of this Report proceed upon the assumption 
that the future International Gourt will, like the Permanent Court of Inter- 
national Justice, be a single body possessing universal jurisdiction, but with 
its seat in Europe. In the course of our discussions, however, the suggestion 
has been made that this conception may not altogether satisfy the needs of ` 
the world, and that it may be desirable to consider the possibility of the 
creation of something in the nature of a regional system for the Court. The 
considerations which have been adduced in support of this idea are as follows. 

98. It has been suggested that a Court which is established in Europe and 
is, judging from past experience, likely to be predominantly European in 
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composition, may not be, considered by non-European countries as alto- 
gether meeting their requirements. Without going into the question of 
whether it is permissible to speak of different legal systems in relation to in- 
ternational law, there are in fact differences between the points of view of 
lawyers of different parts of the world in approaching problems of interna- 


tional Jaw, and these differences are not likely to be adequately represented ` 


in a single Court with a restricted number of judges, which might not be 
completely in touch with the particular conditions of fact and law existing in 
non-European countries, It has been urged in this connexion that this view 
is supported by the history of the Permanent Court of International Justice, 
where the number of Judges was increased from 11 to 15 mainly with the ob- 
ject of providing a larger representation of the different interests concerned. 
And it has been urged that the reduction in the number of the regular Judges 
of the Court which we propose in Chapter IV, Section 2, would be liable to 
increase the strength of such feelings. 

99. In the proposals relating to national Judges made in Chapter IV, 
Section 4, we have endeavoured to meet the above considerations so far as 
is posable within the framework of a single Court. Some of our members, 
however, doubt whether those proposals go far enough to meet the point of 
view indicated in paragraph 98, and feel that unless further steps are taken 
there may be a risk of non-European countries losing interest in the Court 
and being tempted to set up separate judicial organisations. 


100. This view is not accepted by all the members of the Committee, and ° 


in any case we are not in a position to judge to what extent it is likely to be 


held, nor whether it would be considered necessary or desirable to make pro-. 


vision to meet it. But we think it may be useful to set out two proposals 
which have been tentatively made in the course of our discussions, so that 
they may be available for consideration if desired. It will be seen that the 
first proposal is much more far-reaching than the second. It should be 


clearly understood that the Committee as a whole makes no recommendation ` 


in favour of either of these proposals, which are inserted simply in order‘ to 
indicate possible means of dealing with this problem, should it be considered 
necessary to do so. Consequently the present chapter stands in a different 
position from the rest of our Report, and no reference to it appears in the 
summary, of our recommendations which touare eee XII. 


First Proposal 


101. The members of the Court, who, as A in Chapter IV, Section 
4, would be all the national Judges nominated by the Governments parties 
to the Statute of the Court, would hold a first assembly to which they would 
bring declarations from their respective Governments, stating whether each 


Government desired its national Judge to sit as a Judge atthe headquarters. 


of the Court at the Hague, or whether it would prefer him to be attached to a 
separate chamber of the Court to be set up outside Europe. ` These govern- 
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mental declarations would have only advisory force and would not be binding 
on the assembly of the members of the Court. Any Government would also 
be free to leave the matter open, should it have no particular wishes. The 
assembly of the members of the Court would proceed to the examination of 
the desiderata of the Governments with regard to which chamber of the 
Court each national member should belong, and would (with the assistance 
of a small Committee established for the purpose) work out plans for the con- 
stitution of the different chambers of the Court. This done, they would 
proceed by a certain specified majority—e.g., two-thirds of the votes cast— 
to the setting up of the separate chambers. 

102. The task of the assembly of the members of the Court would thus 
be not to elect Judges, but to assign to each Judge the work for which he 
should be particularly well prepared. 

103. On the assumption of the creation of three chambers of the Court 
in all, one at the headquarters at The Hague and two outside Europe, each 
one needing the coöperation of some 12 or 13 Judges to ensure a Court of 9, 
this scheme would give the majority of the Governments an opportunity of 
seeing their national Judges actually participating in the work of the Court. 
Most of the national Judges would be nominated for membership of one or 
another of the chambers of the Court. As some might still not be required 
for actual Court business, they might be given special tasks outside the rou- 
tine work of the Court—in particular, as lecturers on matters of international 
law at universities throughout the world. Some might be asked to under- 
take special research work of interest to the Court. If it were found un- 
necessary in the beginning to have so many as three chambers, a greater ' 
number of the members of the Court would be free to be used in this way. 
A large number of the Governments would still have the satisfaction of 
seeing one of their nationals participate in the judicial work of the Court. 

104. The system here outlinéd would involve additional expense. This 
consideration does, however, not seem sufficiently important to prevent its 
realisation if the scheme itself were approved. 

105. Each chamber would be competent to deal with cases “brought 
against a State within its region, irrespective of the geographical location of 
the State which brought the case before the Court. If both parties to a case 
agreed, they should be free to choose the chamber where the case should be. 
dealt with. Ifa Government happened to have cases simultaneously pend- 
ing before more than one of the chambers of the Court, that Government 
would be entitled to appoint a second national Judge for that particular 
contingency. 

106. It may be argued that this regional scheme would allow the different 
chambers to act on separate lines, thereby endangering the unity of inter- 
national justice and jurisprudence. This would be, indeed, a most serious 
drawback. Arrangements would therefore have to be made. whereby the 
chambers would be brought to codperate closely. This would not be 
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achieved through a system of appeals from the other chambers to the Court 
at The Hague. The judgments of each chamber must be final. But it 
might be possible to arrange for two or three of the Judges of each chamber 
to hold office on that chamber for a shorter period—say, 3 years—than the 
the other members of the same chamber, who would sit for 9 years. Each 
chamber would then have a flow in and out ‘of members from other parts 
of the world. These ambulating Judges might be chosen from amongst the 
` junior. members of the Court. Further, to secure unity of the Court, it 
would seem desirable to nominate a President to reside at the headquarters’ 
of the Court, and two or three Vice-Presidents, each of whom would preside 
over one of the chambers. The Registry of The Hague should, under the 
authority ‘of the President, undertake the codrdination, of the work of the 
different chambers and see that every case before one of the chambers was “ 
brought immediately to the notice of the others, with full particulars, thus 
enabling all the members of the Court to follow closely the work of each 
chamber. It, might perhaps be possible to lay down the rule that each 
chamber, in cases considered by it to be of sufficient importance, could send 
one of its own Judges to sit as an additional Judge on the chamber before 
which the case was heard, with full power to participate in the deliberation 
_ and vote. 

107. If such a regional system were adopted, the Seien of advisory 
opinions would require to be re-examined. It seems appropriate to concen- 
trate, as far as circumstances permitted, advisory opinions at the head- 
quarters of the Court at The Hague, leaving it to the President of the Court, 
in consultation with a small special committee of members of the Court nom- 
inated by him, to decide, on the circumstances of the case, where the matter 
should be dealt with. 

108. It is suggested that such a regional scheme should not be considered 
as opposed to the unity of a Court of International Justice, but rather as a 
means of enabling such an institution to extend its activities throughout the 
world by adapting its' organisation and procedure for that purpose. As sug- 
gested above, only through some such regional system can it be hoped to pre- ` 
vent the development in the future of competing international jurisdictions 
for non-European parts of the world. 


Objections to the First Proposal 


109. Even on the assumption that it is desirable to give some effect to 
considerations of a regional character in the constitution and working of 
` the Court, the following objections may be felt to the particular method of 
producing this result which has just been described: There must necessarily 
be a certain inconsistency between a “regional” approach to the problem of 
a permanent international court of justice and the normal approach, which is 
concerned mainly with how to secure the most satisfactory Court considered 
simply as a Court. The regional approach is bound to be based largely on 
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considerations of a political and psychological character, and it 
aim would be to popularise the Court by giving it a local colour, an 
_ ciating the maximum number of States in direct participation in its 
However important these desiderata may be, their achievement i, 
far too dearly purchased if it were to involve the sacrifice of the u 
cohesion of the Court as an institution, its central direction and the 
ity and continuity of its jurisprudence—everything, in fact, that is ii 
in the conception of a single Permanent Court of International Justi 

110. It may be felt that the regional scheme described in par. 
101-108 above, despite its attractions from certain points of view, wi 
tend to have precisely the result feared. It would clearly give the maxim 
play to considerations of a regional character and by that very fact wou 
make it more difficult to maintain the inner cohesion of the Court. 
main objections to the scheme may be stated as follows: 


(a) With a single Court of nine Judges (or even with a somewhat larger 
Court so long as it was a single Court) à very high standard of: 


judicial integrity and competence should be procurable, and 
consequently a very authoritative standing for the Court and its 
decisions. On the other hand, with (in effect) two or three Courts 


(even though nominally different chambers of a single Court) and ` 


with a total number of Judges of about 30 or 40, there would be an 
inevitable decline in this standard: or at any rate, it would become 
much more difficult consistently to achieve the standard to be 
expected with a single Court. 

(b) There would be a considerable likelihood that one (though not 
necessarily always or at all times the same) chamber of the Court 
would prove a good deal “‘stronger” than its fellows. This would 
lead to invidious comparisons between the decisions given by the 
different chambers, and possibly to undesirable attempts (e.g., by 
the mutual consent of the parties) to secure hearings before the 
“strong” chamber rather than the appropriate regional one. 
Any process calculated to bring certain chambers into disrepute or 
others into marked prominence would certainly tend to have a 

_ disruptive: effect on the life of the Court as a whole and-as an 
institution. 

(c) The scheme under discussion is, In essence, one for a number of 
separate Courts, and lacks adequate provision to.ensure uniform- 
ity and continuity of jurisprudence. Although it may contem- 
plate a central registry and administrative system for all the 
chambers, they would have to be judicially co-equal and autono- 
mous; yet the surroundings and the political, legal and psychologi- 
cal “climates” in which the chambers would sit and work would 
differ appreciably, and the personnel of each chamber would (even 


a 


\ 


. THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


viha a certain amount of interchange rene the chambers) be 
drawn, for the most part, from an entirely different part of the 
world from that of the others. In these circumstances, it is 
hardly . possible that considerable’ divergencies between the 
practice, procedure and jurisprudence of the various chambers - 
should not develop. These divergencies could easily widen into 
differences or even positive contradictions, a result which (given 
the equal authority of each chamber) would not only undermine 
` the standing of the Permanent Court as an institution, but also 
the moral force of thé individual decisions. These might be bind- 
_ing in the particular case between the partiés thereto, but so long 
as there was a possibility that another chamber might reach a 
different conclusion on a similar set of facts, the decision would 
. lack finality from the general legal and judicial standpoint. 
(@’No doubt the suggested interchange of judges and other special 
measures proposed in paragraph 106 above. would assist in pro- 
moting uniformity and continuity of practice and jurisprudence 
between the various chambers, but it is doubtful whether these 
steps would be more than palliatives. In this connexion two 
factors have to be borne in mind. In the first place, although: 
there may be great differences in the conditions obtaining in 
different parts of the world, there is.a considerable similarity 
` between the types of justiciable disputes between States calling 
` for decision by an International Court. Secondly, the issues - 
involved in these caseg are usually of a highly controversial 
` character; if they were not, and if they did not involve difficult . 
and possibly to some extent unsettled points of law and fact, it 
is unlikely that reference to the Permanent Court would be 
required at all. In these circumstances, and in view of the fact 
that decisions might be given by a bare majority, Courts of equal 
honesty and competence might well reach quite different con- 
clusions. In a situation in which there are two or perhaps three ` 
Courts, all judicially autonomous and, formally, of equal author- 
ity, and all dealing with the same ‘ind of point, contradictory or 
anyhow inconsistent decisions must be expected. Such a result 
would. probably lead to a demand for a ‘‘super-Permanent 
Court” to sit as a court of appeal from the decisions of the 
regional chambers, t.e., in effect the same proposal as that which 
we rejected in Chapter: IX, paragraph 86. There is, therefore, . 
reason to fear that the scheme under discussion would work out 
in very much the same way as the old Permanent Court of 
Arbitration, which, by reason of its constitution, inevitably failed . 
_ to give adequate effect to the principles of Consistency and 
continuity. , 4 
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(e) The main. object of any regional scheme must be to promote con- 
fidence in the Court by bringing it, both physically and from the ` 
standpoint of atmosphere, nearer to the countries who may ap- 
pear as litigants before it; and by increasing the chances that 
litigants will find judges of their own nationality acting as regular 
Judges of the Court. There is, however, no object in promoting 
confidence in these directions if this involves a degree of decen- 
tralisation liable to lead to an equal or greater loss of confidence’ 
in others, by lowering the standard of judicial competence and by 

. casting doubt in various ways on the legal merits or finality of 

> the decisions given. Unless a regional scheme is such as to be 
plainly free from these defects, it must defeat its own object and 
should be rejected. 

(f) A subsidiary objection to the particular scheme set forth in para- 
graphs 101-108 is that the various tasks imposed on the Assembly’ 
of National Judges, as described in paragraphs 101 and 102, might 
well prove to be of a highly invidious character, and to place those 
concerned in a position of considerable embarrassment. 


Second Proposal 


111. An alternative scheme, which would appear to give a considerable - 
degree of play to considerations of a regional character while being in the 
main free from the defects which have been noticed, might be found on the 
following lines: There would be a single Permanent Court, as at present, 
with a fixed number of nine judges and one central seat. If in any case 
all the parties to a suit wished the hearing to be on regional lines and to be 
held in a particular part of the world, say the American Continent, the 
Court would then be constituted for that particular case ‘as follows: there 
would be the national Judge of each of the parties; there would also be 
two “juges suppléants” belonging to American States and chosen from the 
national Judges appointed by the various Governments. ' These could either 
be selected by agreement between the parties or nominated by the Court. 
Finally, there would be five of the permanent Judges of the Court, including 
-the President or Vice-President. The hearing would be in some part of the 
American Continent. If one of the parties desired the Court to be consti- 
tuted in this manner, but the other did not (e.g., in a dispute between an 
American and a European country), this issue would be left to the Court 
itself (or perhaps to the President) to decide. The same procedure could, 
if desired, be applied to obtaining advisory opinions. 

112. In favour of this scheme it may be said that it would secure uni- 
formity of jurisprudence and a coherent and self-consistent Court, while 
going at least some considerable distance towards satisfying regional aspira- 
tions. There are obviously a number of possible variations of the scheme, 
by which satisfaction to the regional principle might equally be given without 
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sacrificing the principle of coherence and consistency. But it clearly would 
not secure, to, the same extent as the first proposal, the objects with which 
that proposal has been made. It is, in fact, impossible to produce any pro- 
posal which would ensure all the objects in question without being open to 
at any rate some of the objections indicated in paragraphs 109 and 110. 


CHAPTER XII 
SUMMARY OF RECOMMENDATIONS AND CONCLUSIONS 
CHAPTER I.—InTRopUcTION 


113. In general the Statute of the Court has worked well and should be 
‘retained as the general structure of the future Court. In the case of pro- 
visions as to which no recommendation is made, we consider that no amend- 
ment is called for (paragraphs 4 and 5). 

114. Whether a new Court be set up or the existing one continued, the 
present name and seat of the Court should be retained (paragraphs $ and 7). 


CHAPTER JI.—NEED. ror A New INTERNATIONAL AGREEMENT ABOUT THB 
Court , 


115. On the assumption that an International Court in some form will 
be required after the war, it will not be sufficient to rely on the automatic. 
continuance and functioning of the existing Permanent Court of Inter- 
national Justice. A new international agreement will be needed, whether 
the object be to set up a new Permanent Court or merely to continue the 
old one in existence (paragraphs 8-11). 


CHAPTER. III.——CONNEXION BETWEEN THE COURT AND A Gixnnas INTER- 
NATIONAL ORGANISATION 


116, The existing connexion between the Court and the ane of Na- 
tions should be discontinued and should not, for the present at any rate, be 
replaced by an organic ! connexion with any new International Organisation. 
This need not exclude all connexion between the Court and the International 
Organisation. The Court would be part of the machinery at the disposal of 
the Organisation; and the constitution of the Organisation might lay down 
the conditions in which its members would be bound to have recourse to the 
Court, and provide measures for ensuring that the decisions of the Court 
were complied with: A connexion of this character would not be created by. 
the Statute of the Court, but by the constitution of the Organisation 
(paragraphs 12-20). ‘ 

1 By organic connexion is meant that the Court was established by one of the articles of 


the League Covenant, that its judges were elected by the Assembly and Council of the League 
‘and that its expenses were a charge on the budget of the League, &c. 


~ 
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CHAPTER TV.—CONSTITUTION OF THE COURT 


Section 1.—Qualtfications and, Nationality of Judges - 

117. The requirements of Article 2 of the existing Statute of the Court 
should be maintained as they stand, so that the Court would be composed 
of “a body of independent Judges, elected regardless of their nationality 
from amongst persons of high moral character who possess the qualifications 
required in their respective countries for appointment to the highest judicial 
offices, or are jurisconsults of recognised competence in international law” 
(paragraph 21). 

118. The question of the weight to be given to the various factors of 
judicial standing, academic or forensic attainments, political, administrative 
or diplomatic experience in choosing the Judges of the Court is one which 
cannot satisfactorily be dealt with in the Statute of the Court and must be 
left to the judgment of those responsible for the nomination and election of 
candidates. It is, however, desirable that a certain balance should be 
maintained Between those Judges possessed of previous general judicial 
experience and those having a specialised knowledge of international law. 
There has been a tendency for the former to be under-represented, and some 
increase.in the proportion of Judges who have had judicial experience in 
their own countries is desirable (paragraph 22). 

119. It is essentially inconsistent with the principle of electing the best 
candidates, irrespective of nationality, that there should be any system 
directed to securing the permanent representation of ‘certain countries or 
groups of countries amongst the Judges of the Court. Any such system 
also tends to produce a large unwieldy Court instead of the reduced Court 
which we recommend. ‘There is no need to continue any such system 
(paragraphs 25 and 26). 

120. Any specific attempt, such as that made in Article 9 of the Statute, 
to secure the representation of particular legal systems, as such, should be 
abandoned. On the other hand, there is great value in the representation 
among the Judges of the Court of different types of mind and methods of 
legal thought, and this would indirectly have the consequence that certain 
countries would habitually be represented. If the principle of selecting the 
best available candidates is acted on, it will almost inevitably result that 
different schools of thought would in practice find representation, and no 
special steps to secure this end would be necessary (paragraphs 23 and 24). 

121. Everything points to the paramount importance of selecting the 
best available candidates irrespective of other considerations. Failing this, 
a demand is certain to grow up for a larger Court and for the representation 
of particular countries or groups of countries as such (paragraph 27). 

122. The existing provisions of the Statute directed to securing and 
safeguarding the independence of the J ae, are satisfactory and require no 
change iparagráph 28). 
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Section 2. Nin of Judges 


123. The present number of fifteen judges is tos high to be conducive to 
the satisfactory working of the Court and should be reduced to nine, exclu- 
sive of ad hoc Judges. The quorum should be seven (paragraphs 29-32). 
Section 3.—Period of Appoiniment 

124. The present system of electing the Judges for a period of nine years 
is satisfactory and should be continued (paragraphs 33 and 34). 

125. On the other hand, it is undesirable to continue the existing system 
whereby the entire Court goes out of office every nine years. This should 
be replaced by a system under which one-third of the Judges would go out 
of office every three years, when an election would be held to fill these vacan- 
cies. In order to get this system working, special arrangements would be 
necessary during the first years after its adoption. Any Judge elected to fill 
an interim vacancy caused by the death or retirement of a Judge would 
serve only for the remainder of his predecessor’s term of office. All Judges 
should, as at present, be eligible for re-election (paragraph 35). 

126. There should be no age limit at which Judges should be called‘on to 
retire. If, however, an age limit were adopted it should not be fixed too low. 
Seventy-two would be a minimum, and 75 probably preferable (paragraphs ` ` 
36 and 37). 


Section 4.—Nattonal and Supplementary Judgea 


127. The existing rule, which permits Judges of the nationality of any 
of the parties to a case to sit in the case, and also provides that any party 
may, if there is no Judge of its nationality on the Court, appoint some person. 
(known as a “national” or ad hoc Judge) to sit in the case, should be main- 
tained (paragraphs 38 and 39). 

128. In order to spread interest in the Court, and to give a more permanent 
and assured position to the national Judges, each country party to the 
Statute should nominate one candidate, who, as such, would, tpso facto, 
become a member (though not a Judge) of the Court and the national judge 
of his country. These national judges would also be available to sit when 
required as supplementary Judges of the Court to make up the number of 
nine, and for other purposes (paragraphs 40-44). . 


Guri V.—Metsop OF NOMINATION AND ELECTION 
Section 1.—Nomination l 
129. The existing system of nomination of candidates by the national 
groups in the Permanent Court of Arbitration should be replaced by a 
system of direct nomination by Governments (paragraph 45). 
130. Each of the Governments concerned should nominate one candidate 
only, who should be one of its nationals (paragraph 46). 
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131. The provisions of Article 6 of the Statute E T Govern- 
ments to consult the appropriate judicial, legal and academic authorities 
in their respective countries before making nominations should be metainee 
as a recommendation erep 47). 


Section 2.— Election 


132. The method of double election of Judges by the Assembly and Council 
of the League should be discontinued and replaced by direct election by the 
Governments from among the corpus of candidates. nominated (paragraphs 
48 and 49). 

133. Unless it proved possible to combine the elections with meetings 

¿of the Assembly of the future General International Organisation, special 
meetings of Governments would have to be held every three years. The 
inconvenience of so frequent meetings might be reduced by conducting the 
first ballot in writing, each Government sending its vote to an agreed 
headquarters Government. In that case subsequent ballots might be con- 
ducted by the diplomatic representatives of the Governments concerned at 
some convenient capital (e.g., the seat of the Court), assisted if desired by an 
ad hoc representative of any Government wishing to’ eae one (paragraphs 
50 and 51). / 

134. In the event of the subsequent establishment of an organic connexion 
between the Court and the future Political Organisation, the task of election 
could'then be transferred to the appropriate organisation of the latter body 
(paragraph 52). 

135. Judges should, as at present, be elected by an absolute wajonty of 
the votes cast (paragraph 53). 


CHAPTER VI.—JURISDICTION OF THE COURT 


136. It should be open to all States, whether or not members of the future 
General International Organisation, to become parties to the Statute of the 
Court; but no country should be permitted to have recourse to the Court 
which is not a party to its Statute (paragraph 54). 

137. Since it is of prime importance that the jurisdiction of the Court 
should be confined to matters that are really “justiciable,” -and that all 
possibility should be excluded of the Court being used to deal with cases 
which are essentially political in their nature and require to be dealt with 
by political means, a more precise definition of the jurisdiction of the Court 
is required than that contained in the existing Statute (paragraphs 55-57). 

188. The Statute should contain no provision making the jurisdiction of 
the Court compulsory for the adhering States. On the other hand, there 
would, as at present, be nothing to prevent countries voluntarily accepting 
compulsory jurisdiction by other means, either generally or in defined cases, 
e.g., under particular bilateral or multilateral conventions in regard to 
disputes arising thereunder, or by means of a general agreement between 
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two or more States to have recourse to the Court in justiciable disputes 
arising between them, or by acceptance of the existing “Optional Clause,” 
which should be retained. There would equally be nothing to prevent com- 
pulsory recourse to the Court being made a condition of membership of any 
future General International Organisation, to such extent and on such 
terms as its members thought proper and decided to lay down in the Con- 
stitution of the Organisation. In such event the Constitution of the Organ- 
isation could also set out the means whereby the decisions of the Court in 
these cases should be enforced (paragraphs 58-60). 

139. In imposing any general obligation on States to have compulsory 
recourse to the Court as contemplated in paragraph 138 above, it will almost 
certainly be necessary to allow countries to make certain reservations, as 
in the case of acceptance of the ‘‘ Optional Clause” (paragraph 61). ° 

140. The law to be applied by the Court is set out in Article 38 of the 
Statute, and, although the wording of this provision is open to certain criti- 
cisms, it has worked well in practice and its retention is recommended 
(paragraph 62). 

141, Article 59 of, the Statute, which provides that “The decision' of the 
Court has no binding, force except between the parties and in respect of 
that particular case,” should be maintained (paragraph 63). 


Cuaprar VII.—Anpvisory OPINIONS 


142. The Court’s jurisdiction to give Advisory pune should be main- 
tained (paragraphs 64-68). 

148. The right to ask for such an opinion should. not be confined to the 
executive organs of any future General International Organisation, but 
should be extended to all international associations of an inter-State or 
intergovernmental character possessing the necessary status, and to any two 
or more States acting in concert (paragraphs 69-71). 

144. References should be confined to matters of law which fall within the 
jurisdiction of the Court. They should be made on the basis of a definite 


question and of a fully stated and agreed set of facts (paragraphs 69 and 72). . 


145. The Court should be given the necessary competence to reject any 
application not in conformity with paragraphs 143 or 144, or which, in its 
opinion, involved any other abuse of the a Sea relating to Advisory 
Opinions (patagraphs fore 


CHAPTER Wii oa 


Section 1.—General l : 
146. The procedure of the Court should, in general, be left to be, settled 


by the Court itself by Rules of Court. From this point of view, some of the - 


provisions about procedure in the Statute could be eliminated and dealt 
with by Rules of Court. Subject to this, the procedure of the Court has 
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worked well in practice and calls for little change (paragraphs 76 and 77). 
' 147. It is desirable to regulate oral proceedings before the Court in such 
& Way 28 to avoid a general repetition of matters already adequately covered 
by the written pleadings, but the matter is one for the discretion of the Court 
rather than for written rules (paragraph 77). > 


Section 2.—Language 


148. The question of the TOERNE of the Court is one of principle and 
should be dealt with in the Statute, except that the question of translations 
or interpretations from one language to another in the course of the written 
- pleadings or oral hearing should be left to be settled by the Court. The 
existing rule that French and English are the official languages of the Court 
should ‘be retained (paragraph: 78). 


Section 3.—Method of Producing Judgments 


149. Subject to paragraph 150 below, the present method for producing 
Judgments is satisfactory and should be maintained. The majority rule for 
decisions should be maintained, despite the fact that it may result in deci- 
sions being given by a majority of only one (paragraphs 79 and 80). 

160. The,right to give dissenting judgments is of great value and should 
be retained. Further, all Judges, whether of the majority or the minority, 
should state their views in separate Judgments, though it would remain: 
open to any two or more of them.to combine in a common judgment. The 
actual decision of the Court would then be confined to the ‘‘dispositif”’ 
or formal order or ruling relative to the matter before the Court. The 
reasons for or against that decision would, however, be set out in a number 
of separate judgments ae 81-84). 


CHAPTER TX.—Apppas 


` 151. The existing provision of the Statute that the decisions of the Court 
are final and not subject to appeal should be maintained (paragraph 85). 
152. It is not desirable that the Court should act as a court of appeal from 
local or regional tribunals administering international law (paragraph 86). 
153. It may be found desirable to confer on the Court some sort of appel- 
late jurisdiction from tribunals which may be set up under the Peace Treaties 
to deal with'certain questions arising thereunder, analogous to the Mixed 
Arbitral Tribunals set up after the last war, with the object of securing uni- 
formity of jurisprudence in the interpretation and application of the relevant | 
provisions of the Peace Treaties. No direct right of sppeal to the Court 
from the actual decisions, as such, of these tribunals should be established. 
On the other hand, it would be possible to set up a procedure whereby the 
opinion of the Court on matters of treaty interpretation or international law 
could be obtained for the guidance of the tribunals concerned. This might 
be done a some system of “ vocation which would probably suffice in 
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practice to secure general uniformity of jurisprudence. This would be a 
matter to be decided by the instruments setting up the tribunals and not by 
the Statute of the Court (paragraphs 87-90). 


CHAPTER X.— FINANCE 


154. The finances of the Court, hitherto part of the budget of the ices 
of Nations, should be placed on an independent and self-contained basis, 
whether or not there is in other respects any organic connexion between the 
Court and a future General International Organisation. . Provision for 
financing the Court, and for fixing the salaries and pensions of the Judges, 
Registrar, &c., should be made by the Statute or by collateral agreements 
between the Governments parties thereto. The existing scale of salaries and 


allowances, &c., should be provisionally continued. Provision should be , 


made for ensuring that these are not affected by fluctuations in the value of 
the currency in which they are paid (paragraphs 91-95). 

155. As part of the genoral question of regulating the existing financial 
obligations of the League, it will be necessary to have regard to the accrued 
pension rights of past and present Judges and officials of the Court (para- 
graph 96). . 

Warum Margi, Chairman ` 
G. KAECKENBEECK 
F. Havuicek 

R. CASSIN i 
ANDRÉ GROS 

C. A. STAVROPOULOS 
G. ScHOMMER 
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R. M. CAMPBILL 
Erik COLBAN l 

B. WINIARSKI 
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G. G. Frrzmavricn, Secretary 


DUMBARTON OAKS PROPOSALS 


STaTmamnt BY THE PRESIDENT oF THE Unrrep Stratus REGARDING THE’ 
DUMBARTON OAKS PROPOSALS 


October 9, 1944 


I wish to take this opportunity to refer to the work of the Dumbarton 
Oaks Conversations between the delegations of the United States, the United 
Kingdom, the Soviet Union, and China on the plans for an international 
organization for the maintenance of peace and security. 3 

The conversations were completed Saturday, October 7, 1944, and pro- 
posals were submitted to the four Governments for their consideration. - 
These proposals have been made public to permit full discussion by the 


J, 
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people of this country prior to the convening of a wider conference on this 
all-important subject. 

' Although I have not yet baat able to make a thorough study of these 
proposals, my first impression is one of extreme satisfaction, and even sur- 
‘ prise, that so much could have been accomplished on so difficult a subject in 
so short a time. This achievement was largely due to the long and thorough 
preparations which were made by the Governments represented, and in our 
case, was the result of the untiring devotion and care which the Secretary of 
State has personally given to this work for more than two and a half years— 
indeed for many years. 

The projected international organization has for its primary purpose the 
maintenance of international peace and security and the creation of the 
conditions that make for peace. 

We now know the need for such an organization of the peace-loving peoples 
and the spirit of unity which will be required to maintain it. Aggressors like 
Hitler and the Japanese war lords organize for years for the day when they 
can launch their evil strength against weaker nations devoted to their peace- 
ful pursuits. This time we have been determined first to defeat the enemy, 
assure that he shall never again be in position to plunge the world into war, 
and then to so organize the peace-loving nations that they may through 
unity of desire, unity of will, and unity of strength be in position to assure 
that no other would-be aggressor or conqueror shall even get started. That 
is why from the very beginning of the war, and paralleling our military plans, ` 
we have begun to lay the foundations for the general organization for the 
maintenance of peace and security. 

It represents, therefore, a major objective for. which this war is being 
fought, and as such, it inspires the highest hopes of the millions of fathers 
and mothers whose sons and daughters are engaged in the terrible struggle 
and suffering of war. 

The projected general organization may be regarded as the keystone of the 
arch and will include within its framework a number of specialized economic 
and social agencies now existing or to be established. 

The task of planning the great design of security and peace has been well 
begun. It now remains for the nations to complete the structure in a spirit 
of constructive purpose and mutual confidence. 


STATEMENT BY THE SECRETARY OF Stats oF THB UNITED Srami 
October 9, 1944 


‘The proposals for an international organization for the maintenance of 
international peace and security, upon which the representatives of the 
United States, the United Kingdom, the Soviet Union, and China have 
agreed during the conversations at Dumbarton Oaks, have been submitted 
to the four Governments and are today being made eal available to 
the people of this Nation and of the world. 
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_ All of us have every reason to be immensely gratified by the results 
achieved at these conversations. To be sure, the Proposals in their present 
form are neither complete nor final. Much work still remains to be done 
before a set of completed proposals can‘be placed before the peace-loving 
nations of the world as a basis of discussion at a formal conference to draft a _ 
charter of the projected organization for submission to the governments. 
But the document which has been prepared by the able representatives of the 
four participating nations and has been agreed to by them as their recom- ` 
mendation to their respective Governments is sufficiently detailed to indicate 
the kind of an international organization which, in their judgment, will meet 
the imperative need of providing for the maintenance of international peace 
and security. 

These proposals are now being studied by the four Governments which 
were represented at the Washington Conversations and which will give their 
urgent attention to the next steps which will be necessary to reach the goal 
of achieving the establishment of an effective international organization. 

These proposals are now available ee. full study and discussion by the 
peoples of all countries. 

We in this country have spent many A S in careful planning and wide 
consultation in preparation for the conversations which have just been 
. concluded. Those who represented the Government of the United States ` 
in these discussions were armed with the ideas and with the results of think- 
ing contributed by numerous leaders of our national thought and opinion, 
without regard to political or other affiliations. 

It is my earnest -hope that, during the time which must elapse before the 
convocation of a full United Nations conference, discussions in the United 
States on this all-important subject will continue to be carried on in the 
same non-partisan spirit of devotion to our paramount national interest in 
peace and security which has characterized our previous consultations. I 
am certain that all of us will be constantly mindful of the high responsibility 
for us and for all peace-loving nations which attaches to this effort to make 
permanent a victory purchased at so heavy a cost in blood, in tragic suffer- 
ing, and in treasure. We must be constantly mindful of the price which all 
of us will pay if we fail to measure up to this unprecedented responsi- 
bility. 

It- is, of course, inevitable that when many governments and - peoples 
attempt to agree on a single plan the result will be in terms of the highest 
common denominator rather than of the plan of any one nation. The 
organization to be created must reflect the ideas and hopes of all the peace- 
loving nations which participate in its creation. The spirit of coöperation 
must manifest itself in mutual striving to attain the high goal by common 
agreement. 

The road to the establishment of an international Greanisation capable of 
effectively maintaining international peace and security will be long. At 


war shall not be in vain. 
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times it will be difficult.’ But we cannot hope to attain so great an objective 
without constant effort.and unfailing determination that the sacrifices of this 


‘ 


Report To THE SECRETARY OF STATE 


Submitted by the Chairman of the American Delegation to the Washington 
Conversations on International Organization 


October 7, 1944 


I take ae pleasure in ‘submitting to you the results of the exploratory — 
conversations on international organization held in Washington between 
representatives of the Governments of the United States, the United King- 
dom, the Soviet Union, and China. The first phase of the conversations, 
between representatives of the United States, the United Kingdom, and the 
Soviet Union, took place from August 21 to September 28; the second phase, 
between representatives of the United States, the United Kingdom, and 
China, was held from September 29 to October 7. The results of the work 
accomplished in both phases are embodied in the following Proposals which 
each: of the four delegations is transmitting to its respective Government as 
the unanimously agreed recommendations of the four delegations. 

I am happy to report that the conversations throughout were charac- 
terized by a spirit of complete coöperation and. great cordiality among all 
participants, the proof of which is evident in the wide area of agreement 
covered in the Proposals. The few questions' which remain fof further 
consideration, though important, are not in any sense insuperable, and I 
recommend that the necessary steps for obtaining agreement on these points 
be taken as soon as possible. 

It is proper to emphasize, at the conclusion of these preliminary conversa- 
tions, that the Proposals as they are now submitted to the four Governments 
comprise substantial contributions from each of the delegations. It is my 
own view, which I believe is shared by all the participants, that the agreed 
Proposals constitute an advance over the tentative and preliminary proposals 
presented by each delegation. This has resulted from a -single-mindéed 
effort of all the delegations at Dumbarton Oaks to reach a common under- 
standing as to the most effective international organization capable of fulfill- 
ing the hopes of all peoples everywhere. ` 

I wish to take this opportunity to express my grateful recognition of the 
contribution to the successful outcome of these conversations made by the 


, members of the American delegation and to commend the advisers and the 


staff for their most helpful assistance. Above all, I wish to express my pro- 
found appreciation to the President and to you, Mr. Secretary, for the cons, 


-stant advice and guidance without which our work could not have been 


accomplished with such constructive and satisfactory results. 
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STATEMENT ISSUED SIMULTANEOUSLY BY THE 
PARTICIPATING GOVERNMENTS 


October 9, 1944 ` 


The Government of the United States has now received the report of its 
delegation to the conversations held in Washington between August 21. and 
October 7, 1944, with the delegations of the United Kingdom, the Union of 
Soviet Socialist Republics, and the Republic of China on the subject of an 
international organization for the maintenance of peace and security. 

There follows a statement of tentative proposals indicating in detail the 
wide range of subjects on which agreement has been reached at the conver- 
sations. 

The Governments which were represented in the discussions in Washing- 
ton have agreed that after further study of these proposals they will as soon 

as possible take the necessary steps with a view to the preparation of com- ` 
plete proposals which could then serve as a basis of discussion at a full United 
Nations conference. 


PROPOSALS FOR THE ESTABLISHMENT OF A GENERAL 
INTERNATIONAL ORGANIZATION 


October 7, 1944 


There should be established an international organization under the title 
of The United Nations, the Charter of which should contain provisions 
necessary to give effect to the proposals which follow. 


CHAPTER I. PURPOSES 


The purposes of the Organization should be: 

1. To maintain international peace and security; and to that aa to take 
effective collective measures for the prevention and removal of threats to 
the peace and the suppression of acts of aggression or other breaches of the 
peace, and to bring about by peaceful means adjustment or settlement of 
international disputes which may lead to a breach of the peace; 

2. To develop friendly relations among nations and to take other appro- 
priate measures to strengthen universal peace; 

3. To achieve international coöperation in the solution of international 
economic, social and other humanitarian problems; and 

4. To afford a center for harmonizing the actions of nations in the achieve- 
ment of these common ends. 


$ CHAPTER IL. PRINCIPLES 


.In pursuit of the purposes mentioned in Chapter I the Organization and 
its members should act in accordance with the following principles: 

1, The Organization is based on the principle of the sovereign equality of 
_ all peace-loving states. 
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2. All members of the Organization undertake, in order to ensure to all of 
them the rights and benefits resulting from membership in the Organization, 
to fulfill the obligations assumed by them in accordance with the Charter. 

3. All members of the Organization shall settle their disputes by peaceful 
means in such a manner that international peace and security are not 
endangered. . 

4, All members of the Organization shall refrain in their international 
relations from the threat or use of force in ‘any manner inconsistent with the 
purposes of the Organization. 

5. All members of the Organization shall give every assistance to the 
Organization in any action undertaken by it in accordance with the provi- 
sions of the Charter. 

6. All members of the Organization shall refrain from giving assistance to 
any state against which preventive or enforcement action is being under- 
taken by the Organization. 

The Organization should ensure that states not members of the Organiza- 
tion act in accordance with these principles so far as may be necessary for 
the maintenance of international peace and security. 


CHAPTER II. MEMBERSHIP 


1. Membership of the Organization should be open to all cece 
states. 


CHAPTER IV. PRINCIPAL ORGANS 


1. The Organization should have as its principal organs: 
a. A General Assembly; 
b. A Security Council; 
c. An international court of justice; and 
d. A Secretariat.. 
2. The Organization should have such subsidiary: agencies as may be 
found necessary. 


CHAPTER V. THE GBNERAL ASSEMBLY 
Section A. Composition 


All members of the Organization should be members of the E 
Assembly and should have a number of representatives to be specified in the 
Charter. l ; 


~ Section B. Functions and Powers 
1. The General Assembly should have the right to consider the general 
principles of coöperation in the maintenance of international peace and 
security, including the principles governing disarmament and the regulation 
of armaments; to discuss any questions relating to the maintenance of inter- 
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national peace and security brought before it by any member or members of- 
the Organization or by the Security Council; and to make recommendations 

with regard to any such principles or questions. Any such questions on 

whith action is necessary should be referred to the Security Council by the 

General Assembly either before or after discussion. The General Assembly 
should not on its own initiative make recommendations on any matter relat- 

ing to the maintenance of international peace and security which is being 

dealt with by the Security Council. 

2. The General Assembly should be empowered to admit new members to. 
the Organization upon recommendation of the Security Council. 

3. The General Assembly should, upon recommendation of the Security 
Council, be empowered to suspend from the exercise of any rights or 
. privileges of membership any member of the Organization against which 
preventive or enforcement action shall have been taken by the Security 
Council. The exercise of the rights and privileges thus suspended may be 
restored by decision of the Security Council. The General Assembly should 
be empowered, upon recommendation of the Security Council, to expel from 
the Organization any member of the Organization which persistently violates 
the principles contained in the Charter. 

4. The General Assembly should elect the non-permanent meib of the 
Security Council and the members of the Economic and Social Council 
provided for in Chapter IX. It should be.empowered to elect, upon recom- 
mendation of the Security Council, the Secretary-General of the Organiza- 
tion. It should perform such functions in relation to the election of the 
judges of the international court: of justice as may be conferred upon it by. 
the statute of the court. 

5. The General Assembly should apportion the expenses among the mem- 
bers of the Organization and should be opener to approve the budgets of 
the Organization. 

6. The General Assembly should initiate studies and make recommenda- 
tions for the purpose of promoting international coöperation in political, 
economic and social fields and of adjusting situations likely to impair the 
general welfare. 

7. The General Assembly should make recommendations for the codrdina- 
tion of the policies of international economic, social, and other specialized 
_ agencies brought into relation with the Organization in accordance with 
agreements between such agencies and the Organization. 

8. The General Assembly should receive and consider annual and special 
reports from the Security Council and reports from other bodies of the 
Organization. ‘ 


Section C. Poling- 


1. Each member of the Organization should have ore vote i in the General 
Assembly. 
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2. Important decisions of the General Assembly, including recommenda- 
tions with respect to the maintenance of international peace and security; 
election of members of the Security Council; election of members of the 
Economic and Social Council; admission of members, suspension of the 
exercise of the rights and privileges of members, and expulsion of members; 
and budgetary questions, should be made by a two-thirds majority of those 
present and voting. On other questions, including the determination of 
additional categories of questions to be decided by a two-thirds majority, the 
decisions of the General Assembly should be made by a simple majority vote. 


Section D. Procedure 


1. The General Assembly should meet in regula annual sessions and i in 
such special sessions as occasion may require. 

2. The General Assembly should adopt its own rules of procedure and elect 
its President for each session. 

3. The General Assembly should be empowered to gt up such bodies and - 
agencies as it may deem necessary for the performance of its functions. 


CHAPTER VI. THE SECURITY COUNCIL 
Section A. Composition 


The Security Council should consist of one representative of each of eleven 
members of the Organization. Representatives of the United States of 
America, the United Kingdom of Great Britain and Northern Ireland, the 
Union of Soviet Socialist Republics, the Republic of China, and, in due 
course, France, should have permanent seats. The General Assembly 
should elect six states to fill the non-permanent seats. These six states 
should be elected for a term of two years, three retiring each year. They 
should not be immediately eligible for reelection. In the first election of the 

„non-permanent members three should be chosen by’ the General Assembly 
for one-year terms and three for two-year terms. 


Section B. , Principal Functions and Powers 


1. In order to ensure prompt and effective action by the Organization, 
members of the Organization should by the Charter confer on the Security 
Council primary responsibility for the maintenance of international peace 
and security and should agree that in carrying out these duties under this 
responsibility it should act on their behalf. 

2: In discharging these duties the Security Council should act i in accord- 
' ance with the purposes and principles of the Organization. 

3. The specific powers conferred on the Security Council in order to carry 
out these duties are laid down in Chapter VIII. 

4. All members of the Organization should obligate themselves to accept 
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the decisions of the Security Council and to carry them out in accordance 
with the provisions of the Charter. 

5. In order to promote the establishment and maintenance of interna- 
tional peace and security with the least diversion of the world’s human and 
economic resources for armaments, the Security Council, with the assistance 
of the Military Staff Committee referred to in Chapter VIII, Section B, 
paragraph 9, should have the responsibility for formulating plans for the 
establishment of a system of regulation of armaments for submission to the . 

_members of the Organization. 


Section C. Voting 


(Norn.—The question of voting procedure i in “the Security Council is still 
under consideration.) 


Section D. _ Procedure 


1. The Beeny Council should be so RES as to be able to function ' 
continuously and each state member of the Security Council should be 
permanently represented at the headquarters of the Organization. It may 
hold meetings at such other places as in its judgment may best facilitate its 
work. There should be periodic meetings at which each state member of 
the Security Council could if it so desired be represented by a member of the 
government or some other special representative. 

2. The Security Council should be empowered to set up such bodies or 
agencies as it may deem necessary for the performance of its functions 
including regional subcommittees of the Military Staff Committee. 

8. The Security Council should adopt its own rules of procedure, including 
the method of selecting its President. 

4, Any member of the Organization should participate in the discussion 
of any question brought before the Security Council whenever the Security 
Council considers that the interests of that member of the Organization are 
specially affected. l 

5. Any member of the Organization not having a seat on the Security 
Council and any state not a member of the Organization, if it is a party to a 
dispute under consideration by the Security Council, should be invited to 
participate in the discussion relating to the dispute. 


CHAPTER VO. AN INTERNATIONAL COURT OF JUSTICH 


1. There should be an international court of justice which should cone 
stitute the principal judicial organ of the Organization. ; 
2. The court should be constituted and should function in accordance with 
a statute which should be annexed to and be a part of the Charter of the . 
- Organization. 
3. The statute of the court of international justice should be either (a) the 
Statute of the Permanent Court of International Justice, continued in force 
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with such modifications as may be desirable or (b) & new statute in the 
preparation of which the Statute of the Permanent Court of International 
Justice should be used as a basis. 
` 4. All members of the Organization should ipso facto be parties to the 
statute of the international court of justice. 
5. Conditions under which states not members of the Organization may 
become parties to the statute of the international court of justice should be 
. determined in each case by the General Assembly upon recommendation of 
the Security Council. 


CHAPTER VIO. ARRANGEMENTS FOR THE MAINTENANCE OF INTERNATIONAL 
PEACH AND SECURITY INCLUDING PREVENTION AND SUPPRESSION OF 
AGGRESSION 


Section A. Pacific Settlement of Disputes 


1. The Security Council should be empowered to investigate any dispute, 
or any situation which may lead to international friction or give rise to a 
dispute, in order to determine whether its continuance is likely to endanger 
the maintenance of international peace and security. : 

2. Any state, whether member of the Organization or not, may bring any 
such dispute or situation to the attention of the General Assembly or of the 
Security Council. 

3. The parties to any dispute the continuance of which is likely to didana 
the maintenance of international peace and security should obligate them-- 
selves, first of all, to seek a solution by negotiation, mediation, conciliation, 
arbitration or judicial settlement, or other peaceful means of their own choice. 
The Security Council should call upon the parties to settle their dispute by 
such means. 

4. If, nevertheless, parties to a dispute of the nature referred to in para- 
graph 3 above fail to settle it by the means indicated in that paragraph, they 
should obligate themselves to refer it to the Security Council. The Security 
Council should in each case decide whether or not the continuance of the 
particular dispute is in fact likely to endanger the maintenance of inter- 
national peace and security, and, accordingly, whether the Security Council 
should deal with the dispute, and, if so, whether it should take action under 
paragraph 5. 

5. The Security Council should be empowered, at any stage of a dispute 
of the nature referred to in paragraph 3 above, to recommend appropriate 
procedures or methods of adjustment. 

6. Justiciable disputes should normally be referred to the international | 
court of justice. The Security Council should be empowered to refer to the 
court, for advice, legal questions connected with other disputes. 

7. The provisions of paragraph 1 to 6 of Section A should not apply to 
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situations or disputes arising out of matters which by international law are 
‘solely within the domestic jurisdiction of the state concerned. ` 


Section B. Determination of Threats to the Peace or Acts of Aggression and 
Action with Respect Thereto 


1. Should the Security Council deem that a failure to settle a douei in, 
accordance with procedures indicated in paragraph 3 of Section A, or in 
accordance with its recommendations made under paragraph 5 of Section A, 
constitutes a threat to the maintenance of international peace and security, 
it should take any measures necessary for the maintenance of international 
peace and security in accordance with the purposes and principles of the 
Organization. 

2. In general the Security Goaneil should determine the existence of any 
threat to the peace, breach of the peace or act of aggression and should make 
recommendations or decide upon the measures to be taken to maintain or” 
restore peace and security. 

3. The Security Council should be empowered to determine what diplo- 
matic, economic, or other measures not involving thé use of armed force 
should be employed to give effect to its decisions, and to call upon members 
of the Organization to apply such measures. Such measures may include 
complete or partial interruption of rail, sea, air, postal, telegraphic, radio 
and other means of communication and the severance of diplomatic and - 
economic relations. ` 

4. Should the Security Council consider such measures to be inadequate, it 
should be empowered to take such action by air, naval or land forces as may 
be necessary to maintain or restore international peace and security. Such 
action may include demonstrations, blockade and other operations by air, 
sea or land forces of members of the Organization. 

5. In order that all members of the Organization should contribute to the 
maintenance of international peace and security, they should undertake to 
make available to the Security Council, on its call and in accordance with a 
special agreement or agreements concluded among themselves, armed forces, 
facilities and assistance necessary for the purpose of maintaining interna- 
tional peace and security. Such agreement or agreements should govern 
the numbers and types of forces and the nature of the facilities and assistance 
to be provided. The special agreement or agreements should be negotiated 
as soon as possible and should in each case be subject to approval by the 
Security Council and to ratification by the signatory states in accordance 
with their constitutional processes. 

6. In order to enable urgent military measures to be taken by the Organ- 
ization there should be held immediately available by the members of the 
Organization national air force contingents for combined international 
enforcement action. The strength and degree of readiness of these con- 
tingents and plans for their combined action should be determined by the 
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Security Council with the assistance of the Military Staff Committee within 
the limits laid down in the special agreement or agreements referred to in 
` paragraph 5 above. 

7. The action required to carry out the decisions of the Security Council 
for the maintenance of international peace and security should be taken by 
all the members of the Organization in codperation or by some of them as 
the Security Council may determine. This undertaking should be carried 
out by the members of the Organization by their own action and through 
action of the appropriate specialized organizations and agencies of which 
they are members. 

8. Plans for the application of armed force should be made by the Security 
Council with the assistance of the Military Staff Committee referred to in 
paragraph 9 below. 

9. There should be established : a Military Staff Committee the functions 
of which should be to advise and assist the Security Council on all questions 
relating to the Security Council’s military requirements for the maintenance 
of international peace and security, to the employment and command of 
forces placed at its disposal, to the regulation of armaments, and to possible 
disarmament. It should be responsible under the Security Council for the 
strategic direction of any armed forces:placed at the disposal of the Security 

, Council. The Committee should be composed of the Chiefs of Staff of the 
permanent members of the Security Council or their representatives. Any 
member of the Organization not permanently represented on the Committee 
should be invited by the Committee to be associated with it when the efficient 
discharge of the Committee’s responsibilities requires that such a state 
should participate in its work. Questions of command of forces should be 
worked out subsequently. 
10. The members of the Organization should j join in affording mutual assist- 
ance in carrying out the measures decided upon by the Security Council. 
11. Any state, whether a member of the Organization or not, which finds 
itself confronted with special economic problems arising from the carrying 
out of measures which have been decided upon by the Security Council 
should have the right to consult the Security Council i in regard to a solution 
of those problems. 


Section C. Regional Arrangements 


1. Nothing in the Charter should preclude the existence of regional ar- 
rangements or agencies for dealing with such matters relating to, the main- 
tenance of international peace and security as are appropriate for regional 
action, provided such arrangements or agencies and their activities are 
consistent with the purposes and principles of the Organization. The 
Security Council should encourage settlement of local disputes through such 
regional arrangements or by such regional agencies, either on the initiative of 
the states concerned or by reference from the Security Council. 
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2. The Security Council should, where appropriate, utilize such arrange- 
ments or agencies for enforcement action under its authority, but no enforce- : 
ment action should be taken under regional arrangements or by regional 
agencies without the authorization of the Security Council. 

_ 8. The Security Council should at all times be kept fully informed of 
activities undertaken or in contemplation under regional arrangements or by 
regional agencies for the maintenance of international peace and security. 


CHAPTER IX. ARRANGEMENTS FOR INTERNATIONAL ECONOMIC AND . 
SOCIAL COOPERATION 


Section A. Purpose and Relationships 


1. With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations, the ` 
Organization should facilitate solutions of international economic, social and 
other humanitarian problems and promote respect for human rights and 
fundamental freedoms. Responsibility for the discharge of this function 
should be vested in the General Assembly and, under the authority of the 
General Assembly, in an Economic and Social Council. ` 

2. The various specialized economic, social and other organizations and 
agencies would have responsibilities in their respective fields as defined in 
their statutes. Each such organization or agency should be brought into 
relationship with the Organization on terms to be determined by agreement 
between the Economic and Social Council and the appropriate authorities of 
the specialized organisation or agency, subject to approval by the General 
Assembly. 


Section B. Composition and Voting 


r 


The Economic and Social Council should consist of representatives of 
eighteen members of the Organization. The states to be represented for 
this purpose should be elected by the General Assembly for terms of three 
years. Each such state should have one representative, who should have 
one vote. Decisions of the Economic and Social Council should be taken by 
simple majority vote of those present and voting. 


Section C. Functions and Powers of the Economic and Soctal Council 


.1. The Economie and Social Council should be empowered: 
- a. to carry out, within the scope of its functions, recommendations of 
the General Assembly; 

b. to make recommendations, on its own initiative, with respect to 
international economic, social and other humanitarian matters; 

c. to receive and consider reports from the economic, social and other 
organizations or agencies brought into relationship with the Organ- 
ization, and to codrdinate their activities through consultations with, 
and recommendations to, such organizations or agencies; 
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d. to examine the administrative budgets of such specialized organiza- 
tions or agencies with a view to making recommendations to the 

_ organizations or agencies concerned; 

e. to enable the PONOT Venera! to Stonda information to the 
Security Council; 

f. to assist the Security Council upon its request; and 

g. to perform such other functions within the general scope of its 
competence as may be assigned to it by the General Assembly. 


Section D. Organization and Procedure: 


1. The Economic and Social Council should set up an economic commis- 
sion, @ social commission, and such other commissions as may be required. 
These commissions should consist of experts. There should be a permanent 
staff which should constitute a part of the Secretariat of the Organization. 

2. The Economic and Social Council should make suitable arrangements 
for representatives of the specialized organizations or agencies to participate 
without vote in its deliberations and in those of the commissions established 
by it. 

3. The Economic and Social Council should adopt its own rules of pro- 
cedure and the method of selecting its President. 


CHAPTER X. THE SECRETARIAT 


1. There should be a Secretariat comprising a Secretary-General and such 
staff as may be required. The Secretary-General should be the chief ad- 
ministrative officer of the Organization. He should be elected by the Gen- 
eral Assembly, on recommendation of the Security Council, for such term 
and under such conditions as are specified in the Charter. — 

2. The Secretary-General should act in that capacity in all meetings of 
the General Assembly, of the Security Council, and of the Economic and 
Social Council and should make an annual report to the General Assembly 
on the work of the Organization. 

3.: The Secretary-General should have the right to bring to the attention 
of the Security Council any matter which in his opinion may threaten 
international peace and security. 


CHAPTER XI. AMENDMENTS 


Amendments should come into force for all members of the Organization, 
when they have been adopted by a vote of two-thirds of the members of the 
General Assembly and ratified in accordance with their respective constitu- 
tional processes by the members of the Organization having permanent 
membership on the Security Council and by a majority of the other members 
of the Organization. 


CHAPTER XII. TRANSITIONAL ARRANGEMENTS 
1. Periding the coming into force of the special agreement or agreements 
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referred to in Chapter VIII, Section B, paragraph 5, and in accordance with ` 
the provisions of paragraph 6 of the Four-Nation Declaration, signed at 
Moscow, October 30, 1943, the states parties to that Declaration should 
consult with one another and as occasion arises with other members of the 
Organization with a view to such joint action on behalf of the Organization 
as may be necessary for the. purpose of maintaining international peace and 
security. 

2. No provision of the Charter should preclude action taken or authorized 
in relation to enemy states as a result of the present war by the Governments 
having responsibility for such action. ' 


Nore 


In addition to the question of voting procedure in thé Security Council 
referred to in Chapter VI, several other questions are still under considera- , 
tion. 


INTER-AMERICAN JURIDICAL COMMITTEE 


REPORT ON THE DUMBARTON OAKS PROPOSALS SUBMITTED TO THE PAN-AMERICAN 
UNION FOR DISTRIBUTION TO THE AMERICAN GOVERNMENTS 


December 8, 1944 


The Inter-American Juridical Committee, having before it the Proposals 
for the establishment of a general international organization submitted by 
the conference held at Dumbarton Oaks, and acting in pursuance of the 
authority conferred upon thé Committee by Resolution XXV of the Meeting 
of Foreign Ministers held at Rio de Janeiro, which entrusted the Committee 
with the formulation of specific recommendations relative to international 
organization in the juridical and political fields and in the field of interna- 
tional security, begs to submit to the American Governments the following 
observations and recommendations looking to the possible improvement of 
the provisions of the Charter of the international organization to be estab- 
lished in accordance with the Proposals. 

The Committee has endeavored to keep strictly within the framework of 
the Proposals, in order that its suggestions may facilitate the formulation 
of a definitive agreement. The Committee realizes that a number of the 
provisions of the Proposals may have been deliberately drawn up in general 
terms, so as to invite comments of a constructive character. Its suggestions, 
therefore, take into account the latitude offered for alternative proposals 
within the general: scheme. 


CHAPTER I 
PURPOSHS OF THE ORGANIZATION 


The four purposes set forth in the Proposals must meet with the immediate 
commendation of all of the American Governments. They are purposes 
which have many times been proclaimed as governing the relations of the 
American States within their own regional inter-American system. The 
Juridical Committee suggests, however, that it would be desirable to-add an 
explicit reference to the promotion of justice in international relations as a 
condition of the maintenance of peace and security. In view of the fact that 
international security has in the past frequently been interpreted as consist- 
ing in the maintenance of the status quo, it is desirable to make it clear that 
the new international Organization will take a broader view of the mainte- 
nance of peace and security, so as to include within that objective the ad- 
justment of conditions that might lead to acts of violence and thus contribute 
to the removal of the causes of war. 

The concept of “justice” is, indeed, not, a simple one. It involves the 
, recognition of certain moral principles which transcend the strict legal rights 
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of states and constitute the ideal standard to which the law should ultimately 
attain. In its Preliminary Recommendation on Post-War Problems the 
Juridical Committee has already called the attention of the American Gov-' 
ernments to the dangers inherent in the extreme nationalism that was so 

marked a characteristic of international relations during the years preceding 

the present war. Unless this spirit of national selfishness can be brought un- 

der the control of the moral law, which transcends.national boundaries and - 
makes the welfare of one country the concern of another, there is grave 

danger that the rivalries of states will get beyond the control of any form of 

international organization. No doubt this objective of the promotion of 

-Justice is to be implied from the purpose set forth in the Proposals of codper- 

ating in the solution of international economic, social and other humanitarian’ 
problems; but in view of the disastrous effects of the false theories of na- 
tionalism which have prevailed so widely of recent years, there would seem 

to be distinct advantages in a formal pronouncement in respect to justice as 

an objective of the new international Organization. 


CHAPA II 
PRINCIPLES 


~ The Dea is to be based upon the principle of the sovereign equal- 

ity of all. peace-loving states. The phrase ‘‘sovereign equality” would ap- 
pear to call for clarification. The Juridical Committee, in its Preliminary | 
Recommendation on Post-War Problems, has emphasized that the sover- 
eignty. of the state must be understood in a manner consistent with the 
supreme necessity of maintaining peace, order and justice in the interna- 
tional community. It is fundamental, said the Juridical Committee, that - 
no nation should claim as an attribute of sovereignty the right to be the judge ` 
in its own case or the right to take the law into its own hands. The Proposals 
call upon states to make these concessions of sovereignty; and it is therefore 
to be assumed that the adjective “sovereign” is used in this limited sense. 

The principle of the equality of states is one which has been insistently 
maintained by the American States as one of the fundamental principles of 
their inter-American system. The principle of legal equality calls for the - 
recognition of the national character and personality of the separate states. 
In respect to the fundamental rights associated with the existence’ of the 
state and with the exercise of jurisdiction over its territory all states stand 
upon a footing of equality; and this equality must be maintained as an es- 
sential condition of the separate legal personality and corporate character of 
the members of the international community. On the other hand the rela- 
tive political importance of their respective réles in international affairs has 
always been recognized, and it has frequently been reduced to specific terms, 
as in the case of contributions by quotas to the maintenance of international 
institutions and agencies. 
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It would appear that the term “sovereign equality”, as used in the Propos- 
als, was intended to make it clear that the new international organization 
was not to be a super-state which would destroy the legal personality of its 
individual members. Many features of the new organization mark a de- 
parture from the existing rules of international law, notably the provisions 
for a vote in the General Assembly by a majority of two-thirds. These pro- 
visions might, under certain circumstances, suggest the possibility of en- 
croachment upon the reserved sphere of rights essential to the maintenance 
of the legal personality of the states. The use of the term “sovereign 
equality” in the Proposals is apparently intended as a guarantee that this 
will not be the case. TR : 

The second of the Principles set forth in Chapter II is the undertaking of 
the members to fulfill the obligations assumed by them in accordance with 
the Charter. The Juridical Committee deems it advisable to supplement 
this undertaking in respect to the specific obligations of the Charter by a 
reaffirmation of the general principle of the good faith of treaties. So grave 
have been the violations, during recent years, of the most solemn interna- 
‘tional engagements, both in the form of multipartite conventions and in the 
form of bipartite agreements, that it is necessary to proclaim in the clearest 
manner the oldest and most fundamental rule of international law: pacta 
sunt servanda. In its Reaffirmation of the Fundamental Principles of In- 
ternational Law, which. the Juridical Committee submitted to the American 
Governments in revised form on March 6, 1944, Article IV declared: “Good 
faith, which is a fundamental principle of international law, should govern 
the relations of states. Mutual trust in the pledged word is an essential 
condition of the peaceful codperation of states. Treaty obligations, freely 
and voluntarily entered into, must be faithfully observed.” Time-worn as is 
the principle, its importance at the present day is such as to warrant its 
inclusion in the Principles of the new Charter. 

By No. 3 of the Principles the members of the Organization become 
obligated to settle their disputes by peaceful means; and by No. 4 of the 
Principles they are called upon to refrain from the use of force in any manner 
inconsistent with the purposes of the Organization, which would include the 
use of force as an instrument of national policy. These are obviously es- 
sential conditions of law and order in the community of nations, many times 
reaffirmed in inter-American declarations. But the assertion of the two 
principles raises the question whether it would not be desirable at this 
point to make clear that provisions for the peaceful settlement of disputes 
and for the renunciation of the use of force can only be made practically 

‘effective if they are accompanied by a recognition of the need of making: 
changes in the law to meet’ the changing conditions of international life. 
International law must be dynamic in character if it is to be an adequate basis 
of peace. It must represent the sense of justice of the international commu- 
nity; and it is to be expected that the standard of justice will develop in 
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_ accordance with the new needs of the international community. In its 
Preliminary Recommendation on Post-War Problems the Juridical Com- 
. mittee, after studying the factors which contributed to the breakdown of 
law and order, came to the conclusion, among others, that “ Existing rules of 
positive law must not be regarded as fixing permanently the status quo, but 
rather as the necessary basis of international order and stability pending the: 
adoption of rules more in accord with the new needs of the international, — 
community.” l 
In this connection it should be observed that the Principles do not appear 

to give adequate recognition to the authority of the community of nations as 
a whole in relation to the individual members of the community. The Jurid- 
ical Committee believes that the time has come wher it must be formally 

proclaimed that the community of nations has rights in its own name, that 
it is not the mere agent of sovereign and independent states, but possesses a 
_ corporate character of its own, by virtue of which it may take action to 
protect the peace of the community and make provision for the public wel- 
fare. In its Preliminary Recommendation the Juridical Committee referred 
to the necessity of creating some machinery of international organization 
‘which could represent the will of the entire community and its collective 
interests rather than the will and the interests of its individual members, and 
which could carry into effect its decisions. While recognition of the au- 
thority of the international community is implicit in ‘a number of the pro- 
visions of the Proposals, there would seem to be an advantage in making more 
definite reference to it. 

, In addition to the Principles set forth the Juridical Committee believes it 
desirable to add the obligation on the part of every state to keep open the 
channels of communication and information with other countries in order to 
promote mutual understanding. It has been pointed out upon numerous 
occasions of recent years that there is little hope of maintaining friendly re- 
lations among the nations unless it is possible for the people of one country 
to know the true attitude of other countries. In its Preliminary Recom- 
mendation on Post-War Problems, the Juridical Committee,, discussing the 
extreme nationalism. that manifested itself in certain countries before the’ 
war, pointed out that the theories from which the new nationalism drew its 
strength took deeper root than would have been possible a generation earlier, 
due to the fact that the governments holding those views were able to shut off 
the sources of public information. ‘Rigorous censorship of the press,” -- 
said the Committee, “a governmental monopoly of radio broadcasting, the 
suppression of public meetings, and other forms of control made it impos- 
sible for publig opinion in those countries to have access to sources of infor- 
mation which might have enabled it-to form just judgments of the foreign 
policy pursued by the government.” The effective administration of the 
principle of open channels of communication and information would, in- 
deed, present difficulties; but it is believed that a considerable gain would 
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result if all of the members of the new Organization pledged themselves to 
- the principle, although reserving to themselves the enforcement of it. 

The principle of open channels of communication and information between 
state and state would be one element of those fundamental rights of the 
individual citizen which have come to be described collectively as a ‘bill of 
rights.” In Chapter IX, A, 1, of the Proposals the new Organization is 
called upon to “‘facilitate solutions of economic, social and other human- 
itarian problems and promote respect for human rights and fundamental 
freedoms.” This indirect reference to the principle that the individual citi- 
zen has rights which should be the concern of the international community 
might well be strengthened by specifically affirming that principle aniong 
others set forth in CHapter II. The Atlantic Charter refers to freedom from 
fear and freedom from want as being among the “common principles” 
in the national policies of their respective countries upon which the sig- 
natory powers base their hopes for a better future for the world. In his 
message to Congress on January 7, 1941, President Roosevelt referred to the 
fundamental principles, of freedom of speech and of expression and freedom 
of religious worship, affirming at the same time the necessity that men should 
live free from fear and free from want. It would seem desirable to include 
in the\charter of the new international Organization an international bill of 
rights containing the rights that are fundamental for the protection of the 
individual citizen. An international bill of rights might, if sufficiently com- 
prehensive, preclude the necessity of making provision for the protection of 
minorities in countries where there are large minority groups that have long 
possessed a separate national character. 


P i CHAPTER III ` 
MEMBERSHIP 


Membership of the Organisation i is to be open to all “peace-loving states”. 
The term “peace-loving”? appears to be somewhat ambiguous, and the 
Juridical Committee is of the opinion that it would be better to make the 
membership of the Organization open to all states that are prepared to 
accept the obligations of the Charter. The designation, ‘law-abiding 
states,” is suggested as more appropriate. As a practical matter all states 
would find it necessary and desirable to become members of the new Organ- 
ization, not only because of the protection given to them by the security 
provisions of the Charter and the other advantages attaching to membership, 
but because of the isolated position of a state outside the Organization. In 
its Preliminary Recommendation the Juridical Committee set forth the con- 
clusion that the international community must be organized on the basis of 
the coöperation of all nations, and that no nation was privileged to remain 
aloof from the organization thus established. The new Organization should 
have the same membership as the community of nations, or rather, it should 
be the community of nations itself, more closely united by virtue of the af- 
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firmation of new principles of collective responsibility and possessing . 
more effective agencies of coöperation for the attainment of its common ends, 
Universality of membership need not, however, prevent the assignment to 
recent enemy states of a special temporary status until such time as the 
other members of the Organization believe that those states are prepared to 
fulfill their obligations under the Charter.. (See Chapter XII.) A special 
problem would be presented in the case of Liechtenstein, Monaco and San 
Marino, whose diminutive size might make their full participation in the 
activities of the Organization somewhat embarrassing. But it would be no 
more difficult to make special provision for these states than it would be to 
create a ppenial status for them outside the Organization. 


Cur IV 
PRINCIPAL ORGANS ` 


' No comment called for. 
CHAPTER V 
THE GENERAL ASSEMBLY ; 

A. Composition. Under the provisions relating to the composition.of the 
General Assembly it is assumed that the phrase “number of representatives” _ 
refers to the number of delegates which may be accredited by a particular 
state to the General Assembly, and that these representatives are collectively 
to cast but one vote. 

B. Principal functions and powers. Under the provisions relative to 
functions and powers (No. 1) the General Assembly is authorized to make 
recommendations with respect to the general principles of codperation in the 

: maintenance of international peace and security, and with respect to any 
questions relating to the maintenance of peace and security which may be 
brought before it by any member of the Organization or by the Security 
Council. The provisions require clarification. It would appear that the 
competence of the General Assembly in this field is to be exercised in such a 
way as not to impede the action of the Security Council, which is made 
primarily responsible for the maintenance of international peace and security. 

Hence the distinction is made between questions on which action is necessary 
and those which-do not require action. The former are to be referred to the 
Security Council, either before or after discussion. No limitation is 

f placed, therefore, upon mere discussion by the General Assembly of any 
-question affecting the maintenance of peace. But if a particular matter is 

- being dealt with by the Security Council, thé General Assembly should not 
upon its own initiative make a recommendation on the matter. The Jurid- 
ical Committée interprets this provision to mean that the initiative in such 
cases would have to come from the Security Council, otherwise the purpose 
of the limitation imposed for the protection of the Security Council would be 
defeated, 
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Nothing is said to indicate to whom the recommendations of the General 
Assembly are to be made. It might be inferred that a recommendation in 
respect to a question on which action is necessary should be made to the 
Security Council. But this is not specified. There is merely the negative 
provision that a recommendation is not to be made if the matter is being 
dealt with by the Security Council. In respect to other recommendations, 
that is to say, those on which no action is necessary, the Juridical Committee 
assumes that they would be made to the governments, or possibly to the par- 
ticular parties to a dispute; and that they would be no more than expressions 
of opinion by the General Assembly as to the policy that it would be desirable 
to follow under the circumstances. In as much as the provisions of No. 1 
refer to recommendations with regard to “the general principles of codpera- 
tion in the maintenance of peace and security,” the Juridical Committee 
interprets this phrase as meaning more than mere recommendations. in re- 
gard to specific disputes, and it assumes that they would be included under 
the recommendations authorized in pees to political matters under the 

terms of No. 6. 

- As has been observed above, the provisions of No. 1 prohibit the General 
Assembly from making a recommendation upon any matter relating to the , 
maintenance of peace and security which is being dealt with by the Security 
Council. The prohibition would seem to be necessary in respect to a recom- 
mendation directed to the individual governments, in order to avoid a con- 
flict with the decision of the Security Council. But there does not appear to 
be any reason why a recommendation might not be made by the General 
Assembly to the Security Council, as a. means of expressing the public opin- 
ion of the whole body of states upon the question at issue. The Security 
Council would remain free to act, in accordance with its judgment of the 
merits of the recommendation. 

The General Assembly is given power (No. 2) to admit new members to 
the Organization, upon recommendation of the Security Council. This 
would appear to limit the power of.the General Assembly to mere approval 
of decisions taken by the Security Council. The Juridical Committee sug- 
gests that the General Assembly should be able to take the initiative in 
respect to the admission of new members, leaving it to the Security Council 
to propose such’ special provisions with respect to former enemy states as it 
may find to be necessary. In the case of political entities not previously 
existing as states, their recognition as new states should be made by the col- 
lective action of the General Assembly, and it should be automatically ac- 
companied by their admission to membership in the Organization. 

The General Assembly is given power (No. 3) to suspend and to expel 
members from the Organization. © The Juridical Committee believes that the 
provisions with respect to expulsion are not desirable. In its Preliminary 
Recommendation on Post-War Problems the Committee insisted that the 
international organization should include all nations within its membership. 
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(See above, Chapter III.) Provision should, no doubt, be made for the 
possibility of a state violating its obligations. . But in such case the particular 
state should be disciplined, not expelled. Expulsion would only tend to 
create factions in the international community. In this connection it should 
be observed that the Proposals wisely omit any provision for withdrawal of a 
member from the organization upon its own initiative. The experience of 
the League of Nations suggests that it is not proper to allow a state to decide 
whether or not it will codperate in the maintenance of the essential condi- 
tions of law and order in the community. 

The General Assembly has the function (No. 4) of electing the non-per- 
manent members of the Security Council. No distinction as to relative 
eligibility is made by the Proposals between the larger and the smaller states. 
All would be equally eligible as non-permanent members. 

In view of the fact that under the existing provisions of the Proposals the 
Security Council would not be in existence until the General Assembly met 
and elected the non-permanent members, it would seem desirable to name in 
the Charter the provisional non-permanent members of the Security Council, 
pending elections by the General Assembly in accordance with the Charter. 

(For.comment upon the Secretariat, see Chapter X.) 

The General Assembly is given (No. 6) power to make “recommendations” 
for the purpose of promoting international coöperation in political, economic 
and social fields and of adjusting situations likely to impair the general wel- 
fare.. This is a broad competence, and in view of the different interpreta- 
tions that might be put upon it, it requires clarification. In the first place it 
is not clear to whom the General Assembly i is to make its recommendations. 
(See the discussion of this same point in respect to the recommendations 
which the General Assembly is authorized to make under No. 1.) The 
alternatives in this case would appear to be that the recommendation should 
be made either to the Security Council or to the governments direct. No 
provision is made, however, in Chapter VI, B, dealing with the powers of the 
Security Council, for action by the Security Council upon recommendations 
of the General Assembly in the fields of political, economic and social co- 


operation. Hence it is to be inferred that the recommendations of the ` 


General Assembly in these fields are not to be made to the Security Council, 
for want of power by that body to act upon them. 

The alternative is that recommendations of the General Assembly are to 
be made to the governments direct. But this interpretation, if applied to 


all recommendations, would reduce the General Assembly to a purely con-. 


sultative body, subject at all times to the necessity of submitting its views to 


the individual states for their separate approval. This is scarcely com- | 


patible with the position assigned to the.General Assembly as one of the 


principal organs of the Organization. At the same time it would seem to be. 


in conflict with the terms of Chapter IX, A, which vest responsibility for 
promoting international coöperation in economic and social matters in the 
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General Assembly, thus implying that the General Assembly is more than a 
mere consultative body. ' 

It would seem desirable, therefore, that a clause be added to No. 6 clarify- 
ing the nature of the recommendations which the General Assembly is em- 
powered to make under that head. If the recommendations of the General 
Assembly are in any case to have the force of “resolutions,” taking effect 
immediately upon their adoption, specific provision should be made to that 
end. 

"What should be the character of the recommendations or resolutions 
which the General Assémbly might be authorized to make without the 
necessity of reference to the individual governments for their separate rati- 
fication? The subject is a difficult one, in view of the fact that the General 
Assembly is authorized to act by a two-thirds majority, which would have 
the effect of binding the other states to put the recommendation into effect. 
The Juridical Committee would propose that a distinction be made between 
recommendations providing for international coöperation in matters of gen- 
eral interest and recommendations changing the rules of international law. 
“International coöperation,” as distinct from the regulation of conflicting 
interests, appears to be the specific objective of No. 6, and it would seem 
desirable that the General Assembly should be able to take decisions at least 
in the field of economic and social coöperation, without the necessity of sub- ' 
mitting the proposed measures for ratification. The fact that the General 
Assembly is required to make “important decisions” by a two-thirds vote 
would suggest the possibility of decisions that are more than mere recom- 
mendations, as well as the further fact that recommendations facilitating 
solutions of economic and social problems, provided for in Chapter IX, are to 
be carried out by the Economic and Social Council. The Juridical Commit- 
tee would recommend, therefore, that the terms of No. 6 be clarified so as to 
“` permit the adoption of recommendations of this kind without the necessity 
of referring them to the governments for approval. 

In contrast to the recommendations above referred to, providing for inter- 
national codperation in matters of general interest, would be recommenda- 
tions having as their principal purpose a change in the rules of international 
law. Action by the General Assembly in this field does not appear to be 
contemplated by the provisions of No. 6; but in view of the broad phrasing 
of the provisions of this number, the Juridical Committee believes it neces- 
sary to emphasize that if the power of the General Assembly to make recom- 
mendations is intended to include resolutions, taking effect of themselves, 
such resolutions could not go so far as to have the effect of changing the rules 
‘of international law in the sense of modifying the established rights and 
duties of states. The General Assembly might properly make recommends-: 
tions in this field, acting in this respect in the role of an international confer- 
ence for the codification of international law. But all such recommenda- 
tions should be referred to the separate states for ratification in accordance 
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with their constitutional procedures. This was doubtless the intention of 

the Proposals, since it is not to be believed that so important a matter would - 
have been left to be decided in the opposite sense by mere inference from the 

broad competence assigned to the General Assembly under No. 6. 

Who is to make the distinction between recommendations providing for 
codperation in matters of common interest and recommendations changing 
the established rules of international law? The line might be at times diffi- 
cult to draw, since measures of coöperation would in most cases involve the 
assumption of new obligations in respect to the matter which is the object of 
codperation. The Juridical Committee would recommend that the General 
Assembly be permitted to make the distinction, subject , to a rule laid down 
for it to that effect in the Charter. 

The necessity of ratification by the separate states of domandano of 
the General Assembly proposing changes in the established rules of interna- 
tional law makes it desirable that a provision should be adopted in accordance 
with which these recommendations would come into effect when ratified by 
a fixed number of the members of the Organization. The Juridical Commit- 
tee would recommend that the General Assembly determine, at the time of 
the adoption of the recommendation, the number of ratifications necessary 
to bring the new rule of law into effect for the particular states ratifying it. ' 
The proposed rule might be in the form of a resolution attached to the 
recommendation or in the form of a general convention. ` The position of 
states not ratifying the resolution or convention would .be temporarily 
anomalous, as has been the case in the past when general conventions have 
been ratified ‘only by a limited number of states. It is to be expected, how- 
ever, that the new rule of law, assuming it to be in accordance with the prin- 
ciples of the Organization, would in due time come to be accepted as the ex- 
pression of the will of the international community. While the procedure 
above proposed falls short of the desire of many jurists for a more effective 
method of codifying and developing international law, the Juridical Com- 


mittee does not believe that states are as yet ready to modify their constitu- - " 


tional procedures so as to permit the adoption of legal obligationis by vote of 
an assembly of plenipotentiary representatives. 

While the Juridical Committee is aware of the cireumstances which made 
it appear necessary to entrust the Security Council with primary responsibil- 
ity for the maintenance of peace and security, thus constituting it beyond 
the direct control of the General Assembly in which all states are repre- 
sented, nevertheless the Committee believes it desirable to express the hope 
that in due time, when the dangers still existing after the war are past and 
when the international community has developed a greater sense of moral 
unity, it may be found possible to make the General Assembly the center of 
responsibility in the international organization.’ Under such a system the ~ 
Security Council would be converted into an Executive Committee of the 
General Assembly, empowered to take action in cases of emergency, but 
otherwise acting in response to the declared will of the General Assembly. 
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C. Voting. The provisions for voting in the General Assembly appear to 
be an attempt to reconcile the principle of the equality of states with the 
practical necessity of enabling the General Assembly to take effective action. 
The assignment of one vote to each state, irrespective of size, is a formal 
acknowledgment of the principle of the “sovereign equality” of states set 
forth in Chapter II of the Proposals. Distinguished jurists have from time 
to time proposed a weighting of votes of the members of an international or- 
ganization, so as to give to each state a voting power commensurate with its 
actual interest in the decisions to be taken and with the responsibility which 
it is able to assume for the maintenance of law and order. But it would 
seem that the time is not opportune for making such distinctions, and that 
the attempt to do so would only result in creating invidious discriminations 
that might give rise to unfriendly relations. 

On the other hand the provisions of Section C, No. 2, enable the General 
Assembly to adopt recommendations by a majority vote, which, in the case 
of important decisions enumerated in the paragraph, must be a majority of 
two-thirds. These provisions are significant, in that they mark a departure 
from the rule of absolute unanimity which prevailed, except in specified 
cases, in the decisions of the Assembly of the League of Nations. Their 
practical importance, however, depends in part upon the interpretation to be 
given to the terms of Section B, No. 6. (See above, p. 64.) If the recom- 
mendations of the General Assembly are to extend to matters of codperation 
which would involve practical commitments in the wide field assigned to 
coöperation under No. 6, the departure from the rule of unanimity represents 
` an important advance in the efficient administration of the many forms of 
common interest which it is to be expected that the new Organization will 
desire to regulate. The General Assembly .is given power, by majority 
vote, to determine any “additional categories” of questions to be decided by 
two-thirds vote; and it is to be expected that these additional categories will 
extend into the political, economic.and social fields referred to in Section B, 
No. 6. As has been observed above, the power of the General Assembly 
could not in any case extend to final action with respect to changes in the 
established rules of international law. 

D. Procedure. Section D makes no provision for a permanent seat of the 
Organization; but this is provided for in Chapter VI, D, 1. -The General © 
Assembly would normally hold its meetings at the permanent seat of the 
Organization, but there is no reason why it should not on occasion meet, at 
some other place that might be agreed upon. 


‘Cuivre VI 


THE SECURITY COUNCIL 


A. Composition. The provision for a Security Council of eleven members 
appears to be a fair compromise betweer the need of a body small enough’to 
take prompt action and large enough to permit an adequate representation 
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of the states which do not have permanent seats. The majority assigned to 
the non-permanent members seems intended to give assurance against any 
attempt on the part of the permanent members to dominate the interna- 
tional community. The provision for two-year terms, in contrast with the 
three-year terms of the non-permanent members of the Council of the 
League of Nations, offers the advantage of a more frequent representation of . 
the states not entitled to permanent representation. Commendable also is 
the provision for the retirement of three members each year, making it pos- . 
sible for the Security Council to reflect more adequately the opinion of the ` 
General Assembly. 

B. Principal functions and powers. The Security Council is given “pri- - 
mary responsibility” for the maintenance of international’ peace and secu- 
rity, acting on behalf of the other members of the Organization in the fulfill- 
ment of the duties thus entrusted to it. It would appear that this important - 
function is entrusted exclusively to the Security Council in order to insure 
that prompt action may be taken to meet threats to the peace and possible 
acts of aggression. This grant of power to the Security Council to act on 
behalf of the other members of the Organization represents an important 
delegation of power, one which might seem at first sight to be contrary to the 
“sovereign equality” of states, proclaimed as the first of the principles by 
which the new Organization is to be governed. The Juridical Committee is 
of the opinion, however, that in as much as this power of the Security Coun- 
cil relates to the enforcement of existing law when threatened by acts of 
aggression, and not to the creation of new law, the delegation of power to the . 
Security Council to maintain peace and security is fully justified by the cir- 
cumstances at present confronting the nations. Taken in connection with 
the obligation of the Security Council to act in accordance with the purposes 
and principles of the Organization, there would seem to be no encroachment 
upon the sovereignty or-equality of states in the sense in which these prin- 
ciples have come to be understood in recent years. The checks upon the 
power delegated seem to be adequate to prevent a possible abuse of it. 

On the other hand, while it appears to be a necessity of the present world 
situation that the General Assembly should delegate to the Security Council 
to take measures to maintain peace and security against acts of aggression 
and threats of aggression, there is no reason why the Security Council could 
` not exercise this exclusive power in informal codperation with the General 
_ Assembly. A provision requiring that the members of the Security Council 
should, upon request of a majority of the General Assembly, appear before 
that body when it is in session and give it information in respect to the nature 
of existing threats to the peace and the measures which the Security Council 
has taken or contemplates taking, would not impede in any way the freedom 
of the Security Council to take prompt action in the presence of an emer- 
gency. This provision, supplementing that of Chapter V, B, 8, which pro- 
vides for consideration by the General Assembly of reports from the Security 
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Council, would give to the members of the General Assembly a greater sense 
of their own responsibility in respect to their obligation to accept and carry 
out the decisions of the Security Council, in accordance with the provisions 
of Section B, No. 4, of this chapter. 

An important question is presented by the terms of Nos. 2 and 4 of the 
Functions and Powers of the Security Council. It is possible that the ques- 
tion was deliberately left undecided by the conference at Dumbarton Oaks, 
in view of the difficulty of coming to a decision at the present moment. No. 
2 provides that the Security Council is to discharge its duties in accordance 
with the purposes and principles of the Organization. Does this mean that 
the enforcement of the terms of the coming peace treaties, including the 
boundaries to be established between the present members of the United 
Nations, is to be regarded as within the power assigned to the Security Coun- 
cil to maintain international peace and security? No. 4 provides that the 
members of the Organization obligate themselves to carry out the decisions 
of the Security Council in accordance with the provisions of the Charter. 
Does this mean that the members of the Organization must assist in the en- 
forcement of the terms of the peace treaties? If it is the intention of the 
Proposals that the members of the Organization are to assume this obliga- 
tion, it would seem desirable to specify the obligation more clearly, and at 
the same time to relate the obligation to the principle that the Organization 
has the power to make changes in the status quo when called for by the ob- 
jective of promoting justice in international relations. If at times in the 
practical relations of states it becomes necessary to choose the lesser of two 
evils, the principle of justice can only be saved by reserving to the interna- 
tional community the right to readjust such situations when a more con- 
venient time arises. Otherwise the community as a whole becomes a party 
to the original wrong done. 

C. Voting. The question of voting procedure is left to be settled by later 
negotiations. In view, however, of official statements indicating certain of 
the issues in dispute. between the delegations at Dumbarton Oaks, the - 
Juridical Committee believes it desirable to recommend in the strongest 
terms possible that a state involved in a controversy should. not vote in its 
own case. , To grant such a right would be to establish a principle of the most 
reactionary character, since it would discriminate in favor of the states en- 
joying the right and would put other states not members of the Security 
Council in a position of inferiority. Equality before the law must be rigor- 
ously preserved, whatever concessions of political inequality it may be 
- necessary to make. The Covenant of the League of Nations specifically 
excepted the parties to a dispute from the unanimous agreement contem- 
plated in reports relative to the settlement of a The precedent 
should be followed here. 

It would:seem desirable, but not cidenta, that douikiora of the Security 
Council should be taken by a two-thirds vote, which would mean eight of the 
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present eleven members, But in such case the majority should always in- 
clude the votes of the permanent members, upon whom would fall the chief 
burden of arene the decisions of the Security Council. 


RITAR VII 
AN INTERNATIONAL COURT OF JUSTICE 


Provision is made under No. 1 for “an international court of justice,” 
which should constitute the principal judicial organ of the Organization. 
The Juridical Committee, in accordance with the conclusions reached in its 
Preliminary Recommendation, would suggest that the existing Permanent 
Court of International Justice should be named as the Court. The Protocol 

,to which the Statute of the Permanent Court of International Justice is at- 
tached is an independent treaty,.and it could without difficulty be incorpo- 
rated in the Charter of the new Organization, in accordance with the terms of 
No. 2. A large number of treaties relate directly to the existing Court, and 
it is desirable that they should not be automatically annulled. Doubtless it 
was the intention of the framers of the Proposals that there should be a legal 
succession from the existing Court to the new court; but apart from the 
practical convenience of juridical continuity, it-is only a proper recognition 
of merit that the existing Court, which has rendered such valuable service to 
the international community, should be named as the Court, with provision 
for such changes in its Statute as may be found necessary and proper, in ac- 
cordance with the provisions of No. 3, (a). : 

Provision is made in No. 5 that states not members of the Organization 
may under certain conditions become parties to the statute of the court.: 
This provision requires clarification. Membership in the Organization is to — 
be open to all “peace-loving states.” Is it contemplated that a peace-loving 
state which, for reasons of its own, might choose to remain outside the Or- 
ganization, might nevertheless be permitted to become a party to the statute 
of the court? Or is the reference to former enemy states, which the Security 
‘Council might not be willing to admit to membership in the Organization, 
yet might be willing to permit to become parties to the statute of the court? 


CHAPTER VIII 
MAINTENANCE OF PEACE AND SECURITY 


A. Pactfic settlement of disputes. The provisions of Nos. 1-5 appear to be 
an improvement upon the corresponding procedures of the Covenant of the 
League of Nations for the settlement of disputes. They are apparently in- 
tended to cover all disputes in which there might be a conflict of rights be- 
tween states. The parties to a dispute are first called upon to settle the dis- 
pute by means of their own choice; and only after the failure of such means 
does the Security Council take competence, in which case its competence 
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appears to be without exceptions or qualifications. The Security Council 
may decide whether the circumstances require it to deal with the dispute 
upon its own account; and, having come'to that decision, it may then decide 
whether to recommend appropriate procedures or methods of adjustment. 
The Juridical Committee finds this last provision somewhat vague. It is not 
clear whether the Security Council itself may undertake to settle the dispute 
definitively or whether it may merely recommend an appropriate tribunal or 
commission. Nor is it clear what is to be the basis of the final decision. A 
settlement reached by a rigid application of legal rules would clearly be in- 
adequate. Otherwise the case should normally have been submitted to the 
international court of justice. The Juridical Committee assumes, therefore, 


` that whether the Security Council undertakes to settle-the dispute upon its 


own account or decides to refer the case to the international court or to a spe- 
cial tribunal or commission, the basis of the decision will be the generally 
accepted principles of justice represented by the standard ex aequo et bono. 
By No. 6 it is provided that justiciable disputes should “normally” be 
referred to the international court of justice. No provision is made, how- 
ever, in the Proposals for the determination of the cases governed by the 
word “normally.” The Juridical Committee, therefore, would suggest that 
the word “normally” be omitted from the text of No. 6; otherwise the court 
might be-deprived of its proper function of passing upon its jurisdiction. 
No provision is made with respect to the decision whether a particular 
dispute is or is not justiciable. No doubt the conference at Dumbarton 
Oaks left this matter to be settled in the statute of the court. But it would 
seem desirable that if mention is to be made in the Charter of the jurisdiction 
of the court, a clause should be added referring to the statute of the court for 
the determination of the jurisdiction of the Court. If by “justiciable dis- 
putes” are meant disputes in which states are in conflict as to their respective 
legal rights and which are therefore by their nature susceptible of decision by 


the application of the principles of law, then the court should be competent 


to decide what disputes are to be included in that category. Generally 
speaking, all disputes which the parties cannot settle between themselves 
should be submitted to the court. If the court refuses jurisdiction, on the 
ground that the dispute is not a justiciable one, then the dispute should go to 
the Security Council with final authority. 

By No. 7 provision is made that matters which by international law are 
solely within the domestic jurisdiction of the state concerned are excepted 
from the competence of the Security Council under the terms of Nos. 1-5. 
This paragraph also needs clarification. Who is to decide what questions 
are ‘‘within the domestic jurisdiction of the state”? The question would 
seem to be properly one for the court to decide. The terms of No. 7 are 
somewhat misleading, in that they give-the impression that neither the 
Security Council nor the court would have competence in the matter. 
Doubtless the intention of the Proposals is to assure that states will be pro- 
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tected in the exercise of their domestic jurisdiction from any interference by 
the agencies of the new Organization. But the decision whether in a par- 
ticular case the matter is or is not within the domestic jurisdiction of the 
. state must obviously be left to the court as the judicial agent of the Organ- 
ization. Otherwise the door would be open to evasions of the obligation of 
pacific settlement. 

' B. Determination of threats. to thé peace or els of aggression and action with 
respect thereto. The provisions of this section give a broad competence to 
the Security Council which is in keeping with the primary responsibility 
imposed upon it for the maintenance of peace and security. (See Chapter 
VI, B, 1.) In general they give to the Security Council the power to deter- 
mine what conditions or situations shall constitute a threat to the peace or a 
breach of the peace; and what measures should be taken to maintain or re~ 
store peace. On the whole they appear to be sufficiently comprehensive to. 
enable the Security Council to fulfill its functions, Comment by the Juridi- 
cal Committee upon the provisions for military action seems to be uncalled 
for. In respect, however, to the general competence of the Security Council 
to determine threats to the peace, it is assumed by the Juridical Committee 
that the provisions of No. 2 are to be taken in connection with the provisions 
of Section C of the same chapter, dealing with regional arrangements. In 
accordance with this understanding there would be nothing to prevent the | 
American States from holding consultative meeting to determine which of 
two American States might be responsible for failure to live up to the terms 
of inter-American peace agreements, in accordance with Article X XVI of 
the Alternative Treaty relating to Peaceful Procedures, submitted to the 
American Governments by the Juridical Committee on March 6, 1944. But 
the ultimate responsibility would always rest with the Security Council, and 
it would be for the Security Council to determine. whether, in spite of the 
regional efforts to protect the peace, conditions existed requiring it to take 
over the dispute under its higher competence. 

By No. 3 the Security Council is given power to determine what measures 
not involving the use of armed force should be employed to give effect to its 
decisions. The Juridical Committee raises the question whether it would 
not be possible to leave it to the General Assembly to decide upon these 
measures, inasmuch.as the application of them would probably involve the 
great majority of the members of the Organization. It is assumed that in 
general the situation would not be of an emergency character; and provision 
could be made that, if in the view of the Security Council a particular situa- 
tion should come to present an emergency character, the Security Council 
would have the power to take immediate action. ` 

C. Regional arrangements. The provisions of this section recognize the 
possibility of regional arrangements or agencies for dealing with such matters 
relating to the maintenance of international peace and security as are ap- 
propriate for regional action, provided such arrangements or agencies and 


OFFICIAL DOCUMENTS , ' 73 


their activities are consistent with the.purposes and principles of the Organ- 
ization. In this connection the Juridical Committee would suggest that, 
inasmuch as the inter-American regional system is the only regional system 
thus far developed, it would be appropriate that the Charter of the new 
Organization should signalize that fact and should indicate the desirability of 
preserving the fundamental features of the inter-American system. In its 
Preliminary Recommendation on Post-War Problems, Conclusion No, VII, 
the Juridical Committee pointed out the necessity of so constituting the new 
international organization as to reconcile the principle of universality of 
membership with the existence of regional groups formed by natural bonds of 
solidarity and common interests. The inter-American system is not limited 
to a system of peaceful procedures for the settlement of disputes, but includes 
general principles of international law, the machinery of conferences and 
consultative meetings, a permanent central organ, numerous administrative 
committees and commissions, and other agencies of codperation. All of 
these features of the inter-American system must be codrdinated with those 
of the new Organization, so as to retain the acknowledged benefits of the 
regional system without impeding the larger functions and activities of the , 
universal system. SE 

No. 2 of Section C provides that no enforcement action should be under- 
taken by regional arrangements or by regional agencies without the author- 
ization of the Security Council. The Juridical Committee understands that 
the phrase “no enforcement action” relates solely to measures of coercion 
against a state which refuses to submit a dispute to the peaceful procedures 
provided for in the Charter or is otherwise guilty of an act of aggression. So 
understood, the provision is entirely in harmony with the primary responsi- 
bility imposed upon the Security Council for the maintenance of peace. The 
provisions of No. 3 with respect to the duty of keeping the Security Council 
fully informed of activities undertaken or contemplated under regional ar- 
rangements or by regional agencies are understood to refer only to activities 
in connection with procedures of pacific settlement. 


I 


CHAPTER IX 
ARRANGEMENTS FOR INTERNATIONAL ECONOMIC AND SOCIAL COÖPERATION 


A. Purpose and relationships. The Proposals contemplate that the new 
Organization will facilitate solutions of international economic, social and 
other humanitarian problems and promote respect for human rights and’ 
fundamental freedoms. Responsibility for the discharge of this function is 
to be vested in the General Assembly, and, under the authority of the Gen- 
eral Assembly, in an Economic and Social Council. 

„In respect to the function of promoting solutions of international economic 
and social problems, it would appear that the provisions of Section A, 1, 
overlap those of Chapter V, B, 6, dealing with the competence of the Assem- 
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bly to make recommendations in the field of political, economic and social 
codperation. The Juridical Committee interpreted the provisions of 
Chapter V, B, 6, as intending that the recommendations of the General 
Assembly were to be made to the governments direct. (See above, p. 64.) 
At the same time the Juridical Committee believed it desirable to propose 
that recommendations of the Gemeral Assembly in the field of economic and 
social coöperation might have the character of resolutions taking effect 
without the necessity of referring them to the governments for ratification. 
In coming to this conclusion the Juridical Committee found itself justified by 
the provisions of Chapter IX, which impose upon the General Assembly the 
responsibility for facilitating aolütions of economic and social problems and 
which assign to the Economic and Social Council the power to carry out the 
recommendations of the General Assembly. Both of these provisions sug- 
gest that the recommendations of the General Assembly might be carried out 
without the necessity of first submitting them for ratification. ` 

In discussing the possible scope of recommendations of this character in 
connection with the broad powers of the General Assembly under the terms 
of Chapter V, B, 6, the Juridical Committee called attention to the necessity 
of distinguishing between: recommendations providing for international 
coöperation in matters of common interest and recommendations changing 
the rules of international law in the sense of modifying the established rights 
and duties of states. Recommendations in this latter field should be subject | 
to ratification by the separate states before they can create obligations for 
the members of the Organization. It is suggested that it would be a safe 
provision to leave it to the General Assembly itself to determine, on the basis 
of the above distinction, whether the particular recommendation before it is 
one which requires ratification by the separate governments or is one which 
merely involves coöperation in matters of common interest not involving a 
conflict of rights, and which might therefore be put: into effect without the 
necessity of ratification. It will doubtless never be possible to draw a logical 
line between the two classes of recommendations. But for practical pur- 
poses a line must be drawn; and it would seem best that the General Assem- 
bly should be the body to draw it. 

In respect to- the function which devolves upon the Censal Assembly to 

“promote respect for human rights and fundamental freedoms,” the Juridi- 
cal Committee understands that this function would extend to a recom- 
mendation proposing the adoption by the separate governments of an inter- 
national “bill of rights” which would include freedom of speech and expres- 
sion, the right of publie assembly, freedom of religious worship, and other 
rights associated with the protection of the life, liberty and property of the 
individual in accordance with due process of law. It would appear to be 
within the power of the General Assembly to make such a recommendation 
without the necessity of ratification by the separate governments, assuming 
that each government would be left to carry out the recommendation in 
accordance with the circumstances of its own domestic situation. The fact 
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that the international: bill of rights would be put into execution by each 
separate state would not deprive it of all value. For it would be at all times 
a standard to which the public opinion of the members of the Organization 
could appeal. More than that does not appear to be practical at the present 
time. l 

By the terms of Section A, No. 2, the various specialized economic, social 
and- other organizations and agencies, established in pursuance of separate 
treaties and conventions, are to continue to exercise responsibility as defined 
by their statutes, and they are to be brought into relationship with the gen- 
eral Organization on terms to be fixed by agreement between the particular 
specialized organization or agency and the Economic and Social Council. 
The provision appears to be an excellent one. On the one hand it respects 
the separate character of the various specialized organizations, and on the 
other hand it makes possible the closest coöperation between them and the 
Economie and Social Council, In. ite Preliminary Recommendation on 
Post-War Problems the Juridical Committee signalized the work of the 
International Labor Office and urged that it be continued to the fullest pos- 
sible extent. The Committee again takes the opportunity of calling the at- 
tention of the governments to the fact that social justice and the improve- 
ment of the conditions of life for the individual citizen in the interest of the 
general welfare have a relation to the maintenance of peace and for that rea- 
son must play an essential part in any plans of international reconstruction. 
The vital economic and social problem of the present day is to secure a just 
social order in which the resources of the community are controlled to the 
extent necessary to provide a standard of living adequate for the self-develop- 
ment of the individual citizen and for the security of his family, without at 
the same time depriving him of his character as an independent member of 
the community and subordinating him to a bureaucracy beyond democratic 
control. As the Juridical Committee observed in its Preliminary Recom- 
mendation on Post-War Problems: “The realization of these objectives is 
primarily the task of each separate state; but only by parallel international. 
action can they be adequately secured.” The task is not that of a day or of a 
year; but it is one that must be begun now if peace is to be permanently 
maintained. : 

B. Composition and voting. The name “Council,” given to the Economic 
and Social Council, is somewhat misleading. In view of the superior posi- 
tion held by the Security Council, it might be assumed that the Economic 
and Social Council would have powers in its own name and be responsible for 
the economic and social matters coming within its competence. But in fact 
the responsibility in these matters rests with the General Assembly, and the 
Economic and Social Council is merely a subordinate body, more in the na- 
ture of a special commission of the General Assembly. In consequence, the 
Juridical Committee would suggest that the name of the Economic and 
Social Council be changed to Economie and Social Commission. 

C. Functions and powers of the Economic and Social Council. By No. 1, a, 
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the Economic and Social Council is empowered to carry out, within the 
scope of its functions, recommendations of the General Assembly. The 
Juridical Committee has already pointed out the need of clarification in © 
respect to the effect of the recommendations of the General Assemibly, due to 
the conflict which exists between the provisions of Chapter V, B, 6, which 
appear to contemplate recommendations to be made to the governments, and 
the provisions of the present section-which appear to contemplate recommen- 
dations to be put into effect without reference to the governments. 

D. Organization and procedure. It would appear that the Economic and 
Social Council is to be the central policy-forming and administrative agency 
of the Organization, and that while the General Assembly is to be responsible 
for the proper exercise of the functions of the E¢onomic and Social Council, 
the Council itself would be the body immediately in contact with the various 
activities in the fields of economic and social coöperation. Such special 
commissions as may be required are to be set up by the Economic and Social 
Council. In this connection the Juridical Committee would raise the ques- 
tion whether some provision could not be adopted which would protect bet- 
ter the responsibility imposed upon the General Assembly for the proper 
execution by the Economic and Social Council of the functions entrusted, to 
it. It is clear that there will be need of a number of subcommittees dealing 
with distinct and separate problems, the protection of dependent peoples, 
minorities, migration, distribution of raw materials, regulation of interna- 
tional trade; aerial and maritime transport, communications, international 
finance, public health, control of narcotics and others. The Juridical Com- 
mittee assumes that it was the intention of the Proposals that these prob- 
lems could be more efficiently handled if the administration of them were 
centered in the Economic and Social Council. But the only control which 
the General Assembly appears to have over the Council is that of electing its 
members every three years. It is suggested, therefore, that-a provision 
should be added by which the members of the Economic and Social Council 
should be obliged to appear from time to time before the General Assembly 
and to submit to interrogation ‘in respect to the fulfillment of the duties 
entrusted to them. 


CHAPTER X 
THE SECRETARIAT 


“The Juridical Committee, having before it the valuable experience of the 
Secretariat of the League of, Nations, would suggest that a provision be 
added to Chapter X, No. 1, to the effect-that the Secretary-General and the 
members of his staff should constitute an international civil service, inde- 
pendent of control by the states of which they are nationals. The members 
of the Secretariat of the League of Nations were expected to act, during their 
period of office, “in an international capacity,” and they were not to be in 
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any way representatives of their respective countries. Since 1932 officials of 


the League of Nations have been required to make a formal declaration that 


they will act with the interests of the League alone in view, and that they will ` 


not seek or receive instructions from any government or authority external 
to the League. It would be desirable that a similar standard should be 
adopted in respect to the Secretariat of the new Organization. 


Cuaprar XI 
AMENDMENTS | 


The Juridical Committee interprets the provisions of this dak as mak- 
ing it possible for the General Assembly to propose (“adopt”) an amend- 
- ment by a two-thirds majority which might not necessarily include the votes 
of the members: of the Security Council. The proposed: amendment would, 
however, come into effect only when ratified by all of the members of the 
Security Council, and by a majority of the others, not necessarily including 
in the latter the same members which originally proposed the amendment. 
The Proposals thus make it possible to amend the Charter by less than a 
unanimous vote. The provisions for the ratification.of amendments to the 
Covenant of the League of Nations present certain differences in comparison 
with those of the present Proposals. In order to uphold the principle of 
unanimity the Covenant made provision that any member of the League 
which signified its dissent from the amendment would not be bound by it, 
but in such case the dissenting member would cease to be a member of the 


League. The J uridical Committee is of the opinion that the time has come — 


to accept a modification of the strict rule of unanimity; but that the solution 
-offered by the Covenant of the League of Nations is not a satisfactory one. 
Nor does the provision of the Proposals offer an acceptable solution. It 
would seem preferable to make provision that’ amendments could be pro- 
posed by a two-thirds vote of the General Assembly, including the permanent 
members of the Security Council; and that they should come into effect at 
' the end of one year, provided that within that time no formal objection has 
been made by as many as one-third of the members of the Organization. 
The provision that, instead of ratification by a two-thirds majority, one- 
third of the members should within a fixed period make formal objection to 
the proposed amendment would have the advantage of requiring positive 
action by a member opposed to the amendment rather than permitting the 
defeat of an amendment by mere failure of the ratifying authority to act 
upon it. The above procedure was followed by the Assembly of the League 


of Nations in 1935-in respect to the protocol amending the Statute of the , 


Permanent Court of International Justice, and no objection was made by 
states which had delayed ratification over a period of three years. 

. The chapter on Amendments gives to the permanent members of the Se- 
curity Council a final and absolute veto on all amendments. -This is perhaps 
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a necessary concession to the five powers upon which will fall the chief re- 


sponsibility for the: maintenance of peace and security. But the Juridical _ . 


Committee questions whether some limitation should not be put upon the 
privilege. The Proposals contemplate an Organization which is-to be per- 
manent, and there is no provision for the expiration and necessary renewal 
of the Charter after a fixed period. Hence it would seem desirable that the 
terms of Chapter XI should be modified so as to permit a revision of the 
Charter de novo every twenty years; or, as an alternative, the terms of Chap- 
ter VI should be modified so as to limit the terms of the permanent members 

to a period of ten, or perhaps twenty years, subject to renewal. l 


CHAPTER XII 


TRAN: SITIONAL ARRANGEMENTS 


It would seem that approval must necessarily be given to the special 
provisions of No. 1, which would enable the states parties to the Four- 
Nation Declaration, signed at Moscow on October 30, 1943, to consult with 
one another and with other members of the Organisation with a view to 
joint action’ on behalf of the Organization pending the coming into force of 
the special agreements with respect to the contribution to be made by the 
members of the Organization to the armed forces necessary for the mainte-. 
nance of peace and security. 

The provisions of this Chapter which might be interpreted so as to exclude 
enemy states from the benefits and obligations of the Charter would appear 
to be necessary until the agreements referred to in Chapter VIII, B, 5 are 

‘concluded. The Juridical Committee thinks it advisable that an additional 
clause should be added in accordance with which, after the above agreements 
have been concluded, the eventual admission of the former enemy states 
into the Organization should be provided for, it being understood that their 
admission is to be compatible with me special measures that have been taken | 
in aoe to them. ` : ; 

SUPPLEMENTARY OBSERVATIONS 


.- The Juridical Committee would suggest that in the formulation of the 
Charter of the United Nations, to which the Proposals are directed, a simpler 

classification of topies might be adopted, omitting the sections into which the 

chapters are divided and grouping connected paragraphs where possible. 

In view of the announcement that several other questions, in addition to 
the question of voting procedure in the Security Council, are still under con- 
sideration by the four states whose delegates tọok part in the discussions at 
Dumbarton Oaks, the Juridical Committee refrains from commenting upon 
certain obvious omissions from the Proposals, such as provisions for the’ 
protection of backward countries, provisions for the protection of minorities, 
provision for the publicity of treaties and for their registration with the 
Secretariat, etc. 


‘ OFFICIAL DOCUMENTS: 79 


No mention is made in the Proposals of the priority to be given to the obli- 

_ gations of the Charter of the United Nations in relation to other international 

. treaties and conventions, bilateral and multilateral. While it is to be as- 

sumed that all such treaties and conventions would be subordinated to the 

obligations of the Charter, it would seem desirable to make specific provision 

to that effect. The Juridical Committee would recommend, therefore, that- 
Article 20 of the Covenant of the League of Nations, providing for the abroga- 

tion of obligations inconsistent with the terms of the Covenant, should be- 
incorporated, mutatis mutandis, as one of the articles of the Charter. The 

Juridical Committee raises the question whether the alliances recently con- 

tracted and now being proposed. are not ipso facto incompatible with the terms 

of the Charter. 

In view of the necessity of anticipating controversies involving divergent 
interpretations of the provisions of the Charter contemplated by the Propos- 
als, the Juridical Committee would suggest the following procedure: “ Any 
question with respect to the interpretation of the provisions of the Charter. 
contemplated by the Proposals should, in principle, be decided by the Gen- 
eral Assembly. The interpretation agreed upon by the General Assembly 
should be submitted to the Security Council, and if agreed to by the Security 
Council, the interpretation should be considered as authoritative. In the 
event that the Security Council should fail to agree with interpretation of the 
General Assembly, the question should be submitted to the court of interna- 
tional justice for a definitive opinion.” 

No mention is made in the Proposals of the means by which, and the con- 
ditions under which, the transition is to be made from the obligations of the 
members of the existing League of Nations to the United Nations. The 
League as a corporate body will obviously come to an end; but it will be nec- 
essary to provide for a certain. degree of continuity and legal succession be- 
tween the two bodies. 

Francisco CaMPos L. A. PopEsTÁ Costa 
F. Nwro peu Rio , A. Gómez ROBLEDO . 
CHARLES G. FENWICK 
Rio de Janeiro, December 8, 1944. 
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THE NEED FOR AN INTERNATIONAL. YEGISLATIVE 
DRAFTING. BUREAU 





By C. Wp J BNES 
Legal Adviser of the International Labor Office 


The next few years are likely to be of critical importance in the develop- 
ment of the. technique of international legislation by means of multipartite 
agreements. The interruption of the normal rhythm of international legis- 
lative activity by the war, the need to revise a substantial proportion of the 
principal existing multipartite legislative instruments in the light of the new 
conditions precipitated by the war, and the wide range of problems not dealt 
‘with in such instruments hitherto which have now been thrust into the 
foreground, will combine to produce an intensification of international 
` legislative activity comparable to that of the years immediately following the _ 
first world war. The first-steps are already being taken by the formulation 
‘of plans for a wide range of new international organisations, and when the ' 
necessary constituent instruments have been framed the whole of the existing 
corpus of international legislation i is likely to be progressively reconsidered 
` over a period of years. 

It is now also fully apparent that no supra-national legislative authority ' 
will be created, even on a regional basis, during any period which it would at 
present be profitable to consider. Except insofar as some of the powers to 
take action for the maintenance of peace and security to be vested in the 
Security Council of the proposed general international organisation may be 
legislative in their effect, the multipartite instrument will continue to be the 
only method of international legislation available to the world community. 
It will in any case remain the normal method of international legislative 
action conderning the economic and social problems of modern civilisation. 
Though some of the more important of these problems will, if present expec- 
tations are fulfilled, be dealt with to an increasing extent by administrative 
action organised or coirdinated by the new international economic organisa- 
tions now being created, the volume of international legislation dealing with 
such matters is likely to continue to grow rapidly.- 

It has therefore become a matter of urgent importance to appraise the ex~ 
tent to which the technique of international legislation by means of the multi- 
partite instrument as practised hitherto has operated satisfactorily and to 

. explore ways and means of evolving from this technique an international ` 
legislative process corresponding to modern requirements. A full discussion 
' of the subject would require a substantial volume, and the scope of the pres- 
ent paper is therefore confined to an indication of some of the reasons for 
thinking that the establishment -of an International Legislative Drafting 
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Bureau would be a useful step in the right direction and an outline of some of 
the more technical functions which such a Bureau might discharge. Such a 
Bureau would be an international equivalent for the Parliamentary Counsel’s 
Office in the United Kingdom ! and the legislative reference and drafting 
` services which have been developed in the United’ States and might be 
appropriately described as the International Parliamentary Counsel’s Office.” 
In order to see in its true perspective the possible rôle of such an Office, 
it is necessary to summarise briefly the relevant experience of the inter-war 
period. $ 
. It would be foolish to underestimate the importance of what was achieved 
by means of the multipartite instrument during the inter-war period, and 
any failure to grasp the significance of this achievement is the more inexcusa- 
ble as Judge Manley O. Hudson’s invaluable volumes, International Legisla- 
tion, have made the legislative output of the period so conveniently accessi- 
ble. It was perhaps in the fields of transport and of labor that the greatest 
progress was made. Postal communications, telecommunications, aerial 
and maritime navigation and road, rail, and river transport were all dealt 
with in considerable detail in instruments many of which are, or have at some ' 
time been, in force for large numbers of States. The International Labor 
Code, 1989, which is a systematic presentation of the Conventions and 
Recommendations adopted during the inter-war period by the International 
Labor Conference, constitutes a comprehensive code of general labor stand- 
ards. No other field:has been so fully tilled, but the general range of inter- 
national legislative activity has been extremely wide and has included the 
unificatién of commercial law, customs formalities, international sanitary 
regulations, the protection of literary, artistic, and industrial property, the 
control of the production and marketing of various commodities, the control 
of the drug traffic, the suppression of the white slave traffic, international 
coéperation in the repression of crime, and a host of such subjects. 
_ Any facile optimism regarding the international legislative achievement of 
the inter-war perjod has, however, been rendered nugatory by our transpar- 
ent failure during that period to legislate effectively on an international 
basis regarding the most critical economic and social problems of the time. 
It was in the highly technical field of transport that the gaps were the least 
serious. The International Labor Code, though one óf the conspicuous 
‘achievements of the period, fell far short of what was required. Many of 
the instruments regarding economic and financial matters negotiated during 
the period must be accounted as having been failures. These failures re- 
sulted in part from failures in economic and financial policy which were in- 
evitably reflected in the substantive provisions included in instruments; they 


1 For explanation of this term see Sir Courtney Ibert, Legislative Methods ete., cited below, 
p.174, note 4, at pp. 77-85. For a similar service in the United States see Frederic P. Lee, 
“The Office of the Legislative Counsel,” in Columbia Law Review, Vol. XXIX, No. 4 

- (April, 1929), p. 379. 


NEED FOR AN INTERNATIONAL LEGISLATIVE DRAFTING BUREAU 165 


resulted in part from underlying political difficulties which no improvement 
-in the technique of international legislation could have removed; but they 
were unquestionably accentuated by the weaknesses of the legislative tech- 
nique through which an effort was being made to create a body of world 
law regulating economic and social problems. : 

For it is idle to conceal the fact that the multipartite instrument is a very 
imperfect substitute for the existence of an international legislative process 
of thé same character as the legislative processes with which we are familiar 
in national life. As Sir Arnold McNair has pointed out,? 


the term “international legislation” is a metaphor, and the use of 
metaphors in an'exact sense is nearly always a source of danger. The 
éssence of “legislation” is that it binds all persons subject to the juris- 
diction of the body legislating whether they assent to it or not, whether 
their duly appointed representatives have assented to it or not. Inter- ` 
national legislation does not. It only binds parties who have duly 
signed the law-making treaty and, where necessary, as it usually is, 
have ratified it. 


Enthusiasts for the international legislative process by means of the multi- 
partite instrument may be inclined to take objection to Dr. McNair’s words 
of caution, but as regards many law-making treaties of the inter-war period 
his words are an understatement rather than an overstatement of the weak- 
nesses of the present system. The requirement of ratification results in 
many laboriously negotiated instruments-never coming into force, or only 
coming into force after such delay and between a group of parties so arbi- 
trary in composition that their value is greatly limited. It often happens 
that an instrument is brought into force only by allowing the parties to make 
reservations of so far-reaching a character that the instrument loses most of 
- its value. The fact that instruments are binding only upon the parties and 
rarely include special provisions intended to counter this limitation upon 
their effectiveness, by securing their indirect application in relation to third 
States or protecting the parties against the consequences of their non-appli- 
cation by third States, is doubly disastrous in its consequences in that it 
both accentuates the difficulty of bringing instruments into force and places 
quickly reached limits upon their effectiveness once they are in force for cer- 
tain parties. The traditional conception of international instruments as 
creating relations between States alone is a fertile source of difficulties; it 
emphasises the difficulties of participation in certain instruments for States 
in the national life of which the voluntary principle plays an important part 
and limits the extent to which the provisions of instruments enure directly to 
the benefit of the individuals in the interest of whom they are frequently 
intended. There is often no provision for any organized international super- 
vision over the application of the instrument, with the result that, such ap- 
plication being left entirely to the uncontrolled discretion of the parties, the 


219 Iowa Law Review (1934), p. 178. 
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degree of application actually secured is frequently very unsatisfactory. It 
is still by no means universal to include in important instruments provision 
for the reference to an international judicial body of disputes concerning. 
their interpretation. Even when an instrument includes such a provision, 
the procedure for bringing matters relating to their interpretation before an 
international judicial body is almost invariably of such a character that few 
or no cases are brought, although there may be divergences of opinion of 
considerable importance as to the meaning of the instrument. The position 
"as regards the termination and modification of instruments is in very many 
cases quite unsatisfactory. Where there is any provision for termination, 
that provision generally takes the form of a unilateral right of denunciation 
which the parties are entitled to exercise at their uncontrolled discretion,’ 
sometimes only after the expiry of a certain period, or more rarely at certain 
intervals, but in some cases at any time right from the outset. It is becom- ' 
ing increasingly common to include in instruments some provision for their 
revision or modification, but many of these provisions imply little if any 
qualification of the unanimity principle and they are often indications of a 
recognition that modification may some day: be necessary, rather than any- 
thing more precise or effective. 
_ Happily, these weaknesses are not so inherent in the technique of interna- 
tional legislation by means of the multipartite instrument as to make ‘it 
impossible to eliminate them in large measure within the limits set by the 
nature of that technique. Many of them can be eliminated by the inclusion 
of appropriate provisions in instruments at the time when they are drafted. 
The tendency to include in instruments provisions designed to this end de- 
veloped considerably during the inter-war period but never became either as. 
strong or as systematic as might reasonably have been desired. 
- To substantiate this contention fully it would of course be necessary to 
write a volume; five striking illustrations, selected at random from among 
the many which might be given, will perhaps suffice to make clear the scope 
for improving the effectiveness of the technique of the multipartite instru- 
ment by the cumulative effect of a large: ‘number of minor Tefinements of 
treaty technique. 

The practice of allowing reservations of a far-reaching character deprived 
many of the instruments of the inter-war period of much of their value, but 
there was a marked tendency, in the case of instruments negotiated under the 
auspices of the League of Nations, to endeavour to expedite their acceptance 
by the inclusion of provisions designed to facilitate the acceptance of reser- 
vations by relaxing the ordinary rule of international law that an instrument 

-cannot validly be accepted subject to a reservation unless the reservation is 
accepted by all the parties to the instrument.2 This was sometimes done by 

3 See David Hunter Miller, Reservations on Treaties, 1919; H. W. Malkin, “Reservations 
to Multilateral Treaties” in British Yearbook of International Law, Vol. VII (1926), pp. 141- 
162; Committee of Experts for the Progressive Codification of International Law, Report on 
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providing in an instrument for a right to make unilaterally reservations of 
specified types, or reservations Tegarding specified articles or mattérs, or even 
unlimited reservations; in other cases it was done by laying down in an in- 
‘strument some procedure for the acceptance of reservations dispensing with 
the-necessity of obtaining the consent of all the parties to a reservation form- 
ulated by any one of them. In only one case, however, was any serious 
attempt made to devise adequate safeguards against an easy-going accept- 
ance of, abusive reservations. The Protocol to the Convention for the 
Simplification of Customs Formalities of November 3, 1923, which em- 
powered the Council of the League of Nations to decide upon the admissi- 
bility of certain reservations after consulting the technical body to be ap- 
pointed by the Council under the Convention for the purpose of considering 
_ disputes concerning its application, contained the germ of an appropriate 
international technique for this purpose. The ‘attribution of some such 
power to an appropriate international body should make it possible to dis- 
criminate between reservations the acceptance of which is reasonable and 
desirable and reservations which it is preferable to reject, either because 
ratification subject to them would present a balance of disadvantage or be- 
cause it is hoped that the instrument will in due course be ratified without 
_ reservation. This promising device was, however, never copied in the fol- 
lowing sixteen years,of League experience. On the contrary a marked tend- 
ency developed to provide that reservations to which no party has taken 
objection within six months of being notifiéd thereof should be regarded as 
accepted. Sucha provision places a special onus on a State wishing to object 


to a reservation, and is liable to provoke reservations on a scale calculated 


to defeat the whole purpose of international legislative activity. 

Effective mutual supervision over the application of multipartite instru- 
ments presupposes the methodical collection of full information regarding 
the measures taken by the parties to fulfil their obligations. In recognition 
of this a number of instruments contain provisions whereby the parties under- 
take to communicate either to the other parties or to some international 
body the texts of all laws or regulations by which effect is given to the pro- 
visions of the instrument. As examples may be mentioned the International 
Slavery Convention of September 25, 1926, the: Convention relating to the 


Treatment of Prisoners of War of July 27, 1929, and the instruments adopted ` 


by the 1930 and 1931 Conferences for the unification of the law relating to 
bills of exchange, promissory notes, and cheques. Other instruments, such 
as the Convention concerning the Safety of Life at Sea of May 31, 1929 and 
the Load Line Convention of July 5, 1930, provide for the communication 


the Admissibility of Reservations to General Conventions, in League of Nations Oficial 
Journal, 1927, p. 880; L. A. Podesta-Costa, Les reserves dans les traités internationauz, in 
Revue de droit international, Tome XXI (1988), pp. 1-52; William Sanders, “Reservations to 
Multilateral Treaties Made in the Act of Ratification or Adherence, ” in this hee Vol. 
33 (1939), PP. 488-409, 
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not only of the texts of laws and regulations but equally of all official reports 
regarding the application of the instrument which are not confidential in 
character. Unhappily, the majority of the instruments of the inter-war 
. period do not contain even a provision requiring the parties to communicate: 
the texts of the relevant laws and regulations. Such a provision is lacking in; - 
for instance, the Conventions framed at the Brussels Conferences on Inter- 
national Maritime Law of 1924 and.1926, the Convention and Protocols 
regarding Certain Questions of Nationality Law of April 12, 1980, the Con- 
ventions framed at the European Conference on Road Traffic of 1931, the 
Sanitary Convention for Aerial Navigation of April 20, 1933, the Convention 
regarding the International Status of Refugees of October 28, 1933, and al- 
most all the Conventions adopted at the International Conferences of 
. American States, to mention but a few of innumerable possible examples: 

The inclusion of a jurisdictional clause in international instruments is still 
far from universal. The absence of such # clause from instruments of 4 
political or—at the other extreme—a highly technical character is perhaps 
not surprising, though even in such instruments it is frequently possible to 
provide that disputes in regard to their interpretation shall be settled by an 
appropriate political authority or technical organ. The absence of any 
jurisdictional clause from instruments which deal essentially with legal 
rights and duties, on the other hand, is particularly open to eriticisin, but 
is still common. The International Conventions regarding Industrial 
Property and Literary and Artistic Property, the instruments framed at the 
Brussels Conferences of 1924 and 1926 on the unification of maritime law, 
at the Geneva Conferences of 1930 and 1931 on the unification of laws con- 
cerning bills of exchange and cheques, and at the Geneva Conference of 1930 
on the unification of European river law, and the Warsaw and Rome Con- 
ventions of October 12, 1929 and May 29, 1988, respectively, on certain — 
questions of private air law, are merely a selection of illustrations of such 
instruments which still do not contain any jurisdictional clause. The ab- 
sence of such a clause from instruments the whole object of which is to secure 
the unification of some branch of law is, clearly, likely to result in the work of 
unification accomplished with so much difficulty being undone by divergent 
national interpretations of the agreed text. 

The denunciation clauses contained in multipartite instruments frequently 
take a form which reduces to a minimum the element of obligation involved 
in the acceptance of the instrument. Though the right of denunciation is’ 
often limited so as to be exercisable only after the lapse of a prescribed | 
period, calculated either from the first entry into force of the instrument or 
from its entry into force for the State desiring to denounce, this is by no 
means always the situation, even in the case of instruments which one in- 
stinctively thinks of as having been concluded for a considerable time. 
Thus all but two of the Hague Conventions of 1907 were from the outset 
subject to denunciation at any time, and the position is the same in the case 
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of the Brussels Conventions on questions of maritime law, the Warsaw and 
Rome Conventions on private air law, and the Convention and Protocols 
relating to nationality questions adopted at the First General Conference 
.for the Codification of International Law. A hardly less extreme case is that 
of the Conventions for the introduction of Uniform Laws relating to Bills of 
Exchange and Cheques; in the case of these Conventions -the right of denun- 
` ciation will not normally accrue until after the lapse of two years, but in 
“urgent cases,’ —an expression which remains undefined,—they may be 
- denounced even within the two-year period. Other conventions of the inter- 
war period which one would tend to regard as of permanent importance but 
which permit denunciation at any time, no fixed initial period of validity 
being prescribed, include the Convention on Traffic in Opium and Drugs 
February 19, 1925, the Convention on the Suppression of Counterfeiting 
Currency of April 20, 1929, and the Convention concerning the Use of Broad- 
casting in the Cause of Peace of September 23, 1936. The result is that 
treaty obligations by means of which an attempt is being made to build up a 
. body of international law with the economic and social content necessary in 
the modern world dre precarious in the extreme. Where an instrument is 
open to denunciation at any time after the expiry of the period at the end of ` 
which the parties first become entitled to denounce it, the position is, unless 
the main interest in the convention is concentrated within the period of its 
initial validity, only slightly better than that where it is subject to denun- 
ciation at any time from the outset. A much greater degree of stability can 
be secured in the obligations resulting from an instrument by the inclusion 
therein of what is known as a tacit reconduction clause. This is a clause to 
the effect that if an instrument is not denounced within a stated period from 
the date at which it becomes open to denunciation the obligations resulting 
from the instrument will remain operative for another fixed period of years 
and will only be subject to denunciation during limited periods on the expiry 
of successive intervals of prescribed but sometimes varying length. The 
device is not at alla new one. ‘There are tacit reconduction clauses in the 
Hague Conventions on Private International Law of 1902 and such clauses 
were included in the Convention relative to the Establishment of an Inter- 
national Prise Court of October 18, 1907 and the Declaration of London con- 
cerning the Law of Naval War of February 26, 1909. The use of it is still 
however far from general even in the case of conventions of such a character 
that the itclusion of such a clause would seem to be obviously called for. 
There is no tacit reconduction clause in the Convention on Safety of Life at 
Sea of May 31, 1929 or the Load Line Convention of July'5, 1980. Very 
few-of the conventions adopted under the auspices of the.League of Nations- 
contain a tacit reconduction clause. There is the equivalent of such a clause 
in the General Act for the Pacific Settlement of International Disputes of 
September 26, 1928, and there are tacit reconduction clauses in the three 
Veterinary Conventions of February 20, 1935. There is, however, no tacit 
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reconduction clause in any of the Conventions adopted at Uis Transit. Con- 
ferences, or in the Slavery Convention of September 25, 1926, or the Conven- 


tion concerning Economic Statistics of December 14, 1928, or the Convention - 


for limiting the Manufacture and Regulating the Distribution of Narcotic 
Drugs of July 13, 1931, or the Convention for the Suppression of the Illicit 
_ Traffic in Dangerous Drugs of June 26, 1936, or the Convention for Facilitat- - 
ing the International Circulation of Films of an, Educational Character of 
October 11, 1933. In the case of the international Labor Conventions, ‘on 
the other hand, a tacit reconduction clause has been included in every con- 


vention adopted by the International Labor Conference since 1928; whenever - 


a Convention of earlier date is revised (and there have been four such cases 
‘of revision so far) it is customary to include the tacit reconduction clause in 
the revised Convention. The existence of an appropriately defined and 
limited right of denunciation is of course indispensable in the absence of 
effective treaty revision machinery, but it cannot be too strongly empha- 
sised that reliance on a virtually unlimited right of denunciation as a means 


of avoiding excessive rigidity is an essentially anarchic expedient involving, 
the substitution for an orderly process of change by a collective decision of 


„the reservation to the parties of the right to take on their own behalf action 

‘the effect of which may be to terminate, so far as the denouncing party is 

concerned and in some cases in respect of all-the parties, the existence of any. 
international rules upon the subject matter of the instrument. 

` The inclusion of revision clauses in instruments has now become relatively 

, common, but it is still far from being a universal practice and many existing. 


revision clauses are an apparent rather than a real step forward. A provi-, ' 
sion which, like many of these clauses, merely declares that a given number of 


the parties may request the revision of the instrument at any time, or at 
fixed intervals, or after the instrument has been in force for a given number 
of years, is likely to remain: no more than a theoretical acceptance of the 
principle of revision with little practical effect. In general, a revision clause 
cannot be ‘considered satisfactory unless it fulfils the four following condi- 
tions: it should provide for a method of initiating revision proceedings which 
will work in practice without undue difficulty; it should place the parties 
under a definite obligation to participate in any such proceedings; it should, 
wherever possible, dispense with the need for formal ratifications of the re! 
vised instrument and qualify the unanimity rule, at'any rate in respect of 
minor amendments; and it should define in precise terms the exact: effect of, 
revision on the obligations resulting from the original instrument. ‘Revision 
clauses which fulfil all four of these conditions are still altogether exceptional. 

In the light of these five illustrations and of many similar ones which 
might be given, it is not, it is submitted, an ungenerous appraisal of the 
achievement of the inter-war period to’affirm that there was during that. 
period a conspicuous failure to exploit fully the opportunities to improve in- 
ternational legislative technique which so frequently exist when instruments 


- 
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are being drafted. There were numerous constructive developments which, 
if a systematic attempt had been made to generalise their application to the 
greatest possible extent, would have gone far to improve the effectiveness of 
the technique of the multipartite instrument within the limits set by its in- 
herent characteristics. There was, however, little codrdinated effort to this 
end, and the results achieved during the inter-war period must therefore be 
regarded as disappointing when compared to what should have been pos- 
sible. E 
It will of course be argued that the responsibility for this situation cannot 
fairly be attributed to the draftsmen of multipartite instruments, that in the 
case of all five of the questions selected as illustrations an important political 
element was involved, and that it was the unwillingness of States to accept 
_ any real limitation of their sovereign freedom of action which constituted the 
essence of the difficulty. There is undeniable force in this argument, but it is 
precisely because governments and their representatives cannot, in the world 
as we know it, be expected to give much of their attention to systematically 
' seeking out and taking advantage of opportunities to strengthen the structure 
.of international institutions and‘improVe the international legislative process 
that it is desirable to provide for the participation in the drafting of multi- 
- partite instruments of qualified international officers, with an appropriate 
status, whose duty and responsibility it shall be to focus attention on possi- 
ble improvements in the technique of such instruments which would other- 
wise fail to secure adequate consideration. Experience has shown that, 
when the case for such improvements ig properly presented, the advantages. 
to all the parties to a proposed instrument of some suggested improvementin 
‘international legislative technique are frequently accepted as outweighing 
` the disadvantages of some loss of their individual freedom of action. The 
draftsman of multipartite instruments must necessariky work within the 
limitations set by the policies of the prospective parties to such instruments, 
but within those limitations imagination and persistence can frequently 
make a considerable contribution to the improvement of international legis- 
lative technique, The contribution which he made during the inter-war 
period was, it is submitted, totally inadequate to the needs of the time. 
- This was as true in small matters as in great. Apart from the broader 
questions’ of the policy and strategy ‘of the improvement of international 
legislative technique, the mere technical draftsmanship of international 
instruments has continued to be very. defective. On the narrowest view of 
his responsibilities it is the duty of the draftsman-of a multipartite instru- 
ment to take due account in the framing of instruments of any relevant 
rules of international law, to secure a clear and orderly presentation of the 
ideas which it is intended to embody in the instrument, to ensure the con- 
cordance: of the different versions of the instrument when the text consists 
(as it so often does) of versions in different languages, and to maintain the 
greatest possible degree of uniformity of terminology between instruments 
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dealing with kindred subjects and avoid the existence of inconsistencies be- , 
tween such instruments. It must be regretfully acknowledged that even 

these duties, which, though significant, are entirely technical in character, 

have frequently not been performed in an adequate manner in the past. 

Doubtless there has been a considerable improvement in the clarity of the 

language employed in multipartite instruments, and the obstacles in the way 

‘of further improvement are partly political in character. Obscurities of 

meaning are frequently due to the difficulty of reconciling divergent stand- 

points in the course of negotiation, and discordances between different ver- 

sions of multilingual instruments are sometimes due to the fact that, agree- 

ment has been reached in an international conference on the basis of an 

equivocal translation. No.amount of effort on the part of the draftsman 

will suffice to eliminate entirely these sources of difficulty, though the extent 

to which. he can contribute towards their elimination by facility in finding 
‘the happy phrase which reconciles conflicting standpoints should not be. 

underestimated. For the lack of orderly presentation and of uniformity of 

terminology between instruments dealing with kindred subjects, which also 

continue to be all too common faults of multipartite instruments, he must,’ 
however, bear a heavy measure of responsibility. Perhaps his chief excuse 

on this score is that he haa often not enjoyed a sufficient measure of authority 

to ensure respect for his views under the difficult conditions which still tend 

to be typical of the negotiation of international instruments, even upon ” 
technical subjects. 

In a few cases there has been a considerable improvement in technical 
draftsmanship technique. Such a claim may reasonably be made in respect 
of the International Labor Conventions. Substantial progress has been 
made in achieving a systematic and orderly presentation of the provisions of 
these Conventions. In the interest of clarity and neatness of arrangement, . 
articles “are subsectioned whenever possible and all paragraphs and sub- ` 
paragraphs are suitably numbered or lettered in accordance with a logically 
defensible system applied with reasonable consistency. Care has been 
taken to use the form of a proviso in proper cases only and nottouseitforthe  . 
statement of conditions. There is, of course, still great scope for further 
improvement, but a very considerable improvement has already been 
effected. It was only during the latter part of the inter-war period that set- 
tled rules of style were used by the International Labor Conference but in 
the International Labor Code, 1989, a codification of all the international 
labor conventions and recommendations, the rules of style evolved in more 
recent years have been followed in the presentation of the earlier instruments. 
It is not surprising that the International Labor Conference should have been 
a pioneer in the improvement of the technique of draftsmanship for it has a 
closer resemblance to a permanent legislative body than any other existing 
international organ and, under peacetime conditions, adopts Conventions in 
such numbers and at such a frequency as to make it a natural milieu for the 
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development of a systematised drafting technique. It has not, however, 
been alone in the field and there are a number of other instruments or drafts ` 
which require serious consideration from students of the improvement of 
drafting technique. Among these special reference should be made to those 
prepared by the International Technical Committee of Legal Experts on Air 
Questions, the Institute for the Unification of Private Law, and among un- 
official drafts, to those prepared by the Harvard Research in International 
Law. The standard of draftsmanship of most of the instruments produced 
by League of Nations Conferences has been very uneven. The standard of 
draftsmanship of many of the translations contained in the League of Nations . 
Treaty Series has also been open to criticism. 

In the light of the inter-war experience it would seem possible to give a 
great stimulus to the improvement of international legislative technique after 
’ the present war by. the establishment of an International Parliamentary 
. Counsel’s Office responsible for centralising as much as possible of the draft- f 
ing of international instruments. The existence of such an Office, which 
would necessarily work in close coöperation with the legal advisers of the 
principal foreign offices, might, it is submitted, have a marked effect, both in 
promoting the generalisation of substantial improvements in international’ 
legislative technique a and in raising the standard of technical draftsmanship. 
No interference with the autonomy as regards questions of policy of the 
institutions or conferences using the services of the International Parlia- 
mentary Counsel’s Office would be necessary, nor would that Office neces- 
sarily supplant the special arrangements of any institutions under the 
auspices of which large numbers of instruments are negotiated which main- 

tain an adequate standard of draftsmanship. It would, however, be able 
` to act as a coordinating agency for specialised international drafting services 
and its existerice should be a boon to conferences of an ad hoc character and 
periodical conferences which do not meet at frequent intervals. 

Such an International Parliamentary Counsel’s Office should, it is sub- 
mitted, have three main. responsibilities. It should be responsible for 
preparing and keeping up to date the somewhat elaborate reference books. 
which constitute the indispensable tools without which no really serious at- 
-tempt can be made to secure an all-round improvement in the technical’ . 
draftsmanship of international instruments. It should, except in any cases 
in which satisfactory alternative arrangements exist, codperate in the prepa- 
tation of the drafts of multipartite instruments. It should have authority 
to formulate proposals for the improvement of international legislative 
technique, either in general or in the case of particular instruments which 
are in course of preparation. ' 

Elaborate works of reference are indispensable equipment for the practi- 
tioners of any complex legal system, whether they be judges, counsel, or 
legislative draftsmen. Notable progress was made during the inter-war 
period in the production of works of reference for practitioners of interna- 
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tional law, notable illustrations being the League of Nations Treaty Series, the 
Publications of the ‘Permanent Court of International Justice, the Annual 
Digest of Public International Law Cases and Hudson’s International Legisla- 
tion. There is still, however, much to be done to assemble the reference 
material which is essential in order to permit of a systematic. attempt to 
secure an all-round improvement in international legislative drafting. The 
main works of reference which are necessary for this purpose are: (a) a man- 
ual of rules of style, (b) a manual of common forms for standard articles, 
(c) a subject index of the content of multipartite instruments, (d) a multi- 
lingual glossary of translations used in multipartite instruments consisting of 
versions in two or more languages, (e) an index of terms defined in multi- 
partite instruments, and (f) a list of short titles of multipartite instruments. 


A reasonable measure of uniformity in the orderly presentation of the pro- |‘ 
visions of instruments should not be unattainable if a recognised manual of ` 


rules of style were to-be in general use. Hitherto the arrangement of the pro- 
visions of the majority of instruments has been completely chaotic. _The 
rules of style followed in the International Labor Code might well be taken as 
_the starting point in the preparation of such a manual. These rules, which 
` originated as an adaptation to international requirements of the general 
rules followed in the drafting of modern British Statutes, have been found 
_ sufficiently flexible to be applied with a reasonable standard of consistency 
throughout a codification embodying sixty-seven’ Conventions and sixty-six 
Recommendations. They were, however, still in process of constant de- 
velopment at the end of the inter-war period and regarding many points no 
fixed practice had yet evolved by that time. It would now, of course, be 


necessary to reconsider these rules in the light of various United Nations . 


instruments which have been drafted on the basis of American models, but 
there is no uniformity of style and arrangement as between the different 
United Nations instruments and the complicated construction of some of 
them compares unfavourably with the relative simplicity and flexibility of 
British statutory practice which I.L.O. experience has shown to be readily 
adaptable to international requirements and the special needs of multi- 
lingual drafting. The proposed manual would be an international equiva- 
lent for works such as Lord Thring’s Practical Legislation and Sir Courtenay 
‘Ilbert’s Legislative Methods and Forms. It would deal with questions like 


‘ The draftamen of international instruments will find the following to be specially helpful: “` 


‘Lord Thring, Practical Legislation, 1902 (2nd ed.); Sir Courtenay Ibert, Legislative Methods 
and Forms, 1901, and The Mechanics of Law Making, 1914; Sir Alison Russell, Legislative 
Drafting and Forms, 1938 (4th ed.); Ernst Freund, Legislative Regulation, 1932; H. Nabbé, 
La préparation des lois, 1901; R. von Mohl, “ Die Abfassung der Rechisgesetzs,” in Staatsrecht, 
Voelkerrecht und Politik, 1862, Vol. IT, pp. 375-633; American Bar Association, Special , 
Committee on Legislative Drafting, Bill Drafting and Legislative Reference Bureauxzx—Report 
of the Special Committees on Legislative Drafting, 1913, Report of the Special Committee on Legis- 


lative Drafting to be presented at the meeting of the American Bar Association, October 20-88, . 


1914; also The Conference of Commissioners on Uniformity of Legislation in Canada, Rules 


` 
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the subdivision of instruments and of sedis the proper use of moods and - 
tenses, uniformity of punctuation, the proper. use of provisos, methods of 
stating conditions, forms of definition clause, and such matters, all of them 
matters highly technical in character but all of them important from the 
standpoint of securing clarity and logical coherence in the presentation of the 
provisions of instruments., An essential purpose of the manual would be to 
indicaté how the’ differing requirements of languages which may be very 
different in structure and traditiéns can be reconciled when applying such 
rules to multilingual texts. 

The existence of a manual of common forms for standard articles could 
give a great stimulus to the adoption of suggestions designed, to remedy the 
characteristic shortcomings of the technique of international legislation by 
means of the multipartite instrument. Such a manual should contain; 
inter alia, genera] forms for instruments to be adopted by international bodies 
in place of signature by plenipotentiaries and, provisions regarding such 
matters as procedure of ratification, procedure in event of failure to come into 
force within a ' prescribed period, effect on transactions current at time of 
entry into force, extent of colonial application, procedure regarding reserva- 
tions, coöperation between parties to secure application, penalties for viola- 
tions by individuals, communication of information regarding application, 
‘powers of investigation regarding application, procedure for interpretation, 
method of termination, procedure for revision or amendment, effect of re- 
vision or amendment on obligations resulting from original instrument, effect 
` of termination or modification on current transactions and acquired rights, 
relationship to instrument of international bodies to which functions are 
attributed thereunder, value of versions of instrument in different languages, 
etc. The manual should contain particulars of the instruments in which 


of Drafting together with Observations and Suggestions on the Drafting of Legislation adopted by 
the Conference. Reference may also be made to Jeremy Bentham, The Theory of Legislation, 
1881; Arthur Symonds, The Mechanics of Law Making, 1835;/George Coode, On Legislative 
Expression, 1848; Ashton R. Willard, A Legislative Handbook, 1890; William Fulden Craies; 
A Treatise on Statute Laws, 1936 (4th ed.); Ernst Freund, Legtslative Drafting, Address de- 
-` livered at the First Annual Meeting of the Bill Drafting Conference, Chicago, Llinois, 
August 29, 1926; Chester Lloyd Jones, Statute Law Making in the United States, 1912; Gusta- 
vus Adolphus Weber, Organised Efforts for the Improvement of Methods of Administration in 
the United States, 1919; Thos. Ignatius Parlminson, Cases and Materials on Legislation, 1936; 
Duke University, Legislation i in North Carolina: a legislative handbook prepared by the Depart- 
ment of Legislative Research and Drafting, School of Law, Duke University, 1932; Statute Law 
Making in Iowa, being Vol. ITI of Applied History, published by the State Historical Society. 
-of Iowa, 1916; Indiana Bureau of Legislative Information, Legislative Bill Drafting, 1914; 
Sveinbjorn Johnson, “Statute Law Making with Suggestions to Draftsmen,” in Quarterly 
‘Journal of the University of North Dakota, Vol. V, No. 2 (Jan. 1915), pp. 98-119; Ernest 
Briencken, Hints on Drawing Legislative Bills, 1908; J.H. Leek, Legislative Reference Work, A 
Comparative Study, 1925; Joseph Perkins Chamberlain, Legislative Processes: National and 
State, New York, 1936; Robert Luce, Legislative Procedure, 1922, Legislative Assemblies, 1924, 
Legislative Principles, 1930, and Législative Problems, 1935. 
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each standard form has been used and of all important questions of interpre- 
‘tation or application which may have arisen in connection with any form. 
Variations from the standard forms should be noted and any available in- 
formation regarding the reasons for variation given. 

A subject index of the content of multipartite instruments is necessary in, 
order to permit proper consideration of the relationship between provisions 
which: are analogous in character or deal with related problems. To be . 
practically useful such a subject index must be extremely detailed and con- . 
tain innumerable cross-references. The International Labor Code, 1939, . 
contains a large number of notes drawing attention to significant similarities - 
and contrasts between international labor conventions dealing with related 
_ questions, and these notes are indexed. The proposed subject-index of 
instruments should, in addition to indexing the technical subject matter dealt 
‘with in instruments, contain material of this kind and should also facilitate 
the tracing of provisions which may be relevant in connection with particular 
rules or problems of international law. The three types of material may be 
illustrated by three typical questions to which it should be possible to find a 
full and reliable answer in the index with a minimum of delay. How many 
multipartite instruments contain provisions regarding shipwreck, and in 
what connections do they deal with the subject? How many instruments ` 
specify particulars to be contained in contracts? How many instruments 
define the extent of powers to be exercised by an authority of one State over 
vessels of another State? Unless such information is available in a usable 


form, no draftsman, no matter how wide may be the range of his knowledge © ` 


of modern multipartite instruments, can draft texts with reasonable confi- 
dence that he appreciates the main interrelations between the new instru- 
ment and existing instruments. 

A multilingual glossary of translations used in multipartite instrumente 
consisting of versions in two or more languages is necessary in order to permit 
of the standardisation of the translations used for terms in common use. In 
the past it has been not uncommon for a term used in one version of a text - 
several times with the same meaning to be rendered in the version of the text 
in another language in a profusion of different ways. This degree of con- 
fusion can be avoided with a modicum of care without the aid of any special 
reference books, but in view of the bulk and complexity of modern multipar- 
tite instruments it is impracticable to attempt any considerable measure of 
. standardisation of translations as between different instruments, and espe- 
cially as between instruments negotiated under the auspices of different 
international bodies, unless an adequate multilingual glossary: is at the dis- 
posal of the draftsman.® A 


E English-French and French-English glossaries of translations used in the texts of inter- 
national labor Conventions have been part of the office equipment of the Legal Advisers of 
the International Labor Conference for some years, but something with a much wider range 
of both subject matter and languages is required. Mr. Raoul Aglion, Legal Adviser of the ` 
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The proposed index of terms defined in multipartite instruments would be 
an international equivalent: for the Index of Statutory Definitions of the 
United Kingdom. Its purpose would be to facilitate the avoidance of un- 
necessary variations in the manner in which terms are defined in different 
instruments. The confusion and inconsistencies resulting from such un- 
necessary variations, in addition’ to impairing the value of the instruments ~ 
concerned as a coherent body of international obligations, are liable to cause 
considerable difficulty during the drafting of national legislation designed to 
give effect to a number of instruments dealing with cognate subjects. An 
index of terms defined in international labor conventions was prepared in 
the International Labor Office for the use of the legal advisers of the Inter- 
tational Labor Conference and similar documents of limited scope may have 
been in use elsewhere, but no general index of terms defined in multipartite 
instruments has ever been published. Such an index should as a minimum 
include the texts of all definitions contained in multipartite instruments with 
full digests of all interpretations of these definitions given by international 
and national tribunals.’ It should be multilingual. It could usefully include 
definitions of terms used in multipartite instruments which are contained in , 
the national laws or regulations giving effect thereto, with digests of any 
judicial decisions of importance relating to such definitions. 

A list of short titles which, even though not technically authoritative, was 
in practice accepted as such, would greatly. simplify the citation of multi- 
partite instruments. The full titles of the majority of international instru- 
ments are too long and clumsy for convenient citation. Popular abbrevia- 
tions for many of them are in current use, and many of these abbreviations 
(e.g. Geneva Convention, Opium Convention, Arms Traffic Convention) are 
not sufficiently precise to identify the instrument under reference. A neat 
and short form of citation is a great convenience in the drafting of the cross- 


` references from one instrument to another which occur in the texts of instru- 


ments with increasing frequency as a result of the growing number of inter- 
relations between the provisions of different instruments, and the existence 
of recognised short titles would simplify enormously both the compilation 
and the use of the indexes and glossaries necessary to permit of a system- 
atic attempt to improve drafting technique. The international labor con- 


ventions adopted in 1934 and subsequent years prescribe 2, mode of citation 


by a short title, and the International Labor Office has attributed short titles 
to the international labor conventions adopted in earlier years. In the case ` 


French Embassy in Washington, ‘s about to publish a Dictionnaire de Termes Juridiques 
Anglo-Americains et François (Droit privé ef Droit public) which should be invaluable to the 
draftsman of multipartite instruments. An appropriate international equivalent- for Words 
and Phrases, West Publishing Company, St. Paul, Minnesota, 1940, 45 vols., with cumula- - 
tive annual pocket parts, and Words and Phrases Judtcially Defined, under the general edi- 
torship of Roland Burrows, K.C., Butterworth, London, 1943, 5 vols., will, however, also 
be necessary. 
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of other instruments, the existence of any provision on the subject is still 
extremely rare, and it would therefore be necessary to devise appropriate 
short titles for the majority of existing instruments. 

These suggested works of reference would be designed primarily to facili- 
tate the drafting of multipartite instruments. Their value would, however, 
be greatly enhanced if their scope could be progressively extended to include 
material from bipartite instruments such as definitions and translations of 
technical terms. It frequently happens that multipartite and bipartite . 
instruments deal with the same subject matter, and it is clearly desirable to 
secure the widest possible measure of uniformity of terminology in all inter- 
national instruments irtespective of the number of parties’ or the oes or 
closed character of the instrument. : 

All of the suggested works of reference would lose most of their vale if not 
kept constantly up to date. During the inter-war period new multipartite 
instruments were framed almost every week. The seven volumes of Hud- 
son’s International Legislation list 505 separate entries for the years 1919-. . 
1937, and in these volumes a considerable number of instruments appear as 
sub-entries. “The number and bulk of instruments may well be much greater- 
: after the present war. The work to be done will therefore be upon a scale for 
which private effort is unlikely to be able to make adequate provision, and 
part of it could usefully be organised in close relationship with the drafting of 
translations.for the Treaty Series of the League of Nations for the continued’ 
publication of which appropriate arrangements will presumably be made by ` 
the proposed new general international organisation. All of this work would 
be done with a much better appreciation of practical requirements than could 
otherwise be secured if it were done under the general direction of those who 
are entrusted with the more responsible duties which it is suggested should be 
assigned'‘to the International Parliamentary Counsel’s Office. : 

Legislative draftsmanship is not an art which can be reduced'to a few 
simple rules and then practised without further difficulty if adequate works 
of reference are available, even within a national milieu and when only one 
language needs to be considered. Multilingual drafting is a highly special- 
ised craft. It is largely because it has not been sufficiently recognised-as 
such and has been attempted by many an inexpert hand that the general 
standard of draftsmanship of international instruments has remained poor. 
The second and main purpose of the proposed International Parliamentary 
Counsel’s Office would be to make a high standard of skill available for the 
drafting of all multipartite instruments.. It is self-evident that the services ` 
of such an Office would not always be used, even in cases in which no other ' 
‘satisfactory arrangements existed. Political prejudices, administrative ex- 
clusiveness and last-minute improvisations would continue to play their — 
accustomed part in making the task of endeavouring to improve interna- 
tional legislative draftsmanship a difficult one, but the existence of improved 
facilities for the drafting of multipartite instruments should gradually exert 
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a substantial E These facilities might alio be giye ae time 
to time for the drafting of important bipartite instruments likely to be widely 
. used as models. 
Much of the potential value of an International Parliamentary Counsel’s 
Office would, however, be lost if its mandate were too narrowly drawn. , The 
problems of the technique of draftsmanship merge into the much broader 
problems of.the improvement of international legislative technique as a tool 
of economic and social policy. These broader problems are frequently 
closely related to questions of policy which no International Parliamentary 
Counsel’s Office could be competent to decide, but such an Office could per- 
form valuable service, firstly in promoting the generalisation of improve- 
ments in legislative technique for which precedents already exist, and sec- 
ondly in suggesting further analogous developments for consideration from 
time totime. The potential value of such work must not, of course, be over- 
estimated, but the improvement of international legislative technique would 
appear to be a sine qua non of making effective the pledge contained in the 
Atlantic Charter of “the fullest collaboration between all nations in the 
economic field, with a view to assuring to all improved labor standards, 
economic advancement and social security.” A concerted effort to eliminate 
those of the weaknesses of current international legislative technique which 
are not limitations inherent in the character of the technique as one of inter- 
national codperation rather than of world government therefore has its 
. allotted part in the wider strategy of world organisation. The effort which 
is required will be an arduous one; it will involve giving meticulous attention 
to an infinite number of details over a long period of years; and it is therefore 
unreasonable to expect any substantial measure of success unless we are 
prepared to create appropriate permanent machinery for the purpose, such 
as an International Parliamentary Counsel’s Office, and to give to the Inter- 
national Parliamentary Counsel a place and status in the general structure of 
-world institutions which will afford him adequate opportunities of influencing 
the future development of international legislative technique. 


THE MEANING AND THE RANGE OF THE NORM PACTA 
SUNT SERVANDA 


By Joser L. Kunz 
Of the Board of Editors 


The norm! pacta sunt servanda,? which has constituted “since times im- . 


memorial the axiom, postulate and categorical imperative of the science of 
international law’ and has very rarely been denied on principle,‘ is un- 
doubtedly a positive norm of general international law. But the meaning 
of this norm is controversial. Most writers lay the accent on the term 
- servanda. One school of thought affirms that “treaties” are always binding, 


whereas a second tells us that the norm can only mean that valid treaties are . 


binding.* Within this second school of thought some writers object that 
the norm appears as a deus ex machina, as international law does not lay 
down rules for the validity of international treaties, whereas others main- 
tain, that not all, but only certain treaties are binding, that the norm admits 
. “exceptions,” or speak of the relativité de la règle pacta sunt servanda." 


1 For literature see Research in International Law under the auspices of the Harvard Law 
School, Part IXI, Law of Treaties, in this JOURNAL, Vol. 29 (1935), Supplement, and the liter- 
ature there cited (pp. 671-685). Further recent literature: article “Traités” in the Diction- 
naire de l Académie Diplomatique Internationale, Vol. II, pp. 954-970 and Vol. ITI, 208 pp. 
(not numbered); F. Aragues, El tratado como negocio jurídico, Madrid, 1983; H. Kraus, 
Système et fonctions des traités internationaux, Paris, 1985 (Hague Academy of International 
Law, Rec. des Cours, 1934, Vol. II, pp. 317-399); A. F. Frangulis, Théorie et pratique des 
traités internationauz, Paris, 1938; A. D. MoNair, The Law of Treaties: British Practice and 
Opinions, New York, 1938; H. Kelsen, Contribution à la théorie des traités internationauz, in 
Rev. Intern. de la Théorie du Droit, Vol. X (1936), pp. 253-292, and El Contrato y el tratado 
analizados desde el punto de vista de la teoria pura del derecho, Mexico City, 1948. 

1M, de Taube, L’inviolabilizé des trattés, ih Ree. des Cours, 1930, Vol. II, pp. 295-387; J. B. 
Whitton, La règle pacta sunt servanda (same, 1934), Vol. II, pp. 151-276, and in Rev. de Dr. 
Int., Vol. XVIII (1936), pp. 440-480 and Int. Concil, 1935, no. 317, pp. 895-480; H. Bauer, 


Der Grundsats pada sunt servanda im heutigen Volkerrecht, Marburg, 1984; H. Kaira in Acta, 


Scandinavica Juris Gentium, Vol. VII (1936), pp. 39-67. ~, 

3 de Taube, as cited, p. 295. 

t Macchiavelli, Spinoza (on this thinker and international law Cf. Verdross in Zeitschrift 
fur offertliches Recht, Vol. VII (1927), pp. 100 ete.; H. Lauterpacht in Br. Y. B. I. L., VoL 
VIII (1927), pp. 89-107). Cf. also Shamasastry R, Kaniiliya’s Arthasdsira, Mysore, 1923 
(2nd ed.). 

$ Recently: Ed. Vitta, La validité des irattés internationauz, The Hague, 1940, pp. 29-30. 
See also Ulpianus de pactis: Dig. II, 14, 7; Code civil français, Art. 1134. Publs. of the 
P.C.LJ., Ser. B, No. 10, p. 20: ("A state which has contracted valid international obligations, 
is bound . ea) 

‘Thus J. L Brierly, The Law of Nations, Oxford, 1936 (2nd ed.), p. 208. F. Pfluger, 
Die einseitigen Rechtsgeschäfte im Völkerrecht, Zurich, 1936, pp. 20-21. 

1 Thus G. Scelle, Précis de Droit des Geng, Vol. II, Paris, 1934, p. 336. 


180 ` 


` 


W 


THE NORM pacta suni servanda © 18l 


- But if the meaning of' thè norm be that only valid treaties are binding 

then, we are told, the norm ig only a special formulation of the general axiom 

. that one must obey the law. 8 From there it is only one step to the further , 
attitude that pacia sunt servanda says no more than that law is valid ° and is, 
therefore, an empty tautology.’ 

The exponent of the principle is, in consequence, ‘confronted with the fol- 
lowing dilemma: Either everything which pretends to be a treaty is valid, 
or only valid treaties must be kept—indeed a tautology, as the characteristic 
attribute of every legal norm is its binding validity. But the conclusion, 
sometimes reached, that our norm is meaningless, is by no means justified; 
it is only necessary to understand it correctly. Every legal order regulates 
for itself the creation of its norms. Pacta sunt servanda is a customary norya 
of general international law, a constitutional norm of a superior rank, which 
institutes a.particular procedure for the creation of norms of international 
law, namely the treaty-procedure.! International law ċan be created by 
custom 14 or by treaties. These treaty-created norms, like the contents of a 

’ contract in municipal law," have the legal reason of their obligatory force 
not in the manifested concord of the will of the states, but in the superior 
norm pacta sunt servanda, which orders that the manifested concord of the 
will of the states shall produce, through the treaty procedure, valid norms of 
international law. Contrary to both the schools mentioned, which put the 

_ accent on servanda, the accent must be put on pacia. 


II 


, To understand correctly the problem of the norm pacta sunt servanda 
it is necessary to avoid the confusion, often observable in the literature of 
the subject, which is produced by the fact that the term “treaty” is used i in’ 
an equivocal way, sometimes meaning the procedure by which treaty law is 


3 Thus Whitton, Rec. des Cours, 1984, Vol. II, p. 218. Unequivocally Bourquin: “Pacta 
sunt servanda n'est qu'une forme particulière d'un principe plus vaste, d'un principe qui s'ap- 
plique à toutes les normes: dans la mesure de sa compéence spatiale et temporelle, la loi doit bre 
- obdte universellement et continuellement”; Règles générales du droit de la patz, Rec. des Cours, 
1931, VoL I, pp. 5-229, at p. 80. 

'Thus Baumgarten, Grundzüge der juristischen Methodenlehre, Berne, 1939, p. 27. W. 
Schiffer, Die Lehre vom- Primat ae. Walkenerois in der neueren Literatur, Vienna, 1937, pp. 
183, 185, 188. 

3° Thus H. Heller, Die Souveränität, p. 182, 

‘1 This insight has been clearly formulated by P. Chailley: “Le traité est la procédure con- 
stitutionnelle suivant laquelle sont créées des normes juridiques communes à plusieurs Etats” 
(La nature juridique des trattés internationaux selon le droit contemporain, Paris, 1932, p. 831). 
In the same sense the two writings by Kelsen cited above, note 1. 

2 The fact that international law can also be created by custom renders the theory accord- 
ing to which the norm pacta sunt servanda constitutes the fundamental norm of international 
law untenable, This construction, originally defended by Kelsen and Verdross, has long 
been abandoned by these writers, while it is still retained by Anzilotti. 

8 Carnegie v. Morrison, Supreme: Judicial Court of Massachusetts, 1841, 2 Mete. 381. 
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created and at other times meaning the treaty norms, created by this pro~ ` 
cedure." i 
The meaning of our norm consists in the institution by general interna- 
tional law of a particular procedure—the treaty procedure—for the creation 
of norms of international law. The problem of the range of these norms is 
the problem of how far treaty-created norms are valid. In this respect it 
‚makes no difference whether the treaties are what is termed “contractual” 
or “legislative” in nature. For the real difference’ between these two types 
of treaties | is not that the first create no legal norms whereas the second do; 
the real difference is that the first create merely individual and concrete 
ngiins whereas the second create general and abstract norms. 
WDown to the present time all general international law is customary law. 
Treaties, whether “‘contractual” or “legislative,” create only norms of par- 
‘ticular international law. The present-day international law is highly de- 
centralized, not only as to its creation but also as to the spatial and personal 
sphere of its validity: relatively few norms are binding on all the members of 
the international community; the bulk of present day international law is 
‘particular international law, treaty-created law. But this treaty law has its 
legal ratson d’être in the norm of general international law pacta sunt servanda. 
The validity of treaty-created norms, like that of all legal norms, is con- 
ditioned by the existence of a legal order, of which these norms form a part, 
by the presence of the norm-creating act and the absence of a norm-abolish- 
ing fact. Just as the Constitution of the United States lays down norms 
for the procedure by which federal law of a hierarchically lower grade— 
_ statutes—shall be created, and for the termination of statutory law, it is for 
‘general international law to lay down the legal conditions for the procedure 
by which treaty norms may be created and for the termination of treaty 
norms. It is intended to give a brief theoretical survey of these two prob- . 
lems and to discuss, at the end of this study, some general theoretical prob- 
` ` lems bearing on the validity and termination of treaties. > > © 


mo - 
As far as the presence of the norm-creating act is concerned, the conditions 


for the validity of the treaty as a form of action," are primarily procedural 
in character, prescribing how the agreement of wills of the contracting parties 


\“ This distinction is very clearly nariai by Chailley, work cited, above, note 11, 
p. 123, and in the two writings of Kelsen already cited. 

1 Fundamental the observations by Kelsen, (“Contribution,” p. 260, “Contrato, De 
11-14, 25-36). 

16 See the literature quoted above, note 1. Vitta, work cited above, note 5. G. Con- 
moul, Des conditions de validité des tratlés internationauz; Toulouse, 1911; J. H. W. Verzijl, 
“La validité et la nullité des actes juridiques internationauz,” Rev. de Dr. Int., Vol. XV (1935), 
pp. 284-339; M. Houlard, La nature juridique des traités inlernationaus et son application 
aux théories de la nullité, de la caducité et de la révision des traités, Bordeaux, 1936; A. Verdross, 

_ Völkerrecht, Berlin, 1937, pp. 80-90. t 
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has to be. manifested; these conditions of validity deal with the capacity of 
the contracting, parties, the competence of the concluding organs, real con- 
sent, form, conclusion of treaty. But general international law may contain: 
also norms with regard to the contents of treaties. 

The first condition for the validity of the treaty as a prodedure is that it 
has been concluded between parties, which, under international law, have 
the capacity to conclude treaties. Such capacity is by present day interna- 
tional law’ vested primarily in sovereign states, i.e. in legal communities 
which are directly, immediately, ‘and exclusively. subject to international 
law, but, also in the Holy See, certain confederations of states, the League of 
. Nations, etc. Some communities may have a competence to conclude 
treaties limited in point of time or restricted to the conclusion of certain 
treaties.!7 . 

In consequence “treaties” ondadi with parties which have no treaty 
making power under international law do not create valid treaty norms; !8 
on the other hand treaties made by sovereign states contrary to restrictions’ 
imposed upon them by treaty law while illegal are nevertheless valid.! 

From the problem of the capacity of the parties must be clearly distin- 
guished the problem of the competence of the concluding organs. It is, of 
course, for international law alone to determine these organs. Sometimes 
international law determines these organs directly, as in the case of the com- 
petence of military commanders in the field to conclude treaties of armistice - 
or capitulation. Similarly a fundamental treaty, such as the Universal 


Postal Convention, may authorize organs of the Union to conclude treaties ' 


of a specified character. In general the primitive international law of today * 
has no special legislative organs of its own; it has nevertheless other orgabs, 
composite organs, composed of the organs of the states, and general interna- 
tional law delegates to the-states the authority. of determining these organs 
through their: Constitutions. The Constitutional requirements, including 
such requirements as the necessity for parliamentary consent,*° are interna- 


17 For example, India as a member of the League of Nations; insurgents ee as 8 
belligerent party. : 

18 Such as ‘treaties’? made with native chieftains. i 
» 1 We may also mention the problern of treaties made with vassal or piste’ states; see 
Bulgarian-Serbian Peace, Treaty of 1886; Anglo-Egyptian Sudan Treaty of Jan. 19, 1899; in 
the case of the Anglo-Thibetan Treaty of Sept. 7, 1904, China protested and Britain oon- 
cluded, in consequence, the Convention of April 27, 1906, with China. : 

* With regard to this problem opinion is divided into at least four different schools of 
thought: the first distinguishes between the internal and the international validity of a 
treaty.; the second pretends that municipal law alone controls; a third, or intermediary, 
doctrine holds treaties to be invalid only if constitutional restrictions have been “manifestly” 
violated. , All these doctrines are untenable, as a treaty can only be either valid or not, and 
as the conditions for the validity of an international treaty can be determined only by inter- 
national law. But the fourth doctrine, holding constitutional law to be internationally 
wholly irrélevant (Ansilotti, _Verzijl, Vitta) is in contradiction with positive international 
law. 
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tionally relevant for the validity of tredties,”4 because international law con- 
tains a renvoi to the Constitutions of the states. Under the principle of 
effectivity, however, the renvoi is to the effective Constitution. That is. 
why e.g. so-called “executive agreements”? are internationally valid 
treaties. 

In consequence treaties are ‘valid if the concluding organ was wholly 
` incompetent or unauthorized under Constitutional law or if it has acted in. 
excess of authority.“ Many further interesting problems arise which can 
only be mentioned here: can such invalidity be invoked only by the adverse 
party or by both the parties? Can such treaties be confirmed or is their - 
invalidity waived by partial performance or by the fact that the treaty has, 
for a long time, been acted upon; in the latter case may a state be estopped 
from invoking the invalidity of the treaty? * 

The law must further lay down rules with regard to the real consent ** of the 
parties. ' Essential and excusable error, going to the fundamentals of the’ 
treaty, will be considered as a factor in the situation. It is equally univer- 
sally recognized that a treaty may be invalidated by the fraud of one party. 
But error and fraud do not invalidate a treaty automatically: they must be 
invoked by the aggrieved party and can only be invoked by the aggrieved 
party; an international court will not consider these elements ez officio. 

It is, similarly, unanimously agreed that duress *? exercised against the per- 
son of the organ gives the aggrieved party the right to invoke the invalidity 


2 That is why Art. I of the Havanna Convention on Treaties of 1928 is nothing but the 
restatement of the positive general international law. 

2 Problem of the validity of the Colombian-Peruvian Treaty of Frontiers of 1922-1928 in 
the Leticia Conflict (see P. de Lapradelle in Rev. de Dr. Int., Vol. XI (1933), pp. 185-209). 

3H, M. Catudal: “Executive Agreements, a Supplement to the Treaty-making Proce- 
dure,” Géorge Washington Law Review, Vol. X (April, 1942), pp. 653-669. 

H So a political agreement concluded by military commanders in time of war. 

% MoNair, work cited above, note 1, pp. 88-44. 

2 B, Shatsky, La validité des traités, Rev. de Dr. Int., Vol. XIII (1933), p. 545; Scialoja, 
_ I vizi di volontà nelle leggi e nei trattati internazionali, Riv. Dir. Pubblico, 1929, p. 4; H; Wein- ' 
schel, Willensmangel bet vdlkerrechtlichen Verträgen, Zeitschrift für Völkerrecht, Vol. XV 
(1930), p. 446; Atassy, Les vices de consentement dans les trattés tnternationaur à Pexclusion: . 
des traités de paiz, Geneva, 1930; J. Tomsitch, La reconstruction du drott international en 
matière des traités, Paris, 1981; W. Pasching, Allgemeine Rechtsgrundsdize uber die Elemente 
der vdlkerrechtlichen Verträge, Zeitschrift fur öffentliches Recht, Vol. XIV (1934), pp. 26-61. 

37 Roth, Zwang beim Abschluss von vilkerrechtlichen Verträgen, 1928; Scialoja; Violenza, 
errore, e dolo net trattati internazionali, Seritii . . . in onore di A. Salandra, 1928, p. 25; 
Golbs-Wilms, Erzivungene Staatsvertrdge, 1933; Zanten, Over verdragen totstandgekomen onder 
den invloed van dwang, Rechtsgeleert Magazijn, 1934, p. 97; A. Cavaglieri, La violenza como 
motivo di nullità dei trattait, Riv. Dir. Int., Vol. XXVII (1935), pp. 4-23; A. Verdross, 
Anfechtbare und nichtige Staatsvertrdge, Zeitschrift für öffentliches Recht, Vol. XV (1935), 
p. 289; F. Bleiber, Aufgezwungene Verträge im Völkerrecht, Zeitschrift für Völkerrecht, Vol. 
XIX (1935), pp. 885-402; P. Schön, Hrewungene Friedensvertrdge, same, Vol., XXI (1937), 
pp. 277-296; L. Busa, Der Zwang im Völkerrecht, same, Vol. XXI (1937), pp. 420-440; 
H. Widmer, Der Zwang im Völkerrecht, Leipzig, 1986; Moigliano, In tema di vizi di volontà 
e di trattati imposti con violenza, Turin, 1938. i ; 
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- of the treaty thus concluded. But while the question of the effect of duress, 


exercised against the state, is the subject of great controversy in current 
literature on the subject, under positive international law treaties imposed 
by force are valid,?* revealing again the primitive character of present-day 
international law. 

Juristic doctrine and, to a certain extent, the practice of states i in the 
inter-war period have shown a tendency to hold treaties voidable on account 
of duress. The doctrine proceeded mostly along the lines of a revival of the 
distinction between justifiable and unjustifiable force. In a more restricted 
way, it was argued that peace treaties imposed by force are in general valid, 


- and are voidable only on account of illegal force; in a broader form the League 


Resolution of March 11, 1932, the so-called Stimson-Doctrine on non-recog- 
nition, and similar acts show a tendency to distinguish between legal and 
illegal force. But as a matter of positive international law, the norm of the 


‘validity of treaties imposed by force stands. 


General international law prescribes no particular form for treaties;*° 
treaties can, therefore, be concluded not only in writing, by telegram, by 
telephone, by wireless, but also orally and even by symbols. 

As to the procedure of conclusion * of a treaty, there are, generally, three 
stages: negotiation, signature, ratification and exchange or deposit of ratifi 


” cations. With regard to treaties subject to ratification this action (and ex- 


change or deposit of ratifications) is a conditio sine qua non of the validity of 
treaties. Ratification must be unconditional and embrace the entire 
treaty. There is no legal duty to ratify a treaty, signed by the plenipoten- 


18 Scelle, while upholding the validity of peace treaties imposed by force, wants to deprive 
them of their character of treaties. According to him an imposed peace treaty is not ‘a 
treaty but a unilateral legislative act of the victor; the signattire of the vanquished is nothing 
but the authentic recognition of the greater force of the victor; the peace treaty as uni- 
lateral legislation by the victor comes into force on the hypothèse de la résignation du bien 
vaincu (Rec. des Cours, 1933, Vol. IV, p. 675; Théorie juridique de la révision des traités, 


_ Paris, 1936, pp. 44, 56, 58; Précis de Droit des Gens, Vol. II, Paris, 1934, pp. 339, 343). 


This construction has been adopted by Brierly (Rec. des Cours, 1936, VoL IV, p. 208). But 
this construction is untenable. The truth is that treaties imposed by force are valid in 
primitive international law, whereas they are invalid in more advanced legal orders (Cf. 
Dig. 4, 2, quod metus). In municipal law also the vitiation of contracts by duress is a later 
‘and gradual development (ef. for the Common Law Williston, The Law of Contracts, New 
, York, 1920, Vol. III, p. 2828), a development which even today is, by no means, at an end 
(Cf. J. Gulzell, Duress by economic pressure, in N. C. Law Review, Vol. XX, No. 3 (April, 1942). 

2 Russian-Turkish Treaty of March 16, 1921, Art. I: “Neither Contracting Party will 
recognize treaties which are imposed by force on the other party.” 

30 Particular international law may prescribe the written form: Havana Convention on 
Treaties, 1928, Art. IT. 

a Makowski, Théorie et technique de la confection des actes internationaur, Warsaw, 1921; 
B. Herzog, Der Begriff der Ratifikation und die Bedeutung seiner Technik fir das Völkerrecht, 
Kiel, 1929; F. Dehousse, La ratification des traités, Paris, 1935; F. O. Wilcox, The ratification 
of international conventions, London, 1935. 

2 Havana Convention on- Treaties, 1928, Art. V. 
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tiaries of the state in question,® except, of course,.if a state is bound by one 
treaty to ratify another treaty.“ A treaty may provide that certain pro- 


visions shall come into force prior to ratification ;* a multipartite treaty may. 


provide that it shall come into force after the deposit of a certain number of 
ratifications or of ratifications by certain signatories. 

A treaty is subject to ratification if the document itself sọ abiss or if 
ratification was made a condition in the full-powers of the negotiators but 
there exists further a general legal presumption for. the necessity of ratifica- 
tion except where the treaty is clearly not subject to ratification. The latter 
is the case where negotiators are expressly authorized to conclude a treaty; 


with regard to military treaties concluded by commanders in time of war; . 


with regard to treaties formerly concluded between absolute monarchs but 
recently between “leaders” of totalitarian states, except if they otherwise 
provide; ** with regard to treaties which expressly stipulate that no ratifica- 
tion shall be necessary; with regard to executive agreements, exoept if they 
` otherwise provide. 
With regard to multipartite ‘fenton we may mention the apoia problemes 
of accession ?” and reservations.3® 
General international law contains no rules as to registration or - publication 
\of a treaty as a condition for the validity of the treaty procedure; but par- 
ticular international law may do so.** 


As regards the contents of treaties, general siento law authorizes . 


the states to conclude treaties on any matter they like. This is the general 
rule but the problem arises whether general international law contains legal 
restrictions with regard to the contents of a valid treaty. Original i mpos 


a Same, Art. ‘VIL 

4 Peace Treaty of Versailles, Arts. 93, 534. 

*% Morocco Convention, Madrid, July 3, 1880: Martens, N.R.G., p. 624, Art. XI, par. 1; 

:German-U.8.8.R. Treaty, Rapallo, April 16, 1922, Art. VI (League of Nations Treaty Series, 
‘Vol, XX (1923), pp. 247-249); Convention regarding the Regime of the Straits (same, yol; 
CLXXIII, pp. 216-241), 

3 Some such recent treaties, as the German U.S.S.R. Treaty on the Soviet-German Fron- 
tier, of Jan. 10, 1941, provide (Art. IV) that the treaty comes into force at the moment 
of signature, but that it is subject to ratification (New York Times, Jan, 11, 1941, p. 8). 
The legal significance of ratification in such cases seems to be doubtful. 

37 Schaber, Der Beitritt eu vilkerrechtlichen Verträgen, Würzburg, 1937. 

1 K, Scheidtmann, Der Vorbehalt beim Abschluss völkerrechtlicher Verträge, Berlin, 1939; 
W. Sanders, “ Reservations to multilateral treaties,” this JOURNAL, Vol. XXXM (1980), 
pp. 488-499. 

2 Thus Art. XVIII of the Covenant. See, ack from Commentaries on the Covenant, 
Adatci-de Visscher in Annuatre de I’ Institut de Droit International, Vol. XXX (1923), p. 47; 
C. Sevens, Lg régime nouveau des traités internationauz, Gand, 1925; Konig, Volksbefragung 
und Registrierung beim Vélkerbund, Leipzig, 1927; Stieger in Zeitschrift fur öffentliches- 
Recht, Vol, VII (1928), p.227; F. Dehousse, L’enregisirement des trattés, Liége, 1929; Keydel 
in Rev. de Dr. Int. (Battile), Vol. TX (1931), pp. 141-160; Schwab, Dre Registrierung der 
internationalen Verirdge beim Voélkerbund, Berne, 1932; L. Reitzer in Rev. Gen. Dr. Int.. 
Pub., Vol. XI (1987), pp. 76-89. ; 
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bility invalidates a treaty. ` A treaty may be invalid on account of the il- 
legality of its contents, namely if these contents are in violation of a hierar- 
chically superior norm of general or particular international law which con- 
stitutes jus cogens. The problem of the invalidity of treaties on account of 
the immorality of their contents (pacia contra bonos mores) has, like that of 
duress, become prominent again in the inter-war period.. Earlier writers 
asserted the principle of the invalidity of pacta turpia on the basis of natural ` 
law or on the equally jus naturae basis of the “inherent rights” of states.“ 
Such a natural law‘basis is again adopted by modern writers.” But, legally 
speaking, the problem is only a special case of the invalidity of treaties on 
account of the illegality of their contents; for the invalidity of treaties on 
account of their immoral contents can, of course, legally not be based on the 
norm of a metajuridical system such as ethics, but only on a norm of posi- 
tive international law juris cogentis.@ 


IV 


If the conditions laid down by international law for the treaty-procedure ` 
have been fulfilled the “treaty”? in the second sense, t.e. the norms created 
by the treaty procedure have come into force. The problem of the temporal 
sphere of validity deals with the moment of the beginning and of the ending 
` of their legal validity. ` Treaty-created norms become valid in the moment of 
the conclusion of the treaty procedure; they remain valid in time, as long as 
no norm-abolishing fact,“ as laid down by intérnational law, has taken place. 

General] international law, first of all, provides that certain factors do not 
touch the binding validity of treaty norms: governmental or constitutional 
or territorial changes of the contracting parties, as long as they remain iden- 
tical persons in the sense of international law. Suspension of treaties, 


40M. Fröhlich, Die Sittlichkeit tn vdlkerrechtlichen Verträgen, Zurich, 1924; Bradner, 
Pacta contra bonos mores im Völkerrecht, Jahrbuch der Konsularakademie zu Wien, 1937, 
p. 33; A. Verdross, in Zettschrift fur öffentliches Recht, Vol. XV (1935), pp. 289-299, and 
Vol. XVI (1986), pp. 78-86; also’ Trattati contra bonos mores, in Riv. di Dir. Int., 1987, pp. 
3-11 and “Forbidden Treaties in International Law,” in this Journax, Vol. 31 (1937), 
p. 671. 

uM. Obmann, Dissertatio de pactis sub conditione turpi, Upsala, 1770; E. Vattel, Le 
Droit des Gens, Paris, 1758, Book LIL, Chap. XH, par. 160 and Book LIV, chap. IV, par. 36. 

uG. Scelle in Rec. des Cours; 1933, Yol. IV, p: 448; Salvioli, same, p. 75. 

a Thus Oppenheim, who asserts a customary general norm of international ley to this 
effect: International Law, 4th ed. (ed. McNair), Vol. I, pp. 713-714. 

# See recent writings, apart from literature already quoted: J. L. Brierly in Transactions 
of the Grotius Society, Vol. XI (1926), p. 11; A. D. McNair: La terminaison et la dissolution 
des traités, Rec. des Cours, 1928, Vol. Il, p. 468; M. Perlowski, Les causes d’extinction des 
obligations internationales contractuelles, Vevey, 1928; H. J. Tobin, The termination of 
multipartite treaties, New York, 1933. i 

4 Kiatibian, Conséquences juridiques des transformations terriloriales des Etats sur les 
trattés, Paris, 1892; L. Larivière, Des conséquences des modifications territortales des Etais 
sur les traités antérieurs, Paris, 1892. i 
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e.g. through the outbreak of war, non-recognition by a foreign government, 
only suspends the operation of treaties, but leaves their binding validity 
intact. - 

As to the reasons for the termination of the validity of treaty-created 
norms, Chailley has insisted on the principe de l'acte contraire, but this theory 
is too narrow, for a treaty can legally come to an end not only by mutual 
dissent but also in a different way by operation of law. The only juridically - 
correct formula would hold that treaty-created norms remain valid as long 
as no fact which, under international law, causes the termination of their 
validity, has occured.“ 

According to international law treaty-created norms cease to be binding 
either according to the will of the parties or by operation of law, Among 
the first group we can distinguish norm-abolishing facts stipulated in the 
treaty itself or subsequent mutual agreement of all the parties. Treaty 
norms come to an end automatically through the expiration of any period of 
time for which the treaty has been concluded, subject to any provisions for 
its express or tacit renewal (it is also possible that the parties, before such 
expiration, will agree upon the continuance of the treaty); through the 


emergence of a resolutive condition in accordance with the treaty itself; . 


through termination by the act of a third party, if the treaty so provides.‘ 
Treaty norms can also automatically come.to an end, in accordance with the 
agreement, by the unilateral denunciation of one party, if this right to de- 
nounce the treaty is given by the treaty; normally this right will be given to 
both or all the parties but it is legally possible for the right’ to belong only 
to one party; multipartite treaties often provide that the denunciation by one 
party in no way touches the validity of the treaty norms for all the other 
parties. 

Treaty norms come automatically to an end further through mutual con- 
sent of the parties. This, the acte contraire, can consist in the mere abroga- 
tion of a treaty without replacing it by a new treaty—so-called “rescission” 
—or in the conclusion of a new treaty which expressly abrogates the earlier 
treaty, or in the conclusion between the same parties of a new treaty, the 
contents of which are incompatible with the earlier treaty, even if the new 
treaty does not expressly abrogate the earlier one. The parties are entitled — 


- to abrogate a treaty by mutual consent, even before the expiration of time 


for which it has been: concluded, or to abrogate a treaty concluded à per- 
petuité.*® The norm that mutual consent by all the parties is necessary in 
law, applies also to multipartite treaties,’ except if they otherwise provide.. 


Thus G. Balladore Pallieri, Diritto Internazionale Pubblico, Milan, 1938 (2nd ed.), 
p. 187. : 47 Art. VIII of the Locarno Treaty, 1925. 

48 Contrary: Kelsen, Contrato, as cited p. 74. 

o M. Sorensen, The modtfication of collective treaties without the consent of all contracting 
parties (Acta Scandinavica Juris Gentium, Vol. IX (1988), pp. 150-173). On the question 
of the abrogation of the permanent neutrality of Belgium by the Versailles Treaty, to which 
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í ; 
Renunciation by the beneficiary party to a bipartite, non-synallagmatic 
treaty is only a special case of termination by mutual consent, as acceptance 
of the renunciation is necessary. 

But treaty norms can also come to an end automatically, independently of 
the will of the parties, by operation of law: extinction of one contracting 
party as a state in the sense of international law in a bilateral treaty; extinc- 
tion of the object of the treaty; subsequent impossibility; ®° inconsistency 
of treaty norms with later general or particular international law, if the later 
law consists of hierarchically superior norms juris cogentis; & desuetude; * in 
some cases by outbreak of war, or by way of reprisal. 

Treaty norms, finally, can come to an end by operation of law at the re- 
quest of one party.. To this group belong cancellation on account of non- 
fulfillment by the other party ® and operation of the rule of clausula rebus sic 
stantibus.* Breach of treaty by one party does not in itself affect the 
validity of the treaty-norm, either for the guilty, or for the innocent party; 
the latter is free to insist on the continued validity of the treaty and on its 


_ fulfillment, may apply sanctions or resort to reprisals, and may ask for the 


reparation in damages. But itis equally clearly a norm of positive interna- 


- tional law that the innocent party has, at its option and discretion, the right 


to abrogate the treaty on account of previous breach by the other party. 
In this case the validity of the treaty norms does not come to an end auto- 
matically, however, but only if and when the innocent party makes use of its 


Russia and Holland were no parties, cf. Le Roy, L’abrogation de la neutralité de la Belgique, 
1923; H. Tobin in this Jouga, Vol. XXVI (1932), p. 514; Moscato, Le sorti della neutral- 
izzazione belga dopo la guerra, in Riv. di Dir. Int., Vol. XXT (1930), pp. 379-395, 526-541, 
and VoL XXTII (1981), pp. 54-66, 199-215. J 

to Subsequent physical and permanent impossibility as a reason for the termination of 
treaties is to be distinguished from original impossibility a as & reason for the invalidity of 


Areaties. 


u Art. XX of the Covenant: H. Lauterpacht, The Covenant s as “Higher Law,” in Br. 
Y. B. I. L., 1986, pp. 54-65. 

22 Yuille Shortridge & Co. (Great Britain v. Portugal) in de Lapradelle-Poltis, Recueil des 
Arbttrages Internattonauz, Vol. II, 1982, p. 105; J. L. Kunz, “Observations on the de facto 
revision of the Covenant,” in New Commonwealth Quarterly, Vol. IV (1938), pp. 1381-143. 

8 Recently: J. L. Kunz, Kriegsrecht und Neutralitatsrechi, Vienna, 1985, pp. 41-44; L. 
Erades, De invloed tan oorlog op de geldigheit van verdragen, Amsterdam, 1938. i 

H On the other hand, complete execution of a treaty is not a legal reason for the termina- 
tion of its legal validity, notwithstanding the contrary opinion of many writers. See K. 
Hofbauer, L’ézécution, cause d'extinction du tratté international, Rev. de Dr. Int. XX (1987), 
pp. 92~103), 

5 Woolsey, this Jounnan, Vol. XX (1926), pp. 346-353; G. Wackernagel, Zur Lehre 
von der einseitigen Aufhebung vdlkerrechtlicher Verträge, 1926. 

58 Of recent writings see T. Young Huang, The doctrine of rebus stc stantibus in interna- 
tional law, Shanghai, 1935. Ch. Fairman, “Implied resolutive conditions in treaties,” 
this Journau, Vol. XXIX (1935), pp. 219-236); Fusco, La clausula rebus sic stantibus nel 
diritto internazionale, Tei 1936; C. Lipartiti, Le clausola rebus sie stantibus, Milan, 
1938. - 
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right to abrogate the treaty, a right which must be exercised within a reason~ 
able time after the breach of the treaty has been committed. ; 

The problem of the clausula rebus sic stantibus—it must be emphasized— 
is equally a problem of positive law and, therefore, entirely different in na- 

. ture from the purely political problem. of revision of treaties. The clausula, 
insofar as it is positive law, is, further, by no means an exception to the norm 
pacta sunt servanda. The problem, finally, is not a specialty of international 
law, but exists also in municipal law. ` | ‘ 

The problem of the clause is, whether there iste in positive international 
law a norm according to which changed circumstances bring about the 
termination—not modification, not suspension—of treaty stipulations.** It 
‘is generally recognized that if at the conclusion of a treaty the existence of 
certain’ circumstances has been taken into consideration by the parties as a 
presupposition for the continuance of the obligations assumed, an essential ’ 
change of these circumstances can produce the termination of the treaty. 
The further problem as to the effect of an essential change of circumstances 
which have not been taken into consideration by the parties on the legal 
validity of the treaty norms is controversial. While this question cannot 
be investigated here in detail, it is theoretically important to state that the 
legal basis for such termination of treaty norms cannot be the “nature of 
things” or any other meta-juridical argument, but te a positive norm of 
international law which so prescribes. . i l 

v e S 

The original validity of treaty norms depends on the validity of the treaty 
procedure—the presence of the norm-creating act—-; the continued validity 
of treaty norms depends on the absence of a norm-abolishing fact., The two 
problems, although both of them problems de lege lata, problems of positive 
law, are different. But they pose enon common problems which it is pro- 
posed to investigate here theoretically. As positive international law has to 
lay down the norms for the original and for the continued validity of treaty - 
norms, the first problem that arises is that of the legal sources of the validity’ 
of treaty norms in both respects. The first source, unquestionably, is gen- 
eral customary international law, to which the very norm pacta sunt servanda 
belongs. The second source consists of treaties. Often*treaties contain 
themselves not only norms as to the capacity of contracting parties, ratifica- 


81 L, Pfaff, Die Clausel rebus sic stantibus in der Doktrin und der österreichischen Gesetzge~ 
bung, Stuttgart, 1898; M. Herzfeld, Die Stellung der clausula rebus sic stantibus tm burger- - 
lichen Gesetzbuch, Greifswald, 1917. On the common law doctrine of “frustration” see 
Fairman, as cited, note 66. On the French theory of ‘‘imprévision” see A. Bruzin, Essat' 
sur la notion @imprévision ei sur son rôle en matière contractuelle, Bordeaux, 1922; J. Magnan, 
de Bornier, Essai sur la théorie @impréviston, Paris, 1924; Louveau, Théorte d'imprévision 
en droit civil et en droit adminisiratif, Rennes, 1920; Jncquemard, La théorie de Pimpréot- 
sion, 1928. 

s3 See on this point H. W. Briggs, in this JOURNAL, Vol. XXXVI (1942), pp. 88-06. 
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tion, reservations, but also as to duration, denunciation, compatibility vel 
non of later treaties and so on, It is also possible that a multipartite treaty 
creates general and abstract norms, concerning the creation and termination 
of treaty norms. But no such great codification exists at the present time. . 
The only collective treaty on this subject, the Havana Convention. on 
Treaties of 1928, is, as to its sphere of validity, continental only; as to its 
contents it is extremely vague and by no means complete, and it is, finally, 
in consequence of the small number of ratifications, practically of little im- 
portance.: It must also be borne in mind that a conventional codification of 
the law on treaties would itself be a collective treaty and, therefore, as to 
change or termination, be subject to the norms of general international law. 

The “general principles of law, recognized by civilized nations” © as a 
third source of international law have in the inter-war period been particu- 
larly pressed into the service of determining the. validity of treaty-created 
norms, especially with regard to the problems of duress and immoral eubject 
matter. 

In his Report of 1980 to the Insittut de Droit International, Verdross eeneelly 
took the position that the “ general principles of law” as a third source of 
international law have to be clearly distinguished from the ‘‘general prin- 
ciples of international law,” that they are constituted by the general prin- 
ciples of law, recognized by the quasi-universality of civilized nations as 
positive law in foro domestico; that, even so, they must be applicable to inter- 
national law, and, finally, that they are always merely subsidiary in charac- 
ter. But in his Hague'lectures-of 1935 Verdross adopted the hardly tenable 
thesis, developed in the meantime by his disciple Heydte, that these “general 
principles of law ” are juris cogentis, hierarchically superior to customary and 
treaty law, with particular application to the doctrine of the validity of 
treaties. Under Verdross’ influence this theory was adopted in 1935 by 


‘ An enormous literature on this subject has sprung up in the inter-war period. The 
principal writer on the subject is Verdross; Annuaire de l'Institut de Droit International, 
Vol. 37, Oslo, 1932, pp: 288-298; same, Paris, 1984, pp. 490-507; Luxemburg, 1937, pp. 
188-189; Rev. de Dr. Int., Vol. VIII (1984), pp. 484-498; Rec. des Cours, 1985, Vol. II, 
‘pp. 195-251; Völkerrecht, Berlin, 1937, pp. 75-79; Rev. de Gen, Dr. Int. Pub., Vol. XII 
(1938), pp. 44-52, Seo further Heilborn, Rec. des Cours, 1926, Vol. I, pp. 5-63; Spiropoulos, 
Die allgemeinen Rechisgrundsdize im Völkerrecht, 1928; Balladore Pallieri, I principi generali 
del diritto riconosciuti dalle nazioni civili, Turin, 1931; Heydte in Zettschrift fur Völkerrecht, 
Vol. XVI (1932), pp. 461-478 and in Die Friedenswarte, Vol, XXXIII (1933), p. 289; Wolff 
in Rec, des Cours, 1932, Vol. II, pp. 488-551; Scerni, I principi generali di diritto riconoscuti 
dalle nazioni civili, 1932; Härle in Rev. de Dr. Int. Leg. Comp., 1935, pp. 663—887; Ch. de 
Visscher, same, 1938, pp. 395—420; Ripert in Rec. des Cours, 1933, Vol. IL, pp. 569-664; 
Raestad, Droit contumier et principes généraux en droit internattonal, 1933; Pasching, in 
Zeitschrift fur öffentliches Recht, Vol. XIV (1984), p. 26-61; Kopelmanas, in Rev. Gen. Dr. 
Int, Pub., Vol. XV (1936), pp. 285-308; W. Künzel, Ungeschriebenes Volkerrecht, Königs- 
berg, 1935; P. Grapin, Valeur internationale des principes généraux du drott, Paris, 1934; 


' Cegler, Die Bedeutung der allgemeinen Rechtsgrundsdtze fur die Quellenlehre des velar, 


Berlin, 1086. 
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Harle.. The “general principles of law” became thus a modern form of nat- 

ural law and Le Fur called this new natural law the “ordre public tnterna- 

tional.” In the meantime Alvarez and Raestad had launched the idea that 

the “general principles of law” include also the “general principles of inter- 
national law.” This idea was accepted by Verdross in his Report to the 

Institut de Droit International of 19387. Here he returns to the subsidiary 

character of the “general principles of law” in the original sense, but pro- 

claims that these principles in the second sense are juris cogéntis. 

Already this analysis of doctrinal developments shows that our theoretical 
problem of the sources of international law for the validity and termination 
of treaty-created norms is most intimately connected with the problem of the 
hierarchical position of these sources and with the problem of jus cogens and 
jus dispositivum (“pliable law”). For this problem determines the invalid- 
ity of treaties on account of the illegality of contents ab origine, and also 
the termination of the validity of treaties because of subsequent illegality 
of their contents and the so-called conflict between treaties.* 

The “general principles oflaw” are hierarchically strictly subsidiary in char- 
acter, not juris cogentis, and cannot prevail against customary or treaty- 
norms. As tothe hierarchical order of customary international law, we must 
distinguish between general and particular customary law. General cus- 
tomary law is binding on all, particular law only on certain states. But this 
difference as to the sphere of validity does not yet solve the problem of their . 
hierarchical position. All depends on whether the customary law is jurts 
cogentis or not; contracting parties can by treaty derogate not only from 
“pliable” particular law, binding on the same states, but also from “pliable” 
general customary law if it constitutes jus dispositivum. They cannot 
legally derogate from general customary law juris cogentis; such derogation 
can invalidate treaties because of original, can terminate treaties because of 

subsequent, illegality of contents. Such norms are rare in present-day 
positive international law; examples are the norm of the feedom of the seas 
or the very norm pacta sunt servanda. 

If a party concludes a second treaty, incompatible in contents with a 
. first treaty, with the same party, the second treaty is valid and its conclusion _ 
constitutes a termination of the validity of the first treaty by mutual con- 
sent: lex posterior derogat priori. ` But if a state concludes a treaty with a 


8 Radnitsky, Dispositives Völkerrecht, Österreichische Zeitschrift für öffentliches Recht, 
Vol. I (1914), p. 656; Ch. Rousseau, De la compatibilité des normes juridiques contradic- 
toires dans l'ordre international, Rev. Gen. Dr. Int. Pub., 1982, pp. 183-192; Morelli, Norme 
dispositive di diritto internartonale, Urbino, 1931; J. Jurt, Zwingendes Völkerrecht, St. Gal- 
len, 1933; Ch. de Visscher, in Re. Dr. Int. Leg. Comp., 1933, pp. 895-420; J. Ray, Des con- 
flits entre principes absiraiis et sitpulatians conventionnelles Rec. des Cours, 1934, Vol. II, 
pp. 635-707; R. L. Buell, The Suez Canal and League Sanctions, Geneva Special Studies, 
“Vol. VI, No. 3 (1935); H. Lauterpacht, work cited, note 51, above; M. Sorensen, note 49; 
Vitta, note 5, pp. 172-208. & On the last problem see Kelsen, Contrato, pp. 83-111. 
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third state, the contents of which is in violation of an earlier treaty with 
another state, the second treaty is, nevertheless, valid, although the party, 
having concluded both treaties, is guilty of an illegal act.” 

As far as multipartite treaties are concerned, a later treaty, in conflict 
with/an earlier treaty, is valid, if both treaties have been concluded between 
the same states. But more complicated problems arise, if a later bilateral 
or multipartite treaty, concluded by two or more, but not by all, of the’ 
parties to the earlier multipartite treaty, is incompatible with this earlier 
treaty. We must here distinguish several hypotheses: If a bilateral or 
multipartite treaty has later been concluded between parties, all members of 
the original multipartite treaty, it depends again on whether the later treaty 
derogates from norms juris cogentis or merely norms juris dispositivi of the 
earlier treaty. The later treaty is valid, if the earlier treaty expressly or 
impliedly permits treaties of this type," or if the later treaty deals with norms, 
expressly declared by the original treaty to be juris dispositivi. It may be 
ordered by the earlier treaty that parties may by a new treaty replace the 
-earlier treaty inter se, provided that the new treaty be open to the accession 
of the original parties; in such case the earlier treaty remains in force for the 
original parties which are not parties to the later treaty nor have adhered to 
it. But the earlier treaty may contain norms juris cogentis;® in such case 
a later bilateral or multipartite treaty, not concluded between all the original 

«parties, in derogation of these norms, is not only illegal, but invalid. This 
problem applies not only to the original validity of the second, but also to the 
termination of the validity of the first treaty; for in the case considered less 
than all the contracting parties to the first multipartite treaty cannot legally 
change or abrogate the earlier treaty, not even inter se.87 


& See the Bryan-Chamorro Treaty (U.S.-Nicaragua) of 1914. ril case of Costa Rica 
v. Nicaragua the plaintiff state petitioned the Central American Court of Justice to decide 
that the treaty in question violated the rights of the plaintiff, acquired by the Canas-Jeres 
Treaty and that this violation rendered the Bryan-Chamorro Treaty void (“que la violacién 
de los derechos de Costa Rica vicia de nulidad el dicho Pacto Bryan-Chamorro”’: Anales de 
la Corte de Justicia Centroamericana, Vol. V, Nos. 14-16, pp. 149, 150). But the Court de- 
cided that the Bryan-Chamorro Treaty was illegal, but not void (p. 176). Similar decision 
in the Case El Salvador v. Nicaragua, (Vol. VI, Nos. 16-18, 1917, pp. 168, 169-170.) 

% Covenant, Art.. XXI. Convention to coérdinate, extend, and assure the fulfillment of 
certain treaties between the American states, Buenos Aires, 1936, Art. VII. 

& Hague Convention V of 1907, Art. XI]. - 

& Hague Convention I of 1907, Arts. 91, 93, 94; convention IV, Arts, 4, 6. 

> General Act of the Brussels Conference relative to the African Slave Trade of July 2, 
1890, Art. 96 (Martens, N.R.G., 2nd ser., p. 345), Covenant, Art. KX. See also the article 
of the Universal Postal Conventions which forbids members to conclude more restricted 
Unions in derogation of the norms of the Convention. 

67 Examples of such modification or abrogation of norms of multipartite treaties without 
the consent of all the original parties: Treaty of Versailles (abrogation of the permanent 
neutrality of Belgium); Agreement for the evacuation of the Rhineland 1929; Agreements of 
the Little Entente with Bulgaria and Hungary, concerning their equality in armaments 1938; 
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But if the later treaty, bilateral or multilateral, has been concluded by a 


` party or parties, members of the earlier treaty, with a third ştate, nota mem-, 


ber of the earlier treaty, and if the later treaty derogates from norms juris 
cogentis of the earlier treaty, the later treaty is valid,®* although the party or 
parties, members of the first treaty, are guilty of an illegal act, engaging their 


‘international responsibility. 


This discussion shows the necessity of clearly distinguishing between the 
invalidity of treaty norms and the illegal creation of valid treaty norms.’ 
Invalid treaties may be, it is said, either void or voidable. It is often said ` 
that a treaty is null (nul et non avenu, void ab initio, nichtig), if it is vitiated 
by such a great defect that the states attempting to conclude it do not suc- 
ceed; that such a treaty is juridically negotium nullum; that the treaty is 
void automatically, needs no procedure of annulment; whereas voidable 
treaties are valid, as long as they are not declared void at the request of the 
aggrieved party. Asa law does not deal with naked facts, however, but only 
with facts ascertained by the competent legal authority,’° there is no absolute 
difference between the conceptions of “void” and “‘voidable.” There 
may, on the other hand, well be a relative difference. Only research into 
positive international law can answer these questions: Is annulment of a 
treaty retroactive? Cana treaty be attacked as voidable by both or only by 
one party, or also by a third state? Can the defects of a treaty be healed | 
by the action of the parties? Can such treaty be confirmed? Must the 
reasons of invalidity be pleaded by a party or can they be taken into con- 
sideration by an international court ex officio? ‘ 

. Generally speaking, cases of treaties void ab initio are rare under present 
dey international law. As to voidable treaties, only the aggrieved party has 
a right to attaé “~}e 1; the defect must be pleaded and will not be taken into - 
consideration i thi international court ex officio. The annulment of treaties 
has retroactive effect. The legal effect of termination is always ex nunc. 

With regard to the validity and the termination of treaty-created norms 
the problem of the divisibility of treaties has arisen. Of course, a treaty 
may stipulate that it constitutes an indivisible whole," But where treaties- 
consist of different parts, dealing with completely different subject-matters, 
it is now recognized by the majority of writers, by the treaties themselves, 


Montreux Convention.of July 20, 1986, concerning the Regime of the Straits, without the 
participation of Italy, party to the Lausanne Convention 1923 (but Italy acceded to the 1936 
Convention in 1938), See also the Dissenting Opinion of Judge Negolescu in Pubdls, of the ` 
P.C.LJ., Ser. B., No. 14, pp. 73, 129, and the Separate Opinions of Judges van Eysinga and 
Schiicking in the Chinn Case (Ser. A/B, No. 63, p. 181, pp. 148-160). 

s Covenant, Art. XX. 

* See the language of President Hurst in the Chinn Case, as cited, pp. 122-123. 

10 This idea has now become pivotal in the system of Kelsen but ses also Scelle: “IT existe 
un instant entre le moment ou la nullité est alleguée et celui où elle est constatée par Pautorité 
compétente”, Précis de Droit des Gens, Vol. II, Paris, 1934, p. 419. i 

n Thus Art. 65 of the unratified London Declaration of 1909. 
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by international tribunals, and by the practice of states, that the problem of 
the validity or termination of:treaty-created norms can arise not only with 
regard to the treaty asa wale; but also with regard to certain parts or articles 
of the treaty. 

So far we have discussed the theoretical problems of the rules of interna- 
tional law as to the validity and termination of the validity of treaty-created 
norms. Now we come to the important distinction between these general, 
abstract norms and their application to a single concrete case. In such con- 


‘erete cases a conflict may arise between the states in question either over the 


facts, or over the law, or over both. It is one problem to determine the ab- 
stract, general norm according to which the occurrence of a resolutive condi- 
tion, stipulated in the treaty, brings the treaty to an end. It is a different 
problem to ascertain whether in a concrete case this resolutive condition has 
arisen in fact. 

The problem of the difference between the abstract, general norms as 
to the validity ard termination of treaties and the conflicts between states 
as'to their application to a concrete case is often not seen, or, if seen, is 
restricted to the cancellation of a treaty on account of breach by the other 
party and the clausula rebus sic stantibus. But it must be emphasized that 
such a conflict can and does arise with regard to any condition of the treaty’s 
validity, and with regard to any condition of the termination of treaty-created 
norms. 

In an advanced municipal legal order such conflicts are peacefully decided 
with authentic and final legal authority by centralized, special, organs for the 
application of the law, organs different from the parties in conflict: impartial 
and independent courts, having compulsory jurisdiction.: The task of the 
court is to ascertain the facts with authority, to ascertain the law, to apply 
the law as ascertained, to the facts as ascertained, to order the application 
and execution of the sanction prescribed by the law. 

If states are in conflict in a concrete case, as to the adie or the law, con- 


_ cerning the validity or termination of treaty norms, we are in the presence of 


an international conflict which, like any other international conflict, must be 
settled in accordance with the norms of general international law and of the 


` particular international law binding upon the parties. The treaty may itself 


contain norms of procedure for the settlement of such conflicts, as in the 
case of the Locarno Treaty. The parties may be bound by the League Cov- 
enant or by a conciliation treaty. There may exist between them a treaty 
of obligatory. arbitration or judicial settlement for these types of conflict. 
Then the parties are bound to follow this procedure, and a juridical solution 
is possible. 

_ But where no such particular E T law exists between the parties, 
only general international law can be applied. And even wheresuch particu- 
lar law exists we may, in the last analysis, be thrown back on general inter- 
national law; for a conflict may arise as to the meaning or interpretation of | 
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this particular treaty law or a-party may become guilty of a breach of pet 
particular treaty law. 

As to the solutions of conflicts concerning the validity or termination of 
treaties, under general international law, the juristic literature gives two 
opposite answers: the one, put forward, e.g., recently by Vitta,” says that 
withdrawal from a treaty, even if there is a conflict between the parties as to 
its validity or continued validity, is legally possible only with the consent of / 
all the contracting parties; the other, put forward, recently by Verdross,” 
gives the aggrieved party under general international law a right to decide 
the conflict itself. : 

In order to come to a correct understanding of this problem it must be 
borne in mind that present-day general international law, as a primitive legal 
order, lacks special organs for the application of general, abstract norms to 
concrete cases, and that, under general international law, the states them- 
selves are the organs left to apply thelaw. It is for them, judges and parties” 
in the same person, to ascertain the law and the facts, to apply the law as as- 
certained to the facts as ascertained, to order and execute the sanction; 
which, as in all primitive laws, takes the form of self-help: reprisals and war. 
As in all primitive laws, a peaceful juridica} solution of the conflict is only 
possible by the agreement of the parties.“ If no such agreement can be 
reached—and it will, of course, for political reasons often be impossible to 
reach such agreement,—each party is entitled to ascertain the law and facts 
itself, to act accordingly, to apply reprisals and so on. But, on the other 
hand, neither the unilateral pretention of the one, nor the unilateral denial 
of the other party, can furnish an objective and impartial decision of the 
conflict. - : . 

The conclusion of this theoretical investigation is that, under present day 
primitive and technically very imperfect general international law, conflicts 
between states as to the validity and termination of treaties cannot be settled 
juridically in a peaceful way,” where no agreement between the parties can 
be reached, and leads to the inescapable conclusion that the first and most 


72 Work cited above, note 5, pp. 29-30. n Völkerrecht, Berlin, 1937, pp. 89, 95. 

u D.. Anzilotti, Corso di Diritto Internazionale, Vol. ITI, 1st part. Rome, 1915, p. 8: 
Poichè non esiste un potere superiore agli Stati, le loro coniroversie non hanno che un modo di 
resoluzione, consistente nell’accordo degli Stati medesimi. 

% Thus clearly Oppenheim, although limited to the clausula rebus sic stantibus: “Tf such 
abrogation be refused, a conflict arises between the treaty obligations and the right to be 
released from them, which, in absence of an international Court that could give judgment in 
the matter, cannot be settled juridically ” (International Law, London, 1928 (4th ed.; McNair), 
Vol. I, p. 751). See also G. del Vecchio, “The old illusion that the maxim pacta sunt ser- 
vanda, independently of any jurisdiction which ascertains the subjective and objective req- 
uisites of the validity of a contract, is sufficient to regulate the relations between states, is 
vanishing from the field of international law” (Pol. Sci. Quar. Vol. L (1935), p. 528). Inthe 
same sense Kelsen and Verzijl, as cited. For an excellent treatment of the whole problem 
see G. Balladore Pallieri, Diritto Internazionale Pubblico, Milan, 1938 (2nd. ed.), pp. 312-313. 
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important step on the road of progress toward international law and order 
must be the introduction into general international law of compulsory inter- 
national courts. As long as this progress is not realized the whole problem 
of the validity and términation of treaties must remain, of necessity, in an 
entirely unsatisfactory condition and a'condition which cannot be remedied 
by the science of infernational law. But as the same is true with regard to 
general international law as a whole the result of this theoretical investiga- 
tion of a limited problem leads to a postulate of extreme importance today: 
If we are really bent on bettering international relations, our task is to trans- 
form present-day primitive general international law into a.more advanced 
legal order and the first and most important step is the establishment in 
general international: law of international courts, having compulsory juris- 
diction over all international conflicts, in which states are in conflict as to the 
positive law. ‘ 


VI. 


Pacta suni servanda means the institution, by general international law, 
of a special procedure—the treaty procedure—for the creation of interna- 
tional norms. Norms, thus created, are valid and must be kept, as long as no 
norm-abolishing fact, as laid down by norms of international law, has oc- 
curred. Pacta sunt servanda, in consequence, and contrary to the opinion of 
many writers, admits no exceptions. The problems of the norm pacta sunt 
servanda are exclusively problems of positive law. The revision of treaties,” 
on the.other hand, presupposes necessarily valid treaties, and brings up the 
purely political problem of a change or termination of valid treaty norms, 
recognized as valid'in positive law by the conflicting parties, for metajuridical 
reasons. Valid treaty norms must be kept, but they can, by appropriate 
procedures, be revised. Pacta sunt servanda means the inviolability, not the 
unchangeability, of treaties. The revision of treaties is neither an exception 
to, nor in contradiction with, the norm pacta sunt servanda. * Pacta sunt 
servanda belongs to the domain of positive law, the lex lata, revision to politics 
of law, the lex ferenda; the first deals with questions as to what the law is, 
the second with questions as to what the law should be; the first i is a problem 
for the Judge, the second for the legislator. 


18 Kunz, The opiiles of revision in international law, this JOURNAL, Vol. xxxm (1939), 
pp. 40-43. 


GERMAN PRISONERS OF WAR IN THE UNITED STATES 
By JoHN BROWN Mason sd 


For the first time in over one hundred- years the pore publie has 


large numbers of foreign prisoners of war in its midst. While German naval 


prisoners were held in the United States during the last World War they 
numbered only a few thousand men, as compared with the total today of 
over three hundred thousand Germans,' with additional'numbers still pour- 
ing into our ports. The task of housing and feeding these prisoners, of 
providing for their other needs as well as of guarding them and putting them 
to work at productive labor, has been the responsibility of the War Depart- 
ment. With few precedents and practically no experience to fall back 


` upon, it has done and is doing an enormous job with results that, as a a j 


are a credit to the good name of the United States. 


It is also the first time that the United States has had occasion to ee 


the provisions of the two conventions signed at Geneva on July 27, 1929, 
“Relative to the Treatment of Prisoners of War” and “For the Amelioration 
_ of the Condition of the Wounded and the Sick of Armies in the Field,” 
' respectively,? a fact which is of special interest to students of international 
law. Although both conventions are based upon drafts submitted by the 
International Red Cross Committee,’ it is worth recalling that the movement 
for better conditions for prisoners of war is closely connected with the history 
of this country.4 In 1785 the United States signed a Treaty of Friendship 
with Prussia,’ which was probably the first to stipulate proper treatment for 
prisoners of war. It prohibited their confinement in prisons as well as the 
‘use of irons, and provided that they. be held in a healthy place, be allowed 


* Foreign Economic Administration, formerly of the Internees Section, Special War Prob- 


lems Division, Department of State. Opinions expressed in this article are not to be cori- a 


strued as reflecting the views of the Department of State or any other government agency. 

1 In addition, 50,570 Italian and 2, ae Japanese prisoners of war were held in the United 
States on February 15, 1945.- ~ 

2 47 Statutes at Large, pp. 2021-2066 and 2074-2101 (Treaty Series Nos. 846 and 847); this 
JOURNAL, Vol. 27 (1933), Supplement, pp. 48-86. In line with the current usage of the War 
Department these conventions are referred to in this article as the ‘“Geneva Convention” 
and the ‘‘Red Cross Convention,” respeetively. Attention is called to the fact that pub- 
licists have often applied the term Geneva Ponvention to what the Army calis the Red Cross 
Convention. 

3 L. Oppenheim, International Law, ition: 1940 (6th ed., by H. Tadternackt)) Vol. II, 
p. 293; William E. 8. Flory, Prisoners of War: A Study in the Development of International 
Law, Washington, 1942, p. 23. 

‘Eleanor C. Flynn, “The Geneva Convention on Treatment of Prisoners of War,” in 
George Washington Law Review, Vol. II (1948), pp. 503508.: 

58 U. S. Stat. 84, 96 (1785). 
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exercise and be kept and fed as troops. In 1863 the United States War De- 
partment issued the famous General Order No. 100, Instructions for the 
Government of Armies of the United States in the Field, one of the classic 
documents of the law of war, compiled by Francis Lieber, refugee from Ger- 
many and at the time a professor of Political Science at Columbia College. 
They probably constituted the first comprehensive codification of interna- 
tional law relating to prisoners of war issued by any government.’ 


Tue Rous or THs Stary DEPARTMANT 


The Geneva Convention assigns certain rights and obligations to the de-. 
taining Power, to the protecting Power, and to the captives themselves. 
The War Department is directly charged with the custody of all enemy 
prisoners of war, including those captured by the Navy. The responsibility 
of liaison with the neutral powers which protect the interests of enemy 
nationals lies with the State Department. It appears worthwhile, therefore, 
to describe briefly the functions of the State and War Departments and the 
close relationship between the two in the application of the terms ot the two 
1929 Conventions to enemy prisoners of war. 

The large amount of work falling to the State Department in this connec- 


` tion necessitated the establishment of an Internees Section è in the Special 


War Problems Division of the State Department in January, 1942. It deals 
particularly with the Department’s responsibilities concerning enemy 
prisoners of war and civilian internees ° held in this country, as well as with 
American prisoners and civilian internees in enemy and enemy-occupied 
territories. It maintains close liaison with the Office of Censorship, the 
Post Office Department, the Department of Justice, and.the Navy and War 
Departments, especially the Personnel Division, War Department General 
Staff, and the Office of the Provost Marshal General. The Section is, of 
course, in continuous contact with, the Swiss Legation as the protecting 


5 See Oppenheim, work cited, pp. 291-94, for a brief story of the changing conditions of 
prisoners of war from antiquity to our time. Flory, work cited, pp. 7-15, details the chang- 
ing concepts of international law applying to prisoners of war during the same period. 

1 Flory, work cited, p. 18. ” 

‘8 Since its early days it has been headed by Mr. Bernard Gufler, a Foreign Service Officer 
who, until 1941, was stationed at the American Embassy in Berlin where he was in charge of 
the inspection of the prisoner of war camps for British soldiers in Germany while the United 
States served as a protecting Power. 

For the, background and the various aspects of the work of the Internees Section, see 
Graham H. Stuart, “Special War Problems Division,” in Department of State Bulletin, 
Vol. XI, No. 264 (July 16, 1944), pp. 63-74. As Consultant in the Division of Research and 
Publication of the State Department, Dr. Styart wrote a detailed history and analysis of the 
work of the Special War Problems Division which constitutes the basis for the above men- 
tioned article and others under the same heading in the Deparia of State Bulletin of July 
2-and 30 and August 6 and 20, 1944. 

°’ R. R. Wilson, “Recent Developments in the Treatment of Civilian Alien Enemies,” in 
this JOURNAL, Vol. 38 (1944), p pp. 397—406. 
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Power for German prisoners in this country, and it maintains connections 
with the American Red Cross and the International Red Cross Committee 
and the War Prisoners’ Aid of the International Y.M.C.A.° Matters of 
policy are laid before the Interdepartmental Board on Prisoners of War on 
which the Departments of State, War, Navy, and Justice are represented. 
Members of the staff of the Internees Section are present at all of its meet- 
ings. From time to time discussions are held with representatives of the 
British and Canadian Embassies. 

Officers of the Internees Section accompany the oprea of the 
Swiss Legation, Division of Foreign Interests, on their periodical visits to 
and inspections of prisoner of war camps." This is done as a matter of 
courtesy to the representatives of the protecting Power ¥ and for the purpose 
of facilitating the solution of problems on the spot as much as possible. At 
the same time these visits serve to keep the Department informed of condi- 
tions in prisoner of war camps. It is to be remembered that prisoner prob- 
lems affecting hundreds of thousands of men and our relations with other 
states cannot be treated satisfactorily from the seclusive atmosphere of-a 
desk. The extended knowledge of the various problems of life behind the 
barbed-wire gained by the personal and repeated experience of all officers 
of the Section through direct contacts with the American camp commanders, 
the officers and men of the guard personnel, as well as with the captives 
themselves, serves to provide Section officers with an invaluable knowledge 
of camp problems. Reports on these visits are prepared by the officers of 
the Internees Section on their return. Copies of the camp reports are made 
available to the War Department, which gains from them a certain insight 
into camp problems as seen by two civilian TR one Swiss and one 
American." > 

As officers of the Section visiting a prisoner of war camp must be prepared 
to make occasional recommendations of their own regarding the application 
and interpretation of the Geneva Convention, it is essential that they be 
men of experience and judgment. An average of two or three, and at times 

10 See Stuart, work cited, pp. 66-67, 74. The Spanish and Swedish Legations, respectively, 
are concerned with the interests of the Japanese prisoners and internees in the United States 
(Sweden in the Hawaiian Islands where there are no Spanish consular offices). Sweden also 
acts as the protecting Power for Finnish internees of whom there are very few.—Representa~ 
tives of the Vatican are allowed to enter prisoner of war camps for spiritual purposes. 

3 The Swiss representatives may interview prisoners without witnesses; in accordance 
with the Geneva Prisoners of War Convention, Art. 86. 

2 In Germany representatives of the protecting Power are accompanied on their camp 
visits by German Army officers. 

8 Stuart, work cited, p. 67. Some camp visits are made by Section officers in the company, 
of American Army officers rather than of the Swiss representatives. Details not contained in 
Dr. Stuart’s article as well as all comments are based upon the writer's experience in the 
Internees Section and on his trips to numerous prisoner of war camps. 

u Stuart, work cited, pp. 67-70. 

13 Stuart, work cited, pp. 67-70; also his “War Prisoners and Internees ‘in the United 
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even four, officers of the Section are continually on the road. Upon their 
return the camp experience of these officers is applied to the drafting of cor- 
respondence to the protecting Power concerning protests, recommendations 
or inquiries by the Swiss Legation or complaints, requests or inquiries by the 
prisoner of war Spokesmen. Visiting camps also helps the Section officers 
to appreciate more fully the problems of American prisoners of war in Ger- 
man hands—a field in which some of them specialize—and thus contributes 
to the furtherance of the welfare of our own men in enemy custody. The 
camp reports further serve as the basis of recommendations which the Sec- 
tion may wish to submit to the Department of State, to the War Department 
or to the Interdepartmental Board on Prisoners of War for possible action in 

„fulfilment of obligations under the Geneva Convention or in the exercise of 
rights granted by it to the detaining Power. 

‘Memoranda or notes from the Swiss Legation dealing with conditions 
found in camps by their visiting representatives or with matters brought to 
their attention in letters from prisoner of war camp Spokesmen, are addressed 
to the State Department. From there they are forwarded by the Internees 
Section to the Office of the Provost Marshal General, with the request that 
the State Department be informed of the views of the War Department with 
regard to the matter in question in order that an appropriate reply may be 
made to the Swiss Legation. Pertinent observations or references to past 
correspondence, policies, decisions or other action may be joined with the 
request. In regard to matters of special ar general importance, the State 
Department may add a statement of explanation of its own views or pro- 
posals. When, for instance, the Swiss Legation passed on and supported 
requests of camp Spokesmen for the assignment of captive ministers and 
priests other than Army Chaplains ™ as religious guides for the prisoners. of 
war, the Department of State pointed out the relative frequency of these 
requests and thé desirability of a methodical distribution of these captive 
religious leaders among the many camps. In the past they had been dis- 
tributed very unevenly, with the result that on occasion eight to ten and 
even twenty captive-priests or ministers would be unutilized in one camp 
- while many other camps would be without religious assistance. The Secre- 
tary of War fully and quickly codperated in this matter and laid down a 
corresponding policy with results beneficial- to the many prisoners desiring 
religious guidance as well as to the morale of camps and the reputation of the 
United States as a proponent of religious freedom. 

States,” in American Foreign Service Journal, Vol. XXI, No. 10 (October, 1944), pp. 531, 568. 

The Section officers visiting camps include a retired United States Minister and former 

Inspecting Consul General and a Foreign Service Officer, Class IT (prior to his assignment to 
the staff of the European Advisory Commission). 

18 As the German Army provides only one chaplain for each division, as against between 
one and three for an American regiment, the number of captured chaplains is extremely 
small. Germany does not exempt ministers and priests from the draft but uses them, ordi- 
narily as sanitary personnel; some, however, are captured as front-line fighters. 
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The replies received from. the Secretary of War or, ordinarily, from the 

Office of the Provost Marshal General, are forwarded by the Internees Sec- 
_ tion to the Swiss Legation. . 

The Swiss Legation may write to camp ee in answer to their 
complaints, requests or inquiries. From time to time it sends out circular 
letters to all camp Spokesmen dealing with matters of general importance 
such as voluntary labor by non-commissioned officers, regulations con- 
cerning, pay of prisoners of war, questions affecting protected personnel, 
information to be furnished in writing to the, visiting Swiss representatives, ` 
delays in the forwarding of mail after D-Day. 

Camp Spokesmen have the right to make complaints and requests to Camp 
Commanders and the protecting Power regarding the conditions of their in- 
ternment. Their correspondence reaches the protecting Power through 
various channels, such as the respective Camp Commanders, the Office of the 
Provost Marshal General, and the Internees Section of the ‘State Depart- 
ment. Under Article 42 of the Geneva Convention complaints by the 
Spokesmen have to ‘be forwarded immediately by the Camp Commander. ` 
The Camp Commander’s comments, if any, are forwarded together with the. 
Spokesman’s letter through the above channels.” The correspondence 
with the Swiss. Legation may refer to complaints, but more often it deals 
with applications for the so-called Afrika bonus, proxy marriages, divorces, 
acknowledgments of paternity, requests for validification of promotions on 
the battlefield just before capture, recognition as protected personnel, powers 
of attorney, wills, and other documents addressed ta the German authorities. 
They may address to the Swiss authorities nequests for information about 
missing relatives. '8 


Tue TREATMENT OF ENEMY ee oF WAR 


While it is too early to describe all specific aspects of the task imposed 
upon the United States as a detaining Power a general picture of the prisoner 
of war situation in this country can be given. 

The German prisoners began arriving in the United States in large num- 
bers in the late spring of 1943 after the Allied victories in Africa, and they 
poured into the country in a steady stream after the invasion of France. 
The members of the proud Afrikakorps are therefore the veterans among 
German “PW’s”? 1 (as they are generally referred to briefly after the 
big letters stamped on their clothing to make escapes more difficult). 
Picked for physical and soldierly qualities, and having the reputation of 
possessing strong National Socialistic sentiments,?° their average age even 


17 The provisions of the Convention are amplified by War Department regulations. 

18 For instance, as the result of the bombing of German cities. . 

19 home German prisoners declare that the letters “PW” stand for “pensionriete Wehr- 
macht.” 

20 However, the Afrikakorps includes the 999th Division which consisted of inmates of 
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today is only twenty-three years—a sharp contrast to the age range of sixteen 
(or less) to sixty-nine -years of age which the writer has noted among the 
arrivals from France and Belgium. However, many excellent physical 
specimens are still found among the prisoners taken recently. 

The number of German prisoners of war in American custody in the con- 
tinental United States on February 15, 1945 was as follows: officers, 12,619; 
non-commissioned officers, 67,154; enlisted men, 226,413. 

This number includes some thirty generals and two or three admirals. 

The Geneva Convention provides that prisoners of war be humanely 
treated and protected, particularly against acts of violence, insults, and 
public curiosity (Article 2). The general public is, therefore, not allowed 
access to prisoner of war camps’or association with the prisoners in the 


` places where they work—usually outside of the camps, such as factories, 


canneries, laundries, and farms. American guard personnel has received 
pertinent instructions to that effect. 

Measures of reprisals against prisoners are prohibited (Article 2), and 
none have been applied by the United States. Upon questioning, every 
prisoner of war is bound to give his true name and rank, or else his regimental 
number. In American custody he is given a serial number, photographed, 
and fingerprinted. Careful personnel records are kept. No coercion may 
be used on him to secure information relative to the condition of his army or 
country. Prisoners who refuse to answer may not be threatened, insulted 
or exposed to unpleasant or disadvantageous treatment of any, kind (Article 
5). In American practice, the prisoners are questioned at special interroga- 
tion centers. Practically no complaint has been made by the prisoners to 


. the Swiss Legation about the treatment in these transient centers. 


Foreign money thus taken away from a prisoner is receipted for and is 
held in custody by the military authorities to the account of each prisoner. 
United States currency is deposited in the prisoner’s trust fund account. 
Identification documents, insignia of rank, and decorations are retained by 
or returned to the prisoners (Article 6) who exhibit them arealy whenever 
they wear their uniforms. 

Belligerents are bound to notify each athe: of the capture of prisoners 
within the shortest period possible, providing through the intermediary of 
information bureaus the names and the serial numbers of each prisoner and 
the official address to which the correspondence of the families may be sent 
(Articles 8 and 77). The United States has established for this purpose the 
Enemy Prisoner of War Information Bureau in the War Department, which 
is a division of the office of the Provost Marshal General. 


concentration ‘camps, with a sprinkling of criminal convicts added in an attempt to discredit 
the members of the division.. It was commanded by “reliable” officers and non-commis- 
sioned officers. 

n Among them Colonel General (a four-star general) Jürgen von Arnim, Gia Com- 
mander-in-Chief in Tunisia; The New York Times, July 11, 1944. 
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_ As soon as possible every prisoner, must be enabled to correspond with his 
family (Article 8). It is provided that each belligerent shall periodically 
determine the number of letters and postal cards per month which prisoners 
of war in its possession are allowed to send (Article 36). German prisoners © 
in American custody are allowed to write letters and post cards as follows: 
General officers, five letters and five cards a month; other officers, three let- 
ters and four cards a month; and enlisted men, two letters and four cards a 
month. The length of letters and cards is restricted; they, must be written 
on special forms. Mail may not be delayed.or detained for disciplinary 
reasons (Article 36). Letters may therefore be written and received even 
when prisoners are confined in a guard house. ; 

Prisoners of war are allowed individually to receive parcels containing 
food and certain other articles (Article 37). German prisoners may there- 
fore receive such packages from members of their families or from the Ger- 
man Red Cross. In many camps the prisoners have asked the German 
Red Cross through the Swiss representatives to keep food and tobacco in ° 
Germany because they are-not needed by prisoners held in this country. 
American regulations allow every prisoner one cable or telegram during his 
internment, in addition to any called for by deaths or serious illness. 

Letters and presents are exempt from all postal, import, and other duties. 
In cases of acknowledged urgency, prisoners are allowed to send telegrams, 
paying the usual charges (Article 38). Prisoners, for instance, may send 
telegrams home through the American Red Cross when they have not re- 
ceived any mail from their families-for a period of three months or more. 

Prisoners are allowed to receive shipments of books individually as well as 
collectively for the library of prisoners’ camps. These books are subject 
to censorship (Article 39). They are sent to the prisoners by members of 
their families or, in the case of camp libraries, by the German Red Cross and 
by the War Prisoners’ Aid of the International Y-M.C.A. They may also 
be sent to prisoners of war by relatives resident in the United States, or they 
may be purchased by the prisoners individually, or collectively for the camp 
libraries. In all cases books sent by private persons have to be shipped 
directly from the publishing house to the prisoners or the prisoners’ camp 
library. Current newspapers and magazines of wide circulation published 
in the English language in continental. United States are available to the 
prisoners, by subscription, foreign language newspapers upon approval by 
the Provost Marshal General. A number of copies of The New York Times 
are found in every camp, as well as local papers. German language news- 
papers are less in demand. 

Censorship of correspondence must be effected within the shortest possible 
time (Article 40). In the case of the United States foreign and domestic 
correspondence is subject to censorship by the Office of Censorship, with 
certain exceptions, and to examination by military authorities. 

Prisoners of war are housed in base camps established in permanence and 
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in branch camps which are-either permanent or temporary and which ordi-_ 
narily are under the supervision of the base camp. On February 15, 1945, 

there were 130 base camps and 295 branch camps for German prisoners in 

continental United States. An additional number of prisoners of war were 

in hospitals and others in penal ifstitutions. 

Most of the early camps were established in the south and southwest 
states to take advantage of low construction and operating costs due to the 
milder. climate and other conditions. As the need for utilizing prisoner of 
war labor increased, more camps were established in the northern states 
until now February 15, 1945, camps are found in all states except Nevada, 
North Dakota, Rhode Island, Montana, and: Vermont. More than half 
of the camps have been established at Army posts, camps, and stations 
where as many as three-fourths of the prisoners have been employed 2 in 
bakeries, officers’ messes and laundries, building roads and buildings sad 
general cleaning work. The remainder were engaged in private contract 
work, mostly on farms. For reasons of security a number of early camps 
were established in rather isolated areas. As the military authorities gained 
experience in the handling of prisoners of war, and as the manpower shortage 
became more and more pressing, work projects for prisoners assumed in- 
creasing importance. New camps are, therefore, often located near and 
even close to centers of population, depending on manpower needs. 

The responsibility for the establishment and operation of camps lies in the 
hands of the nine regional Service Commands,® in accordance with broad 


* Major Maxwell S. MacKnight (of the Prisoner of War Division, Office of ‘the Provost 
Marshal General), “The Employment of Prisoners of War in the United States,” in Interna- 
tional Labour Review, Vol. 50, No. 1 (July, 1944), p. 49. 

® The control of the camp is somewhat diffused. Personnel Division, War Department, 
General Staff, is charged with the determination of broad, basic plans and policies concerning 
prisoners. In accordance with them, the Commanding General, Army Service Forces, is 
charged with all matters pertaining to enemy prisoners in continental United States includ- 
ing their custody, control, utilization, location, care, treatment, repatriation, and security. 
Included among these responsibilities are: 

a. Supervision and execution of War Department policies to make effective the 
provisions of the Geneva Convention. 
~ b. The discharge of the War Department’s responsibility in the supervision and ad- 
ministration of arrangements between belligerent powers with reference to prisoners. 

c. The supervision and administration of all matters affecting prisoners under 
arrangements or dealings with neutral powers or agencies, inclu the Central Agency 
for Information in neutral countries, and the Pneue Powers. 

d. Formulating the necessary rules and rerulationa Tel: relative to the War Department’s 
responsibility in the control of prisoners. 

e. Codrdination of policies and procedures concerning prisoners with other Federal 

encies. 
oe f. Establishment and operation of the Prisoner of War Information Bureau and the 

. Enemy Alien Information Bureau. 


The Provost Marshal General functions as the staff agency of the Commanding General, 
Army ‘Service Forces, and carries out his responsibility in matters pertaining to prisoners. 
Under the supervision of the Commanding General, Army Service Forces, the Commanding 
General of each service command is responsible for all matters pertaining to prisoners within 


-~ 206 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


policies laid down by the War Department. While this decentralization of 
authority allows a certain flexibility in furnishing labor where it is needed 
most, it also results in a lack of uniformity in those standards of camp man- 
agement which are not prescribed by the Geneva Convention. 
The capacity of camps ranges from 150 to 7,000 prisoners; the average is 
' around 2,500. The actual number of prisoners in a given camp is dependent 
in part on the season of the year, as men may be transferred at any time to ` 
outlying branch camps located near canneries, saw mills, cotton crops, and 
80 on. ` 
In general the Genii Convention prescribes, that prisoners of war shall 
be lodged in buildings or barracks affording certain guarantees of hygiene 
and healthfulness. They must be fully protected from dampness and suf- 
ficiently heated and lighted. The total surface, minimum cubic amount of 
air and the arrangement and material of bedding in these dormitories shall 
be the same as for the troops at base camps of the detaining Power (Article 
10). In American practice prisoner of war camps are located, whenever 
possible, where existing military installations—including housing, land, and 
service—may be utilized. Use is also made of Federal Government camps, 
including those formerly belonging to the Civilian Conservation:Corps, the 
National Youth Administration, the Farm Security Administration, and 
other governmental agencies, including state and local fair grounds and 
buildings, armories,.schools, and auditoriums. In some instances privately 
owned facilities are converted to house prisoners of war. 
Prisoner of war camps which are entirely new establishments follow a 
standard layout plan, which has been described as follows: 


The basic feature of the plan is the compound. A camp consists of 
one or more compounds surrounded by two ™ wire fences. Compounds 
are separated from each other by a single fence. Each compound 
houses four companies of prisoners or approximately 1,000 prisoners. 
The housing and messing facilities are equivalent to those furnished to 
United States troops at base camps, as required by the Geneva Con- 
vention. These facilities consist of five barracks, a latrine containing 
showers and laundry tubs with unlimited hot and cold. running water, 

a mess hall, and an administrative building for each company. In 
aduition, each compound is provided with a recreation building, an | 
infirmary, a workshop, a canteen building, and an administration Pud 
ing. The compoun ‘area, is sufficient to provide outdoor recreation 
space. Each camp also has a chapel, a station hospital, and a large: . 


the geographic limits of his service command. Post commanders under the jurisdiction of 
the service commander are responsible for the utilization and employment of prisoners, for 
the maintenance, operation, administration, management of the prisoner of war camp, and 
for the control and treatment of the prisoners in his care: Each camp commander, in turn, 
under the jurisdiction of the post commander, if any, and the service commander, commands 
the prisoner of war camp and is responsible for its maintenance, operation, and so on. 
See also MacKnight, work cited, p. 49. 

' The newer camps usually have only one wire fence. i ` 
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outdoor recreation area for the use of all prisoners at the camp. At 
some camps located on an Army post, certain wards of the post hospital 
are designated for the use of prisoners of war in lieu of a station hospital 
at the prisoner of war camp.*® 


Camps which are based on existing housing must meet certain- minimum. 
standards, including provisions for laundry tubs, indoor and outdoor recrea- 
tion space, post exchange space, infirmary, hospital and chapel facilities, 
sufficient heat and light for buildings or tents, adequate drainage, and a 
water supply, including hot water in sufficient quantity. Prisoner of war 
labor is utilized to the fullest possible extent in the construction of new camps 
and the conversion of existing housing. Prisoners prepare the sites, in- 
cluding roads and fences, and do the other labor necessary to set up the 
camps.’ l 

Officer prisoners are generally held in special officer camps with a capacity 
ranging from 800 to 3,000 prisoners, including privates and non-commis- 
sioned officers.2?7 Officers are further allowed a certain number of orderlies 
from among the enlisted prisoners of war of the same nationality. Their 
quarters are housing accommodations consistent with their rank. Nor- 
mally, higher ranking officers have their own bedrooms ‘and share a living 
room with one or more fellow officers. Field officers (major and up) have 
individual living rooms. The captive generals live in individual hutments 
of a standard type provided for American generals in cantonment. Each 
general has an adjutant. 

These standards are maintained in accordance with the provision that 
officers and persons of equivalent status (such as administrative officers) 
shall be treated with regard due their rank and age (Article 21). Officer 
prisoners receive from the detaining Power the same pay as officers of cor- 
responding rank in the armies of that Power, on condition, however, that 
this pay does not exceed that to which they are entitled in their own army 
(Article 23). In the absence of an agreement between Germany and the 
United States in execution of this provision, German officer prisoners re- 
ceive payments ranging from $20.00 (lieutenants) to $30.00 (captains) and 
$40.00 (majors and officers of higher rank). per month. 

The food ration of prisoners of war must be equal in quantity and quality 
to that of the troops of the detaining Power at base camps (Article 11). 
Prisoners, including officers, therefore, receive rations equal in quantity and 
quality to those of American troops. Because of differences in national 
dietary habits, German prisoners of war are often allowed extra amounts of 
potatoes as well as rye flour for the baking of dark bread in exchange for 
other food issued to American soldiers which they dislike, such as corn and 
sweet potatoes provided that the monetary value of the substituted food 
does not exceed that of the original ration. Care is taken that the nutri- 
tional content of the food rations remains the same even if the prisoners 

1 MacKnight, p. 50. ™ Same, pp. 50-51. 1 Rame, _ 


` 


t 
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explain on occasion that they are more interested in potatoes than in calories. 
Where food is furnished by private contractors.Army standards of quantity 
and quality are required.’ The canteens established in each prisoner of war 
camp sell candy, tobacco, crackers, soft drinks, and other food products as 
approved by the Camp Commander, also beer of 3.2 percent alcoholic 
content in limited quantity and fruit when available. The prisoners pre- 
pare their own food in accordance with their tastes and preferences. All 
collective disciplinary measures affecting food are prohibited under Article 
11. 

Clothing, linen and footwear are to be furnished to a necessary minimum 
by the detaining Power which also has to provide for regular replacements; 


’ prisoners normally make their own repairs. Prisoners receive special work 


clothes wherever the nature of the work requires it (Article 12), such as 
rubber boots for work in rice swamps or on revetments, hard toed shoes, 
goggles, gloves, and the like. Prisoners of war are issued renovated army 
clothing as their uniforms wear out or when other circumstances, including 
climate, require it. ' German uniforms are not marked but other outer 
clothing is stamped “PW?” in big black letters. Officer prisoners of war 
may order new Mattonne at their own expense from American commercial 
firms. 

In addition to food, camp canteens sell ordinary objects at the local 


- market price (Article 12), provided such articles are on the approved list. 


Scarce materials and products are not sold. Profits made by these canteens 
are used for the benefit of the prisoners (Article 12) such as the purchase of 
sports and’ recreational articles, furniture and draperies for day rooms, 
theatrical and musical supplies, books for the camp library, and the like.** 
HEALTH AND MEDICAL CARE 

Belligerents are bound to take all sanitary measures necessary to assure 
the cleanliness and healthfulness of camps (Article 13). Their type of con- 
struction is equivalent to that provided for United States troops at base 
camps. . 

The detaining Power is required to furnish free all necessary medical and 
hospital treatment (Article 14). The prisoners, therefore, get the same 
medical and surgical treatment accorded to American Army personnel. 
By agreement with Germany, the United States may retain so-called “pro- 
tected personnel” (enemy) as described in Articles 9, 10 and 11 of the Red 
Cross Convention, including doctors, dentists, army nurses, sanitary per- 
sonnel, chaplains, and so on, who have been certified by United States mili- 
tary authority. This protected personnel is not treated as prisoners of war 
but in the interest of national security and for the purpose of their utilization 


. in the camps in the care, treatment, and spiritual welfare of their own na- 


tionals, this protected personnel is housed in prisoner o war camps until 
18 MacKnight, p. 52. , 29 Same. 
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‘repatriated. They are accorded treatment no less favorable than prisoners 
of war of equivalent rank. In addition, they are allowed weekly walks on 
parole outside camps in the company of Amefican guard personnel, and 
their clothing is marked PP instead of ‘PW. By reciprocal agreement 
between the United States and Germany, we may retain as protected 
personnel one Chaplain and two German physicians, one dentist and six 
sanitary personnel for each 1,000 prisoners of war. f 

In addition to captured German medical and sanitary personnel, Ameri- 
can Army physicians and nurses are provided for the care of prisoners of 
war to the necessary extent. An American Army doctor is always in charge 
of the camp medical and hospital facilities. 

Medical inspections of prisoners take place at least once a month for the 
purpose of the supervision of the general state of health and cleanliness and 
the detection of contagious diseases (Article 15). Sick call is held daily, 
and dental surveys are made periodically. 


RELIGION, EDUCATION, AND RECREATION 


Prisoners enjoy complete liberty in the exercise of their religion, including 
attendance at the services of their faith (Article 16) held within the camps. 
Their religious needs are ministered to by captured Army chaplains and by 

. captive ministers and priests who were drafted into the German Army and 
who served as sanitary personnel or even as front-line soldiers. In camps 
where German captive priests or ministers are not available American Army 
chaplains and civilian ministers and priests (preferably with a knowledge 
of German) may be used to minister to their religious needs. American 
Army chaplains exercise supervision over all religious activities in the 
camps. , . 

As far as possible belligerents are required to encourage intellectual diver- 
sions and sports organized by prisoners of war (Article 17). Prisoners are, 
therefore, allowed to set up educational programs of yarious types under the 
supervision of the camp authorities. They are allowed to subscribe to 
newspapers and periodicals of wide circulation published in continental 
United States in the English and German languages, except for a few in 
German whose circulation has not been permitted. They are checked by 
censors. Prisoners may purchase radios provided they are not equipped for 
short-wave reception. All radios are inspected frequently to check this. 
In all camps the prisoners have organized sports, especially soccer; sufficient 
space is provided for their outdoor and indogr recreation. A certain amount 
of furnishings for prisoner recreation buildings is provided by the Army and 
welfare agencies; also equipment for indoor games and outdoor sports, 
handicraft tools, fine arts and theatrical accoutrements. They are allowed 
to receive as gifts or to purchase athletic supplies and books through the 
War Prisoners’ Aid of the International Y.M.C.A. They also receive 
many books—text books as well as fiction—from the German Red Cross, 
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subject, of course, to American censorship. They may. attend motion 
pictures.?? 

Prisoners must salute all officers of the detaining Power; ‘officer prisoners 
are-bound to salute only American officers of higher or equal rank (Article 
18). Prisoners are allowed to wear insignia of rank and decorations (Article 
19). The official salute of the German Army is now the so-called “German 
salute” (raising the right arm to the height of the eye whether the head is 
covered or not but without the words “Heil Hitler”). Quite a number of 
German prisoners continue to use the old military form of the salute. 

Regulations, orders, notices, and proclamations of every kind must be 
communicated to prisoners in a language which they understand. (Article 
20). Interpreters who are members of the American armed forces are,\ 
therefore, attached to each camp. In addition, each spokesman may have 
his own interpreter from among his fellow prisoners.” 

In case of transfer from one camp to another, prisoners inet be officially 
notified of their new destination in advance (Article 26). 


LABOR OF PRISONERS 


Belligerents may utilize the labor of ablé prisoners of war according to 
their rank and aptitude, officers and persons of equal status excepted (Arti- 
cle,27). No prisoner of war may be employed at labor for which he-is physi- 
cally unfit (Article 29) or at unhealthful or dangerous work (Article 32). 
They may not be employed for personal services of members of the Army of ` 
the United States. Medical officers classify prisoners according to their 
ability to work as stows: A. Heavy Work; B. Light Work; C. Sick— , 
no work. 

Labor of prisoners is divided into two classes, paid and unpaid. The 
latter includes the labor connected with the administration, management and 
maintenance of the prisoner of war camp, primarily for the benefit of the 
prisoners. Examples are: work necessary for the maintenance or repair 
of the prisoner of war camp compounds, including barracks, roads, walks, 
sewers, sanitary facilities, water pipes and. fences. It includes also labor 
incidental to improving or providing for the comfort or health of prisoners 
including work connected with the kitchens, canteens, fuel, garbage disposal, 

_ hospital and camp dispensaries and work as cooks, cooks’ helpers, tailors, 
cobblers, barbers, clerks, and other persons connected with the interior 
economy of the prisoner companies. Paid labor includes all types of labor 


30 The International Y.M.C.A. acts as the central agency in this work; the gifts may ac- 


ae tually have originated with other organisations, such as the National Catholic Welfare- 


Conference. 

11 The interpreter aitgation i is rendered difficult by the fact that the native language of 
many men captured in German uniforms is anything but German. The languages of prac- 
tically all countries occupied by the Wehrmacht are found in prisoner of war camps, including 
Russian and Arabic. See also (unsigned) ‘‘Prisoners of War. Non-Germans Want to Go 
~ Back and Fight,” Military Police Training Bulletin, Vol. III, No. 1 January, 1945), p. 37.. ` 
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which do not fall in the category of unpaid labor. - Under certain circum- 
stances cooks and clerks are paid. ; 

Labor furnished by prisoners of war may or rather must have no direct 
relation with war operations. Itis especially prohibited to use prisoners for 
the manufacture and transportation of arms or munitions of ány kind, or for 
transporting material intended for combatant units (Article 31). According 
to Major‘MacKnight the War Department has ruled that: 


prisoners of war may be employed in all those occupations which are 

. normally necessary for the feeding, clothing, and sheltering of human 

` beings as ‘such, even though this work may be performed for, or results 

in benefits to, members of the military establishment, but that prisoners 

of war.may not be employed in work which is solely of value in assisting 

the conduct of active belligerent operations. Therefore, for example, 

prisoners may be employed to manufacture trucks and parts thereof, 

though these may eventually be put to military uses, but they may not 

be employed to manufacture parts used exclusively for tanks. Also, 

prisoners may be used in agriculture, food processing, the manufacture 

of cloth and leather, and the like, though soldiers may consume the 
crops or wear the clothing and shoes. \ 


When a question arises whether a certain type of labor is prohibited under 
Article 31, the matter is referred to the Prisoner of War Employment Review 
Board. This Board has decided, inter alia: 


1. Maintenance and repair work is authorized on any vehicle de- 
signed for the carriage of cargo or personnel, in contradistinction to 
‘vehicles designed as combat weapon carriers. 

2. Work on the organic transportation equipment of a unit which has 
been alerted for oversea duty is prohibited. 

3. Work on the preparation of motor vehicles against hazards inci- 
dental to oversea transportation is prohibited. 

4. Steam cleaning tanks and their motors is-prohibited. 

5. Primarily scrapping operations may be performed by prisoners of 
war on any type of vehicle. Minor incidental salvage does not prohibit 
this type of employment. 

6. Salvage work for the primary purpose of recovering parts for 
reissue is authorized only on vehicles of a type on which Prisoners of 
war may do repair or maintenance work (see par. 1). 

7. Scrapping operations only are authorized in connection with gun 
parts, gun mounts, empty ammunition boxes, carbine, or rifle cases. 

8. Work in connection with rifle ranges or bayonet courses, or any 
training aids used for training personnel in the use of combat weapons 
is prohibited. 

9. Work in connection with guns of any pote is prohibited. 

10. Work on gas masks is permitted. 


Officer prisoners are not required to work. If they request suitable work 
it is secured for them when available. Some have asked for and have been 
assigned work on farms. 

Non-commissioned officer prisoners of war may only be required to do 
supervisory work, unless they expressly request a remunerative occupation 
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(Article 27). Non-commissioned officers may make written requests for re- 
munerative labor other than supervisory work for periods of thirty to ninety 
days. They may limit the type of non-supervisory labor they agree to do 
to that in which they have a special skill or aptitude. Through the pro- 
tecting Power, the German High Command has officially informed the Ger- 
man prisoners in.the United States that it considers performances of work by 
non-commissioned officers and officers in the prisoners’ own interest as it 
furthers the maintenance of their physical and mental health.” . 
Prisoners are not paid for labor connected, with the administration, man- 
. agement and maintenance of prisoner of war camps (Article 34), unless the 
work requires that they possess special qualifications and devote their full 
. time to it, thus making them unavailable for paid labor. Examples of 
administrative work for which payment may be made are bookkeeping, ac- 
counting, shorthand, plumbing, and so on. Prisoners, including officers 
and non-commissioned officers, are paid for Class II labor, including super- 
visory work, at the rate of eighty cents a day. The task system—establish- 
ing the daily amount of work to be accomplished—is used whenever possible 
for the purpose of increasing the productivity of prisoner labor. Payment is 
made in canteen coupons; at the request of the prisoners, part or all of these - 
payments may be credited to a trust fund account. The pay remaining to 
the credit of the prisoner must be delivered to him gt the end of his captivity 
(Article 34). 

The length of the prisoner’s working day, including time for transportation 
to and from work, must not exceed that allowed for civilian workers in the 
region employed at the same work. Every prisoner must be allowed a rest 
of twenty-four consecutive hours every week, preferably on Sunday (Article 
30). Prisoners are required to work at least eight hours a day or its equiva- 
lent in productivity. The War Department has ruled that travel up to two 
hours each way may be considered a part of the permissible working day, 
provided the total length of each working day, including travel time, is not in 
excess of twelve hours. 

In case of injury arising out of and in the course of assigned work, prisoners 
may be paid by the War Department at the rate of forty cents a day, ex- 
cluding Sunday. For purposes of disability compensation a prisoner of war 
engaged in labor for pay is considered an employee of the United States, 
whether he is engaged on a project sponsored by the United States, a State - 
or subdivision thereof, a municipal or private corporation, or by an indi- 
vidual or individuals.“ 

When prisoners of war work for private individuals and Government agen- 
cies other than the War and Navy Departments, their ae is under - 


™ See MacKnight, p. 55, for further details. 

z For instance, physicians employed in the medical care of their fellow prisoners receive 
this pay in addition toltheir allowance as officers. 

4 See MacKnight, pp. 638-64, for further details. 
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contract. Requests for the use of prisoner of war labor are channeled 
through the War Food Administration and the War Manpower Commission 
working through the county agricultural agents and the United States Em- . 
ployment Service, to the military authorities. These channels are used to 
eliminate competition between prisoner of war labor and free civilian labor; 
civilian conditions and practices are adopted as far as possible. Such work 
projects must be in conformity with the provisions of the Geneva Convention 
and with security regulations. Prisoners working under contract are paid 
the regular compensation of eighty cents a day by the War Department, 
while the-employer pays the United States Treasury the sum specified in the 
contract, amounting to the cost of the labor if it were done by civilians at the 
wages prevailing in the locality for similar work. The employer agrees in 
the contract to maintain conditions of employment in conformity with the 
Geneva Convention and to comply with all directions of the War Depart- 
ment for the correction or improvement of conditions of employment, 
including those in violation of the'Geneva Convention. The War Depart- 
ment provides for regular inspections to insure this compliance. 


GENERAL 


Prisoners are subject to the laws, regulations,-and orders in force in the 
Army of the detaining Power (Article 45) ;* also to the civil laws of the United 
- States and of the state and municipality where interned. War Department 
regulations prescribe that all military personnel having immediate custody of 
prisoners will be firm and exact in enforcing military discipline and military 
courtesy. Regulations affecting the conduct and activities of prisoners are 
posted conspicuously in a sufficient number of places, in the German lan- 
guage. Prisoners are not to be exposed to cruel or inhumane treatment’ 
They must not suffer any punishment prohibited by the Geneva Convention, 
nor any type of punishment other than those allowed for personnel of the 
Army of the United States. No collective punishment may be imposed for 
the misconduct of an individual. Three weeks before trial, notice of cases to 
be tried by general or special courts-martial are submitted by the Provost 
Marshal General to the protecting Power," whose representatives have the 
right to be present at the trial. 

There have been some 100 escapes among over 300,000 prisoners of whom 
only 8 were still at large on February 15, 1945. This percentage is extremely 
small; due in part to the firm but fair treatment the prisoners are receiving 
and also to the facts of geography. Some escapes, of course, are not due to 
an expectancy of being able to reach Germany, but simply to barbed-wire 


# See MacKnight, pp. 59-61; also, same, pp. B709; for types of work performed and ex- 
tent of utilization of prisoner labor. z See also Articles 48-67. 

7 The general public appears to have a gody exaggerated idea of the Nazi-criminal as- 
pects of camp life; there have been a total of only 2 murders and not over 10 severe beatings 
due to political reasons, 
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psychosis which drives a man away from the camp, if only for twenty-four 
hours. ` Most escaped prisoners are retaken or surrender in one.or two days. 
An unpublished number of would-be escapists have met death in-the attempt. . 
Upon recapture they are subject to thirty days’ confinement in the guard 
house of which the first fourteen may be on a “restricted diet” of eighteen 
ounces of bread a day and “all the water they want.” . Milder punishment 
may be imposed by the Camp Commander at his discret an. 

The custody of German prisoners of war in the United States has gone 
through two stages and will face a third one in the future. The first period 
was matked by military preoccupation with the problems of “security” 
with camps being located in isolated areas, surrounded by barbed-wire 
fences, and emphasis placed on guards to an extent that was indicative of 
our lack of experience in handling prisoners of war. During the second stage 
security loomed less important in the military eye as the nation’s increasing - 
need for manpower necessitated an urgent emphasis on labor utilization. 
New camps were now located in the more populated areas and many branch 
camps were started wherever labor was particularly needed. More and 
more attention was given to camp problems affecting labor productivity, 
work assignment, instruction, and supervision. Increased attention was also 
paid to questions of camp morale which affects the quantity and quality of 
work output and which depends to a large extent. on such factors as the 
efficiency, strictness, and fairness of camp management and the availability 
of work incentives, such as recreation facilities. Under the present policy 

of “calculated risk,” it is not unusual to see German prisoners of war working 
inside military posts without military guards, being subject only to periodic 
counts and inspections. Since this new policy was adopted there has been 
no alarming increase in attempted escapes aoe no sabotage of any sort has 
been attributed to escaped prisoners. 

Some time in the future the fortunes of war are likely to result in a de- 
creased demand for prisoner of war labor, at which time the Army will be 
faced with the problem of handling hundreds of thousands of German pris- 
ones with time weighing heavily on their hands and minds. Their detention 
until such time as armistice or peace arrangements and shipping facilities 
make their repatriation possible will affect camp morale and ‘discipline, as 
well as their outlook on life and their future attitude toward this country. 
That period will put a task on the military authorities in which American 
- resourcefulness, ingenuity, and awareness of long range implications of the 
treatment of prisoners of war problems will be taxed to the utmost. During 
the first two periods we have had.and are seeing now faithful application of 
the Geneva Convention by the War Department, both in regard to the letter 
and the spirit of the treaty. It appears that the War Department is ready 
to continue the humane treatment of the prisoners in accordance with the 
provisions of the Geneva Convention after the end of hostilities, an intention 
worthy of America’s good name in the observance of international obliga- 
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tions, Violations of the Convention have occurred, as might be expected, 
since there was no precedent to guide operation under the Convention. 
But the War Department has always been ready and anxious to remedy 
them once they came toits attention.** It is believed, in agreement with the 
‘ expressed policy, of the War Department, that the Army practice of “fair 
and firm” treatment is the best and most practical method for handling 
prisoners of war in the United’ States. ` 

33 Brigadier General Blackshear M. Bryan, Jr., a graduate of West Point, is the Assistant 


Provost Marshal General in charge of the custody of all prisoners of war; Lt. Colonel M. C. 
Bernays is in the office of the Assistant Chief of Staff, GI, War Department General Staff. 


TRANSFER OF PROPERTY IN ENEMY OCCUPIED TERRITORY - 


By Jacos ROBINSON 
Institute of Jewish Affairs 


A. NATURE OF Top PROBLEM | 


International law was no more’ prepared for the dynamics of the present’ ` 
war than was the Maginot school of military strategy. International 
lawyers had given little serious thought to the legal problems which total 
war would bring. Consequently, while international arrangements were 
concluded on special questions (e.g. on aerial warfare), the main body of the 
1907 Hague Convention, including the section dealing with military occupa- 
tion, remained unchanged. Military occupation was still conceived of as a. 
temporary phenomenon with limited objectives. But totalitarian warfare 
as waged by the Axis powers has had unlimited objectives, aimed at nothing 
less than the complete political and economic subjugation of the occupied 
territory. In practice the enemy has recognized no restraints of either law or 
custom save the threat of immediate retaliation. Far from ‘respecting,’ 
unless absolutely prevented, the laws in force in the country,” as the Hague 
regulations require, the Axis has systematically destroyed the political and 
legal order in the occupied territories. It has substituted quislings in the 
place of duly constituted local authorities, and has employed them for 
economic as well as political ends. ` 

An inkling of the changes wrought in the entire property structure of oc- 
cupied territories may be found in the report issued by the United States 
‚Board of Economic Warfare on April 27, 1948, which disclosed that by the 
end of 1941 the German plunder of Europe had already amounted: to 
$36,000,000,000, ‘This figure covers only direct acts of confiscation. Fur- 
thermore, according to a recent report by the British Ministry of Economic 
Warfare, up to August 31, 1944, Germany extorted from France, Belgium, 
Netherlands, Denmark, Norway, Bohemia-Moravia, and Serbia at least 26.4 
billion dollars in the form of “occupation costs” and “unpaid for goods.” } 
Beyond such acts, the Axis has undermined the whole notion of contractual 
free will with regard'to private business dealings under enemy occupation. 
For behind the appearance of free will there stood, and still stand, the oc- 
cupants and quisling officials who recognize no inviolate domain of private 
property, and who dictate the terms of private commercial transactions. 

In the light of these new factors, a reéxamination of the whole subject of 
property transactions under enemy occupation seems. imperative. For 
practical reasons this analysis must confine itself to transactions in territories 
under German occupation. For one thing, there is little reliable data con- 

1 New York Times, October 11, 1944. 
216 : A 
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cerning the acts of the other Axis powers. For another, it is German occupa- 
tion which has most seriously disturbed the commercial and financial struc- 
‘ture of Europe and the world. 

Recognizing some of the new problems arising out of totalitarian methods 
of warfare and the wholesale re-shuffling of public and private property 
under Axis occupation, a number of governments-in-exile have tried since 
1939 to safeguard Ipgitimate interests by decrees aimed against certain acts 
committed during occupation. The first attempt toward the formulation of 
a general policy with regard to property transfers came in the Inter-Allied 
warning of January 5, 1943, regarding property transfers and dealings in 
areas under enemy occupation or control. 


B. Tun Hacur CONVENTION 


Practically all the governments concerned with the present problem are 
signatories of the Hague Convention.? Neither Germany nor the other 
Axis powers have thus far formally denounced the Convention or repudiated 
contractual international law. Consequently the 1907 Hague Convention * 
remains the recognized basis for international order in wartime property 
relationships. 

Articles 42-56 of the Hague regulations deal with both private and state 
property. According to Article 56, “the property of communes, that of 
institutions dedicated to religious worship, charity, education, art and 
science, even when belonging to the state, shall be treated as private prop- 
erty.” 4 Article 46 lays down the general principle that private property 
must be respected by the occupant. Provisions of two types amplify this 
general doctrine. - On the one hand, there is an absolute prohibition on con- 
fiscation (Article 46, paragraph 2), on pillage (Article 47), and on general 
penalties against the local population (Article 50). On the other hand, the 
following exactions are conditionally permitted: (a) taxes to cover the ex- 
penses of administration (Article 48); (b) contributions for military necessi- 
ties or the administration of the territory under the written order of the 
commander-in-chief, and against receipt to the payer (Articles 49 and 51); 

* For adherence to the Hague Convention, see: L. Oppenheim, International Law, ed. by 
H. Lauterpacht, London, 1940 (6thed.), Vol. IT, p. 739; G. G. Wilson, International Law, 
Boston, 1935 (9th ed.), App. 8, p. xxxvii. Yugoslavia neither signed nor ratified the Con- 
vention of 1907, but she and Italy did sign and ratify that of 1899 (Proceedings of the Hague 
Peace Conference, 1899, p. 268) which remains in force, according to Article IV of the 1907 
Convention. . 

3 Ernst Feilchenfeld, The International Economic Law of Belligerent Occupation, Washing- 
ton, 1942, gives a comprehensive summary of the problem as it stood at the beginning of the 
second World War. Cf. also Ernst Fragòkal, Military Occupation and the Rule of Law, 


` London, 1944. 


1 This could be defined as “private coe by destination” analogous to the “immovable 
property by destination” of the French Code Civil (Articles 517, 524). On this subject see 
William M. Franklin, ‘Municipal Property under Belligorent Occupation,” this JOURNAL, 
Vol. 88 (1944), p. 383. 
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and (c) requisitions in proportion to the resources of the country and not in 

excess of the needs of the occupying army, against cash payment or receipt 

` (Article 52). Certain types of strategic appliances, even if privately owned, 

may be seized under certain conditions. In every case the legal rights of 
the occupant with regard to private property are narrowly defined and com-, 
pensation’is always required. 

With regard to public property, the hts of the occupant include adminis- 
tration, but here too the legal limitations are quite explicit. The occupant 
is only the administrator (Article 55). He may take possession of movable 
property which is ‘‘strictly the property of the state” (Article 53, paragraph ` 
1), but the seizure of appliances and war material is permitted only on condi- 
tion of ultimate restoration and compensation (Article 53, paragraph 2). 

The occupation of large areas of Soviet territory has raised a novel prob- 
lem not foreseen under the Hague Convention. Although the Soviet Union, 
which repudiated all treaties concluded by the Czarist regime, has ‘not 
formally adhered to the Hague Convention, it is generally accepted that it 
considers itself bound by its provisions. Moreover, in his famous note on 
German atrocities of April 27, 1942, Molotov declared that the “Soviet 
Government . . . continues as hitherto to observe the obligations under- 
taken by the Soviet Union with regard to the regime for war prisoners 
according to the Hague Convention of 1907.” In the Soviet Union there 
is no private property in the traditional sense. Instead there is ‘“social- 

“ized,” 5 “cooperative,” * and ‘‘personal” property.” The private property 
clauses of the Hague Convention would cover the Soviet category of personal 
property, but the heavy, concentration of national wealth in state or social- 
ized enterprises perhaps subjected to enemy administration much that 
would otherwise have been protected by the'‘‘private property” clause. 
This raises a problem analogous to the conflict of qualifications in interns- 

` tidnal private law.* While such Soviet agricultural units as the kolkhoz and 
the machine tractor stations could, by analogy, have been protected by 

Article 53, paragraph 2, which requires restoration and indemnity, the busi- 
ness and industrial enterprises of the Soviet Union would be protected along 
with other state properties. It should be noted that the same problem 

- arises with regard to other European states.which own considerable business 

property. Thus the shift from private to public ownership presents another 
of the problems which will horas those who continue to think within the 

Hague framework. i 

a Tsvesiiya, April 28, 1942. 

5 Article V of the Constitution of the U. 8. S.R., literally reproduced in the Constitutione 
of the Union Republics. Cf. Article 52 of the Civil Code of the R.S.F.8.R. 

8 Such is the so-called property of the kglkhoz (collective farm). 

? Articles IX and X of the Constitution of the U.S.S.R., reproduced in the Constitutions of 
the Union Republics. There are various types of “personal” property (Articles 54, 71 ff. of 


Civil Code) including “areas neighboring the house of the farmer.” 
8 E, A. Bartin, Droit International Prive, Paris, 1988. 
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C. Forms or PROPERTY TRANSFER UNDER GERMAN OCCUPATION 


` It would be going far afield to describe Germany’s methods of conquest of 

the banking, insurance, industry, and trade of the occupied countries.’ 

For present purposes it is sufficient to define, in legal terms only, the devices 

whereby Germany has become master of a great part of Europe’s wealth. 

The German occupants have not merely committed all the acts expressly 
forbidden by the 1907 Convention, but they have devised new and more 

suitable encroachments on property rights, which have had far-reaching 

effects. They may be presented in schematized outline as follows: 


I—As to the occupied countries as a whole: 


a. Contributions far in excess of the amount necessary to defray the ex- 
penses of occupation, contrary to Article 49. These contributions, which 
the Germans call “occupation costs,” are in reality wholly. disproportionate 
to the actual cost of occupation. Thus in France, for example, of the 72.3 


. billion franes paid by the French as “occupation costs” up to December 31, 


1940, no leas than 41.4 billions remained unused at that date, deposited to the 
account of the Reichskreditkasse in the Bank of France. By the end of 1941 
the unused credit balance rose to 62 billion francs. 

b. Requisitions without compensation and beyond the purview of Article 
52, i.e., not for the needs of the army of occupation and wholly out of propor- 
tion to the resources of the occupied country 


I1—Direet seizure of private property: 
“a. Confiscation without compensation of the property of special cate- 


'gories of persons, such as (1) those who left the country, (2) those belonging 


to the ruling family, (3) those who were regarded as promoting the Allied 
cause, (4) Jews, and (5) citizens of annexed territories.!° 


° The strategy behind German penetration of European industry is to establish links too 
strong to be broken eyen in thé event of military failure. The methods are threefold: (a) 
the amalgamation of foreign and German industry through financial arrangements and the 
fiction of legal acquisition; (b) the reorganization of continental industry by directing the flow 
of raw materials, dismantling plants that may compete in the future and centralizing others 
to make control easier; (c) modification of production processes by “persuading” controlled 
industries to use ersatz materials, thus making them dependent on Germany for raw materials 
and technical direction. (The Statist, London, Vol. 188, No. 8314, pp. 150-151; see also: 
“The Penetration of German Capital Into Europe,” Inter-Allied Bulletin No. 5, Inter-Allied 
Information Committee, London, 1942), and Occupied Europe: German Exploitation and its 
Post-War Consequences, London, 1944. 

For the German technique of occupation, see: Raphael Lemkin, Arie Rule in Occupied 
Europe, Washington, Carnegie Endowment, 1944. 

10 The houses and possessions of 1,500,000 Poles who were forcibly deported from the 
annexed territories during the first year of German occupation were turned over to Germans, 


. mostly new settlers coming from various regions of the Soviet sphere of influence; in Alsace 


and Lorraine all property of enemies of Germany was confiscated; in Serbia, of Jews, and 
Gypsies; in Ostland, of Jews. 
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b. Seizure of foreign holdings in the banks and private safety deposit 
vaults. 

c. So-called “aryanization” a property: the transfer of property defined 
as Jewish to German corporations and individuals, and in some cases, to the 
local “Aryan” population. This practice clearly violates Article 43 of the 
Hague Convention because it conflicts with the constitutional safeguards of 
equality of all citizens irrespective of race or creed. ' These guarantees are 
present in the constitutions of all the occupied countries." . 

d. Trusteeship: certain enterprises, both individual and corporate, are 
assigned to so-called trustees of various German concerns instead of being - 
confiscated outright. This practice was particularly widespread in Alsace- 
Lorraine where the entire iron and steel industry was turned over to the 
Hermann Goering Werke and other German concerns as of March 1, 1941. 

e. Coercion against owners to sell their domestic and foreign holdings and 
the auctioning of private art collections and securities in a quasi-legal 
manner. , 


Il— Indirect confiscation: 


a. The creation of an arbitrary rate of -xchange ! in favor of the mark 
over the currency of the occupied country, thereby enabling German pur- 
chasers to obtain goods far below their actual cost. 

b. With regard to foreign trade, a manipulated clearing system under’ 
which Germany sends neither commodities nor exchange to the occupied 
countries in return for their “exports” to Germany. Consequently Ger-. 
many’s indebtedness to these countries has already reached astronomical 
figures." 5 

c. With regard to the Netherlands, the establishment of a customs union 
which facilitates the piiedhase of Dutch securities and enterprises with Ger- 
man marks. 


! 


1 The avis officiel of the Belgian government-in-exile to the law mentioned below and-of the 
Luxembourg decree cited below define these acts as constituting an attack against the sov- 
ereignty of the Belgian state and Luxembourg,, and especially against the constitutional 
principle of equality of all Belgians and Luxembourgers, without distinction of creed, race. 
and language. 

u The rate of exchange of the French franc was set at 20 fr. to the mark after the collapse 
of France, while the rate existing previously was only 17.6. The real rate, if the purchasing 
power of the two countries were to be compared, would have been no more than 10 francs to 
the-mark. In other countries, imposed rates were raised or lowered in accordance with 
German requirements. For the exchange rates, see: Lemkin, p. 52. 

13 The credit balance of Belgium at the end of August 1944 was $1,440,000,000; of France, 
$2,300,000,000. Before the occupation, Denmark owed Germany 7.6 million Kroner; in 
1944, Germany owed Denmark 39 million dollars (Free World, Vol. II, No. 1, p. 70; New 
York Times, October 11, 1944). t 

During 1941, the Netherlands Bank’s holdings of bills payable in Germany, resulting from 
the accumulation of large amounts of German marks, increased from 15.4 million güilders te to 
929.9 million guilders (Knickerbocker Weekly, 1942, No. 5). 
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It will be extremely difficult after the war to track down all these illegal 
property transactions. In many cases assets seized by Germany and trans- 
ferred to neutral countries will have been sold to investors abroad. In the 
last war, assets looted by Germany and sold to persons in neutral countries 
were later purchased by investors in allied countries. Given the far more 

‘intricate system of plunder now employed by the Reich, the complexities 

implicit in such transfers have increased many times in comparison to World 
War I. 
- The Hague Convention covers explicitly only part of the ground, specif- 
ically outlawing improper levies and requisitions against occupied countries . 
as a whole and certain direct confiscatory measures against private property. 
The illegality of indirect and camouflaged acts of confiscation must be im- 
plied from the general protection afforded to private property. The dif- 
ficulty is that the maze of indirect and masked spaietony will be exceedingly 
hard to follow. 


D. ALLIED DECRÐÐS AGAINST PROPERTY TRANSFERS UNDER ENEMY 
OCCUPATION 


During the uneasy lull between the subjugation of Poland and the assault 
on Denmark and Norway (October 1939—April 1940), a number of threatened 
countries enacted laws prohibiting business organizations from disposing of 
assets abroad in the event of enemy occupation. On February 2, 1940, the 
Belgian government enacted a decree relating to the wartime administration 
of commercial enterprises. This law was later amended and extended by 
the Belgian government-in-exile through decrees on June 8, 1940 and October 
31, 1940.% Under these decrees the powers of all officers and directors of © 
Belgian companies residing in Belgium were suspended with respect .to the 
affairs and property of such companies located outside of Belgium. All 
orders and instructions emanating from such persons were to be null and 
void abroad. At the same time the rights of directors or managers of Bel- 
gian companies residing outside of occupied or controlled territory were ex- 
tended to permit them to exercise their normal functions even in the absence 
of the quorum required by the by-laws. 

Measures of almost identical nature were enacted by the Luxembourg 
government on the eve of occupation and since that time (Decree of Feb- 
ruary 28, 1940, amended on February 5, 1941)."* An analogous step was 

\ The present paper is concerned with developments before liberation. It should, how- 
ever, be stressed that, to the best of our knowledge, no new development of any importance 


in the field have so far been enacted by the governments in liberated countries, except in 
-France, 
16 Moniteur Belge, February 7, 1940; June 8, 1940; November 22, 1940. English transla- 
tion in Commerce Clearing House, War Law Service, Foreign Supplement, New York. 
18 Original text in the Mémorial du Grand-Duché de Luxembourg, March 2, 1940, English 
version in the Federal Reserve Bank of New York Circular No. 2211 of May 12, 1941; 
_ Mémorial, February 15, 1941. 5 
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taken by the government of the Netherlands shortly before invasion (April 
26, 1940) 17 to facilitate the transfer of the legal domicile of business concerns 
to Dutch possessions not occupied by the enemy. A decree issued imme- 
diately after occupation, on May 24, 1940,18 vested the Royal Netherlands 
Government with the property rights of persons, business associations, and 
public bodies, “for the conservation of the rights of former owners.” Tn Te- 
sponse to confiscatory measures of the German forces of occupation, the 
Polish government-in-exile enacted a decree-on February 26, 1940 regarding 
Polish property abroad.!° 

Thus far seven Allied governments have promulgated laws regarding trans- 
fer of property under enemy occupation: the Polish decree of December 2, 
1939; 2 thè Netherlands decree of June 7, 1940 aimed at safeguarding the 
kingdom’s interests in wartime; *! the Belgian decrees of January 10, 1941 * 
relating to, property transactions effected by the enemy; the Luxembourg 
decree of April 22, 1941; * the Yugoslav decree of May 28, 1942 regarding all 
property transfers since the date of German invasion; * the Greek decree of ' 


11 Netherlands State Law Record No. 200; English translation by the Netherlands Chamber 
of Commerce, New York. , 

18 Netherlands State Law Record, May 24, 1940, as amended March 6; 1942, and May 7, 
1942; English version in the Fedcral Reserve Bank of New York Circular No. 2091, July 2, 
1940 and Circular No. 2638 of June 4, 1943. 

1 Polish text in Deienntk Ustaw Rzeczypospolitej Polskiej, 1940, Nr. 4, Pos. 10. In this 
connection the legislation of the Protectorate is of interest, and is cited below: 

July 18, 1941: Ordinance of the Ministerial Council for the Defense of the Reich regarding 
the registration of foreign property and German property abroad (Verordnungsblatt, Reich- 
sprotektor 1941, S. 424 — Retchsgesetzblatt I, 8. 489)., . 

August 16, 1941; Ordinance of the Trustee for the Four Year Plan for the Liquidation of 
the Claims and Debts of Polish Property (Verordnungsblatt, Retchsprotektor 1941,'8. 500-518 
~~ Retchagesetzblatt I, S. 516). 

November 19, 1941: Ordinance of the Reich Protector of Bohemia-Moravia for the execu- 
tion of the Debt Liquidation Ordinance of August'15, 1941 a ac Retchsprotektor 
1941, S. 649). 

20 Dziennik Ustaw Rzeczypospolitej Polskiej, No. 102, pos. 1006. 

ti Original text in the Netherlands State Law Record No. A6, 1940, English version issued 
by the Netherlands Shipping aud Trading Committee, N. Y. After the occupation of 
Netherlands East Indies by tho Japanese, a special Royal Decree was enacted on March 6, 
1942 to safeguard the property in this colony (English translation as in footnote 17). 

22 Moniteur Belge 1941, No. 6, February 25, pp. 44-49. On the same date a second Bel- 
gian decree was promulgated to determine the effect of measures taken by the occupant and 
the provisions taken by the Government, both decrees accompanied by an avis officiel (the 
` game, p. 44). It may be interesting to note that these two decrees are practically a literal 
reproduction of decrees of the Belgian Government-in-exile (Bordeaux) during World War 
I, decrees of May 31, 1917 (Moniteur, May 26-31, 1917) and of April 8, 1017 (the same, April 
5-8). 

* The Luxembourg decrees are a reproduction, with minor changes, of the corresponding 
Belgian decrees (See: Mémorial du Grand-Duché de Luxembourg, April 2, 1941, No. 2). 
English version in the Federal Reserve Bank of New York Circular No. 2268, August 20, 
1941). ) 

™ Sluzebne Novine, No. 7, 1942. 
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October 22, 1941;** the Norwegian decree of December 18, 19422° In 
addition, the Czechoslovak Government on December 19, 1941 made public 
a declaration concerning transfers and dispositions of property," and the 
French Provisional Government on November 12, 1943 issued a decree em~’ 
bodying the warning of January 5, 1943.28 

Some governments enacted supplementary provisions. For example, 
the Polish government on January 26, 1940, and on February 3, 1940, issued 
two decrees concerning. .& moratorium on public and private debts.?? - On 
January 8, 1941, the Norwegian Government-in-exile served notice that it 
would regard all measures of confiscation of private property as well as trans- 
actions deriving, from these acts, as illegal. On July 29, 1941, it provided 
for the reopening and revision of judicial and administrative decisions pro- 
mulgated under German occupation.*° Later decrees (October 3, 1941 and 
October 9, 1942) *' suspended the statute of limitations for legal proceedings 
and established the machinery for invalidating property transfers. 

For present purposes the constitutionality of the decrees enacted by the 
governments-in-exile is assumed, subject to subsequent developments.® 
Their practical effect was very slight. They did not serve as a deterrent . 
upon the occupant, nor did they restrain “‘collaborationist’’ elements in the 
local population from engaging in prohibited property deals under enemy 
occupation. Nevertheless, these decrees may loom large when the enemy is- 
expelled and legitimate authority is reéstablished. For this reason a com- 

parative analysis of such legislation projected against the background of the 
Hague Convention is imperative. The main features are as follows: 


(1), Article I of the Polish decree proclaims that all legal acts and regula- 
tions of the occupant which go beyond the limits of the Hague Convention 
are null and void. This provision is of importance for the illegality of those 


% Gresk Official Gazette, No. 172, Octobér 28, 1941. 

3 Norsk Lovtidend, December 31, 1942, p. 182. 

7 Inter-Allied Review, 1941, No. 11. : 

%8 Official Journal, November 18, 1943, pp. 277-278, amended by the Ordinance of No- 
vember 14, 1944 (Official Journal, November 15, 1944, p. 1310). 

39 Polish Law Gazette, 1940, Nos. 2 and 3. 

30 Provisional Ordinance on the Reopening and Revision of Legislative and Administrative 
Decisions and Administrative Decrees in Norway Under German Occupation. Norsk 
Lovtidend, No. 2, 1941, p. 119. i 

` 3 Same, pp. 120-121, 179-180. 

3 See: Oppenheimer in this JouRNaL, Vol. 36 (1942), p. 578; Alfred Drucker, “The Legis- 
lation of the Allied Powers.in the United Kingdom,” Czechoslovak Yearbook of International 
Law, 1942, pp. 45-59, 172-178, 190-195, 218-221; Dr. Manfred Lachs, “Polish Legislation 
in Exile,” same, pp. 57-60; Dr. Egon Schwell, “Legislation in Exile: Czechoslovakia,” in 
Journal of Comparative Legislation and International Law, 1942, pp. 120-124; “Legislation in 
Exile: Norway,” same, 125-130; Mortin Domke, Trading with the Enemy in World War IT, 
New York, 1943, Chap. 21: ‘Administration of National Assets Abroad by Governments- 
` in-Fxile”; 8. A. Lowrie and M. Meyer, “Governments-in-Exile and the Effect of their 
Expropriation Decrees,” in University of Chicago Law Review, Vol. XI (1948), p. 26. 
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acts according to doses law which is at ipso jure affected oy the interna- 
tional illegality of an act of the belligerent. 

(2) AJl the decrees which were published after PT are retroactive. 
The Polish decree operates with regard to the legal acts of the occupant per- 
formed at any time (Article IX). The Belgian, Luxembourg, Norwegian, 
and Yugoslav decrees apply to transactions since the first day of invasion. 
The same may be inferred from the language of the Dutch law. 

(3) The decrees do not always differentiate between state and private 
property. The Belgian and Luxembourg edicts, which annul the ‘“‘disposal , 
and pledging” of state properties beyond the limits of normal administra- - 

-tion, follow the Hague Convention’s distinction between the two types of 
property. The Yugoslav decree, which assimilates to state property ali 
property of regional administrative units and public bodies controlled by the . 
state, voids all acts of disposal and all transfers without the qualifications of 
the Belgain and Luxembourg decrees. Furthermore the Yugoslav decreé ` 
annuls all transfers and disposals of such property after April 6, 1941, re- 
` gardless of whether the ‘occupants had a hand in the transaction. The 
second paragraph of Article I, voiding seizures of property by authorities 
illegally constituted on Yugoslav territory, is meant to remove the cloak of 
legality from the acts of the puppet Serb and Croat governments. The 
wording of Article I, however, makes necessary a saving clause in Article 
VI which exempts the actions on Yugoslav territory by General Draja 
Mihailovich from the blanket prohibition. 

With regard to public property, the Norwegian decree invalidates all 
‘ transactions under enemy occupation except those specifically authorized 
by the government-in-exile. 

As to private property, the Belgian and Luxembourg decrees differ from 
the Yugoslav in that they declare null and void all the measures of, the occu- 
‘pants affecting private property while the Yugoslav edict only establishes a 
presumption that transfers of property since occupation are unlawful. The 
Greek decree differentiates between transfers in favor of the enemy, his - 
subjects, or persons acting under his orders on the one hand, and all other 
persons on the other. 

The Polish decree does not distinguish between public and private prop- 
erty. It voids all transfers or restrictions of property rights where the 
beneficiary is a foreign government, foreign citizen, or foreign corporation. 
This would seem to imply that such transactions are valid when i in favor of 
Polish corporations or Polish citizens. 

The Netherlands law, on the other hand, lays down no criteria for the 
validity of wartime property transfers. Instead all such acts must be scruti- 

_nized by a commission created for that purpose. Acts may be validated 
only with the approval of the commission. The law does not specify how 
approval may be secured by persons residing inside occupied Holland. The . 


N 
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inference is, however, that in the absence of such approval all acts mentioned 
in Article VI of the decree are invalid ex nunc. 
A similar provision is contained in a Norwegian decree of October 3, 1941, 
regarding the acquisition of rights in Norwegian companies. . These are re- 
served to Norwegian citizens who possessed such rights before April 9, 1940, 
the date of the German invasion of Norway, provided that permission was 
granted by the king or persons authorized by him. Here again it seems 
obvious that no such permission can be secured by persons living under 
enemy occupation; and that all such transfers are illegal and invalid. 
(4) The Belgian, Luxembourg, and Yugoslav decrees do not specify 
whether they refer to property within the country or abroad, whereas the 
Greek decree contains provisions for both cases and the Norwegian decree of 
December 18, 1942, explicitly refers to transactions concluded in Norway 
and in countries held by the enemy or his allies, or occupied or controlled by 
them. ‘The ‘Polish decree contains an “mgonsiconal ban on all regulations 
by the occupants’ affecting the property abroad of Polish citizens and of 
Polish legal persons (Article IV). The obvious difficulty is that this pro- 
vision, which is more properly within the domain of international rather than 
municipal law, is valid only in so far as the courts of the country where such 
property is situated choose to recognize it. 
(5) All measures for the sequestration, administration, and change in the 
utilization or administrative personnel of the property or interests of private 
persons and Polish corporations are proclaimed null and void by Article ITI, 
„paragraph 1. 
(6) “Voluntary” acts of utilization, administration, and change of person- 
nel, if effected at the request and in the interest of Polish citizens, are not 
legal per se, but are subject to examination after the war. The same holds 
for acts of temporary administration (Article VI) in accordance with actual 
necessities. The procedural details for thé recognition of such acts remain 
to be worked out at some later date. The Belgian, Luxembourg, and 
- Yugoslav decrees do not provide this procedure for cases not affected by the ` 

general nullity. The Belgian and Luxembourg edicts explicitly recognize 
. acts of normal administration whereas the Yugoslav decree is enpmey silent 
on the subjéct. 

(7) The Belgian, Luxembourg, Putek; Norwegian, and Yugoslav decrees ` 
refer to movable and immovable property irrespective of the owner’s nation- 
ality or status, whether individual or corporate. The Polish and Greek de- 
crees are somewhat different: As to individual owners, the question of na- 
tionality seems to be irrelevant from the viewpoint of the Polish decree, alien 
.and stateless persons as well as Polish citizens being protected, excépt in 
regard to property abroad and the safeguards against losses in consequence - 


3% On the problem of the validity of acts of the occupant in foreign countries, seo: London 
International Law Conference, 1948, London, 1944, pp. 1, 75. 
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of legal acts (Article VII). With regard to corporations, however, only 
those of Polish law are covered. This may be because under Polish law 
foreign corporations must be registered in Poland in order to do business 
there. As worded, this provision may have important consequences. The 
Greek decree differentiates between Greek subjects and subjects of Allied 
nations, and all other residents or owners. 

(8) While the invalidity of titles acquired through illegal acts seems self- 
evident, Article V of the Polish decree expressly restates this principle, ` 
probably to exclude bona fides. The same article also nullifies private con- 
_ tracts referring to all titles and property covered by Articles I-IV as well as 
any. property advantages acquired as a result of the illegal hana of the 
occupant. , 

(9) Private contracts where at least one of the parties is a Polish tales 
are presumed null and void if effected under direct or indirect pressure of the 


occupant. This would cover the “voluntary” transfer of the property of 


Polish citizens to Germans (Germanization), or to German and Polish citi- 
zens in the process of so-called aryanization. Under the Polish decrees pri- 
vate transfers may only be recognized if registered with the Polish authori- 


~ ties. Provision is made whereby persons whose interests are prejudiced 


(here again only Polish nationals) may register their objections and institute 
proceedings to nullify such transactions (Article VII). 

(10) While the Belgian and Luxembourg decrees (and, except for Article’ 
VII, the Polish as well) start, as mentioned, with the presumption that 
transactions based on enemy acts are illegal, the Yugoslav decree places the 
burden of proving that the contract was not freely made upon the prejudiced 
party. The Norwegian legislation opens the way for the invalidation of all - 
private contracts resulting from, or influenced by, illegal pressure and ab- 


` normal conditions created by the German occupants or the Quisling regime. 


` It is interesting to note that both the Norwegian decrees are based on a 
Norwegian law of 1918 concerning defects of contractual free will. The 
Greek decree provides for court decision in cases of forced transfers of prop- 
erty belonging to subjects of allied nations, even if made in payment of 
debts, if there is a suspicion that the transfer was made to the enemy, his 


. subjects, or persons acting under his orders. 


‘(11) Whereas the Polish decree leaves open the reben of the possessor’s 
offset against the legal owner, the Belgian and Luxembourg decrees expressly 
discharge the latter of the duty to refund the price. The possessor must 
seek recourse, if any, against the person from whom he obtained the property. 
It should be noted, however, that the Belgian and Luxembourg decrees do 
not rule on the validity of contracts executed without ` any participation on 
the part of the occupant. 

The above-mentioned Norweaian deerée ilo expressly provides that 
persons who obtain rights in Norwegian companies in violation of paragraph 
1, cannot claim reimbursement for thecamount paid. The decree of Decem- 
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ber 18, 1942, goes even further, ruling that the owner of confiscated property 

may demand reinstatement in possession of his estate or rights without com- 

pensation, irrespective of the possessor’s good faith. ‘The same decree also. 
_ provides that mortgages, leases, and other encumbrances upon the owner’s 

title assumed by the possessor shall impose no legal obligations upon the real - 
‘owner. The problem of good faith is specifically stressed in the Greek de- 

cree., The Norwegian decree, as seen above, excludes bona fides explicitly in 

certain cases. The Belgian and' Luxembourg decrees seem to follow the 
same line. 

(12) Penal sanctions are imposed by the various decrees for rendering 
assistance to the enemy in acts against national property. Under the 
Polish decree the penalty may reach up to ten years imprisonment; in other 
cases punishment ranges from three months to five years.’ Fines are also 
provided, and under the Polish law the entire ‘property of convicted Polish 
citizens may be forfeited. Under the Belgian law those convicted may also 
lose certain political and civil rights. Under the provision of the Norwegian 

` statute, the person who illegally uses property which has. been the object 
of seizure is required to compensate the lawful owner for all his losses. 

The Belgian and Luxembourg laws provide that even when such offenses 
are committed by persons abroad, they are to be tried by Luxembourg or 
Belgian courts. This unusual provision, unless confirmed by international 
agreement, raises a very troublesome problem of jurisdiction. 
` Although the Belgian and Luxembourg decrees fix penal responsibility 
only for acts committed after promulgation of the said laws, there is no such 
provision in either the Polish or the Norwegian decree. The Yugoslav edict, 
on the other hand, provides that penal responsibility is to be established by a 
special law. Under the Polish decree of 1939 only Polish citizens are subject 
to criminal prosecution, whereas the other decrees do not contain this limi- 

_ tation.’ However, a Polish decree of October 17, 1942,% provides that “Al 
acts committed in violation of international law and harmful to the Polish 
State, to Polish institutions, firms, or citizens, will be punished by imprison- 
ment.” This decree applies to all persons committing such acts irrespective 
of their nationality. 

(13) The Polish law contains no statute of limitations presumably on the 
theory that general rules of prescription will apply; but the Belgian and 
Luxembourg decrees provide that no claim may be asserted more than three ` 
years after the conclusion of peace. The Norwegian decree of December 18, 
_ 1942, contains the shortest statute of limitations: six months from the date 
of a general armistice. Under the Yugoslav law, the prescriptive period re- 
mains to be established under a future decree. 

(14) The provision in the Polish decree aimed against the large scale settle- 
ment by the Reich of German colonists on Polish territory, declares null and 


“ War and Peace Aims, Special Supplement to United Nations Review, No. 1 (January 
1943), p. 36. -Cf. also the amendment of December 17, 1942 of the Belgian: Penal Code. 
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void “the settlement of foreign citizens on real estate under any legal title.” . ` 
The wording of this clause is such as to cause considerable confusion, for it is 
difficult to see how the fact of settlement can be declared null and void. 

(15) It is also difficult to grasp the purpose of the second paragraph of 

‘Article II of the Polish decree annulling acts which ‘‘result from the applica- 
tion of a policy of national extermination.” The first paragraph of the same 
article may seem to cover the same acts whatever their motivation, unless 
the reference is here to Polish nationals. 


E. Tsu Inrer-Auump WARNING 


A new element was introduced into the situation by the United Nations 
warning issued January 5, 1948, regarding property transfers in enemy 
occupied or controlled territories. The signatories represent all the countries 
occupied in whole or in part by the Axis with the.exception of Denmark and 
the Philippine Islands, as well as the United States, the United Kingdom, 
and the British Dominions. The Baltic States do not appear in this State- 
ment. None of the Latin American countriesisa party. On April 17, 1943, 
however, Viscount Simon declared that inasmuch as the Nazis were transfer- 
ring part of their loot to Latin America, the United Nations were concerned 
that these countries should be cognizant of the Inter-Allied policy. He 
added that the United Nations which were not original parties to the warn-. 
ing, as well as the Latin American countries which had severed relations with 
the Axis, had ‘‘responded most readily” to the suggestion that they asso- 
ciate themselves with its principles and had ‘‘made pronouncements of their 
own to that effect.”* He also disclosed that the United Nations had agreed 
on a plan for the recovery of Nazi looted aie without indicating the 
nature of the said plan. 

An Explanatory Memorandum-Note on the meaning, scope, and applica- 
tion of the Inter-Allied Declaration against acts of dispossession committed ` 
in territories under enemy occupation or control ** stated that the parties 
to the Declaration have set up an inter-Allied committee of experts which is 
at work on the task'of considering the scope and efficiency of existing legis- 

“lation in the allied countries, for the purpose of invalidating the transactions 
-referred to in the Declaration. It is not known what, if any, recommenda- 
-tions were made, ! 

The warning is addressed “to all concerned, and in particular to persons 
in neutral countries.” This emphasis is justified in view of the probable 
flight of Axis-seized goods to neutral countries. It covers transfers or deal- ' 
ings with property rights in occupied or controlled territories but does not - 


a New York Times, April 9, 1948. ; 

Ha Cmd. 6418. See also: Final Act of the United Nations aney and Financial Con- 
ference (Bretton Woods) VI. Enemy Assets and Looted Property (Department of State, 
Conference Series 55, p. 22), and L. H. Woolsey ‘“The Forced Transfer of Property. in Enemy 
Occupied Territories”, this JOURNAL, Vol. 37 (1943), p. 282. 
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refer to the Hague Convention or to the decrees of the governments-in-exile 
discussed above. This may introduce considerable confusion, since the 
warning may perhaps unwittingly lend itself to interpretation as a retreat 
from the policy laid down in the decrees. For, whereas the latter generally 
declare property transactions in enemy controlled territory to be illegal, 
the warning merely reserves all the rights of the signatories to declare such 
transactions invalid. Although nothing is said explicitly on the subject, it ` 
may be presumed, like the decrees, as applying ex tunc. 

The warning is useful in that it protects both nationals and aliens resident 
in affected countries as well as the affected investments of foreigners who do 
not reside in enemy controlled territories. On the whole it does not eliminate 


` or significantly clarify the vast array of problems which will arise in attempt- 


ing to enforce the decrees of the governments-in-exile. Moreover, it does 
not attempt to fill out the existing gaps in international law. The warning 
is perhaps most important as an expression that the United States, Great 
Britain, Russia, and China now stand behind the smaller states which were 
the first to act with a view toward disentangling the mesh of German control 
over non-German property. 


z 


F 
F. CONCLUSIONS 


Viewing the decrees of the governments-in-exile as well as the Inter-Allied 
warning against the background of the Hague Convention and past experi- 
ence of international law, it seems fairly certain that if steps are not taken 
soon to clarify the whole picture, a period of interminable litigation and 
legal wrangling may be expected after the war. Law suits of this type may 
well impede international business relations for many years to come. Be- 
cause the job of disentangling the tentacles of Nazi control will be so tre- ` 
mendous, there may well arise a school of thought favoring the cancellation 
at one stroke of all claims and counter-claims in order to start with a “‘clean”’ 
slate.. But such a move would be highly prejudicial to legitimate interests, 
public as well as private, and would leave Axis accomplices in substantial 
control of their loot. Cancellation provides no short-cut to a solution of the 
problem. 

The possible postwar ramifications arising from the present muddle may 
be gauged by two well-known examples: The Soviet nationalization decrees 
and the Belgian nullification legislation of 1917. From The Rogdaj*’ to 


% See, for instance: Hiram Motherwell, The Peace We Are Fighting For, New York and 
London, 1948, pp. 32-33: 


“Tt is easy to say, from a distance, that all Nasi financial operations put into effect 
during the war ought to be declared null and void and all property should be restored as 
of the status quo ante. But these operations were often accepted as legal at the time. 

someone distinguish between voluntary deals and deals concluded under 
duress? Scores of millions of individuals will simply have to take their losses and start 
anew.” 


31 378 Fed. 204. 
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U. S. v. Pink?! there were hundreds of cases in many countries which 
dominated the field of international private law for nearly a generation. It 
is therefore only too easy to foresee the plethora of cases which will come 
before courts after the way in connection with the scrambled property situa- 
tion;' unless adequate legal measures are taken to ‘introduce some certainty 
into the picture. 

The following is, therefore, suggested as a sent of departure: 

I—A formal reaffirmation of the Hague Convention by the United Nations 
to serve as the legal foundation for fixing civil and penal responsibility in a 
multilateral treaty which will be part of the general postwar settlement. 


II—A United Nations declaration covering the type of indirect property 
violations discussed in this paper, and especially such acts which are not . 
specifically covered by the Hague Convention or the decrees of the govern- 
‘ments-in-exile. 


III—A uniform aw for all occupied countries and areas, laying aban: at 
least the following legal guides: (a) the scope of the property transactions 
covered; (b) the statute of limitations; (c) the presumptions of validity or, 
invalidity: (d) the method for validation or invalidation; (e) the rights of 
bona fide third persons; (f) the penal sanctions for willful connivance with the 

` occupants; and (g) a code of summary procedure to permit the speedy clear- 
ing of claims. 


IV—A general convention signed by victorious, detonated: and neutral states 
alike should lay down general rules of jurisdiction and procedure for the pur- 
pose of expediting the effective settlement of all property claims arising from 
the direct or indirect violation of public and private property rights under 
Axis occupation. This convention should include the following: . ` 

(a) The removal, with respect to such claims, of the immunity of states . 
from suits in courts abroad in order to permit the persons affected to obtain 
redress wherever assets of the states exist. A natural concomitant of 
this is that such assets should be subject to execution wherever they may be 
found. sd 

(b) International judicial assistance in trial conmuescns authentica- 
tion of documents and similar acts. 

(c) Rècognition and execution in the respective countries of the judicial 
decisions duly reached. i 

(d) The establishment of rules of priority in the execution of claims arising 
‘ out of illegal transfers of property. ka 

(e) The international pooling of Axis assets located abroad for the p pur- 
pose of assuring a just priority in the satisfaction of public and private: 
property claims arising from the illegal practices of the Axis. | 


33 62 Sup. Ct. 552 (reprinted in this Jourwax, Vol. 36 (1942), p. 309). 
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Since the collapse of the European system of the Middle Ages and the 
birth of modern international law most jurists have worked on.the assump- 
tion that the principles underlying the international legal onder. sre xadically 

erent from those that lie at_the base.of nationallaw.. With the disin 
tegration of the authority of the Pope and the Emperor there had come into 
being a number of independent states that recognized no political superior 
and hence considered themselves as equals. -In their relations with each 
other; at least, these states acted like the sovereign bodies which in fact they 


were. In so far as international relations were concerned the world had . 


returned to a condition of complete anarchy. The states of the world lived 
in that condition of natural equality described by Hobbes where each was 

` the potential enemy of every other. In the formulation of their policies and 
in their acts each state took into account its own interests only and when 
these interests came into conflict, as they inevitably did, the only arbiter 
was brute force. 

If the world were to be saved from samples chaos it was necessary to 
find some system of rules that'could govern the relations which, despite the 
break-down of the.old order, were bound to persist between the new states, 
Such a system was discovered in the new science of international law. In 
the conditions of the time it would have been wasted effort to urge the kings 
and princes who had only just thrown off the supremacy of the Pope and the’ 
Emperor to submit to the authority of some new political superior. ‘The 
classical writers did not, therefore, posit the necessity of a political authority 

` over thé new states. They found a substitute in an international law based 


on the principles of law and the consent of the states. 
“The classical writers fall into three groups according to the place which 


they gave to the two factors that served as the basis of the new system. 
The Sositivist school, which was foreshadowed by Gentilis, and which had 
its first exponent in Zouche, gave first.place to The 


/Mxotian or eclectic scliool based its system on the twin win pill ars of consent and 
natural law, Grotius having made a distinction between the natural and the 
voluntary law of nations. phe naturalist school, on the other hand, of 


which the chief exponent was Pufendorf, completely identified international 


law with natural law. 
Natural Jaw was an element in the theories of all these writers—even. the 


positivists. For while in positivist d doctrine agreem: -and-eustom were the 
. sources of international Taw, its rules had nevertheless to be in harmony with 
` 231 
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recognized i in the community of different princes or peoples who hold sov- 


i right reason. ' Thus Zouche defined satietiorial law as “the law which i orn 


ereign power-—-that is to say, the law which has been accepted among mos 

nations by customs in harmony with reason, and that upon which single na- 
tions agree with one another, and which is ‘observed by nations at peace and 
by those at war.”! Since antiquity, men had believed that there existed a 
system of divinely ordained rules of human conduct that could be discovered 
by the exercise of reason. These rules were both anterior and superior to 
positive or man-made law. In the period in which the foundations of mod- 
ern international law were being laid this belief was still universally held and 
still exercised a powerful influence over men’s minds. As long, of course, as 


. men believed in the ‘existence of natural law, and as long as they believed 


that its precepts governed the conduct of States, those precepts could pro- 


. vide a fairly effective substitute for the public law that had disappeared with 


the disintegration of the empire and the temporal authority of the Pope.” 
That, public law had‘itself been more theoretical than real. But the dyarchy 
_ of Pope and Emperor had at least provided a unifying principle and a source 
of ultimate authority. The belief in natural law provided the same things. 

In an age dominated by religious sentiment princes and rulers would not 
lightly ignore precepts that they and everyone else believed to emanate 
from God. And, as in primitive law, the fact that these precepts might i 
have no human sanctions or that they were inadequately organized was rela- 


„tively unimportant. It was immaterial, indeed; that this natural law might ` 


~~ have no feal existence. The important thing was that men believed that it 


did exist. As long as they believed in the existence of a system of natural ` 
law, and as long as there was agreement on the precepts that right reason 


. prescribed, the situation was substantially the same as if those precepts had 


in fact been laid down by divine authority. Even after the emancipation 


. of the concept from religious associations natural law continued to provide’ 


standards of conduct (many of which indeed survived belief in the system as 


. customary rules) and a principle of unity. But, while it continued to be 


r 


, regarded as binding, its divorce from divine authority and the abappesrence 


of divine sanctions weakened its effectiveness. 
In the course of time men began to lose faith in this natural law ne dis- 


covery of which was said to be possible by the exercise of reason. They be- -> 


gan to ask what the rule of natural law was when the reason of one man indi- 


. cated one solution and the reason of another man a different one. The’ 
/ concept implied the existence of some élite or final arbiter whose right reason 


would predominate in cases of doubt. It is significant that, while, in the 


Ne 
1 Juris et judicii fecialis, sive juris inter gentes, etc. (Brierly’s translation), I, 1, 1. It 
will be noted that the definition seems to make a distinction between customary and con- 
ventional law in this respect. Note that Zouche recognized the existence of an international 
community, and that he did not consider it necessary that all states bound by them should 
share in the enactment of customary rules. E 
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time of Grotius, the belief in natural law was shared by Roman Catholics 
and Protestants alike, in the twentieth century the doctrine finds most of its 
adherents within the Roman Catholic Church, the hierarchy of which pro- 
vides such a final arbiter. The natural law concept also lingers on outside 
the Church, sometimes in the writings of jurists who give it another name, 
but the so-called renaissance of natural law is anything but a continuation 
of the theory as it was understood in Antiquity and the Middle Ages. There 
are few jurists who would now use-the language of Cicero or of the later 
naturalists. Natural law is no longer described as anterior and superior to 
positive law, Modern natural law is natural law “with a variable content,” No 
or simply an ideal standard of perfection. Thus emaciated it can no longer 
serve as the legal basis of the international order. ` 

Juriste had begun to reject any identification of international with natural 
law even before general belief in the existence of the -latter 'had been aban- 
. doned. Before the end of the 17th century there existed already jurists who 

were arguing that international law was quite independent of natural law 

l wiih which Ha felnolples Were hob Reossecrly in harmony? Bat for a long 

time to come such opinions were exceptional; and natural law remained 
firmly imbedded at the basis of the system until comparatively recently. 
By the 20th century, however, the consent of states had, in the dominant -A 
theory, become the sole basis of international Jaw.’ 
~The authority and even the existence of natural law having been denied, 
there remained no system of rules external to the various states that could 
govern their conduct; for the separate and independent states of the world 
were still without any political superior. It followed logically from the ad- 

itted fact of sovereignty that, if the states were to be subject to law, that 
law must emanate from the states themselves. Since states were sovereign 
and independent they could be bound only with their consent. The onl 
other possible conclusion seemed to be that there was indeed no such thing 


as international law. And there were some whose logic lead them to that 
conclusion. How, they asked, ean a sovereign state be bound by law? 
Either a state toverden T WEIGH caso it canini be bound By any law 
higher than its own, or it is bound by law, in which case it ceases to be 
sovereign. That states did in fact act as sovereign bodies was clear. Only 
‘when it suited their convenience did they conform to the rules of so-called 


international law. The system that had been-created by Grotius and his 
disciples was therefore a system of moral rules, no more. But, on the whole, 


2 See Samuel Rachel, De jure naturae et gentium dissertationes, par. 5, p. 159; par. 56, p. 190 
(Bate’s translation). And see J. W. Textor, Synopsis juris gentium, I, 3a (Bate’s transla-- 
tion). i 

3 For a well known statement of the theory, see Oppenheim, International Law (4th ed. by 
McNair), Vol. i, pp. 19-25. And see P. E. Corbett, “The Consent of States and the Sources 
of the Law of Nations,” in B.Y.B.I.L., 1925, p. 20. Professor Corbett’s more recent article, 
“Fundamentals of a New Law of Nations,” University of Toronto Law Journal, Vol. I, p. 3, 
is, as the author himself says, “to some extent . . . a retraction.” i s 
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writers agreed that international law was real law; and most of them Wisa 
its validity on consent. 

The only kind of consent that is consistent with the retention of sov- 
ereignty is consent that can be withdrawn at any time., As Jellinek put it, a 
sovereign state can limit its sovereignty by its own act or decision; but it 
must be open to it to disengage itself at any time from its obligations which 
remain binding as long only as the basic consent to be bound subsists.‘ 
Such a conclusion, of course, amounted to a denial of the binding nature of 
international law. There were other jurists who, while they accepted the 
fundamental consentist position that a state cannot be bound against its 
will, nevertheless found a continuing source of obligation in consent once 
given. According to Triepel, the agreement (Vereinbarung)* of states cre- 
ates a common will which is henceforth binding. State sovereignty ‘thus | 
disappears. A state can be independent i in the sense of not being subject to` 
any other state; but like persons sui juris in Rome they are subject to law. 
But while the concept of the Vereinbarung undoubtedly meets the most fun- 

amental objection to consentist theory, it does not prove its soundness. 

That the consent of the subjects governed by it is relatively more impor- 
if tant in international than it is in ‘national law must, of course, be admitted. 

Modern international-law is p redominately a consensual law., By far the © 

greater part of its rules have their source in treaties the o immediate basis of 
/ which at least is the agreement and hence the consent of the contracting, 
parties. And while, as we will argue later, the ultimate source of the legal 
character of treaties cannot be the consent of the parties, in principle, a state 
must give its consent before it can be bound by a treaty.® It follows that 
states can in large measure control the rules by which they will be bound. 
While not the only factor, the consent of states is thus seen to be the con- 
trolling factor in the international legislative process. It is also a con- 
trolling factor in the international judicial process; for'it is an admitted 





4 See the admirable summary of Jellinek’s theory of self-limitation in H. Lauterpacht, The 
Function of Law in the International Community, Oxford, 1933, p. 409. 

5 Triepel argues that the ordinary contract (and the same thing is true of the ordinary 
treaty) cannot create a common will, because the parties have different ends in view. In 
the Vereinbarung, on the other hand, the content of the wills of the various parties is the 
same. See Droit international et droit interne (trans. René Brunet), Paris, 1920, p. 82. On 
p. 68 Triepel says: “Le contrat ne peut pas produire de règles juridiques, parce que, d'après sa 
nature, tl ne peut pas faire natire une volonté commune. Mats ce que le contrat ne peut jamais, 
la Vereinbarung le peut., Les Etats peuvent créer du droit objectif, quand ils adoptent par 
Vereinbarung une règle qui dott régir leur conduite ultérieure d'une façon permanente. Ici non 
plus la Vereinbarung ne ment pas à sa nature. Ele constete en plusteurs manifestations de' 
volonté, dont le contenu est la même. Chacun veut la même chose: la création d'une norme 

) juridique, qui doit les régir tous egalement dans lavenir. . . ” 

! 8 Note, however, that in one respect international law accords less respect to consent than 
does the contract law of modern states; for, while the latter considers a forced consent as 
being non-existent, in international law a state that enters into a treaty as the result of force 
or duress is nevertheless bound by it. . 
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principle of customary international law that a state is not obliged, without 
its consent, to submit to the international settlement of its disputes.” As- 
suming, therefore, that it has not bound itself otherwise by treaty, it is 
legally possible for a state to prevent judicial determination of the legality 
of its conduct. The consent of states is even a controlling factor in the op- 
eration of the international executive process. Since the international order 
possesses no executive organs other than the separate states, the consent of 
the latter is in principle a condition precedent to éxecutive action, although 


States may bind themselves by treaty to act against violators of the law. 


But even where they have accepted such an obligation, the international so- 
ciety possesses no machinery by means of which they can be forced to fulfil 
it. The international legal order has not yet attempted to cope with the 
question: quis custodiet custodes? It would hardly be an exaggeration, in- 
deed, to say that states are not even under an obligation to submit to sanc- 


‘tions against their will. For they are under no legal obligation to acquiesce 


in the use of force against them; and they can probably change the executory 
character of sanctions invoked against them by resorting to their common 
law right to precipitate a state of war. 

But if the element of consent is relatively important in international law, 
the consent theory cannot explain its characterof law, At first blush, the 
theory seems to provide an explanation for the legal character of treaties, the 
immediate source of which is the agreement, and hence the consent of states. 
It is clear, however, that, if treaties are binding, it is because the interna- 
tional legal order, like the national order, provides that agreements shall bind 
the parties. As Brietly says, “consent cannot of itself create an obligation; 
it can do so only within a system of law which declares that consent duly 
given, as in a treaty or in a contract, shall be binding on the party consent- 
ing.” 8 In international law the binding force of treaties results from the 
customary rule pacta sunt servanda. The problem then arises to explain the . 
legal validity of that rule. - : 

The principle that agreements are binding possesses no Wai force 
of legal necessity. ` Agreements are binding because the legal order so pro- 
vides. And, what is more, the legal order may achieve its purpose in other 
ways. Pils i is shown by known facts of legal history which teach us that 
long before agreements as such were recognized as binding, obligations arose 
from form or some other element. Even in the developed Roman law, there 
was no rule corresponding to pacta sunt servanda. Indeed it was a principle 
of that law that mere pacts did not give rise to obligations: nudum pactum 
obligationem non pari. _In the early Roman law the obligation arose not 
from the fact of agreement nent but always from some other factor. Fór an 
agreement to be binding it had to be clothed in a particular form or accom- 

1 Permanent Court of International Justice, Eastern Carelia Advisory Opinion, Publica- 


tions, Series B, No. 5, p. 27. 
8 Law of Nations (3rt ed., 1942), p. 43. 
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pany some act and the important thing was the formality, not the agreement. 
In the later law it was admitted that agreement alone was sufficient to give 
rise to legal obligations in certain contracts, i.e., the consensual contracts of 
sale, lease, partnership, and mandate; but the principle was never general- 
ized. Tre idea that obligations result from agreements, which is at the base , 
£ of the modern law of contract, is a canonist innovation.” „But even in mod- 
ern systems consent is not the only element in contracts. It is sufficient to 
refer, by way of example, to the civil codes of France and Quebec which 
' state that there are four requisites to the validity of contracts: parties legally 
capable of contracting; their consent legally given; something which forms 
the object of the contract; and a lawful cause or consideration.!¢ | 
If the legal character and binding force of treaties can be established by 
reference to the customary rule pacta sunt servanda how can the validity of 
/ that rule be established? Certainly not by reference to the consent of 
states. Ati is now generally admitted that the consent theory cannot explain 
the validity of international custom. (If states could be bound only with 
their consent, logic would require that every state should give its consent to 
the enactment of any customary rule by which it is to be bound. It is uni- 
versally admitted, however, that this is unnecessary. 1) The consentists 
attempt to overcome this difficulty by saying that the consent-maj;-be-tacit. 
Thus, they explain the undoubted fact that new states are governed by the. 
customary law already in existence at the time of their admission into the 
society of states (in the formulation of which they could, of course, have had 
no part) by saying that such new states tacitly accept the existing rules of the 
society. This is pure fiction—reminiscent of the social.contract. In re- 
ality the states already established in the society of nations do not recognize 
any right in new states to accept or reject existing rules of customary law. 
en if we could accept the tacit consent fiction it provides no explanation 
for the binding character of those rules that evolve after a state has been 
admitted to the international society and which far from having been tacitly 


° J. Brissaud, Manuel d'histoire du droit privé, Paris, 1985, p. 452. 

10 Quebec Civil Code, Art. 984. See Art. 1108 of the French code. __ 

u See, for example, Zouche’s definition of international law quoted above. Among, 
modern authorities, John Westlake may be quoted: “When one of those rules is invoked 
against a State it is not necessary to show that the State in question has assented to the rule 
either diplomatically or by having acted on it, though it is a strong argument if you can do 
so. Itis enough to show that the general consensus of opinion within the limite of European 
civilization is in favour of the rule.” International Law, Part I, p. 16. George A. Finch, 

“ The Sources of Modern International Law, Washington, 1937, p. 37, repeats Westlake’s lan- 
: guage. And see Brierly, Law of Nations, p. 60: “It would bardly ever be practicable, and 
f even the strictest positivist admits that it is not necessary, to show that every Statè has 
i recognized a certain practice. . . .” 

44 See, for example, Oppenheim, International Law, p. 19: “New States which came into 
existence and were through express or tacit recognition admitted into the Family of Nations 
thereby consented to the body of rules for international conduct in ‘force at the time of their 
admittance. ‘It is therefore not necéssary to prove for every single rule of international 
law that every single member of the Family of Nations consented to it.” 
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accepted have been expressly rejected by it. ‘Thus most if not all of the 
Latin American republics reject the rule that establishes’ an objective mini- 
mum standard for the treatment of foreigners but international tribunals 
nevertheless apply that rule even in disputes involving those states—and 
this notwithstanding the fact that the modern customary law on the inter- 
national responsibility of states did not develop until after the admission of 
the Latin American republics into the family of nations.” 

The truth probably is that custom receives its legal character in the inter- 


national order for the same reason and no other that it receives that charac- N 
ter within states. Why it is binding, in either order, is a question to which x 


the jurist can probably provide no certain answer. But it is quite clear that 
in national societies, at least, custom is not binding because all the individ- 
uals bound by it have joined in its formulation or even consented to its 
enactment. 

Having abandoned consent as the basis of international law, some jurists 
try to prove its validity by reference to some such concept as that of com- 
munity.“ Where there is a community, it is said, there there is law. Ubi 
societas ibi jus. Still others, including the brilliant Austrian pure law 
school, deny that it is possible by the use of juridical techniques to prove the 


. ultimate: validity of any legal system whether international or national. 


You can prove the validity of particular subordinate norms in a legal system 
by referring to some higher norm. Thus, a municipal by-law is valid if it 
can be shown to have been enacted by a municipal authority within the ex- 
ercise of powers delegated to it by Parliament, e.g. in a municipal corpora- 
tions act. That statute is itself valid if it was adopted by Parliament in ac- 
cordance with the constitution. (But you cannot by the use of purely 
juridical techniques prove the legal validity of the constitution; for there is 
no higher authority from which the constituent body can be shown to have 
received its powers. The same is true of international law. If, therefore, 
a jurist is asked to demonstrate the validity of the sources of international 
law; he must answer that juridical methods are not adequate to the task of 
proving the validity of the ultimate source of any legal order. It is neces- 


sary to resort at some point to some fundamental hypothesis or axiom the 


- validity of which cannot be proved juridically. Even the consent theory 


rests on an unprovable axiom, namely, the proposition that agreements 
should be respected: pacia sunt servanda. 
he authors do not agree on what the fundamental norm of international 


13 On the historical development of this branch of the law, Bee F. 8. Dunn, The Protection 
of Nationals, Baltimore, 1932, p. 46. 

“See, for example, Georges Scelle, Précis de droit des gens, Paris, 1932, VoL I, p. 2. 
“ L’ étude des sociétés primitives et des sociétés modernes nous apprend que le droit est un produit 
spontané du milieu soctal, antérieur et supérieur a toute acceptation, peut-tire méme à toute 
conscience claire des individus dont il régit les comportements.” Scelle, who finds the source 
of law in biological necessity, defines it as “un impératif social traduisant une nécessité née 
de la solidarité naturelle.” See same, p. 3. His “droit objectif” is, as he admits himself, a 
type of natural law. 
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law is. „Pome, including Anzilotti® and, at one time, Verdross, say that 
it is the maxim, pacta sunt servanda. We have already expressed our opinion 
that this is nothing mote than a specific rule of customary international law. - 
If that is so, to attempt to establish the validity of customary law by refer- 
ence to it is to arguein circles. But even admitting that the maxim expresses 
the fundamental norm and not merely a specific rule of international law, it 
does not. explain the validity of custom which, as we have already arzued, is 
certainly not grounded in the consent or agreement of its subjects. 
Realizing the necessity of finding a more general fundamental norm than 
pacta sunt servanda, some writers have sought to ground the validity of in- 
ternational law in the gollective will of the subjects governed by it. This 
idea is usually expressed by saying that the fundamental norm of interna- 
- tional law is that the will of the international community shall be obeyed.” - 
Could we accept this way of thinking, we would prefer’a slightly different 
‘formula, namely: the will of the international society shall be. obeyed.' 
While we cannot agree that the will of the international collectivity, be the 
latter a community or a society, can be a source of law, we admit that, were 
it possible to accept it, the rule that the will of the international community ~, 
or society shall be obeyed would provide an infinitely better explanation of ~ 
the validity of international law than pacta sunt servanda. It is not neces- | 
‘sary that all the states governed by a customary rule should have shared in 
its enactment even tacitly. But if a sufficient number of them recognize its 
existence either expressly or by their conduct, it might be said that the inter- 
national collectivity has expressed its will. It might also be said that it is 
the will of the collectivity that rules once enacted or obligations once ac- 
cepted shall continue to be binding until they are repealed or terminated by 
means recognized by the order established by that will. Wot only does this 
theory provide a plausible explanation for the legal character of existing X 
rules of international law, but, what is probably even more important, it 
provides a more satisfactory basis for the future development of the legal 
order than does' pacta sunt servanda. , 
The jurists who say that the fundamental norm of international law is that 


` We do not think that this is a reason for rejecting the norm; for, as we have 


18 Cours de droit international (trans. by Gidel), Paris, 1929, Vol. I, p. 67, “Le droit inter- 
national se constitue par le moyen d'accords entre les Etats qui tirent leur valeur obligatoire dela ' 
règle pacta sunt servanda et il existe seulement dans les limites oti des accords de ce genre sont 
intervenus.” Anzilotti analyses custom as “accord tacte.” 

18 See P. E. Corbett, “Fundamentals of a New Law of Nations,” University of Toronto 
Law Journal, Vol. I, p. 10. i 4 
- 11 See Corbett; as cited, p. 11. 

18 Note that Lauterpacht, as cited, pp. 421-2, uses both terms without, however, dis- 

~ tinguishing their meaning. He also uses the formula, volunis civitatis maximae est servanda. 
His ‘‘super-State of law” is substantially what we would call the international society. 
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already argued, it is not possible to demonstrate the ultimate validity of any 
_ legal order by juridical reasoning. t the norm also implies two other as- 
sumptions, namely, that there is such a thing as an international community 

. or society, and that that community or society possesses a will of its own. 
It is useful, we think, to make a distinction between two different kinds of 
associations or relationship. Where the forces uniting the collectivity are 
natural, we call the association a community (Gemeinschaft). Where those 
forces are legal in. character, we call the association a society (Gesell- 


schaft).® Since the time of Suarez,?° jurists have posited the existence of an ` 


international community. This assumption is based on strong sociological 


‘if not legal grounds. For, if evidence of the existence of a community can be’ 


found in certain natural elements of cohesion, such factors can be found 
operating beyond national borders. There is in. fact an international life. 
aoa the factors of international cohesion are undoubtedly less intense 
an are the natural influences that cement living in common within states, 
that international life is becoming daily more important and more complex. 
Mankind may still be divided by religious, linguistic, social, economic, and 
cultural differences that continue to foster national prejudice. Considera- 
tions of race and nationality may still influence thinking and conduct. The 
pageantry and symbolism of the state may so completely dominate the im- 
aginations of most people that they are incapable of loyalty to a higher idea. 
Men’s eyes may still be riveted on the national state as the highest, ideal of 
political organization. Patriotism may still be regarded as the highest 
virtue. For a great many people public spirit. and the capacity to serve 
their fellow men may stop at state boundaries. National independence or, 
where it does not exist, the striving for it may continue to produce deep 
seated sentiments of national exclusiveness and self sufficiency. It may 
still be possible to organize peoples against peoples in wholesale homicide. 
-But states do have relations with each other; and, in peace-time, these rela- 
- tions are conducted on a more or less-orderly basis. What is even more im- 
portant, the interests and relations of individuals increasingly extend beyond 
state borders. Notwithstanding certain recent retrograde developments the 
industry and commerce of the world is to a large.degree based on an inter- 
national division of labour. Improvements in the means of travel and com- 
munications have facilitated the exchange of goods and ideas. Great num- 
bers of people are as familiar with the geography, history, art, and culture of 
foreign countries as they are with their own. In the world of the mind and 
1 This distinction has been suggested to us by Ferdinand Tonnies’ distinction between’ 
Gemeinschaft and Gesellschaft. See “Gemeinschaft und Gesellschaft,” Handwörterbuch der 
Soziologie (1931) as translated by Loomis, Fundamental Concepts of Sociology (1940). It will 
be noted, however, that we do not follow him in his definition of a society. For to a jurist a 
society can only mean an association united and governed by legal rules, whatever that term 
may mean to sociologists. f 
20 Tractatus de legibus ac deo legislatore, Book II, ch. xix, sect, 9. And ses Zouche’s defini- 
tion of international law quoted on p. 232 above.. 
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the spirit there are indeed no national boundaries. Homer, Shakespeare, 
and Goethe are international possessions. German music and French paint- 
ing are not the exclusive national property of Germany and France. Amer- 
ican inventiveness and British institutions have changed conditions of living 


all over the world. Economic and social experimentation in Russia has- 


shaken the foundations of existing societies everywhere. 


We have no hesitation, therefore, in asserting that while the international ` 


idea. may not yet he strong enough to control men’s minds, there does in fact 
exist an international community (Gemeinschaft). But having accepted 
this, the concept of law does not, we think, follow automatiéally. There is 
@ strong probability that men and women associated together in a commu- 
nity will-also be governed by legal rules. Or’to put the same thought in an- 
other way, there is a strong probability that a community will also be a so- 


ciety. {Life in common is impossible, even in the most rudimentary or 


tenuous relationship, unless there exist certain standards of conduct gen- 
erally recognized by the members. But these standards do not necessarily 
possess the character of legal rules. They tend to take on that character, 
however, as the life of the community crystallizes and develops. We do not 
pretend to be able to explain how of why this happens. “But it may be sug- 
gested that in primitive societies biological *! and religious * factors play an 
important role. In the modern international community, economic neces- 
sity and the necessity of providing some machinery for the peaceful settlement 
of disputes may be the governing factors. 

While a community is not the same thing as:a society,” the natural cO- 
hesive factors that characterize communities are the flesh and blood of so- 
cieties and of law. Societies may exist in which few or none of these non- 


legal influences operate; but such societies are weak indeed. Assuming - 


that there is an international society, it is such a society. For while the ele- 
ments of community undoubtedly exist in it, it is still relatively poor in those 
non-legal bonds that draw peoples and states together. e international 
society is a weak society not only because it lacks a fully developed legal and 


governmental organization, but because it is poor in the intangible things 
that give breath and life to legal formulas and governmental machinery and , 


‘institutions. This is not to say, however, that the task of organizing the >- 


World society must be postponed until the world community has gained 


strength; for any improvement in world legal and governmental institutions | 


will itself strengthen community bonds. Legal rules and governmental 
machinery are themselves factors of cohesion. 


We do not think that it is possible to demonstrate the existence of an inter- 


national society unless the existence of international law has been proved or 
taken for granted. Assuming that there is such a thing as international law, 


_ 31 See Scelle, work cited, p. 3. j 
™ See Fustel de Coulanges, La cité antique, Strasbourg, 1875 (rev’ded.), in general. 
23 Cf. Scelle, p. 4. “Toute société de fait est en meme temps une société de droit... .”’ . 
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the EEIE of an international society can be easily proved; for, to trans- 
pose the traditional formula, ubi jus ibi societas. Given law the concept 
of society follows automatically. It is also possible to demonstrate the ex- 
istence of law grantèd the existence of society. The two concepts are indeed 
concomitant. The one is evidence of the existence of the other. \j/the 
language of the jurist, law and society are different ways of saying the same 
thing. ey canes to prove the existence of one of them by reference to the 
other therefore is to argue ina circle. We think, however, that just as there 
is evidence of the existence of an international community, there should be 
enough evidence of the existence of an international society to satisfy a 
sociologist if not a jurist. From the point of view of the former, the pres- 
ence of rational as opposed to natural will 3 in an association is evidence of 
the existence of a society. Such evidence can be found in the fact that the 
international community has been partially organized and possesses certain 
organs and instructions of its own. We admit that it possesses relatively 
few such organs apart from the separate states, and that even these organs 
are almost completely dominated by the states. But organs there neverthe- 
_less are. PE system of rules called international law—which certainly 
exists whether or not it can be said to constitute true law—is, moreover, a 
rational and not a natural expression of will. We think, therefore, that a 
. sociologist would be obliged to recognize elements of society in the inter- 
national relationship. But this evidence is not enough to satisfy a jurist. 
(To prove the existence of a legal society it would be necessary to show that 
the rules called international law to which we have referred really are legal 
rules. It is not enough to show the presence of rational will in the associa- 
tion; it must be shown that there is legal will.) 

We think that, with the help of some assumed fundamental norm other 
than the one that we are now discussing,® it is possible to show the presence 
of legal will in the international relationship. But that will is not a collec- 
tive or common international will. There can be no such thing as a will 
apart from the wills and minds of human beings. We do not deny that 
there can be such a thing as a community or a society. We even think that 

We are here translating societas as meaning society, not community. 

% Torries distinguishes between natural and rational will as follows: “The whole intallect, 
even in the plainest man, expresses itself in his knowledge and correspondingly in his volition. 
Not only what he has learned but also the inherited mode of thought and perception of the 
forefathers influence his sentiment, his mind and heart, his conscience. Consequently I 
name the will thought of in this sense natural will (Wesenwille), contrasting it with the type 
of rational will (Kurwille) in which the thinking has gained predominance and come to be 
the directing agent. The rational will is to be differentiated from intellectual will. In- 
tellectual will gets along well with subconscious motives which lie deep in man’s nature and 
at the base of his natural will, whereas rational will eliminates such disturbing elements and 
is as clearly conscious as possible.” Loomis, Fundamental Concepts of Sociology, as cited, 
p. 16. ; 


* The assumed fundamental norm that the will of the international community or society 
should be obeyed. : ; 
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communities gnd societies have existences apart from the existences of their 
members. “Bat we deny that a collectivity can have any will that is distinct _ 
from the separate wills of its members. If fifty people form a community or 
a society, there are fifty wills, not fifty-one. It,is possible, even probable, 
that the legal order that governs a society may attach a greater importance 
to the wills of some of its members than to others. It may even provide that 
for the purposes of the society the will or wills of one or a few of the members 
only will have significance. In such circumstances, it is convenient to say 
that the will of the society is the will or wills of the designated member or 
members. This manner of thinking may even be formulized by the legal 
order which may attribute a human will or wills to the society. But this is 
a pure fiction, useful as it may sometimes be. ` a 

If a collectivity cannot have a will of its own, it cannot be said that the 
will of the collectivity should be obeyed. We must reject therefore the sug- ; 
gestion that the fundamental norm of international law is that the will of the 
international community or society shall be obeyed.” This puts us in the 
necessity of positing some other fundamental norm. We “suggest that in so 
far as existing international law is concerned, the fundamental norm is sim- 
ply the precept that international custom shall be obeyed. “This hypothesis 
cannot, of course, explain the legal character of custom itself. Why inter- 
national custom should be obeyed the jurist cannot say, although it would 
undoubtedly be easy to find a sociological explanation in the necessities of 
international group life. But if the norm does,not provide a juridical ex- 
planation of the legal character of custom, it does, through the customary 
rule, pacta sunt servanda, explain the validity of treaties. 

It may be objected that this norm assumes the existence of law. We 
only: answer that all assumed norms?! make this assumption. Another 
possible objection is that it provides no criterion for identifying custom. 
But this is also a characteristic of other suggested hypotheses. Even the” 
admitted fundamental norm of national law, that the constitution shall be 
obeyed, does not identify the constitution; and the rule that the will of the 
international community shall be obeyed does not attempt to identify that 
will. As in those formulas, the terms used in the suggested norm must carry 
with them their own definitions. By custom we mean a body of customary 
rules that emanate directly from the undifferentiated mass of the subjects 
governed by them and which are habitually obeyed because they are gen- 
erally regarded to be binding. “Whether or not a particular norm satisfies 
this definition is, we think, a question of fact the determination of which in- 
volves recourse to the judicial process. —, l 


37 The same objection applies of course to Lauterpacht’s formula, voluntas civitatis-mazimae 
est servanda. 

28 Pacta sunt servanda; the will of the community shall be obeyed; the will of society shall 
be obeyed; voluntas civitatis maximae est servanda; the constitution shall be obeyed; quod 
principi placutt legis vigorem habet; etc. ; 


Sr 


_ national dictator shall be obeyed. In the present stage of world organiza- 
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We are not saying that the norm prescribing obedience to international 
custom is the only possible fundamental norm of an international or supra- 
. national legal order. The norm might be that the supra-national constitu- 
tion shall be obeyed or, ina unitary world state, that the will-of the supra- 


stion, however, there is in fact no supra-national political organ superior to 
the apaiate Halse: and there aud world abia. Wa roria 
authority acting under a world constitution is ever established we could posit 
a satisfactory fundamental norm not only of international or supra-national 


law but of all law. That norm would be that the constitution of the world 
society shall be obeyed. 


is 


THE LAW OF ASYLUM WITH RESPECT TO THE PROPERTY 
OF REFUGEES * 


By Fouga Scamipt | 
Professor of Law, University of Lund | ey 


Modern international private law has adopted the hypothesis of the 
equality of foreign and domestic law. As Savigny says,! the judge must 
apply the law of the place with which the case is connected without consid- 
ering whether this law is that of his own country or of a foreign country. 

This hypothesis of the equality of foreign and domestic law presupposes, 
as Savigny also points out,? a spiritual relationship between the different 
countries. During this century, however, we have experienced several 
revolutions which reveal diametrically opposed ideas in European culture. 
The first evidence of this was the anti-clerical movement in’ France at the 
beginning of the century when the monastic orders were forcibly wound up, 
the monks forced into exile, and their property confiscated. The same situa-: 
tion, that of a certain group of citizens being expelled from their homeland, 
- has since been repeated in an exaggerated form as a consequence of Russian 
anti-capitalism and German anti-Semitism. 

The courts of other countries have had to consider in a variety of con- 
nections the legal problems which these revolutionary upsets have occa- 
sioned. A survey of legal practice in various countries is instructive. For 
practical reasons we are dealing here only with Scandinavian, French, 
German, and English ie 

* * x * 

Strong anti-clerical pede existed in France around the turn of the 
century. In the French Law of Associations of July 1, 1901, Loi relative 
au contrat d'association, a regulation was inserted that ell religious orders 
should be abolished which had not previously, or within a given period, 
obtained state approval. This regulation struck, among others, the Char- 
treuse monks, who made their world-famous liqueurs at their main cloister 
in the Dauphiné. The monks had registered the trademark “Chartreuse” 
for their liqueurs in France as well as in a majority of other countries. 


* Translation of article in Svensk Juristtidning, August, 1944; reproduced by permission. 
The following abbreviations are used in the footnotes of this article: 

NJA—Nyt juridiskt arkiv (Law Reports, Sweden) 

RG—Entscheidungen das Reichsgerichts in Zivilsachen (Germany) 

` SvJT—Svensk juristtidning (Sweden) 

TiR—Tidsskrift for rettsvidenskap (Norway) 

UfR—Ugeskrift for Retsvaesen (Denmark) 
1 Savigny, System des heutigen Römischen Rechts, 1849, Vol. VITI, p. 32. 
2 Savigny, p. 17. 
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After the monks were expelled from France they settled in Tarragona, 
Spain, where they continued to make their liqueurs. The property of the 
order in France was forcibly placed under Government administration and 
sold, the proceeds going to the French Exchequer. The French adminis- 
trator took. it upon himself to transfer to the French company, which had 

. taken over the monks’ liqueur distillery at Chartreuse, the French trade- - 
mark “Chartreuse” and later attempted to do the same, in other countries. 
This gave rise to legal cases in nearly every country in the world. In every 
case the claim of the Government’s administrator was rejected. 

The German Reichsgericht, in its decision on the Chartreuse case,’ came 
to the conclusion, with the aid of a literal interpretation of the German 
trademark law, that the right of ownership to a trademark could not have 
been transferred by means of the French legislation in question. The Eng- 
lish decision, by the House of Lords,‘ did not go into the special legal problem 
of trademarks but was based on the fact that the monks had acquired good- 
willin England. The House of Lords held that it was not within the power 
of a foreign legislature to deprive the monks of the benefit of the reputation 
their liqueurs had acquired in England. Compared with this fact it was 
of secondary importance that the French law of July 1, 1901, could be inter- 
preted as a penal law—a law of police and ondan= wie was not considered 
to have extraterritorial effect. The Danish Maritime and Commercial 
Court (S¢- og Handelsretten) states briefly * that the French law of confisca- 
tion cannot be considered to apply to rights or property in Denmark.” ’ 

The Russian-confiscation or socialization of property after, the Bolshevik 
revolution in October, 1917, has provided a rich fund of legal precedent. 
By means of a series of decrees the Russian state confiscated insurance com- 
panies, corporations, business enterprises, freight boats, art treasures, and 
all other private property of value without making any payment to the 
former owners, 

In this investigation we are interested only in the legal precedents which 
affected the question of whether the Russian emigrés, despite the Soviet 
Russian confiscations, continued to be considered the owners of their former 

* RG, Vol. 69, p 1 (1908). 

1 Lecouturter v. Rey. Law Reports, (1910) A. C. 262. 

5 Lord Macnaghten: “To me it seems perfectly plain that it must be beyond the power of 
any foreign Court or any foreign legialature to prevent the monks from availing themselves 
in England of the benefit of the reputation which the liqueurs of their manufacture have 
acquired here or to extend or communicate the benefit of that reputation to any rival or 
competitor in the English market. But it is certainly satisfactory to learn from the 
evidence of experts in French law that the Law of Associations is a penal law—a law of police 
and order—and is not considered to have any extraterritorial effect.” 

UfR, 1911, p. 724. The verdict of the Maritime and Commercial Court does not seem 
to have been appealed. 

1 In Denmark a new lawsuit was brought in eae to trademarks consisting of words 
because in the first lawsuit the decision bonberned only the right to trademarks consisting \ 
of designs. 
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property. The problem first became relevant in deciding the question of 
who was the true owner of the property which the Bolsheviks had confiscated 
in Russia and later sold abroad. When it has concerned Russian assets 
abroad, this problem has not always arisen. Thus there seems to have been. 
_ no question in any country of the right of private Russian emigrés to claims 
or other assets abroad. However, the problem has been quite different 
in the matter of assets which belonged to Russian banks or companies. 
Refugee owners and directors or other representatives of Russian companies 
everywhere have been told that a Russian company could not continue to 
exist abroad after it has ceased to exist according to Soviet law. In con- 
nection with the question of whether the foreign assets of Russian companies 
could be taken over by the representatives of the former shareholders, the’ 
courts have also often taken into consideration the question whether the 
confiscation transferred the company’s assets to Russian state ownership. 
- In Germany there seems to have been very little sympathy with the 
demands of the Russian emigrés. All claims to property which was held in , 
Russia at the outbreak of the revolution. and later sold abroad have been 
unconditionally rejected.* The German decisions do not give any definite 
information with respect to the Russian assets in Germany. In the most 
significant corporation case ° the emigrés’ defense was over-ruled merely on ` 
the grounds that the company had ceased to exist and the former share- 
holders are not entitled to make claims on behalf of/ the company. More- 
over, there are great disparities i in the arguments presented in the various 
cases. ‘Thus it is sometimes stated that a court cannot reëstablish an original 
right to ownership once this has been legally changed. In other cases the 
' court ruled that Soviet Russian law cannot be considered to violate ‘ordre 
public since Germany, in the Treaty of Rapallo, of April 16, 1922, relin» 
quished: all demands for reparations which, because of previous measures 
undertaken by Russia, might have been owing to German citizens. Thus | 
the Russian emigrés could certainly not be presumed to have a better ieee 
position than German citizens. 

Czarist Russia had had especially strong connections: with France. 
Many. Russian companies had French branches and large assets and liabili- 


ties in France. It is natural therefore that France became a second home- 


land for the Russian emigrés and that the French courts tried insofar as 
possible to satisfy their demands. The French position was not dictated by 
unselfish motives alone. It was also to the interest of France that Czarist 
Russian enterprises should wind np their activity and pay their debts in 
France. 

The Soviet Russian confiscations were not considered by the French 


2 See the special judicial decision concerning 15 Russian émigrants and Kunsthaus Lepke, 
Landgericht II Berlin, Zeitschrift fur Ostrechi, 1929, p. 1366. See also Hanseattsche Keis 
zeitschrift, 1924, p. 749. 

? RG, Vol. 129, p. 98 (1980). 
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courts as depriving the emigrés of their rights in the case of assets within 
Soviet territory. Before the recognition of the Soviet Government this 
- decision was based on the fact that Czarist Russian law was considered to be 
still valid and that no legal significance whatever should be attributed to the 
Soviet Russian measures. . In the famous Optorg case the Tribunal Civil 
de la Seine * stated, ini a judgment on December 12, 1923, that the Soviet 
Russian confiscation was a criminal act to which no significance should be 
attached. The former owners were thus entitled to recover a consignment 
of raw silk which the Bolsheviks had sold to France. After the recognition 
of the Soviet Union on October 28, 1924, it has not been considered possible, 
-~ without closer examination, to reject (rejeter en bloc) all Soviet Russian 
law, but the confiscations were now considered to be violation of ordre public. 
The Soviet Government's protest against the French court’s decision to place 
‘the Ropit Company’s €! commercial fleet under a private administrator was 
rejected. It is true that the Ropit case was concerned with property which 
had never been under Soviet dominion. The company’s ships had sailed 
from Odessa to Marseilles shortly before the Bolsheviks gained control of ` 
south Russia. This situation was, however, accorded no significance, which 
also is emphasized in the legal literature.™ 4 
The leading English legal case, Luther versus Sagor, was in progress during 
the period just preceding and just following England’s recognition of the 
Soviet Union. The question concerned the ownership of a consignment of 
plywood from a warehouse which the Bolsheviks had taken in their confisca- 
tion of the Luther factory in Staraja Russa, and afterwards sold to the Sagor 
Company which imported the consignment to England. When the judge on 
King’s Bench made his decision, in December 1920,“ the English Govern- 
` ment.had not yet recognized the Soviet Union. The judge therefore could 
not presume that the Soviet Government had the authority to deprive 
Luther of his property. When the case came before the Court of Appeal in 
April, 1931," England had recognized the Soviet Government as Russia’s 
de facto government. Under these circumstances, the judge could not 
consider the Soviet social measures as violating moral principles. Therefore 
it is immaterial that the vast majority of the English people repudiated 
Bolshevik methods.!*: 1" However, the fact that the Soviet measures were 


10 Clunet, Journal du droit international, 1924, p. 133. 
u Clunet, 1925, p. 891 (Tribunal de Commerce de Marseille), 1926, p. 667 (Cour d'appel 
d@’ Aiz) and 1928, p. 674 (Cour de Cassation). ° 

r Niboyet, Manuel de drow international privé, 2nd edition, 1928, p. 565, especially foot- 
note 2. 

- 33 The ordre public argument will recur in several other cases. See for example, Clunet, 
1929, p. 115 and 1931, p. 400. See also Bartin, Principes de droit international privè, I, 
1930, p. 60 ff. and ITI, 19385, p. 247 ff.; also Niboyet, p. 564 ff. and p. 614. 

4 Law Reports (1921), 1 K. B. 456. . 15 (1921), 3 K. B. 532. 

1 Lord Bankes: “I do not see how the Courts could treat this particular decree (national- 
ization decree in question) otherwise than as the expression by the de facto government of a 


l 


248 : THH AMERICAN JOURNAL OF INTERNATIONAL LAW 


not considered to be a violation of ordre public did not hinder the English 
courts from pronouncing, in the Jupiter Case,!8 that the socialization decrees 
did not cover property which at the time of the passing of the decrees was 
outside Soviet territory. The reason was'that the question of transfer of 
ownership should be judged according to lex rei sitae. 

_ The main problem in the Swedish decisions !° has been the question of 
whether Czarist Russian companies should continue to exist abroad despite 
the fact they have ceased to exist in Russia. Therefore the decisions of the 
‘Supreme Court of Sweden (Högsta domstolen) in the questions which are of 
primary interest here are extremely scanty. The Court stated only that the y 
Soviet Russian decrees could not be recognized as having legal effect when. 
they concerned property outside Russian territory.’ In Sweden we have, 
had a Russian epilogue in a series of cases which concerned Estonian boats. 
The question concerned the validity of the Russian nationalization measures 
after the annexation of the Baltic area in 1940.% ; 

The German anti-Semitic legislation has given rise to new problems in 
several fields of international private law. Especially in Sweden are the 
cases numerous. In this connection we shall, however, take up only those 
decisions which concern German compulsory control over Jewish property 
in Germany or in German-occupied territory. 

In these cases the Swedish courts had to consider, among other things, a 
law, pertaining especially to Austria, passed on April 13, 1938, appointing 
administrators and supervisors (Bestellung von kommissarischen V erwaltern 
und kommissarischen Uberwachungspersonen); in addition they had to con- 
sider certain regulations of the same year concerning the elimination of Jews 
from industry and trade, as well as certain provisions in the German ex- 
change legislation concerning the right of the authorities to take all necessary 
precautions in order to prevent the flight of capital. : 


civilized country of a policy which it considered to be in the best interest of that country. 
It must be quite immaterial for present purposes that the same views are not entertained 
by the government of this country, are repudiated by the vast majority of its citizens, and 
are not recognized by our laws.’’ The same thoughts are expressed by Lord Scrutton: “I 
do not feel able to come to the conclusion that the legislation of a state recognized by my 
Sovereign as an independent sovereign state is so contrary to moral principle that the judge 
ought not to recognize it.” 

17 The same argument reappears in the case of Princess Paley Olga v. Weise (1929), 1 K. B. 
718. >` 

‘18 The Jupiter, 1927, p. 250. The case concerned the ship Jupiter which belonged to the 
Ropit Company but which was surrendered by its captain to the representative of the 
Soviet Government in London.. The ship was afterwards‘sold by the Soviet to an Italian 
company which was compelled by court action to transfer the ship to the Ropit Company’ 8 
French agent. 

1 NJA, 1929, p. 471; 1931, p. 351; 1932, p. 217 and 225; 1988, p. 587. 
: 30 From other Scandinavian countries may be noted following Danish cases: Sea UfR, 

1924, p. 860 and 893. See also UfR, 1925, p. 260 H. 
u See NJ A, 1941, B 306, 351, 1942, B 160-168, 1943, B 190-193, NJA, 1044, p. 264, 
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In a first series of cases 2 the Supreme Court of Sweden has presented a 
more thorough argument for the same legal principle which had been applied 
previously in the Russian cases. The compulsory administration which 
has been set up within the German Reich “cannot, considering the purport 

‘and objectives of this administration—and considering the general principles 
of international law with respect to territorial limits—be considered to apply 
to property which was already here in Sweden- before the compulsory 
administration became effective.” 3. 

In these cases the Supreme Court of Sweden also considered whether the 
previous owner can claim to recover the property which was taken over by 
the ‘compulsory administrator and later sent to Sweden. The Supreme 
Court of Sweden on this point followed the same principle as the English 
courts and rejected the claim of the former owner.™ 

For those who had expected to find a unified point of view for judging 
foreign confiscation laws and other similar laws of compulsion this investiga- 
tion of legal practice has been a disappointment. Even in cases where the 
same conclusions have been reached the arguments have not been the same. 

The cases discussed here have concerned the question of the application of 
foreign laws which are built on an entirely different conception of society 
from that of the domestic law. One would have thought therefore that the 
courts primarily should have cited ordre public, which is a time-honored 
weapon of defense when one wishes to prevent the application of a foreign 
law which is incompatible with the legal principles of one’s own country. 
This survey of legal precedents has, however, shown that this argument was 
used only in French courts. 

There are several reasons for this. Naturally, the courts are unwilling to 
pronounce a moral condemnation of the legislation of another state with 
which .their own state maintains friendly relations. This unwillingness 
appears most obviously in English law. After England recognized the 
Soviet Union de facto the English courts considered it impossible to view 

. the Soviet Russian confiscations as action against public morality, despite 
the fact that the confiscations were repudiated by the vast majority of the 
English people. To the extent that the legal effect of the confiscations on 
English law-were disclaimed this has been done on other grounds. It is also 
obvious that the ordre public argument cannot be used when a compromise 
with the foreign legal system is made and certain legal aspects of the confisca- 
tions laws are recognized. If some aspects of the confiscation law are re- 

-jected on this ground at the same time that other aspects are approved then 
one part of the decision is in conflict with the other. 

Instead of making maximum use of the ordre public argument the approach 
frequently taken has been to apply the general principles of international 

2 NJA, 1941, p. 424. See also NJA, 1942, p. 885. 


23 Compare also NJA, 1942, p. 382 and 389. Danish cases: UfR, 1939, p. 588 and 919. 
u NJA, 1941, p. 424 IV. 
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private law. A judicial argument of this type was presented in the English 
Chartreuse case. The monks had acquired goodwill in England. It was 
not considered to be within the’ power of a foreign legislature to deprive 
them of the benefit of this goodwill. With this argument the English court 
seems to have intended to refer to the doctrine which is deeply rooted in 
Anglo-Saxon law that a right acquired under a foreign law should be recog- 
nized.* That this'doctrine has a very limited application to the cases in 
question is, however, obvious.. It can be applied to the Chartreuse case 
where it concerned the right to a well-known trademark, but it cannot well 
be cited in the case of a dispute as to the better title to property which 
_ formerly was in the homeland of the refugee but was later transferred to the 
country where the legal action is brought shortly before the persecution 
began. 

The doctrine that legal questions concerning property should be governed 
by lex rei sitae is more useful. We have found this thesis in the Danish 
Chartreuse case and in the English Jupiter decision; it is possible that it 
also was behind the Swedish decision dealing with the effect of German 
compulsory administration of Jewish property. However, this principle is 
not universally applicable. Its true sphere of appli¢ation concerns im- 
movable property; it can, perhaps, even be applied to movables, negotiable 
instruments and shares, but it cannot be applied equally well to mere rights 
of action. It would ‘be just as natural to seek another starting point and 
ask the question whether a given person—for example, an agent appointed 
to administer a company—has authority to bind his principal. The prin- 
ciple of lex rei sitae therefore cannot be said to constitute more than a pre- 
sumption so that a change of law concerning movable property might be 
judged according to the law of the country where the property was at the 
moment when the change of law was supposed to have taken place.” ' 

In modern legal theory one also finds the thesis that the public law 7” of: 
other countries is not applicable in the present connection to the same 
extent as is the private Jaw of other countries. Accordingly exceptions 
are made as respects public law from the principle of equality between foreign 
and domestic law which normally constitutes the working hypothesis of 
modern international private law. This theory has an advantage over the 
principle of ordre public in that it is not. as pugnacious with respect to other 
~ countries. To what extent the theory of the special position of publie law 
- has been used as a basis for some of the decisions previously referred to is 
difficult to estimate. In the English Chartreuse case, however, it seems to 
have been an obiter dictum. 


% An excellent survey of the Anglo-Saxon doctrine of vested rights has been given in 
Beale, A Treatise on the Conflict of Laws, 1935, Vol. 3, p. 1967. 
` % See, for example, Cheshire, Private International Law, 1938 (2nd edition), p, 431. 
17 The Swedish expression offentligrdtisliga lagar refers to law which protects society; as 
distinct from private law (privairdtisliga lagar) which protects the individual. 
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The Swedish jurist Gihl 28 recommends a very strict theory. According to 
Gihl public law never can be applied by the courts of another country. 
Gibl discusses primarily the law of confiscation and the law of requisition, 
which two types he considers to be of equal standing. Nevertheless, the 
theory is presented with a claim to validity with regpect to all public law. 
That the country in which the case is brought never applies foreign public 


- law does not mean that it has no legal effect. The court does not need to 


nullify the lasting results of public law which has already been executed. 
In the Swedish, as in English, cases, the principle has also been followed 
that the legal effectsiof administrative measures adopted by a foreign state 
are recognized when concerning property in its territory but rejected when 
property has been situated elsewhere. 

Gihl’s distinction between the application of foreign law and the recogni- 
tion of its legal effect could, among other things, be related to an interesting 
observation concerning the inappropriateness of the statement that law has 
territorial limitation. It would be anomalous for a Swedish court to declare, 
on the basis of a Russian confiscation law, that a Russian refugee’s belong- 
ings were Russian state property only because they were in Russia when the 
confiscation decree was passed. The refugee ought to retain, according to 
Gihl’s ® apparent meaning, the title to his property if he succeeded in taking 
it with him from Russia before any confiscation measures were carried out by 
the Russian authorities. The court does not apply, according to Gihl, 
the foreign public law in the same way as foreign privaté law, even if it 
recognizes the legal consequences, where confiscation has actually taken 
place, with respect to property within the foreign country’s own territory. 

Gihl’s theory is, however, in our opinion untenable. To begin with, the 
objection can be raised that certain cases might arise in-which a Swedish 


. court ought to refuse to recognize a foreign state’s legal claim despite the 


fact that confiscation actually was carried out in the foreign state’s own 
territory. How would the case be handled, for example, where a German 
administrator claimed articles of value which a German refugee had regained 
from the administrator and later had taken. with him when he fied to 
Sweden? We shall have occasion to return to this question later. 

The most important objection is, however, that Gihl’s theory entirely 
lacks contact with Swedish common law. ; It is not difficult to find examples 
of cases where the Swedish courts have applied foreign public law in the 
same way that they have applied foreign private law. The best example is 
the American gold clause legislation which was used in the case of Scandia v. 
the Treasury. Another example is a recent case concerning sequestration of 
several Norwegian boats in Göteborg,” which had been the object of requisi- 
tions by the Norwegian state. This case also shows that Swedish courts 

28 Gihl, “The State’s Immunity before Foreign Courts;”’ SeJT, 1944, especially p- 256, 


268 ff., and 278. 20 Gihl, p. 285. Compare p. 264. 
0 NJA, 1987, p. 1. zn NJA, 1942, p. 65. 
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occasionally recognize the validity of the compulsory measures of foreign 
states despite the fact these measures were applied outside the state’s: own 
territory. . 

The thesis that public law has-no extra-territorial effect has been set forth 
in a much more moderate form by the German writer Neumeyer,® in his 
thorough investigation of international administrative law. “According to 
Neumeyer, the thesis that public law is territorial in its application is merely: 
a presumption. In.a case dealing with private rights, the argument may - 
well be just the opposite. The Swedish judge Bagge expresses the same 
point of view. 4 

This investigation has shown that the principles and theories of inter-, 
national private law have rather an indefinite character which is made ob- 
vious by the fact that there is frequently a free choice between one or the 

‘other of two principles. In spite of this it would be erroneous to presume: 
that these principles give us no guidance. They constitute, in the course 
of time, crystallized experience with respect to intercourse between nations. 
The principle of lex rei sitae and the theory of the territorial limitation of 
public law are thus, among other things, an expression of a principle tbat a 
judge should not intrude in affairs of foreign states, but that; on the other 
hand, the power of the foreign state does not need to be extended beyond 
its own territory. The principle of vested or acquired rights can, on the. 
other hand, be said to imply that the law is conservative in this respect and 
‘that the judge should not upset existing conditions without strong reason. 
None of these principles can claim to be more than a presumption that a 
certain norm of treatment is effective in the majority of cases. They do 
not always lead to the’same result either; rather, it may happen that various 
theses can be cited in support of opposite solutions. Therefore it is hardly 
surprising that in modern international private law there is an attempt to 
find a release from the restraint of the old PERSIpIGS and to follow instead an 
“individualized” method. 

In our opinion it is possible, however, to find a uniform guiding principle 
for judging the cases taken up here. - This principle is to be found in the right 
of asylum. so 

It is customary for a seins to provide domicile or asylum within its 
borders to political refugees from other countries. 


2 Neumeyer, Internationales Verwaltungsrecht, Vol. IV, Allg. Teil, especially pp. 115 and 
3 Bagge, “The International Effects of the American Gold Clause Legislation,” TfR, 
1937, p. 158. See also Bagge’s dicta in NJ A, 1937, p. 1, and 1942, p. 389. 

™% The question of the application of foreign public law has also been discussed in Sweden . 
by Nial in his recently published book, Internationell förmögenheisräti (International Prop- ; 
erty Rights). In contrast to Bagge, Nial maintains that public laws need not necessarily 
have a special position. Instead, an investigation should be made for every separate law 
{or type of law) of whether the general principles of international private law are applicable 
or whether the special nature of the law makes it necessary to follow other principles in the 
choice of the law to be applied (p. 115). 
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The question of whether a country should grant asylum is considered in 
international law to be a matter of internal concern. Every state is thus free 
to decide what protection it will provide. : However, it has generally not 


. been considered to be an unfriendly act toward other countries for a country 


to grant asylum to political refugees. 

In Sweden the right of asylum has been recognized in those provisions of 
the law pertaining to foreigners which state that a foreigner who has fled 
from his country for political reasons cannot be forced to return to his home 
country or to another country where he does not have security against 
being sent back to his home country. The right of asylum has also been 
expressed in the law of 1913 dealing with the extradition of criminals which 
states that, with certain exceptions, extradition cannot be carried out by 
reasons of a political crime, 

In our opinion, the fact that Syed: like many other countries, provides 
a certain amount of protection for the property of political refugees is 
another expression of the principle of personal asylum. Thus, in the case 
of property, one could speak of the material aspects of the right of asylum. 

‘ Theoretically speaking, an asylum country like Sweden could protect 
political refugees against all measures undertaken by foreign lawmakers 
designed to deprive the refugees of their-property in this country because of 
their special political position. ‘The question of the moment at which and 
the way in which the property was brought to the asylum country should 
not in itself be considered of any importance. In our opinion, this principle 
ought to be set up as the rule. 

Practical reasons make it desirable, however, to provide for certain excep- 
tions to this rule. In case a sovereign country actually has carried out a 
measure which has transferred the right of control over the property of a 
refugee to an administrator or to some other official or semi-official agent 
Swedish leading cases follow the same rule as English common law and 
recognize the full legal efficacy of the compulsory measure. If such property 
has later been taken to another country an action to recover (action of 
conversion) has been rejected. The basis of this exception lies in inter- 


` national law and is closely connected with the ideas behind the conception 


of sovereignty.® If one country wants to maintain friendly relations with 
another, its courts should not undertake, without very strong reason, to 
question the justification.of the measures the foreign country applies within 
its own territory. Such treatment can injure the prestige of the foreign 
country and thus can easily lead to retaliation against the country providing 
asylum. The irritation would be especially strong in case the foreign coun- 
try should not be able to sell goods to the asylum country because the goods 
in question had been seized from their previous owners. Disputes concern- 


~ ing such goods could continue for a long time after the end of the revolution 


and thus keep old wounds open. The rejection of the measures of the 


% Compare Foster, La thèorie anglaise du droit international privé, Académie de droit inter- ~ 
national, Receuil des cours, 1938, Vol. ITT, p. 462. 
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foreign state would also be detrimental to the merchants of the asylum 
country who want to continue business relations with me old firms and 
companies despite their transfer to new hands. 

As mentioned above, Gihl is of the opinion that a court can never “apply”. 
a foreign confiscation law. The refugee should, therefore, in Gihl’s opinion, 
retain the right to his property if he succeeded in bringing it with him to the 
asylum country before the confiscation measures were carried out even if 
the property was in foreign territory when the confiscation law was passed. 
The same principle is defended by Nial.* If protection for the property of 
refugees is considered an outgrowth of the asylum principle no special 
arguments are required for this reservation with respect to the exception 
mentioned. 7 

Gihl’s and Nial’s reservation is, however, in my opinion, E narrow. 
The property of refugees should also be protected in certain’ cases when it 
_ already has ‘been taken over by the administrators of the state but was later 
regained by the original owner, regardless of what means he might have used 
to regain it. If the country of asylum refuses to extradite political refugees 
who have escaped from prison or concentration camps and have been hunted . 
by the police of the home country, the country of asylum should also refuse 
to extradite the property of the refugee irrespective of the fact that it may 
have been at one time in the hands of ari administrator of the home country. 
According to international law, neither the former nor the latter can be con- 
sidered as unfriendly acts against the foreign country. The deciding factor 
should not'be whether the compulsory measures were carried out, but, rather, 
whether the property was brought here in connection with'the escape. - 

It is uncertain to what extent the principles of the right of asylum will be 
followed in the future. It is already stated that Sweden and other neutral 
European countries will not grant personal asylum right to all political refu- 
gees who, after the termination of the present war, may be expected to try. 
to come to these countries. If Swedenshould refuse to grant personal asylum 
right:to a certain group of refugees it would be consistent to refuse to protect 
their property. However, the regulations pertaining to personal and 
material. asylum right need not necessarily follow each other. From a 
humanitarian point of view the personal asylum right is the most important 
one. Therefore it is conceivable that the person of the political refugee 
might be protected but his property extradited. The foreign state from 
which he has fied would then be entitled to redemand the assets which the 
political refugee has brought to this country. 

The preceding survey has been concerned with political porscoutiGn that 
has resulted in a group of citizens being expelled from their home country 
and being deprived of their property. A closely related question is that of ' 
the results of wartime confiscation or requisition. 

During the First World War property in belligerent eoantne belonging 

# Nial, p. 125. - 
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to citizens of enemy countries was handed over to a custodian. The same 
thing has happened during this war. ‘Similar compulsory measures have ` 
been undertaken with respect to property belonging to citizens of occupied 
countries. The results of such compulsory measures during wartime are of. 
interest to us only insofar as the measures concern a neutral country. The 
problem arises whenever a belligerent country sells confiscated goods to a 
neutral country or when the belligerent country tries to acquire assets exist- 
ing in a neutral country belonging to enemy private persons, firms, or 
companies in-the enemy country or in occupied countries. 

The question of the effects of compulsory measures directed against citi- 


` zens of an enemy country has been touched on in a Danish case.” The 


trademark Grammophon was registered in Denmark for a German company 
which in turn was a subsidiary of an English firm, and its manager was an 
Englishman. As a result of the German war legislation during the First 
World War the English manager was discharged and replaced by a German 
one. After the war both the English and the German managers tried to 
claim the right to the Danish trademark. The Danish courts were of the 
opinion that the English manager was still entitled to the trademark on the 
ground that the extraordinary measures adopted in Germany with respect 
to property belonging to citizens in the Allied countries should be considered 
to be limited to Germany.*8 

The principle of asylum right must, in our opinion, also be applied when 
judging wartime compulsory measures. Nevertheless, it does not seem 
feasible to treat, as Gihl does, all foreign requisitions and confiscations in 
wartime in the same way. From'the point of view of the right of asylum 
there is no reason to protect citizens of a foreign country against compulsory 
measures applied by the lawful government of their own country. In the 
sequestration case ** the Supreme Court of Sweden has not hesitated to 
recognize the right of the Norwegian Government to appropriate the 
Norwegian ships in Géteborg. The question of protection against compul- 
sory Measures in wartime does not arise until the action of the belligerent 
country is directed against the citizens of an enemy country. If the princi- 
ple of asylum right is applied, the same fundamental rule as that mentioned 
above is reached. Those persecuted are to be protected against all kinds of 
compulsory measures designed to deprive them of property which is in the 
neutral country, regardless of i in what way and at what time such property 
was brought there. 

It is debatable whether i in this case the same exception should be mde: as 

37 UfR, 1922, p. 473. 

38 A similar case has also arisen in Germany. A Danish bank diae the First World War 
had permitted a French administrator to collect assets which belonged to a German company 
in France. The case came up-in Germany because the Danish bank had assets and the 
German courts had consequently jurisdiction over the matter in question. The decision 


was that the bank must repay the money; RG, Vol. 145 (1934), p. 16. 
3 NJA, 1942, p. 65. í 
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with respect to political refugees. The siebletn a is as follows: Is the country 
that provides asylum to recognize compulsory measures carried out within 
the sphere of power of the belligerent country or on the scene of battle when 
the confiscated property is later sold by the belligerent country or otherwise 
is brought to this country? 

In the case of compulsory measures used during the war the problem i is 
not the same as in the case of compulsory measures relating to political 
persecution. With respect to wartime compulsory measures consideration 
must be given to the question of whether the measure is consistent with inter- 
national law. This has also been pointed out by Nial.‘ 

According to international law, confiscations, requisitions, and similar 
measures are treated differently depending on the place where the measure 
was applied. Thus a belligerent country has greater authority according to 
the rules of naval warfare than according to the rules of land warfare. On 
the sea a belligerent country is still entitled to seize private enemy ships and 
~ enemy goods as war goods. According to international law as expressed in 
the Hague Regulations of 1907, the belligerent is obliged to respect private 
property as a matter of principle. Land warfare regulations apply, how- 
ever, only to measures in occupied countries. No generally accepted rules 
exist “4 for dealing with the.right of a belligerent country to dispose of 
. enemy private property within its own territory. 

The asylum country should, accordingly, adopt different regulations de- 
pending on whether the confiscation is carried out at sea or on land: In the . 
first case, the.confiscation should be accepted; in the second case, not. A 
definite legal basis for overruling confiscation on land exists, however, only 
with respect to measures taken in occupied countries. 

. The fact that the asylum country refused to recognize confiscations carried 
out in occupied countries is, in reality, very satisfactory. The power of the 
belligerent outside its.own territory is rather provisional in character; conse- 
quently it must be considered likely that sometime in the future such 
confiscations will be declared illegal. In a declaration of January 5, 1942, 
the Allied Governments gave a warning to neutral countries in which they 
reserved the right ‘‘to cancel all transfers or transactions of property, 
rights, or interests of any kind which either are in or have been in areas 
which have come under the direct or indirect control or ownership of enemy 
governments or which belong or have belonged to persons (unknown persons . 

are included) living in the same areas.” 4 
w Nial, p. 128. 

4 See, for instance, Oppenheim, International Law, Vol. II, 1985 (5th ed.), p. 270, and 
>- Fauchille, Traite de drott international public, Vol. II, 1921 (8th ed.), p. 69. ` ; 

42 The Norwegian Government has already passed a series of laws for this purpose; of 
particular importance is the law entitled Provisorisk anordning om ugyldtheten av retishandler 
m.v. som har sammenheng med okkupasjonen (Provisional Act concerning the Invalidity of 
Legal Measures, ete., in connection with the Occupation). This law is dated'December 18, 
1942. 
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The problem of war criminals has aroused controversy between those who 
insist that enemy persons guilty of acts which have shocked the conscience of 


. mankind shall be punished ! and those who insist that the United Nations 


must observe principles of civilized justice.? Those principles require that 


- an individual shall not be punished for an act, however shocking, unless the 


act was a crime under the law applicable at the time and place where it was 
committed (nulla poena sine lege),? and unless the guilt of the individual has 


1 See Sheldon Glueck, War Criminals, Their Prosecution and Punishment, New York, 1944; 
Georg Schwarzenberger, ‘‘War Crimes and the Problem of an International Criminal Court,” 
Czechoslovak Year Book of International Law, London, 1942, p. 67; George Finch, ‘ Retribu- 
tion for War Crimes,” this Journ, Vol. 37 (1943), p. 8; Proc. Am. Soc. Int. Law, 1943, p. 57; 
Report adopted by the National Executive Board of the National Lawyers Guild, Dec. 16, 
1944, Lawyers Guild Review, Vol. IV (Nov.—Dec., 1944), p. 18; Albert G. D. Levy, “The Law 
and Procedure of War Crime Trials,” Am. Pol, Sct. Rev., Vol. 37 (1943), p. 1053, note 3. 

20, C. Hyde, ‘Punishment of War Criminals, a Proc. Am. Soc. Int. Law, 1943, p. 39; 
George Manner, “The Legal Nature and Punishment of Criminal Acts of Violence contrary 
to the Laws of War,” this Journau, Vol. 37 (1943), pp. 407, 433. The American Members 
of the Commission of Responsibilities of the Paris Peace Conference (1919) were especially 
insistent on this point, quoting from the case of U. 8. p. Hudson (7 Cranch 32, 1812), “the 
legislative authority of the Union must first make an act a crime, affix a punishment, to it, 
and declare the court that shall have jurisdiction of the offense” and commenting “what is 
true of the American States must be true of this looser union which we call the Society of 
Nations.” They did not, however, regard the lack of international legislation defining war 
crimes an “insurmountable” difficulty (Reports of Majority and Dissenting Reports of 
American and Japanese Members of the Commission of Responsibilities, Conference of Paris, 
1919, Violation of the Laws and Customs of War, Carnegie Endowment for International 
Peace, Pamphlet No. 32, 1919, p. 75). It should be noticed that President Washington in his 
neutrality Proclamation of April 22, 1793, and the Federal Courts in the cases of In re 
Henfield (Fed. Cas. 6360, 1793) and U. S. v. Ravara, (2 Dall. 297; Fed. Cas. 16,122, 1793) 
had earlier assumed that federal courts had a common law jurisdiction to punish offenses 
against the law of nations. See Q. Wright, The Enforcement of International Law through 
Municipal Law in the United States, Urbana, 1916, pp. 114-116. / 

3 “No one shall be convicted of crime except for violation of a law in effect at the time of 


_ the commission of the act charged ag an offense, nor be subjected to a penalty greater than 


that applicable at the time of the commission of the offense.” Report on Essential Human _ 
Rights, received by American Law Institute, February 24, 1944, Art. 9, said to be included 
in substance in the constitutions of thirty countries. Changes in the competence and proce- 
dure of the trial court after the offense was committed and judicial discretion in determining 
penalties are often regarded as permissible. (Beazell v. Ohio, 269 U. S. 167, 1925; “Ret- 
roactive Legislation,” Encyclopedia of the Social Sciences.) 
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been established. by a competent court utilizing fair procedures (due process 
of law).4 These principles have been characterized as ‘‘technical niceties,” 
“bitter end conceptualism,” or a “paralytic approach” by mañy who demand 
.that grave offenses be adequately punished and the debacle of the “war 
criminal” procedures of 1919 be avoided.’ g 

It may be that some of the more notorious offenders can properly be dealt, 
with by a political process as was Napoleon.’ While bills of attainder are 
forbidden by the United States Constitution and sre considered obsolete in 
most constitutional systems 7. , political procedures are still utilized by many | 
countries for political offenses. Governments have often insisted that 
political criminals whose acts are considered hostile to their power or pres- ` 
tige, although not subject to extradition,® be adequately punished by the 
country where the act occurred, even if its laws did not at the time ade- 


4 Byeryone has the right to have his criminal and civil liabilities and his rights determined 
without undue delay by fair public trial by a competent tribunal before which he has had 
opportunity for a full hearing:” Essential Human Rights, Art. 7, said to. be included in sub- 
stance in the constitutions of fifty countries. This principle and that stated in note 3 to- 
gether imply that there should be no unreasonable discrimination in the initiation of prose- 
cutions of those probably liable under the law and that defenses available to the accused 
when the offense was committed should not be unreasonably altered. These implications, 
however, necessarily leave a margin of flexibility. The accused cannot object to a reasonable 
selectiveness in initiating prosecutions or to reasonable modifications of procedural techni- 
calities between the-time the offense was committed and the case is adjudged. 

ë Glueck, p. 10. Frederick Kuh reported to the Chicago Sun from London on September 
28, 1944, that members of Parliament were complaining that “the paralytic approach” of 
the United Nations War Crimes Commission was “making a mockery of the justice which 
free peoples are demanding be meted out to Germans guilty of outrages.’ See also the same 
journalist in P.M., Sept. 17, 1944, p. 8, and Samuel Grafton in Chicago Sun, November 2, 
1944, A British writer,warns against “strict interpretation of the letter of the law” and 
hopes “common sense will prevail” and “the common law of nations” will be applied by 
special courts, if “technicalities” prevent the ordinary courts from applying it. Royal 
Institute of International Affairs, “Treatment of War Crimes,” Bulletin of International 
News, Vol. 22 (1945), p. 206. 

3 Charles Warren in Proceedings of the American Society of International Law, 1943, p. 51; 
George Finch, in same, p. 57; Glueck recognizes the “right” of the United Nations to follow 
such a procedure (p. 126) but considers it inexpedient (p. 78). The American members of 
’ the Commission of Responsibilities (1919) objected to holding the Kaiser responsible “for 
violations of positive law” but not for “what may be called political offenses and to political 
` sanctions” (work cited, p. 66). On treatment of Napoleon see Glueck, p. 223; Q. an 

“The Legal Liability of the Kaiser,” in American Political Science Review, Vol. 13 (1919), p 
127. 

7U. 8. Constitution, Art. 1, Sec. 9; Art. 3, Sec. 8; C. H. McIlwain, “ Attainder, ” in En- 
cyclopedia of the Social Sctenccs. 

8 Max Lerner, “Political Offenders,” in same; V. V. Pella, La repression des crimes contre 
la personnalité de létat, in Académie de drott international, Recueil des cours, Vol. 33 (1931), 
p. 671. 

° Political offenses are usually excluded from extradition. See Draft Convention: on 
Extradition, Harvard Research on International Law, ois JOURNAL, Vol. 29 (1935), Supple- 
ment, p. 107. 


$ 


WAR CRIMINALS 259 


quately cover. the offense.!° Such an offense has been regarded as an inter- 
national delinquency = and the punishment of those guilty as an inter- 
national obligation of reparation,’ consequently a state cannot excuse failure 
to carry out its obligation by the inadequacy of its domestic law." 
Whatever may be the situation in regard to the more notorious malefactors 
concerning whose acts there is no question, it is generally recognized that the 
principles of justice referred to should be observed in dealing with the thou- 
sands of lesser ‘offenders. Otherwise some of the important objectives in 
punishing war criminals would be ignored.“ Evidence must be sifted and 


10 Tt is said that in the case of the Russian ambassador, when Lord Holt sat in the King’s 
Bench, the offenders were, after conviction, detained in prison, from term to term, without 
judgment, till the Czar Peter was satisfied, the reason for this procedure being that the Czar 

_ would not have considered any sentence adequate short of death, which the court could not 
pronounce.’’ McKean, Ch. Justice, in Respublica vs. DeLongchamps, Court of Oyer and 
Terminer at Philadelphia, 1784, 1 Dall: 111, 117; Moore’s Digest, Vol. 4, p. 622. See also 
cases of attack on Legations in Peking by Boxers, 1900 (Moore’s Digest, Vol. 5, p. 495); 
murder of Austrian Archduke at Sarajevo in 1914 (Naval War College, Int. Law Docs., 1917, 
p. 30); murder of Sir Lee Stack, Sirdar of the Sudan, in 1922; murder of Italian General 

. Tellini in Greece, 1923 (Q. Wright, this Journat, Vol. 18 (1924), pp. 536, 543); murder of 
U. S. Vice-Consul Imbrie in Iran, 1924 (Hackworth, Digest, Vol. 4, p. 710; E. C. Stowell, this 
JOURNAL, Vol. 18 (1924), p. 768; murder of King Alexander of Yugoslavia i in France, 1934 
(A. K. Kuhn, this Jovgnan, Vol. 29 (1935), p. 87). See also Q. Wright, Enforcement of Inter- 
national Law, p. 75; Clyde Eagleton, ‘The Responsibility of the State for the Protection of 
Foreign Officials,” this Jovgnan, Vol. 19 (1925), pp. 293, 310, and The Responsibility of 
States in International Law, New York, 1928, p. 184. 

_ 3 Whoever offers any violence to him (a public minister) not only affronts the sovereign 
he represents, but also hurts the common safety and well-being of nations; he is guilty of a 
crime against the whole world.” Respublica v. DeLongchamps, 1 Dall. 111,116. See also 
U. S. note of Sept. 22, 1900 “in regard to the exemplary punishment of the notable leaders 
in the crimes committed in Peking against international law:”’ Moore’s Digest, Vol. 5, p. 495. 

2 Above, notes 10, 11. The principle applies to offenses against aliens even when there - 
is no political element involved. ‘The failure to prosecute those who are guilty of offenses 
against aliens constitutes an international delinquency and justifies the intervention of the 
alien’s government:” E. C. Stowell, International Law, New York, 1931, p. 169. See also 
Harvard Research, Draft Convention on Responsibility,of States, this Jovnnau, Vol. 23 (1929), 
Special Supplement, p. 166; Janes Case, U. S. “Mexico, General Claims Commission, 1927, 
p. 114; Moore’s Digest, Vol. 6, p. 806. 

8 Harvard Research, Draft Convention on Responstbiltiy of States, Art. 4, as cited, p. 146; 
Eagleton, Responsibility of States, p. 15; Q. Wright, International Law in its Relation to Con- 
stitultonal Law, this JouRNAL, Vol. 17 (1928), p. 241, and “The Outlawry of War” in same, 
` Vol. 19 (1925), p. 80. 

1 “Some sociologists question whether such punishment can be rationally justified. Noting 
that “in the controversial realm of social policy we are tempted to judge our actions in terms 
of logical abstractions or sentiments and to reject the pragmatic test,” and judging by past 
history, criminological theories, and the findings of sociology and psychology, C. Arnold 

. Anderson concludes: “‘if we are seeking to assist in the abolition of war, the trial of defeated 
leaders by their conquerors is inappropriate. The justifications that may be offered for such 
trials do not touch the basic causes of war. Future leadera who might lead another war are 
not eliminated. The attitudes that the victors would have. to adopt, in this day of mass 

~~ -democracy, in order to assume 80 ee a responsibility contradict the conditions of inter- 
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laws interpreted to determine just who is guilty of what, and this should : 
= done by competent courts applying applicable laws by fair proce- 
res. ` 
ae term “war crime”. has been used in military circles as synonymous 
with “violation of the law of war” ! but in current official 2” and juristic 18 


national relations upon which peace must rest. The defeated nations would not be concili- 
ated. The trials would drive victor and vanquished farther apart than they were at the end 
of hostilities.” (‘The Utility of the Proposed Trial and Punishment of Enemy Leaders,” ' 
Am. Pol. Sci. Rev., Vol. 87 (1943), pp. 1081, 1088-9). Philosophers and criminologists have 
differed as to the social justification for any critpinal punishment (see F, H. Wines, Puntsh- 
ment and Reformation, New York, 1910, p. 281). - The following objectives have been sug- 
gested for punishing war criminals. 1) Vindication of principles of civilized justice and pro- 
motion of the rule of law. The rule of law would not be promoted if those guilty of acts gen- 
erally regarded as atrocities were not punished. 2) Prevention of further crimes or leadership - 
by the criminals. There may be real danger of renewed leadership by the Nazi and Fascist _ 
leaders if alive or if martyrized. 3) Retribution satisfying popular demands of liberated peo- 
ples for revenge and of enemy peoples for a scapegoat. Peace would not be promoted by 
mass massacre of innocent enemy peoples or by indiscriminate branding of all enemy peoples 
as criminals thus reuniting them for a war of revenge. 4) Deterrence of potential war crimi- 
nals in the future from committing similar offenses. Impunity of war criminals might en- 
courage further leaders to try it again; (see Glueck, p. 16). These objectives seem to require 

- scrupulous care for the principles of criminal justice and avoidance of identification of the war 
criminals with the enemy people or state t.e. symbolic indictment and conviction of the entire 
enemy population in the war criminal trials, and punishments which are not commensurate 
with the offenses. Anderson’s criticism of such trials springs aia from his scepticism as to 
the possibility of realising these conditions. 

1 C. C. Hyde, “Punishment of War Criminals,” Proc. Am. "Soc. Tat. Law, 1943, p. 39 and 
comments by E. D. Dickinson, same, p. 46. It is’“better . . . to judge irreproachably a` 
limited number of cases which can be held as good precedents than to obtain by means of 
hasty mass-trials a heap of convictions which in the eyes of the public would carry no weight 
and which would discredit the whole scheme. . ... The cases tried will form the basis of 
international criminal law, and it is essential that the proceedings should be of the highest 
standing.” Royal Institute of International Affairs, Bulletin of International News, as cited, 


p. 205. - ' . ; i : 

6 U, 8., Rules of Land Warfare, 1940, Secs. 346, 357, and index; Major Willard B. Cowles 
“Trial of War in Military Tribunals, ” American Bar’ Association Journal, se 
1944. 


1! In the pag S the Governments in Exile in London, on January 13, 1942, war 
criminals referred to persons responsible for “a regime of terror” in occupied territory as well 
as those who had violated the rules of war. Earlier (April, 1941) President Benes of Czecho- 
slovakia had referred to the “political punishment of those who are responsible for this war” 
and President Roosevelt had denounced ‘‘the practice of executing innocent hostages” (Oct. , 
25, 1941) a statement in which Prime Minister Churchill concurred (October 27, 1941). The 
- Moscow Declaration of November i, 1943, referred to ‘unspeakable crimes and atrocities” 
the perpetrators of which would be sent back to the countries where their ‘abominable 
deeds” were done and would be “punished according to the laws of the liberated countries 
and of the free governments which will be created therein,” It also referred to “‘major crimi- 
nals whose offenses have no particular geographical localization” to be punished by “joint 
decisions of the Allies.”. On July 17, 1942, President Roosevelt said pérpetrators of crimes 
against the Jews would be held to “strict accountability” and on March 24, 1944, “none who 
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discussions it has acquired a wider connotation.” Consequéntly, if principles 
of justice are to be observed, it is necéssary to determine the system of law 


` establishing the offense, the penalty, the jurisdiction, and the procedure for 


ascertaining guilt. Is this system the criminal law of some state or is it 


international law? If the former, over what offenses can a particular state 


exercise jurisdiction? If the latter, what crimes are defined and what 
jurisdictions and procedures are established: by international law? The 
phrase, ‘offenses against the law of nations” is used in the United States 
Constitution and elsewhere.!® ` It has been suggested that it refers to acts of 
individuals contrary to the customary or conventional prohibitions of the 
law of war, to acts of individuals committed in one state in time of peace so 
injurious to another that diplomatic protests have been habitual, and to acts 
of individuals so injurious to the community of nations as a whole that 
jurisdiction has been habitually exercised by any state that acquires custody 
of the culprit. For convenience these three types of offenses “against the 
law of nations” may be distinguished as offenses against the law of war, the 
by of peace, and universal law. ` 

afore the applicability of national law and of these three types of inter- 
national law can be discussed, attention must be given to certain objections 


` 





participate in those acts of savagery shall go unpunished.” ‘He included “all who knowingly 
take part in the deportation of Jews to their death in Poland, or Norwegians and French to 
their death in Germany are equally guilty with the executioners.” On August 21, 1942, he 
referred to the “barbarous crimes of the invaders in Europe and Asia.” Summarizing these _ 
statements on February 1, 1945, Acting Secretary of State Grew said that current discussions 


` “provide for the punishment of German leaders and their associates for their responsibility 


for the whole broad criminal enterprise devised and executed with ruthless disregard of the 
very foundation of law and morality, including offenses wherever committed against the 
rules of war and against minority elements, Jewish and other groups, and individuals.” 
(United Nations Information Office, War and Peace Aims, Jan. 30, 1943, pp. 31, 116 and 
Dec. 1, 1943, p. 22; U. S., Department of State Bulletin, Feb. 4, 1945, p. 154-55). 

18 Glueck defines “war criminals” as “‘ persons—regardless of military or political rank— 
who, in connection with the military, political, economic, or industrial preparation for, or 
waging of, war, have, in their official capacity, committed acts contrary to (a) the laws and 
customs of legitimate warfare or (b) the principles of criminal law generally observed in 
civilized States; or who have incited, ordered, procured, counseled, or conspired in the com- 


, mission of such acts; or, having knowledge that such acts were about to be committed, and 
n» possessing the duty and power to prevent them, have failed to do so” (p. 37). This he says 


does not include violation of treaties, initiation of aggressive war, acts of members of armed 
forces in their “private, non-official capacity,” or acts of resistance by individuals in occupied 
territory (war treason, espionage, etc.). 

19 Art. I, Sec. 8, par. 10; U. S. v. Arjona, 120 U. S. 479, 1887. 

%0 Ernst Fraenkel distinguishes “war crimes” or ‘military measures, pursued in the course 
of actual fighting, which are contrary to accepted rules of warfare” from “occupation 
crimes, committed in the course of belligerent occupation of enemy territory” by occupying 
forces against civilians, as murder, assault and theft (Military Occupation and the Rule of Law, 
New York, 1944, p. 47). He thus includes offenses against the law of war and against na- 
tional criminal law. Glueck’s definition (above note 18) seems to include offenses in both 
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which would, if accepted, reduce the prosecution of war criminals to very 
narrow margins. It has been suggested that war criminals cannot be puri- 
ished under international law because that law binds only states and not 
individuals; that they cannot be punished by any authority other than their 

. own state in so far as their state assumes responsibility for their acts; that 
they cannot be punished for any act permitted by the law of war in so far as © 
they were acting as members of an armed force during war; and that a chief 
of state cannot be punished in any case. These defenses are all ‘deductions 
from the theory of sovereignty and are less securely grounded in the tradition 
of intérnational law than suggested by some modern writers.™ 


1. Individuals and International Law 


In holding that individuals may be bound directly by international 
treaties if the parties to the treaty intended that result, the Permanent Court 
of International Justice brushed aside objections in principle to treatment of 
individuals as subjects of international law.” This opinion suggests that 
individuals may be bound directly_by any rule of international law, custom- 
try or conventional if 1 the intent of the rule y was 8 so to bind them. That, 
many rules of customary y international law had that intent in their origin: is 
clear from the tone of classical text writers * and 18th century judges,” and 
from the role of natural law and natural rights in the development of inter- 


these classes as well as some offenses against universal law. Hyde includes only offenses 
against the law of war (as cited p. 42). Dickinson suggests also offenders against universal 
law when he writes the “principles of criminal law generally accepted among the different 
nations are a proper source of international law” (as cited p. 48). Similarly Warren refers 
to ‘crimes against humanity ” in addition to “violations of the rules of war,” Levy (as cited 
p. 1069) includes “the employment of war as an instrument of polog” as well as violations 
of the laws of war.” 

z Oppenheim was especially insistent that individuals are ñol subjects of international 

, law and that soldiers acting under state authority are exempt from foreign jurisdiction except 

{ for breaches of the law of war (International Law, Vol. I, Secs. 20, 289-92, 445). See also 
Manner, as cited p. 407. In 1925 the present writer expressed the opinion: “It may eventu- 
ally be possible to hold individuals responsible under international law for committing, acts. 

‘productive of war in time of peace and war crimes in time of war. The accurate definition ` 

‘ of such international crimes in addition to piracy and the establishment of an international , 
court for their enforcement might be useful. Such astep, however, would involve a consider- ` 
able modification of the present doctrine of independence of states” ("The Outlawry of War,” 
this JOURNAL, Vol. 19 (1925), p. 80). 

22 Jurisdiction of the Courts of Danzig in the matter of Pecuniary Claim of Danzig Railway 
Officials, Publications, Ser. B, No. 15, p. 171. H. Lauterpacht (The Development of Interna- 
tional Law by the Permanent Court of International Justice, London, 1934, p. 52) says of this 

. \\ opinion: “The postulated insurmountable barrier between the individual and nee 
, M law is ignored.” 

*3-See especially Suarez, De Legibus ac Deo Legislatore, II, c. xix, sec. 9, and patnienite by 
J. B. Scott, The Spanish Origins of International Law, Washington, 1928, p. 90. 

# E. D. Dickinson, “Changing Concepts and the Doctrine of Incorporation,” this Jour- 
NAL, Vol. 26 (1982), p. 254; C. M. Picciotto, The Relation of International Law to the Law of 
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national law.* That this’ tradition has not died out is indicated by the 
occasional opening of international tribunals and procedures to individuals ** 
and by the increasing number of modern writers who accept individuals as 
subjects of international law.?? 

The idea of a direct relationship of individuals to the world community 
has a long history. Classical and medieval concepts of natural law taught 
that individuals enjoyed certain natural or human rights which ought to be 
protected by the universal community of mankind and that they were bound 
by certain natural or human obligations which ought to be enforced by that 
community.2® The application of this opinion in positive law was, however, 
controversial. 

It was contended on the one hand that practical and theoretical objections 
could be raised against imposing liabilities, particularly criminal liabilities, 
upon corporate bodies such as states.2* On the other hand it was feared that 
the unity of the state would be jeopardized if individuals were direct subjects 


‘of international law. Anarchy might result if the individual placed his duty 


to the world community ahead of obedience to his government and set him- 
self up as the judge of his obligations superior to the judgment of his gov- 
ernment.*° 

This problem was debated in the Middle Ages and from this debate the 


England and the United States of America, London, 1915, p. 76. The idea tHat National 
„ Courts are obliged to apply international law to the benefit of individuals in certain types of 
“ cases also exemplifies this theory. See below, n. 96, 97. 7 

* Scott, as cited; E. D. Dickinson, Equality of States in International Law, Cambridge, 
1920, p. 31; James Bryce, Studies in History and Jurisprudence, London, 1901, p. 602; 
Q. Wright, Mandates under the League of Nations, Chicago, 1930, p. 348. That theworldcom- 
munity was considered by the classical international jurists to be a natural society, not only 
among states but also among individuals, is indicated by Vattel’s statement: “‘ Moreover, 
independence is necessary to a State; if it is to fulfill properly its duties toward itself and its 
citizens and to govern itself in the manner best suited to it. Hence, I repeat, it is enough . 
that Nations conform to the demands made upon them by that natural and world-wide 
society established among all men.” (The Law of Nations or the Principles of Natural Law, 
1758, Carnegie Ed., Preface, p. 10a. See also Intro. Sec. 10, p. 5.) 

As the Central American Court of Justice, 1907; the proposed International Prize 
Court, 1907; and the Mixed Arbitral Tribunals set up after World War I. See E. M. Bor- 
chard, Diplomatic Protection of Citizens Abroad, New York, 1919, p. 17. 

7 J, B. Scott, “The Individual, the State, and the International Community,” Proc. Am. 
Soc. Int. Law, 1930, p. 1; N. Politis, The New Aspects of International Law, Washington, 1928, 
P. 23; Q. Wright, Research in International Law since the War, Washington, 1980, pp. 32-33; 
A Study of War, Chicago, 1942, pp. 350-51, 909-11; Eagleton, The Responsibility of States in 
International Law, p. 221. d Above note 25. 

33 Q. Wright, “The Outlawry of War,” this JourNaL, Vol. 19 (1925), p. 96; “Enforcement 
of Treaty Obligations,” Proc. Am. Soc. Int. Law, 1926, p. 112; A Study of War, pp. 912-15, 
941; Levy, as cited, p. 1052; Frederick L. Schuman, “The Dilemma of the Peace Seekers,” 
American Political Science Review., Vol. 39 (1945), p. 18. 

30 Wright, Study of War, pp. 904, 910, 1007; Manners, as cited p. 429. 
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doctrine of sovereignty, first adumbrated by Bartolus in the 13th century,®' . 
emerged during the Renaissance.* The controversy was especially con- _ 
cerned with the problem of just war. The responsibility of the individual!’ 
conscience in this matter was first qualified by the suggestion that the 
individual committed no wrong if he obeyed his government in participating . 
in an unjust war in case he was genuinely doubtful as to the injustice of the 
war. Later it was held that the individual was free to follow the judgment 
of his government without examining the justice of the war at all. Finaly 
the doctrine of sovereignty was pushed to the extreme that the individual “; 
must follow the judgment of his government even when he was convinced hat” 
it was waging an unjust war.* In some states this extreme view was mod- 

. erated by certain exemptions for conscientious objectors, but on the whole 
the justice of war had become a problem of state policy, not of individual 
opinion. The general trend of the 19th and 20th centuries toward extreme 
nationalism and exaggerated emphasis upon state sovereignty was opposed 
to direct relationships between the individual and the world community.® 

It cannot be said that the victory of state absolutism has proved an un- 
qualified blessing to the world. The influence of the individual conscience 
and of world opinion as sanctions of international law was diminished. It 
was hoped that the subjection of the individual to state jurisdiction and of 
the state to international responsibility would provide sufficient assurance of 
international order and human justice. But the hope was not realized when: 
states too powerful to be coerced came under the control of governments not 
interested in justice. 

f J Governments have frequently shown a tendency to put expediency ahead: 
of justice when their power has escaped the'external influence of the balance 
of power, of international organization, or of supra-national institutions, and ` 
also the internal influence of constitutional structures, political traditions, or 
educated opinion. In such circumstances a renewed emphasis has often, ' 
been given to the responsibility of the individual under standards of the 
civilization, sometimes referred to. natural law, sometimes. to-religion. Thus 
with the rise of ambitious monarchs on the fall of the ancient Roman empire, 
the theologians and jurists sought to hold men responsible under natural law 
and the law of nations. So also when ambitious monarchs again arose on the 

‘ruins of temporal papal authority in the fifteenth century jurists again 
“sought to invoke natural law as-the basis of individual responsibility to the 
community of nations. Today conditions unfavorable to a stable balance of: 
power have arisen; international organization has lagged behind the needs of 

a shrinking world; supra-national churches, economies, and classes have been | 

weakened; and internal’ constitutional, political, and moral checks have 





Angelo Sereni, The Italian Conception of International Law, New York, 1943, p. 58. 
3 Q. Wright, Mandates under the League of Nations, p. 274 and Study of War, p. 899. 
z Same, pp. 150-9 and 885. 4 Same, pp. 340-41 and 902. 

% Study of War, pp. 1007-9. * Mandates, pp. 340,345, and War, pp. 943-4. 
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bowed before advancing totalitarianisms.** It is not surprising that the 
responsibility of the individual for world order and world civilization has 
again been invoked.?” 

The concept of the individual as a subject of international law has been 
developed by numerous publicists, and has been recognized in official 
declarations and treaties which permit individuals of minorities and man- 
dated territories to petition international institutions, which propose inter- 
national tribunals before which individuals could be parties, and which 
suggest international procedures for protecting human rights and punishing 
offenses against international law.3* 


2. Acts of State i 
It has kaa been asserted that if a state authorizes, a assumes Te- 


“sponsibility for, the.acts of an individual, the ‘individual is relieved of legal 
„responsibility except to that state.’ This doctrine is related to the principle 


of continental administrative law exempting individuals from the jurisdic- 
tion of the ordinary courts for various types of official acts,* to the principle 
of United States Constitutional law by which courts accept the decisions of 
political organs on political questions,“ and to the British principle exempt- 
ing persons from the ordinary law for a limited range of incidents known as 
“acts of state.” @ These principles were developed originally to assure the 
executive a certain freedom from the ordinary law in advancing what he con- 
ceived to be the public interest or security. Courts applied similar doctrines 
to the advantage of foreign states, however. Foreign diplomatic and consu- 
lar officers were exempt from local jurisdiction for acts in pursuance of their 
official functions,“ and other persons, military or civil, were exempted from 


xa G. Niemeyer, Law Without Force, Princeton, 1941, p. 77; Q. Wright, “International . 
Law and the Totalitarian States,” American Polttical Science Review, Vol. 35 (1941), p. 741; 
A Study of War, pp. 338 ff., 760 ff. 1088; ‘International Law and the Balance of Power,” 
this JOURNAL, Vol. 37 (1943), p. 97. 

The demand that human freedom be protected by the world community, as well as that 
individuals be held responsible to the world community for war crimes, has appeared in many 
United Nations pronouncements. See Atlantic Charter, Arts. 4, 5; Declaration of United 
Nations, Jan. 1, 1942; Dumbarton Oaks Proposals, Chap. ix, Sec. 1; Report of Commission 
to Study the Organization of Peace on ‘International Safeguard of Human Rights,” Inter- 
national Conciliation, No. 408 (Sept. 1944), p. 552. f 

3 Q. Wright, “Human Rights and the World Order,” I: nierriational Conciliation, Na. 389 
(April, 1943), p. 288; above, note 27. 

3 Buron v. Denman, 2 Ex. 167, 1848; W. Harrison Moore, wd of State in ae Law, 
New York, 1906, pp. 32, 94, 128; Manner, as cited, p. 416. 

40 A. V. Dicey, Introduction to the Study of the Law of the Constitution, London, 1915 (8th 
ed.), pp. 335, 341-3. 

“ Luther v. Borden, 7 How 1, 35, 1849; Charles G. Post, Jr., The Supreme Court and Politi- 
cal Questions, Baltimore, 1936, p. 17; Q. Wright, Control of American Foreign Relations, 172-4. 

a Moore, Act of State, p. 1. 

u Harvard Research in International Law, Draft Convention on Diplomatic Privileges and 
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` civil and criminal liability for acts in pursuance of the authority of another . 


oe BE 


state, even acts confiscating property or authorizing homicide.“ 

At first the existence, scope, anid effect of an act of one state involved in | 
litigation in another was treated as,an issue of the law and policy of the ` 
first state. Had the sovereign state spoken and what had it said? If the 
government had observed the constitutional processes relevant to the cir- 
cumstances, it was assumed that its ‘act was the act of the state, and if 
individuals had acted in accordance with a clearly expressed interition of the 


_ state they were not individually’ responsible. bad 


It has come to be recognized, however, that international law imposes 
limits upon the application of this doctrine. Thus Wharton writes, 


To admit to its full extent the principle that we can not subject to our 
municipal law aliens who violate such laws under direction of their’ 
sovereign, would be to give such sovereigns jurisdiction over our terri- 

_ torial sovereignty.“ f : 
iy 
From this he deduced that the act of the state had to be justifiable in inter- 
tional law or the agent would not be exempt.4” 
In other words, an act of a government is not an “act of state” when it 


attempts to authorize an individual to do sòmething beyond the competence 
of the state under international Jaw. With this rule war criminals would | 


not be able to escape liability for their acts beyond the competence of the 


Axis states even though authorized by Axis governments. 


3. Acts during war 


During the 18th and 19th centuries, a “state of war” came to be con- , 
sidered a situation like the duel in which both parties were equally entitled to 
pursue their interests by force irrespective of their responsibility in initiating _ 
hostilities. Thus acts during a state of war were to be judged, not by normal . 
international law, but by the abnormal law of war.*® 

While in all ages some have conceived war as a duel between princes or 
states,*° the prevailing view of war in the middle ages and among the classical 
writers of international law was different. The just and unjust side were 
distinguished by consideration of the origin of the hostilities and the motives 


Immunities; Art: 18 and Legal Position and Functions of Consuls, Art. 21: this Journat, Vol. 
26 (1932), Supplement, pp. 97, 338. T 

“ Moore, Act of State, p. 120. 

4 See Daniel Webster, Sec. of State, in McLeod Case, in same, p. 128 and J. B. Moore, 
Digest, Vol. 2, p. 25. 

4 Digest of International Law, Vol. I, p. 67. 

4? See People v. McLeod, New York, Hill 377, and Greville’ s Memoirs, 2nd ser., Vol. I, 
p. 384, cited in Wharton’s Digest, Vol. I, Sec. 21; Moore, Act of State, p. 130; below, note 72. : 

Q. Wright, Study of War, p. 891; “Outlawry of War,” this JOURNAL, Vol. 19 (1925), 
p. 75. 49Q. Wright, Study of War, p. 877. 
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of the participants, and impartiality by outside states was not considered 
proper if the position of the parties was established.5° 

Recent international instruments have again prohibited resort to hostili- 
ties in all or in certain circumstances, and it has consequently been necessary 
to distinguish between the side which has violated these obligations and its 
‘victim. It has been suggested that while illegally initiated hostilities may, 
through general recognition, become a ‘‘state of war” in which both sides are 
legally equal, this cannot be presumed. Consequently, in the absence of 
such general recognition outside states are free to differentiate in the treat- 
ment of governments engaged in hostilities, treating the initiators of the 
hostilities as ‘‘aggressors’”’ and the victims as ‘‘defenders,”’ with very dif- 
ferent rights and duties.* “he aggressors have been said to have none of the 
traditional belligerent rights in respect either to the enemy or to third states 
except those of a humanitarian character. The defenders, on the other 
hand, are said to enjoy all of the traditional rights of belligerents against the 
enemy and in reference to third states. 

With this conception individuals would not be able to justify acts of 
violence on the ground that they were permissible during a ‘‘staté of war” 


`~“ unless the existence of a “state of war” had been generally recognized. ` 


Acts of war with an intent to initiate a “state of war” or even declarations of. 
war, though they might establish the existence of war for purposes of domes- 
tic law of the state, would no longer in themselves initiate a “state of war” 
equally permitting the participating states to engage in: hostilities against, 
each other. However, humanitarian considerations and possibilities of 
retaliation would demand that hostilities on a large scale, even though not 
implying all the consequences of a “state of war,” be considered de facto war, 
as have insurrections and civil wars of the past, entitling both belligerent 
parties to the benefits of many of the rules of war. Thus “‘for an act done in 
accordance with the usages of civilized warfare under and by military author- 


_ ity of either party” an individual who acted under such authority would not 


be liable.’ \ 
4, Chiefs of State. 


The American members of the Commission of Responsibilities of the Paris 
Peace Conference (1919) insisted that the former Kaiser was not amenable to 
a foreign jurisdiction. While they agreed that “from the moral point of 
view, the head of a state, be he termed emperor, king, or chief executive, is 


50 Same, p. 885; ‘Changes in the Conception of War,” this JOURNAL, Vol. 18 (1924), pp. 
757, 764. ; : y 

1 Q. Wright, “The Present Status of Neutrality,” this Journan, Vol. 34 (1940), p. 403; 
Study of War, pp. 892-94; below, note 133. 

8 BudaPest Articles of Interpretation, International Law Association, 38th Conference, 
1934, p. 68; Harvard Research in International Law, Draft Conveniton on Aggression, this ` 
JovgnaL, Vol. 33 (1939), Supplement, p. 827. 

sa Freeland v. Williams, 131 U. S. 405, 416, 1891; below, note 74. See also Harvard 
Research, Draft Convention on Aggression, Art. 14, as cited, p. 905. 
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responsible to mankind ” from the legal point of view they denied that “the 

head of a state exercising sovereign rights is responsible to any but those 

who have confided those rights to him by consent expressed or implied.” ™ 

Only the Japanese members of the Commission concurred in this dissent * 

and the Treaty of Versailles arraigned the ex-Kaiser for “a supreme offense 

' against international morality and the sanctity of treaties” and provided for 
a tribunal of five judges appointed by the Principal Allied and Associated 
Powers to try him (Art. 227). The refusal of the Netherlands, in which 
he had taken refuge, to extradite him prevented the carrying out of this 
provision. 

There appears to have been considerable confusion both as to the scope of 
this immunity and the jurisdictions in which it applies. The defense that 
the individual is a sovereign or chief of state undoubtedly prevents prosecu- 
tion under local criminal law applicable in time of peace. This immunity 
has been accorded to the chief of state even for acts which cannot be regarded 
as acts of state, such, for instance, as breach of promise while travelling 

_incognito in foreign territory.® The immunity flows from the identification 
of the ruling chief of state with the state itself 7 and the rule of international 
law that one state cannot be sued-in the courts of another without its con- 

sent.°8 The latter rule has been variously attributed to the doctrine of the 
independence and equality of states, to international comity and reciprocal 

‘interest, and to the difficulty of enforcing judgments against a foreign state 
through judicial procedures.** International. comity, however, would not 
apply between belligerents and there would be no practical difficulty in en- 
forcing & criminal judgment against a chief of state who is actually in the 


3 Report’'of Commission of Responsibilities, p. 77; J. B. Scott, in E. M. House and Charles 
Seymour, What Really Happened at Paris, New York, 1921, p. 287; Glueck, p. 121. 

# Report of Commission of Responsibilities, p. 80. à 

& Q. Wright, “The Legal Liability of the Kaiser,” Am. Pol. Sci. 'Rev., Vol. 13 (1919), p. 120. 

& Mighell vs. Sultan of Johore, 1 Q. B. 149, 1894, 

7 Harvard Research in International Law, Draft Convention on Competence of Courts in 
Regard to Foreign States, this J OURNAL, Vol. 26 (1932), Supplement, pp. 476-79. The s 
American Member of the Commission of Responsibilities (1919) asserted ‘‘that in the exercise 
of sovereign powers which have been conferred upon him by the people, a monarch or head 
of state acts as their agent; that he is only responsible to them; and that he is responsible to 
no other people or group of people in the world” (pp. 76-77). 

58 Harvard Research, Competence of Courts, Art. 7, p. 527. The American Members of the 
Commission of Responsibilities (1919) said: “The essence of sovereignty consists in the fact ` 
that it is not responsible to any foreign sovereignty” (p. 76). The majority of the commis- 
sion, however, referring to ‘‘the alleged immunity, and in particular the alleged inviolability 
of a Sovereign of a State,” said: “But this privilege, where it is recognized, is one of practical 
expedience in municipal law, and is not fundamental. However, even if, in some countries, 
a Sovereign is exempt from being prosecuted in a national court of his own country the posi- 
tion from an international point of view is quite different” (p. 19). 

5° Harvard Research, Competence of Couris, Art. 7, as cited, p. 527. 
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custody of the court. The independence and equality of states appear, 
therefore, to be the basis of the rule in so far as it applies to the problem in 
hand. It.is assumed that the chief.of state is so identified with the state, 
that an action against him must be regarded as an action against the state, 
_ and that if proceeded with the state’s independence and equality would be 
impugned. There would, however, be no such impropriety in an action 
against an ex-chief of state, if the act for which he was tried was not an “act 
of state.’’*! Nor would the argument apply to proceedings in a tribunal 
which derived its authority not from a state, but from the community of 
nations as a whole. Furthermore, the increasing acceptance of the prin- 
ciple that even the state can be sued for acts not within its governmental 
capacity ® or acts performed by it through governmental corporations * 
raises a doubt whether the personal immunity even of a ruling sovereign 
should apply to acts not of a governmental character. 

\It has been suggested that in principle acts of the chief of state or the gov- 
ernment beyond the powers of the state under international law should not 
be regarded as acts of the state on the theory that a corporate body, such as a 
state, is a creature of law and consequently acts in its name contrary to law 
are not to be considered its acts but acts of the individual committing them. 
This suggestion is not supported by practice in regard to the civil responsi- 
bility of the state to repair injuries resulting from the negligence or wrongful 
acts of its agents under color of state authority, but in respect to criminal 
liability it commands some support.* With such a doctrine, an officer 
should be criminally liable, even in foreign national courts, for acts osten- 
sibly in his official capacity but beyond the state’s competence as defined by 
international law. The symbolic significance of the chief’of state, however, 
makes it difficult to a an action asii him from an action against 
the state. sts) 


t This was the basis of the Américan dissent in 1919; work cited, pp. 61-66, and above, 
note 57. 

& “These observations the American Representatives believe to be applicable to a head 
of a state actually in office and engaged in the performance of-his duties. They do not apply 
to a head of a State who has abdicated or has been repudiated by his people. Proceedings 
against him might be wise or unwise, but-in any event they would be against an individual 
out of office and not against an individual in office and thus in effect against the State” 
(game, p. 66). The British Court of Appeal treated the property of the ex-Tsar of Bulgaria 
‘as private enemy property during World War I. (In re Ferdinand, 1 Ch. 107, 1921.) 

%& Above, note 58. 

® Chief Justice Marshall stgkestód, in the case of the Schooner Exchange that in certain 
circumstances “a prince . . .. may be considered as so far laying-down the prince, and as- 
suming the character of a private individual” (7 Cranch 116, 1812). See also Harvard 
Research, Competence of Courts, Arts. 9-13. t Same, Art. 26. 

% Above, notes 46 and 47; Q. Wright, Study of War, pp. 911-15; Levy, as cited, p. 1054. 

a The prince tends to be something more than an agent of the state: see Q. Wright, Study 
of War, pp. 346, 900. 
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5. Offenses against national criminal laws 


To what.extent can states invaded or occupied by the Axis armies proceed 
against members of enemy forces or local quislings for acts committed in 
their territories or against their interests during the hostilities? 

In addition to the limitations upon the criminal jurisdiction of a state 
established by its own law, the competence of the state to punish some or all 
such offenders has been questioned on the grounds that a state cannot exer- 
cise criminal jurisdiction for acts committed outside its territory or in por- 
tions of its territory occupied by the enemy, that members of enemy armed 
forces acting in the name of their state are immune from local jurisdiction, 
that soldiers acting under superior orders are not personally liable, and that 
chiefs of state cannot-be subjected to the jurisdiction of foreign courts.. 

While it is often held that a state must show a positive authority from in- 
_ ternational law or treaties for any exercise of criminal jurisdiction over aliens f 

beyond its own domain or its ships at sea, it was held by the Permanent Court 

of” International Justice in the case of the Lotus that: 


Reri upon the independence of states cannot be presumed 
. . all that can be required of a state is that it should not overstep the 
limits which international law places upon its jurisdiction; within these 
limits, its title to exercise jurisdiction rests in its sovereignty . 
The territoriality of criminal law, therefore, is not an absolute prin- 
ciple of international law and by no means coincides with territorial 
sovereignty.® : 
There appéars to be a general rule of international law forbidding states to 
exercise criminal jurisdiction over acts committed by aliens in foreign terri- 
tory but ‘there is an exception if the act was directed against the security of 
the state and was not protected by the law of the-state where committed.‘ 
Crimes committed in Germany by Germans might, therefore; apart from 
other defenses, be prosecuted in Belgium, for example, if directed against 
- Belgium security ‘unless German law expressly permitted the act. The 
exception is an application of the doctrine of ‘‘act of state,” generally held to 
be a good defense in foreign courts in respect to acts committed in accord 
with the. law-of a foreign state in its own territory. 
It seems clear that apart from immunities explicitly defined by mieria- 


Publications, Ser. A, No. 10, 1927. 

6 Harvard Research, Draft Convention on Jurisdiction with Respect to Crime, Arts. 7, 8, 
this Journat, Vol. 29 (1935), Supplement, pp. 543, 561. The liability of prisoners of war 
for “crimes committed against the captors army or people” before he was captured has been 
recognized irrespective of the place where committed: Lieber’s Code, Art. 59, Moore’s Digest, 

` Vol. 7, p. 220; Ernst Fraenkel, Military Occupation and the Rule of Law, New York, 1944, 
p. 49. 

88 Thus confiscations of property by foreign governments, within their, own territories, 
have been held to give good title. Luther v. Sagor, 3 K. B. 532, 1921. See also below, + 
note 75. i ; : 
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tional law or treaty, a state can exercise criminal jurisdiction throughout its 


, domain.® . While hostile military occupation suspends the exercise of that 


jurisdiction in the occupied territory, the existing criminal law continues 
during occupation excépt in so far as modified by explicit acts of the occu- 
pants necessitated ‘by considerations of order and safety.” If the occupation 


‘is the consequencé not of legal war but of an illegal aggression even this 


exception would not apply.” On'termination of the occupation the de jure 
government can, therefore, apply its pre-existing law to acts occurring in the 
occupied area during occupation except in so far as a lawful occupant may 
have superseded them by the exercise of war powers or as the individual 
enjoyed some other immunity under international law. 

It also seems clear that members of occupying forces enjoy no TAT 


. from local criminal law except for acts which can be considered acts of state. 


There has been a difference of opinion whether ‘‘acts of state” can cover 
only acts of individuals which the government could legally authorize,” or 
any such acts for which the state had in fact assumed responsibility,” or even 
any act whatever of a person acting under the color of the state’s authority.” 


* Harvard Research, Jurisdiction with Respect to Crime, Art. 3, as cited, p. 480. 

1 Hague Regulations, Land Warfare, 1907, Art. 43. The present conception of military 
occupation does not involve a temporary transfer of sovereignty and even if it did the existing 
civil and criminal law would continue until expressly changed by the succeeding sovereign: 
Fraenkel, pp. 51-52. 

1 Above, note 52, Belgian courts assumed jurisdiction under Belgian law over acts by 
Germans during the occupation of Belgium in World War I on the theory that, because of 
Belgian neutralization, Germany was violating international law in being there. Fraenkel, 
p. 55. 

7 Thus excluding breaches of the law of war (note 76 below) and acts outside the state’s 
jurisdiction (notes 47 above and 75 below). 

7 As suggested by Webster in the McLeod case, Moore’s Digest, Vol. 2, pp. 25, 29. 

™ Webster seemed to go that far when he said in the McLeod case: “That an individual, 


‘forming part of a public force, and acting under the authority of his Government, is not to be 


held answerable as a private trespasser or'malefactor, is a principle of public law sanctioned 
by the usdges of all civilized nations, and which the Government of the United States has no 
inclination to dispute” (Moore's Digest, Vol. 2, p. 25; Oppenheim, International Law, Vol. I, 
Sec. 445; Manners, p. 422;-Lord Atkins, The Times, London, Dec. 30, 1943). Fraenkel 
(p. 49) says the Anglo-American view is that “courts of formerly occupied territory have no 
jurisdiction, over dismissed members of the occupying army” for alleged crimes during the 
occupation, ‘citing Coleman vs. Tennessee, 97 U. 8. 509, 1878, Dow vs. Johnson, 100 U. 8. 
158, 1879, and Freeland vs. Williams, 131 U. 8. 405, 1891. These cases if considered with 
Ford v. Surget, 97 U. S. 594, 606, 1878, give very weak support to'this position. Sea Moore’s 
Digest, Vol. 7, p. 177. Only in the Coleman case was a criminal act involved. A Union 
soldier had committed a murder in Tennessee during the occupation of that state by Union 
forces and had been convicted by court martial. The judgment, however, had not been 
carried out and he was tried and found guilty by the Tennessee court after the war, his case 
coming to the Supreme Court of the United States on writ of error. ` Justice Field speaking - 
for the Court held that under the law of war the occupants’ military tribunals have exclusive 
jurisdiction over their soldiers. - In a strong dissenting opinion, Justice Clifford argued 
that the offense against United States Military law and the offense against Tennessee crimi- 
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The prevailing view appears to permit this defense for soldiers only if acting 
in the state’s own territory, on the high seas, or on foreign territory where 
their government by virtue of war, defense necessity, custom, or agreement 
was free to send them.” Thus if the occupation were permitted by the 
existence of a “state of war” soldiers would be immune from the local juris- 
diction at least.in so far as they acted in accord with the law of war.” 

The defense of the individual that he acted under superior orders is also 
an aspect’of the concept “act of state.” Criminal law does not ordinarily 
recognize that an individual’s guilt is mitigated by the fact that he was asked 


_ nal law were different and'that since the U. 8. Army had apparently abandoned the case the 
state could exercise jurisdiction over the crime against its law. The other three cases were 
civil actions for damages because of property destroyed by soldiers or civilians under military 


’ - orders during the Civil War. Justice Field wrote the opinion in Dow v. Johnson, which con- 


cerned such destruction by a Union officer, and exempted him from liability, using the same 
argunient ag in the Coleman case. Clifford again dissented, joined by Miller. In the 
other two cases, which dealt with the destruction of property under Confederate military 
authority, a different line of argument was taken, acceptable to the dissenting justices. 

The court held that the Confederate armies enjoyed belligerent rights and that persons were 
not liable for acts under military order if in accord with the law of war. Justice Harlan 
wrote the opinion in Ford v. Surget and Clifford concurred. Justice Miller wrote the opinion 
in Freeland v. Williams and Harlan dissented, but on the ground that the state court had 
jurisdiction to decide whether the act in question was permissible under the law of war and 
that the Supreme Court ought not to question its judgment on the matter. The doctrine of 
` the cases was thus stated by the court (p. 416): “Ever since the case of Dow v. Johnson, 100 
U. S. 158, the doctrine has been settled in the courts, that in our late Civil war each party was 
entitled to the benefit of belligerent rights, as in the case of public war, and that, for an act 
done in accordance with the usages of civilized warfare, under and by military authority of 
either party, no civil liability attached to the officers or soldiers who acted under such author- 
ity.” Coleman v. Tennessee was not mentioned and it appears that the court had suently 
abandoned the broad immunity there set forth. 

% In recognizing the immunity of a Venezuelan general the court was careful to confine 
it to acts done in his own territory. (Underhill vs. Hernandez, 168 U. 8. 250; 1897, Moore’s 
Digest, Vol. 2, p. 31.) Chief Justice Marshall, in the case of the Schooner Exchange confined 
the immunity to cases where custom or agreement justified the public vessels or forces being 
_ where they were (7 Cranoh 116, 189, Moore, Digest, Vol. 2, p. 399). Though Webster said 
the question of the immunity of McLeod because of his status as a British soldier and the 


question of the propriety of the British attack on.the Caroline in United States territory - 


were “essentially distinct and different” (Moore, Digest, Vol. 2, p. 25) this was denied by 
Calhoun, by thé New York Court, and by Wharton, all of whom agreed that McLeod would 
not be entitled to immunity unless the British force could justify its presence in New York 
by a necessity of self defense: notes 46, 47 above, and Moore, Vol. 2, p. 27. See also Horn 
vs. Mitchell, 223 Fed. 549, 232 Fed. 819; Hackworth, Digest of International Law, Vol. 2, p. 
406; Hyde, Itternational Law, Vol. I, p. 435; Fraenkel, pp. 51-2. 

7 That immunitiés of soldiers applied only to acts of “legitimate war” was insisted upon 
in Underhill vs. Hernandez (above); see also Mitchell v. Harmony, 13 How 115; Q. Wright, 
Control of American Foreign Relations, pp. 169, 299. According to Francis Wharton 
“ Belligerent rights when pleaded in the civil courts as a defense, can not be set up to protect 
acts which are outside of legitimate warfare” : Treatise on Criminal Law, Philadelphia, 1890; 
Sec. 1800 (Vol, 2, p. 543). , 
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or ordered to do the act. Instead it holds both the ordered and orderer 
guilty. Only if the superior was competent to act for, a state can his order 
give an immunity against criminal prosecution and this competence may be 
doubted when the orderer transgresses the powers ‘or obligations of his state 
under international law.7? 

The defense that the individual is a chief of state would prevent prosecu- 
tion under the local criminal law applicable in time of peace but would not 
prevent such prosecution of an ex-chief of state except for acts which he com- 
mitted while chief of state and which can be regarded as acts of state.” 
While it may be contended that‘all acts of a chief of state are acts of state 
this would not follow, if he is regarded merely as an agent of the state, in ` 
respect to acts involving criminal liability and beyond the competence of the 
state under international law or respecting acts of a private and non-govern-~ 
mental character.7” There appears to have been considerable confusion 
between the defense based upon “‘act of state” and that based upon sovereign 
immunity. The first protects an ex-official for acts which he had committed 
in his official capacity ® but the latter protects only the state itself and 
an actual chief of state. Ex-chiefs of state can claim only the former 
immunity. 8 

The states whose territory has been occupied can undoubtedly proceed 
under their own laws against many war criminals, especially local quislings. 
Others whose offenses have been committed outside the territory and were 
protected by local law or, according to the practice of some states, under 
responsibility of their state, could not be thus dealt with. If the theory is 
adopted that the hostilities initiated by the Axis powers are not war in the 
legal sense but illegal aggression it may be held that these powers did not 
enjoy the normal rights of belligerent occupation and consequently were 
incapable of interfering with the regular applicability of the criminal law of 
the land. Their troops had no right under international law to be in the 
occupied territories dt all. With this interpretation the liberated states 
would be competent to proceed against enemy individuals for all acts in 
violation. of their criminal law, irrespective of occupation legislation or 
assumption of responsibility by the occupying Axis governments. ® 

Even though war criminals are proceeded against under the grdinary 
criminal law of the state the offense may still be regarded as political by a 
‘state to which the culprits have fled and such states may refuse extradition 
because of the usual exception of “political offense” in extradition treaties. 
A political offense is an offense, committed under the responsibility of a state 
or a de facto government or group operating with political objectives. Even 


T? See Calhoun’s comment on the McLeod Case, Moore’s Digest, Vol. 2, p. 27, and notes 

75 and 76 above. ` 7 Above, note 61. i 
79 Above, notes 63, 64; but see 65a. 80 See Underhill vs: Hernandez, above. 
31 For trials of ex-chiefs of state see Q. Wright, “Legal Liability of the Kaiser,” as cited. 
2 Above, note 52. 


274 ’ THE AMERICAN JOURNAL OF INTERNATIONAL LAW: , > 


though it might be held in law that the plea of “act' of state” could not - 
exempt the offenders from prosecution in foreign courts, yet, if in fact the ` 
individual had acted to promote the political purposes of the Nazis, his act _ 
might be considered a “‘political offense” as understood in the normal prac- 
tice of extradition.® i 


: - 6. Offenses against the law of war 


Acts committed in violation of the law of war constitute ‘war crimes” 
in a narrow sense. These are of two types. Acts of sabotage, espionage, or 
sedition committed by enemy soldiers or civilians in the states territory or 
territory occupied by it, though called ‘‘war crimes” “are usually committed 
with patriotic motives under orders or with the approval of the government 
‘to which 'the persons committing them owe allegiance. The belligerent i in 
_ whose behalf such acts are committed is under no obligation to prevent them | 
‘but is free to encourage or even to order them.® They, are, however, so 
dangerous to the enemy that the latter is permitted by international law to 
punish them if the perpetrater is caught in the act. Such acts are not 
“crimes” in the usual sense and the execution of persons committing them is 
rather an act of war than an act of justice. This is indicated by the fact 
that such persons cannot usually be executed or otherwise punished unless ` 
caught in the act. The Hague Convention provides that a spy who returns 
to his lines is entitled to the treatment of a prisoner of war if subsequently 
captured.’? Civilians who rise against the enemy in occupied territory may ` 
be punished by the occupant at the time, but if their action is successful in , 
driving the enemy out they cannot subsequently be punished. 88 The United 
Nations cannot punish acts of this kind after the fighting is ‘over on the basis « 
of the law of war. 

Very different are acts of cruelty, pera: or vandalism forbidden by the: 
rules of war. Among these war crimes are use of forbidden weapons; mal- 
treatment of sick, wounded and prisoners; abuse of the Red Cross or a 
of truce; breach of parole or armistice; execution of hostages; massacre of 


‘ 
‘ 


83 See Lawyer’s Guild Report, as cited, p. 20. Many neutral states have actually declared 
. / that they will not give asylum to persons guilty of atrocities, Department of State Bulletin, ` 
Vol. 12, No. 294 (Feb. 11, 1945), p. 190. : 

4 Glueck excludes such acts from`his definition of war crimes (p. 190, note 2). See Oppen-. 

heim, International Law, Vol. 2, Secs. 252, 254-56; U. 8. Rules of Land Warfare, 1940, Secs. 
` 202, 204-8, 344, 848-54. f 

% Oppenheim, Sec. 162; U. 5. Rules, Secs. 38, 203. . 

% Oppenheim, Secs. 254-56; U. 8. Rules, Secs. 123, 203, 212, 348-50. 

8? Hague Regulations, Arts. 30, 31; U. S. Rules, Sec. 212. 

* Hyde, International Law, Vol. 2, p. 865. While the U. S. rules say that ‘‘it is not neces- 
sary for traitors to be caught in the act in order that they may be punished” (Sec. 213) this 
seems to apply to treason by members of U. S. forces (Sec.'205) and may be applied to enemy 
nationals guilty of “war treason” only in so far as consistent with the “unwritten lawe of 
wat applicable to occupied onemy territory” (Sec. 205 c). 
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nonresisting civilians or of enemy soldiers who have surrendered; pillage; | 
destruction of merchant ships without putting the passengers and crew in a 
place of safety; and bombardment of undefended places, of protected build- 
ings, or of nonmilitary objectives. War crimes in this class should be pun- 
ished by the state whose soldiers commit them and may be punished by the 
enemy at any time the guilty individual is captured, even after the war.®? 


„Such offenses are ordinarily dealt with by national military commissions.. 
` The Treaty of Versailles (Arts. 228-30) required Germany to hand over 


persons accused of such offenses for trial in allied “military tribunals” but 
Germany refused to carry out the provision., Arrangement was made for 
trials by a German tribunal set up at Leipzig and a few Bente were found 
guilty. 90 

Belligerents are undoubtedly permitted by international law to try such 


"> offenses in military commissions whose jurisdiction depends not' only on the 


place in which the act was committed or the nationality of the offenders but 
also on the nature of the offense.*" The act must be a breach of the law of 
war committed in connection with a war engaged in by the state establishing 
the commission. Acts of that state’s own forces may be tried in such a com- 
mission although they are more commonly dealt with by courts martial ad- 
ministering national military law. Acts of enemy forces or civilians injuri- 
ous to the state establishing the commission or its nationals, or committed 
on its territory may also be tried in such a commission.” 

A state cannot, however, try in its military commission acts committed by 


the forces ofits ally, or of an ally of its enemy with which it is not at. war. 


A more complicated situation arises if the act is committed by enemy forces 
in connection with hostilities against an ally. Could, for example, a United 
States Military Commission proceed against German forces for breaches of 


` the law of war against Norwegians in Norway? It might be held that it: 


could if the act had been committed after the United States had entered the 
war on the supposition that the act was connected with the war of the United 
States against Germany.” i 


8 U, 8, Rules, Sec. 347; Manners, pp. 420-25. 

90 Royal Institute of International Affairs, Bulletin of International News, Vol. 22 (1945), 
p. 95; Glueck, p. 19. The offenses are listed in Commission of Responsibilities, 1919, p. 
20-67. 


Soy Cowles, as cited; Manners, 423. U.S. law clearly parmits the púnishment of prisoners 


for war crimes committed anywhere: above, note 67. 

* Opinion of Am. Members, Commission of Responsibilities, 1919, p. 70; Ex parte Quirin, 
817 U. S. 1, 1942; Cowles, as cited. 

s Discussion of the jurisdiction of military commissions have seldom considered this ques- 
tion but one American member of the Commission of Responsibilities, 1919, wrote: “It 
seemed elementary to the American Representatives that a country could not take part in 
the trial and punishment of a violation of the laws and customs of war committed by Germany 
and her Allies before the particular country in question had become a party to the war against 
Germany and her Allies; that consequently the United States could not institute.a military 
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Difficulties of this kind might be avoided if the United Nations established 
a combined Military Commission. Such a Commission might be given 
competence to try any offense against the law of war which could be tried by 
any of the participating states.™ ' 

It has been suggested that such a United Nations Commission would 
present difficulties because Military Commissions do not apply the inter- 
national law of war but the national rules of war which may differ among the 
participating states. This conclusion has been deduced from the general 
proposition that international law, including the law of war, binds states and ` 

not individuals. It has also been deduced from the Hague Convention of 
1907 by which each contracting power obligates itself to ‘issue instructions” 
to its forces in conformity with the annexed regulations, agrees that the 
regulations and the conventions “do not apply except between contracting 
powers,’ ’ and accepts “responsibility for all acts committed by persons form- 
ing part of its armed forces.” 49 

This opinion is believed to be erroneous. The provisions of the Hague 
Convention indicate that states are responsible under international law for 
the behavior of their armed forces, and are obliged to use due diligence to see 
that their forces observe the rules of war. They also suggest that states may 
require their courts martial and Military Commissions to apply national 
regulations in proceedings against members of their own forces. They do 
not, however, deny that in exercising jurisdiction over enemy forces they 
act, not by authority of their own regulations, but by authority of the inter- 
national law of war. In fact the preamble of the Hague Convention suggests 


tribunal within its own jurisdiction to pass upon violations of the laws and customs of war, 
unless such violations were committed upon American persons or American property, and 
that the United States could not properly take part in the trial and punishment of persons ` 
- accused of violations of the laws and customs of war committed by the military or civil au- 
thorities of Bulgaria or Turkey” (with whom the U. 8. was not at war) (pp. 75-6).. Cowles 
writes: ‘Military tribunals have jurisdiction so long as a technical state of war continues. 
This includes the period of an armistice, or military occupation, up to the effective date of a 
treaty of peace, and may extend beyond by treaty agreement.” Military commissions are 
normally agencies of military government in enemy territory. (U.8. Rules, Secs.6, 7; U. 8. 
Manual of Military Government and Civil Affairs, Dec. 22, 1943, Secs. 39, 42.) See also 
Elbridge Colby, “Courts Martial and the Law of War,” this JOURNAL, Vol. 17, 1923, p. 109; 
Q. Wright, Control of American Foreign Relations, New York, 1922, p. 168. The interna- 
tional law basis of the jurisdiction of military commissions seems to be territorial, national, 

. and protective jurisdiction rather than “universal jurisdiction” (Harvard Research, Juris- 

diction over Crime) but in applying protective jurisdiction they are, like prize courts, bound 
to apply international law (see below, notes 96, 97). 

* Art, 229 of the Treaty of Versailles provided: “Persons guilty of criminal acts against 
the nationals of more than one of the Allied and Associated Powers will be brought before mil- 
itary tribunals composed of members of the military tribunals of the Powers concerned.” 
Such mixed military commissions were approved by the American members of the Commis- 
sion of Responsibilities (Report, p. 71). Ha Manners, p. 407-10. 

_ % Though in fact the international law of war is drawn on fo supplement national regula- 
tions even in such cases. Colby, as cited. 
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a direct relationship between the individuals and the law of war by stating 
the object of the parties to “secure the general law and custom of war” and 
to establish provisions ‘‘to serve as a general rule of conduct for all belliger- ` 
ents.” Furthermore, in cases not included in the regulations, ‘‘the inhabit- 
ants and the belligerents remain under the protection and the rule of the 
principles of the law of nations as they result from the usages established . 
among civilized peoples, from the laws of humanity, and the dictates of me 
public conscience.’ i 

Thus an enemy defendent could properly object if he were tried in such a 
commission on the basis of a national regulation contrary to the international 
law of war. While the authority of Military Commissions comes from the 
national sovereignty, their law in dealing with enemy persons comes from 
international law.* In this respect they resemble prize courts.*” 

While the law of war applies to persons of all belligerent nations, practice 
has limited the competence of Military Commissions to persons acting in 
behalf of the enemy. Courts martial, applying national military law, have 
dealt with most offenses by the state’s own soldiers. There would therefore 
be no departure from practice if particular United Nations or the United 
Nations as a group established Military Commissions with competence 
limited to enemy persons accused of violating the law of war. Members of 
United Nations forces if guilty of such-offenses should be proceeded against, 
but such proceedings could be left to the tribunals and law of each nation. . 
In case the tribunal found that an enemy person had already been tried and 
adequately punished by a tribunal of his own state, the principle non bis in 
idem might be applied.*8 The function of a United Nations Commissio 
would be to-deal with those cases not adequately dealt with by a national 
military commission. 

“Act of state” cannot function as a defense in trials of ‘individuals for `. 
breaches of the law of war even though the act is committed in the state’s ` 
own territory. The fact that the state may be diplomatically responsible 
for such acts and'bound to make reparations has not been held to eliminate 
the individual’s liability before a Military Commission. It has been recog- 
nized that in cases of war or insurrection the individual can defend himself 
on the ground of act of state only if the act is one of “legitimate war.” % 
A state lacks power to authorize breaches of the law of war. 


% Ex parte Quirin, 317 U. S. 1, 1942; Cowles, as cited; E. D. Dickinson, in Proc. Am. Soc. 
Ini. Law, 1943, p. 47. 

7 The Marta, 1 C. Rob. 340, 1799; The Zamora, 2 A. C. 77, 1916; The Paquete Habana, 175 
U. 8. 677, 1900. 

88 By Art. 228 of the Treaty of Versailles Germany recognized ‘‘the right of the Allied and 
Associated Powers to bring before military tribunals persons accused of having committed 
acts in violation of the laws and customs of war . . . notwithstanding any proceedings or 
prosecution before a tribunal i in Germany or in the territory of her allies.” 

*® Underhill vs. Hernandez, 168 U. S. 250, 1897, Moore’s Digest, Vol. 2, p. 81; Ex parte 
Quirin, 317 U. 8. 1, 1942; above, note 76. 
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There has, however, been question whether such acts subject the perpe- 
trator to punishment if committed in pursuance of superior orders. In 
principle it would appear that superior orders cannot be a defense for an ` 
act which the state itself could not authorize. In practice the answer seems 
to have depended on the gravity of the offense and the definiteness of the 


‘order. An act of an obviously atrocious character has not been excused 


even by an explicit order. Acts the illegality of which would be less clear to 
the perpetrating soldier have been excused by the explicit order of the supe- 
rior but not by a more vague tolerance by the superior.!° There can be no 
doubt of the liability of the superior who orders or tolerates offenses of this 
kind. 101 

Apparently an enemy sovereign or puhiat of state caot claim immimity 


: _from prosecution for breaches of the law of war. If he could and the doctrine 


# 


respondeat supertor were applied, all individual liabilities for breaches of the 
law of war might be avoided. Enemy chiefs of state have been made 
prisoners of war and have been punished for breaches of the law of war.!% 
The principle of the independence and equality of states, while it applies in | 
the relations of belligerents to neutrals in accord with the traditional, concept 
of war, is suspended in relations of opposing belligerents to each other by the 
very nature of war. Each is seeking to impose his will on the other and is 
free to use measures of coercion permitted by the law of war in order to bring 
about a ‘complete submission of the enemy to his will. Thus the reasons 
hich accord immunity to chiefs of state in the courts of another state in 
imes of peace do not apply to actions against an enemy ruler for breaches of 
he law of war while the war is in progress nor would they apply to acts 
gainst an ex-ruler after the war is over. A ruler recognized as such in the 
ace would doubtless from sa fact acquire immunity from subsequent 


prosecution!“ 


‘While many enemy war amia could properly be dealt with by military 
tribunals of'particular Allied states or by combined United Nations Military 
tribunals enforcing the law of war, all could not. The law of war applies 
only in the relations between belligerents, consequently it would be difficult 
to apply that law to offerises committed by Germans against other Germans 
in Germany prior to Allied military occupation. Furthermore, it is contro- 


100 Oppenheim, Vol. 2, Sec. 253; The Llandovery Castle, German Court at Leipsic, Annual 


’ Digest, 1922-24, p. 235; Glueck, p. 140; Schwarzenberger, p. 72; Lawyers Guild, Report, p. 


21; George Finch, ‘Superior Orders and War Crimes,” this JOURNAL, Vol. 15, 1921, p. 440 
quotes on the point, Chief Justice Marshall in The Flying Fish, 2 Cranch 170, J. F. Stephens, 
History of Criminal Law of England, pp. 205-206, and the case of Henry Wirz, executed after 
the U. S. Civil War for brutal treatment of Union prisoners at Andersonville in spite of a plea ` 
of superior orders. See also Little vs. Barreme, 2 Cranch 170, 1804. American and British 
rules of land warfare give greater weight to superior orders (U. 8. Rules, Sec. 347). 

11 U, S. Rules, Sec. 347. 

10? Swarzenberger, p. 74-75; Q. Wright, Lega] Liability of the Kaiser, as cited. 

103 See Sec. 4, above. 
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versial whether some of the acts most condemned by opinion are forbidden 

by the law of war. Collective punishment of civilians offering resistance in 

occupied areas and execution of hostages as a measure of reprisal have been 
considered permissible by the ‘national regulations of some of the United 

Nations if committed during a state of lawful war.!“ 

Breaches of the law of war if in fact committed in pursuance of a political 
movement would come under the usual conception of political offenses not 
subject to extradition. Furthermore, the offenses listed in extradition 
treaties are usually confined to offenses against the criminal law and do not 
include breaches of the law of war.!% If a tribunal were established in the 
name of the entire community of nations to try offenses against the law of 
war it might be assumed that neutral states, who perhaps in such a situation 
would provide some of the judges, would be ready to place such persons who 
had sought an asylum in their territory before the tribunal without the 
normal procedure of extradition.!*? Such a tribunal, however, should in 
principle be open for the trial of anyone accused of violating the law of war 
- whether on behalf of the Axis Powers or the United Nations provided he had 
not already been adequately punished. If the tribunal derives its authority 
from the community of nations and is charged with proceeding against viola- . 
tions of the traditional law of war, there should be no discrimination between 
the two sides,}%8 

This consideration raises the question whether present hostilities constitute 
a state.of war in the traditional sense in which international law applies 
equally to both belligerents.1° 


7. Offenses against the law of peace 


The United States Constitution gives Congress power “to define and , 
punish piracies, and offenses against the law of nations.” "° As applied in 
United States law this provision embraces two types of offenses; the first is a 
permissive extension of jurisdiction, the second an obligatory exercise of 
jurisdiction. In the first category are acts committed outside the normal 
territorial or personal jurisdiction of the United States which the United 
” States is free to punish by. virtue of a rule of customary international law as 
in the case of piracy or by a conventional rule as in the cages of slave trading, 

* 


14 The ‘execution of hostages seems to be prohibited by Hague Regulations Art. 50 and 
Geneva Convention on Prisoners of War, 1980, Art. 2; U. S. Rules, Secs. 73, 348, 358 (d), final 
sentence, and 359, though it is permitted as a measure of reprisal by U, 8. Rules, Sec. 358 (d), 
first two sentences. l 

18 Re Ezeta, 62 Fed. Rep. 972, 1894, Harvard Research, Draft Convention on Eziradition, 
Arts. 5, 6, in this JOURNAL, Vol. 29 (1935), Supplement, p. 117. ; 

1% “Military offenses” are not usually included in treaties either as extraditable or as non- 
extraditable; same, p. 119. 

107 Many states have manifested a willingness to refuse asylum to war criminals; above, 
note 83. 108 See Hyde, Wright, Proc. Am. Soc. Int. Law, 1943, pp. 43-4, 55-6. 

109 Above, See. 3. - . 0 Above, note 19. . 
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cable cutting, and pelagic scaling. Second are acts such as offenses against 
foreign diplomatic officers committed within the norma] jurisdiction of the 
. United States which the United States considers itself obliged;to punish 
under penalty of international responsibility.™ 
_ During the 19th century the theory came to be widely accepted that acts 
in both categories were crimes only against national law, and that the law 
of nations was involved only in permitting an extension of normal criminal 
jurisdiction or in requiring an exercise of normal criminal jurisdiction to 
avoid international responsibility."* The earlier theory, still held by many 
_ jurists, was different. It was considered that the law of nations itself estab- 
lished certain offenses of individuals and that national courts in dealing with — 
such offenses acted as agents of the community of nations..% The law of : 
nations, it was argued, established these offenses because, though they might - 
threaten the peace and security of the state which exercised jurisdiction, 
they threatened primarily the peace and security of other states or of the 
international community as a whole.. For convenience those threatening 
the peace of other states may be called “offenses against the law of peace,” 
and those threatening the pesce of the community oF nations “offenses 
ainst universal law.” While piracies, whose perpetrators were often 
ered to m Tia humanis generis, are the classic illustration of offenses 
against universal law, other offenses defined by general conventions or in- 
herent in the conception of a world community might also be thus character- 
ized. 114 
States early realized the importance of punishing acts, here described as 
offenses against the law of peace, such as injuries to foreign ambassadors, 
breaches of neutrality, setting on foot military expeditions against friendly 
governments, counterfeiting foreign currencies, or libelling or assassinating 
foreign sovereigns, because failure to do so might lead to war. These acts, 
therefore, in offending other nations, jeopardized the security of the state 
with jurisdiction over the culprits and it was not always clear which motive 
was most important in leading to their incorporation in national law." 


11 See Q. Wright, Control of American Foreign Relations, pp. 179-191. 

u: See Harvard Research, Draft Convention on Piracy, this JOURNAL, Vol. 26 (1932), 
Supplement, pp. 754-60. 

u3 Same, pp, 751-54. This assumes that the exercise of national jurisdiction may be 
limited by international law, i.e. that a state may have jurisdiction, in certain circumstances, 
to apply and enforce the law but not to make it. It must apply and enforce international 
law (see above, notes 96, 97). ` The opposite opinion assumes that the jurisdiction of a 
sovereign State, if possessed at all, must be complete, i.e. it must include legislative, as well as 
judicial and executive power; there is no inherent necessity for such an assumption. 

4 As, for example, slave-trading, illegal destruction of whales or other maritime resources, 
cable cutting, illegal trade in narcotic drugs or arms, and acts of international ageres- 
sion. 

uë ResPublica vs. DeLongchamps, 1 Dall. 111, 117, 1784, Moore’s Digest, Vol. 4, p. 623; 
Q. Wright, The Ouflawry of War, pp. 80-83. Laws penalizing propaganda hostile to foreign 
states have been based on both grounds: Vernon VanDyke, ‘‘The Responsibility of States for 
International Propagands,” this Journat, Vol. 84 (1940), p. 70 
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‘It is clear that the acts of violence committed by the Axis Governments 
have been injurious both to the particular nations attacked and to the com- 
munity of nations ag'a whole. It is also clear that many of these acts are of 
a character which if not committed under state authority or in a war would 
have the character of military expeditions, piracies, conspiracies to commit 
such acts, or other long established “offenses against the law of nations.” 

Leaving consideration of offenses against the community of nations as a 
whole for the next section, can persons Gommitting acts injurious to other 
states in behalf of the Axis be punished for offenses against the law of peace? 

International practice has refused to accord an individual immunity for 
an act injurious to another state on the ground that it was authorized by his 
government, if the act was in violation of the authorjzing government’s 
obligations under international law, at least if committed outside that: 
government’s territory.“® Thus the old practice of private reprisals, 
whereby state authorization justified merchants in seizing property of foreign 
debtors on the high seas in time of peace fell into abeyance.” Such acts 
became piracy and the individuals were liable therefor. Reprisals hence- 
forth could only be made by public vessels. By the Declaration of Paris 
of 1856 privateering was abolished and even in time of war a Letter of Marque 
no longer protected the privateer from treatment as a pirate. More recently 
submarine sinkings in breach of rules of international law have been formally 
declared to be piracy."!8 International practice has also withdrawn the 

- protection of act of state from acts.of soldiers and sailors invading foreign 
territory without justification of war, necessity, or consent,’ or in violation 
of specific rules of war. It would appear that if war is outlawed altogether, 
all acts which in time of peace are offenses against the law of nations — all 
‘sinkings at sea, invasions of foreign territories, bombings, in fact all military 
activities destructive of life or property — may no longer be covered by an 
act of state declaring war. Individuals committing such acts would, there- 
fore, be criminally liable unless it could be demonstrated to the satisfaction 
‘of the tribunal exercising jurisdiction that the hostilities in which they par- 
ticipated were necessary for defense, were permitted for international sanc- 
tions or were generally recognized as a state of war, or that the acts were justi- 
fied by the rules of war applicable during the de facto hostilities." 


ue Above, notes 46, 47, 68, 75, 76. 

u7 Grover Clark, “The English Practice with regard to Reprisals by Private Persons,” 
this JOUENAL, Vol. 27 (1933), p. 694. 

us See Unratified convention on Submarines, Washington Conference, 1922 (this JOURNAL, 
Vol. 16 (1922), Supplement, p. 57) and Nyon agreement during Spanish Civil War (same, 
Vol. 31 (1937), p. 179). Art. 22 of the London Naval Agreement (Trenwith, Treaties of the 
U. S., Vol. 4, p. 5281) forbade submarine sinking of merchant vessels without putting pas- 
sengers, crew, and papers in a place of safety but did not characterize violations as “piracy” 
as did the other two agreements referred to. See Proc. Am. Soc. Int. Law, 1938, p. 160. 
Raoul Genet (“The Charge of Piracy in the Spanish Civil War,” this Jovrnat, Vol. 32 (1938), 
p. 253) and Manners (pp. 412-14) disapprove this use of the word “piracy.” 

119 Above, note 75. 180 Above, notes 76, 99. 11 Above, Sec. 3, and note 52a. 
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Since the conception of superior command functions only in respect to 
acts of state, once the shield of the latter doctrine is withdrawn the offender 
against the law of peace cannot defend himself by his orders or commissions’ 
unless under the circumstances they were permissible.*. 

Prosecutions for offenses against the law of peace in natidnal fibula 
. would be subject to the limitations discussed in connection with offenses 

against national law, including the claim of sovereign immunity.” No 
such limitations would, however, apply to prosecution in an international 
tribunal. Such a tribunal: would function in the interest of the community’ 
of nations asa whole. Al states have an interest in the prevention of viola- 
.tions of the law of peace by individuals. States not participating in the 
present hostilities should, therefore, be willing to turn over such offenders for 
trial in the international tribunal without the formalities of extradition: | 

If it is assumed that the acts of the Axis governments constituted illegal 
aggression and did not institute a state of lawful war, many “war criminals” 
could be proceeded against as offenders against the law of peace.’% This : 
‘conception, however, applies only to acts of individuals injurious to a state 
other than the one in whose territory the act was committed. Consequently 
the butchery of German Jews in Germany would not be an offense against 
‘the law of peace in the usual sense. 


\ 8. Offenses against universal law 


. If the community of nations is looked upon as a juristic community of | 

„which not only states ‘but also individuals are members,” it should be en- ` 
titled like all juristic communities to defend its own existence and it might 
be assumed that its law forbids acts by its members manifestly threatening 
that existence. Salus populi suprema lex. Piracies and offenses ‘defined 
by general treaties have long been dealt with as offenses against universal 
law.117 Treason and sedition are offenses inherent in the concept of a jural 
community. If the activity of the Axis Governments and their followers 
„are not justified by the existence of a “state of war” but have the character 
of a conspiracy, rebellion, or aggression against the world community it may 
be held that all acts in pursuance of this conspiracy, having a character 
generally recognized as criminal in the law of civilized countries,“* are crimes 
against universal law.2* This appears to be the concept adopted by Acting 
Secretary of State Grew when he referred to the responsibility. of the German 


m Above, note 77. 3 Above, Sec. 4. IN Above, note 83. 

1% Above, Sec. 3. 1% Above, notes 25 and 26. 17 Above, notes 113 and 114. 

138 Acts of that character can be ascertained by reference to extradition treaties. A general 
definition is suggested in the Harvard Research, Draft Convention on Extradition, Art. 2, this’ 
JOUBNAL, Vol. 29, 1935, Supplement, p. 72. See also list of extraditable offenses in U. 8. 
and other treaties: same, pp. 244-74. A number of general conventions and proposals have 
included such lists: p. 279. 

19 Levy, p. 1089. This theory has been confused with the idea of holding individuals 
criminally liable for breach of the Pact of Paris. (Lawyers’ guild, Report, p. 18; Glueck, _ 
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leaders “for the whole broad criminal enterprise devised and executed with 
ruthless disregard of the very foundation of law and morality. 72130. 

The situation resembles piracy. That crime results from the violent or 
predatory character of the act, the illegitimate motives of the actor, and the 
absence of effective national jurisdiction.4! The offenses which have been 
characterized as war crimes combine violent and predatory action, the mo- 
tive of promoting illegal aggression, and the absence of a national jurisdiction 
which can be relied upon to. punish such offenses. The Axis Governments 
by their violation of the obligations of the state have forfeited the right to 
exercise jurisdiction, at home, in occupied territory, or on the high seas. Be- 
cause of the magnitude of the hostilities, however, humanitarian and practi- 
cal considerations would require that those governments be accorded a 
status like that which international law has accorded insurgents."* 

This theory, like thé older theory of piracy jure gentium, assumes that 
individuals, in addition to being subjects of their national communities, 
are to a limited extent subjects of the world community ; that their acts mani- 
festly directed toward the destruction of that community are criminal; and 
that the criterion for identifying such acts is to be found in the congruence 
of an illegal purpose of the movement to which they contribute and a crimi- 
nal character of the act itself. States habitually apply such a theory to 
rebels and insurgents: These persons are in principle guilty of treason, but 
in practice they are usually accorded amnesty in so far as their acts con- 
formed to the law of war and a military rather than a criminal intent. 

The members of the community of nations have generally recognized the 
hostilities of the Axis powers as aggressions, contrary to the obligations of 
these states under treaties and general principles of international law. Ag- 
gression has been defined as ‘‘a resort to armed force by a state when such 
resort has been duly determined, by a means which that state is bound’ to 
accept, to constitute a violation of an obligation.” “* The Axis powers as 
parties to the Pact of Paris were under obligation not to resort to armed 


pp. 38, 190, note 4.) .The Pact created obligations for states, not for individuals. Its sig- 
_ nificance for the war crimes problem is not that it created a crime of initiating hostilities, 

but that by “outlawing war” it made a ‘‘state of war” no longer a defense for acta which, 
apart from such a state have alsvays been universal crimes. Just as a permitted killing in a 
duel became murder as soon as duelling was’“‘outlawed”’ by legislation, so permitted killing 
and destruction of property in a war become piracy and murder as soon as war is outlawed. 
But the outlawry of war does not abolish the right of self defense, and thus, with war out- 
lawed, killings and depredations by the forces of the aggressor become crimes and those of the 
defender acts of legitimate self defense. (John E. Stoner, S. O. Levinson and the Pact of Paris, 
Chicago, 1948, pp. 191, 196.) See, however, the exception referred to in note 52a. i 

40 Dept. of State Bulletin, Vol. 12, No. 297 (Feb. 4, 1945), p. 155. 

131 Harvard Research, Piracy, Art. 3, this Jounnat, Vol. 26 (1932), Supplement, p. 769. 

le The Three Friends, 166 U. S. 1, 1897; Q. Wright, Study of War, pp. 695-696; above, 
note 52a. 1 

ist Harvard Research, Aggression, Art. 1 (c), this JounnaL, Vol. 33 (1939), Supplement, 
pp. 847, 871. f 
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force and:their violation of this obligation has been determined by general- 
_ Tecognition of the members of the community of nations. This is the uni- ^ . 
‘versally accepted method for determining facts and establishing liabilities 
under general international law in the absence of an applicable convention 
providing a different procedure. If the Axis Governments are guilty of 
aggression, they cannot shelter individuals committing acts otherwise crimi- 
nal in pursuance of that aggression by declaring them “‘acts of state,” or acts 
during a ‘‘state of war.” Furthermore, if this is so, such offenses must be re- 
garded as acts of the individuals which commit them against the peace of the 
community of nations. 
Offenses against universal law would be peciliarly adapted for trial i ina 
- tribunal acting under the authority of the international community. Such 
. a tribunal would not be limited in competence by the place of the act or the 
nationality of the accused, nor would. the defenses of act of state, cope 
orders, or sovereign’s immunity be available to the accused, 


9. Conclusion 


Four systems of law—national law, the law of war, the law of paca and 
. world law—may be utilized to punish: war criminals.” Each basis of prose- 
cution has some advantages and some disadvantages. 
Trials under national criminal law would have the advantage of precise, © 
. Tules and procedures and established tribunals, but the acts of many of the 
most serious offenders would not be subject to'the jurisdiction of the erimi- 
nal courts of any of the United Nations and there might be difficulty in secur- 
ing the culprits if they have sought asylum in neutral states. Such trials . 
would make no contribution to the evolution of international criminal law and, 
as the chief Nazi and Fascist officials might escape any national jurisdiction, ' 
-such trials might not have important preventive effect. They would not 
vindicate international law nor would they have an important influence in- ` 
deterring future “war criminals.” Their main value would probably be in 
satisfying national demands for POE PON and even this BaGlaisovion might’ 
. prove incomplete. 

Prosecutions under the law of war whether in national military commis-. 
sions or în a United Nations military commission would also have the advan- 
tage of established rules and procedures. A larger proportion of the war- 
criminals could be subjected to such commissions than to national criminal 
courts but offenses by Germans against Germans in Germany could not be 
easily dealt with, and difficulties in obtaining the culprits from neutral asy- 
lums might be encountered. Such trials would proceed on the assumption 
that the hostilities constitute “war” in the traditional sense and would 
make no contribution to the development of the international law of aggres- 
sion. They would vindicate the law of war but not the developinglaw of 


. 38 Above, note 51. See also Q. Wright and others, Legal Problems in the Far Eastern C 
flict, New York, 1941, pp. 117, 120, 145, 182. 
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peace. They might deter future soldiers from violating the law of war but 
they would not discourage future aggressors from initiating war. Their main 
value would also-be to satisfy demands for retribution. 

. Prosecutions under the international law of peace would vindicate that 
law and would discourage future breakers of that law. Like prosecutions 
under the law of war they might not reach offenses committed within the 
Axis nations. They would also suffer the disadvantage of having a more con- 
troversial legal foundation than procedures under national law or the law of 
war. They might avoid some of the difficulties in getting custody of the cul- 
. prits especially if a genuinely international tribunal were established with 
nationals of some neutral states on the bench. ; 
` Prosecutions under universal law would have the disadvantage from the 
juridical point of view of resting upon a controversial legal foundation. Such 
trials would look towards the future rather than to the immediate past but it 
is believed that sufficient legal materials exist to nullify the suggestion that 
they would rest upon ex post facto law. Such trials would be the most satis- 
factory in reaching all the war criminals, in vindicating the rule of law, in 
deterring future war crimes, in satisfying demands for retribution, and in pre- 
venting further danger from the war criminals. Such trials would assert 
that the community of nations, which the Dumbarton Oaks Proposals seek 
to organize, already exists, and would demonstrate by acts louder than words 
` that human rights can be ‘vindicated and inhuman offenses can be punished. 
Without widespread convictions on these matters, sustained by firmer evi- 
dence than the contracts of governments, the general organization for peace 
and security is not likely to flourish. 

There is, of course, no reason for confining prosecutions to any one of these 
systems of law. Apparently the London declaration of 1942, the Moscow 
declaration of 1943, and the Yalta declaration of 1945 all contemplate the 
parallel use of several. 


} 


g OOO EDITORIAL COMMENT . 
ARMISTICES—1944 STYLE ` 


The armistice agreements ! concluded between the Cavemen and high , 
commands of Rumania, Finland, Bulgaria, and Hungary and their opposing 
belligerents on September 12, September 19, and October 28, 1944, and, 
January 20, 1945, respectively, have furnished the first clear-cut indications’ 
of the general type of political and military treatment to be meted out to the 
remaining Axis partners at the conclusion of hostilities. -While a number of 
capitulations were signed in the earlier stages of the war,? and two armistices, 
eo nomine, were concluded by the French Government and High Command ; 
with Germany and Italy respectively, no armistice agreements imposed’ by” 
the United Nations have hitherto appeared in integral form, it being gen- 
erally understood that published versions of the armistice concluded be- 
tween the United Nations and Italy on September 3, 1943 were incomplete.* - 
The four armistice agreements and their annexes thus form: the most interest- 
ing nexus of legal stipulations, military procedures, and politico-economic 
settlements which have appeared since the close of World War I. Because 
they are likely, under the prevailing climate of opinion which calls for a 
“long armistice,” to serve for some time as yardsticks for the measurement ` 
of the political and social behavior of the defeated countries, they merit 
special attention and analysis. Finally, because what is sauce for the 
goslings may reasonably be assumed to savor of what is in store for the 
gander, they may have a certain value in forecasting the provisions of other 
armistices to come. es 

While Anglo-American practice in the past has been extremely flexible in 
referring to capitulations, truces, suspensions of arms, and other such acts, as 
armistices, and the reverse,‘ Continental practice, particularly since the 


1 For the texts of the four armistices see below, supplement, pp. 85-103. , v 

? Reference is made to the capitulation of the residual Polish forces in Warsaw late in 
September, 1939; that of the Netherlands High Command on May '16, 1940; that of the 
Belgian High Command and the King on May 27, 1940; to the surrender of representatives 
of the Yugoslav High Command at the end of April, 1941, and of the Greek High Command 
in mid-May, 1941, as examples. The terms of surrender of Axis forces in Syria in June, 1941 
antedate the formation of the United Nations and therefore do not ; possess a character coma 
parable to the agreements here discussed. 

3 For the proclamation of the Italian armistice by General Eisenhower on September 8, ~ 
1943, seo The New York Times, September 9, 1943: For an alleged statement of tho: terms ' 
see Revue de Drott International (Sottile), XXII" Année, No. 2 (April-June, 1944), p. 170. 

t See Percy Bordwell, Ths Law of War between Belligerents: A History and Commentary, 
Chicago, 1908, pp. 204-205, and W. E. Hall, International Law, Oxford, 1895 (4th ed.), pp. 
564-565. 
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First and Second Hague Conferences, has steadily crystallized its con- 
ceptions.’ It tends to consider an armistice as an agreement for the general 
termination of hostilities, concluded by both military and civilian represent- 
atives of a defeated Power on wider than strictly military bases, to provide 
not merely for the end of open warfare, but for a transitional régime of 
indeterminate duration. The experience of the United States as a negotiator 


_ of the armistices with Austria, Hungary, and Germany in 1918 * committed 


it almost irretrievably to following Continental practice. It is not sur- 
prising, therefore, that the conception of a general armistice as largely 
equivalent to the “preliminary peace’’ of older usage, underlies the juridical 
thinking embodiéd, with its consent, in three of the four armistices under 
review. The non-participation of the Soviet Government in the practices 
of 1918 has not, however, operated to create any visible disharmony between 
the practice of the Allied and Associated Powers:a quarter of a century ago 
and that of the Soviet Government and High Command now. If anything, 


- the fact of Soviet participation in, and paramount influence on, the negoti- 


ations preceding the conclusion of these armistices tends to develop, in the 
present setting, precedents laid down by the Soviet Republic twenty-five 


` years ago when it concluded armistice conventions with its limitrophe 


neighbors. Thé armistices of 1944 are thus, both ideologically and textually, 


new syntheses of hitherto unjuxtaposéd practices. 


GENERAL PROVISIONS - 
All four armistices were concluded at Moscow between mixed military and 


civilian delegations of the defeated’ and representatives of the Allied 
(Soviet) High Command, a British general participating in the negotiations 


with Bulgaria, because of the overlapping theaters involved, as “the repre- 
sentative of the Supreme Allied Commander in the Mediterranean.” In 
keeping with the long established Continental practice of waiving ratification 
of armistice conventions if the negotiators possess special full powers, none 


‘of the armistices required further confirmation on either side, and thus 


expressly entered into effect immediately upon their signature. However, 
on the Allied side a new factor entered into consideration: in addition’ to the 


‘s Seo Paul Fauchille, Traté de Droit international public, Tome II, pp. 326-334 and 536- 


> 540 for an excellent statement of Continental practice. 


‘é Seo United States, Department of State, Foreign Relations of the United States, 1918, 
Supplement 1, Vol. I, pp. 1-498. 
1! Thus the Rumanian Delegation consisted of a Minister of State, a General, a Prince and 


a civilian; the Finnish Delegation of the Minister of Foreign Affairs, the Minister of Defense - 


(a General), the Chief of Staff and a general officer; the Bulgarian delegation of the Minister 
of Foreign Affairs, the Minister of Finance and two Ministers without portfolio—a wholly‘ 
civilian delegation, which is an exception to the general rule. The Hungarian Delegation’ 


- consisted of the Minister dor Foreign Affairs, a General and the State Secretary of the Cabinet 


of Ministers. 
* Rumania, Art. 20; Finland, Art. 23; Bulgaria, Art. 19; Hungary, Art. XX. 
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explicit authorizations by specified national governments, the delegates . 
acted not only for themselves but “in the interests of all the United Nations” 
in the Rumanian instrument and “on behalf of all the United Nations: at 
war” with Finland, Bulgaria or Hungary respectively in the’ three other 
agreements.* This stipulation thus laid claim for the United Nations to a 
new corporate and representative capacity !° which is reflected, from time to 
timé, in other articles. 

_All the armistices were drafted in English and iaaa as the official 
languages, with a vernacular version, which is expressly denied any claim to 
authenticity, for each of the defeated powers.4 This marks a new advance 
for both Russian and English as diplomatic languages to the exclusion of 
French, and places English and Russian on a juridical parity. In the case of 
Finland a special interest attaches to the abandonment by Finland of any 
effort to negotiate in both Finnish and Swedish, this marking a new low - 


s According to the Department of State Bulletin, Vol. X, No. 252 (April 22, 1944), pp. 3874- ` 
876, Rumania was at war with the United States of America, Australia, Bolivia, Canada; 
Czechoslovakia, Haiti, Luxembourg, New Zealand, Nicaragua, the Union of South Africa, 
the Union of Soviet Socialist Republics and the United Kingdom, while relations with her 
had been severed by Argentina, Belgium, Brazil, Chile, Costa Rica, Egypt; Greece, Iran, 
Mexico, the Netherlands, Norway, Poland and Yugoslavia; Finland was at war with Aus- _ 
tralia, Canada, Czechoslovakia, New Zealand, the Union of South Africa, the Union of Soviet 
Socialist Republics and the United Kingdom, while relations had been severed by Belgium, 
Egypt, the Netherlands, Norway, Poland ‘and Yugoslavia, and—a few months later, the. ` 
United States of America; Bulgaria was at war with the United States of America, Australia, 
Bolivia, Czechoslovakia, Greece, Haiti, Luxembourg, New Zealand, Nicaragua, the Union 
of South Africa, the United Kingdom and Yugoslavia, joined at the last minute by the 
Union of Soviet Socialist Republics, while relations had been severed by Argentina, Belgium, 
Chile, Egypt, Iran, Mexico, the Netherlands and Poland. Hungary was at war with the 
United States of America, Australia, Bolivia, Canada, Czechoslovakia, Haiti, Luxembourg, 
New Zealand, Nicaragua, the Union of South Africa, the Union of Soviet Socialist Republics, 
the United Kingdom and Yugoslavia, while relations were severed by Argentina, Belgium, 
Brazil, Chile, Costa Rica, Egypt, Greece, Iran, Mexico, Netherlands, Poland and Uruguay. 

It is apparent from the foregoing that Rumania was, with three relatively unimportant 
exceptions, chiefly involved in war with the United States, the British Commonwealth and 
Russia; Bulgaria with the United States, the British Commonwealth but not Russia—up to 
the last minute; Finland with Russia, the British Commonwealth, but not the United States, 
and with no severance of ties by any of the American Republics. Hungary was, accordingly, 
at war with Yugoslavia and all the states at war with Rumania, and so fell almost exactly 
‘into the pattern set by her European neighbor while additionally drawing the wrath—to the 
degree of severance of relations—of Uruguay. The status of Polish-Hungarian relations 
has never been satisfactorily cleared up, although the Polish Legation i in Budapest ceased 
to function in January of 1941. 

10 Tt will be recalled that in the peace settlement following World War I ‘the: preambles to 
the treaties of Versailles, Saint-Germain, Neuilly, Trianon, and Sevres indicated in each 
instance by name the “Principal Allied and Associated Powers” and also separately enu- 
merated the states classified merely as “ Allied and Associated Powers”; nowhere was there a 
corporate capacity or designation. 

u This is stated in the conclusion of each agreement. 
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point in the history of the status of Swedish as an official language." The 

Finnish and Hungarian armistices also entrusted to the Soviet Government 
. the duty of transmitting official copies of the maps to each of the other 
` governments on whose behalf the armistice was concluded. 


MILITARY PROVISIONS 


‘The principal military objective of the armistices being to terminate 
hostilities, the initial article in each instance provides for this, the Rumanian 
armistice having the widest scope and forcing a complete military volte- 
face. Thus Rumania was compelled to discontinue military operations 
against the U.S.S.R., withdraw from the war against the United Nations, 
break off relations with Germany and her satellites,“ and enter into the war 
and promise to wage war on the United Nations side, placing her armies under 
the Allied (Soviet) High Command, with a view to recovering her independ- 

-ence and sovereignty. Finland, having given her pledge to break with 
Germany and evict German troops before the armistice was signed, merely 
pledged mutual cessation of hostilities and a break with Germany’s satellite 
states, such rupture being defined as including all diplomatic and consular 
relations, and use of communications media with Germany and Hungary,“ 
and—what is decidedly new and important—the discontinuance of pouch 
and cypher and telephone communications with foreign countries by diplo- 
matic missions and consulates located in Finland. This proviso, which is 
clearly intended to circumvent new forms of “‘unneutral service” by neutral 
diplomatic missions, will no doubt have its own precedent vahie, as hitting at 
neutrals through the vanquished. Certainly it marks an appreciable re- 
cession of neutral diplomatic rights. For Bulgaria, after her fleeting war 
with the U.S.S.R., there was only the obligation to cease war with all the 
other United Nations, break with Germany and Hungary, and pledge to 
make available such forces as might be required for service under Allied 
command—a stipulation possibly intended to impress Turkey, but hardly 
likely to be fully enforced. 

Further to disable the enemy, the armed forces of Germany in Rumania, 
Finland, Bulgaria and Hungary were ordered disarmed, the Rumanian 
armistice providing for their internment, the other three for the surrender of 


8 In keeping with previous domestic practice, it is to be expected that Finland will publish 
an official version of the armistice in Swedish, but it will possess an “official” value only 
within the country and not internationally. 

4 The phrase, as a legal description for the anti-Soviet coalition built up by Hitler, is new 
but occurs frequently in the three armistices. It appears not only as a convenient label for 
the classification of puppet régimes, but is apparently also intended to put in question—in 
terms of Rumania’s own experience—the ‘‘sovereignty” and “independence of such areas in 
view of their previous manifest subordination to the Third Reich. No such designation is 
found in the Hungarian armistice, Hungary itself being obviously the last important satellite, 

u Article 5 and Annex; Hungary, Art. XVI and Annex, 

x Rumania, Art. 2; Finland, Art. 2; Bulgaria, Art. 1 (B); Hungary, Art. I (B). 
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all military, naval, and air personnel as prisoners of war; in any event, all 
nationals of Germany and Hungary in Rumania, Finland, and Bulgaria and 
of Germany in Hungary, were ordered interned. This procedure marks a 
rather high degree of severity toward the civilian population involved but . 
appears to have been imposed ‘by the circumstances of the war and the 
possibility of large scale subterfuge to permit military personnel to escape. 
It is a procedure more severe than was exacted by Russia of either Finland; 
Poland, or the Baltic States at the conclusion of World War I. A note- 
worthy feature is the exemption from internment under the Rumanian armi- 
stice of German and Hungarian citizens of Jewish origin. This is in-’ l 
tegrally connected with other measures of a politically remedial character dis- 
cussed below, which endeavor to erect the framework of a new and humane 
legality following the collapse of the repressive Nazi-authoritarian régimes. 
- The common pattern of the armistices, which becomes continually clearer. 
as their provisions are compared, is evidenced in the stipulations ensuring 
the Soviet and other Allied forces facilities for free movement in any di- 
rection, and access without cost to all installations, transport systems, air- 
fields, etc., of the respective countries.“ The surrender of all Allied per- 
sonnel in enemy hands is next demanded, entailing the repatriation of Allied 
prisoners of war 9s well as of interned Allied citizens on the territory of the | 
defeated countries and Allied nationals transported to either Finland, 
Rumania, or Bulgaria.” This is exacted of Rumania, Bulgaria and Hungary 
on a unilateral basis, whereas Finland receives an explicit pledge that 
Finnish prisoners of war and interned persons now located on the territory of 
. Allied States will be transferred to Finland. This posits an equality and 
` reciprocity of treatment for Finland which reveals itself elsewhere, chiefly 
through skilful drafting, in appreciably milder terms or more restricted de- 
mands than those imposed upon the former Balkan satellites. Special- 
attention is given the needs of prisoners, internees and displaced persons, the 
agreements setting a formal standard of “adequate food, clothing, and 
medical services in accordance with hygienic requirements” —apparently an 
appeal to scientific standards of public health rather than to the provisions 
of international sanitary conventions. 


MINORITY GUARANTEES 


Correlative to the stipulations liberating Allied nationals are those re- - 
leasing, irrespective of citizenship or nationality, all persons held in con- - 


18s German nationals of Jewish origin, temporarily domiciled in Hungary, were exempted 
from internment. Rumania, Art. 2, Annex; Hungary, Art. I, Annex. 
18 Rumania, Art, 8 and Annex; Finland, Art. 3 and Annex; Bulgari; Art. 8; Hungary, 
Art. IO and Annex. 
. 1" Rumania, Art. 5; Finland, Art. 10; Bulgaria, Art. 4 and Protocol. The Hungarian 
armistice speaks of providing “adequate food, clothing, medical services and santtary and 
hygienic requirements’””—another evidence of reference to objective rather than juridical, 
_Le., conventional, standards. 
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finement in the territory of the defeated nations on any one of three 
grounds.?8- The first category embraces activities in favor of the United 
Nations—presumably applying to overt acts; the second covers persons 
incarcerated because of their sympathies with the cause of the United 
Nations—attitudes doubtless characterized by the enemy as subversive; the 
third category comprises offenses arising from status, covering persons con- 
demned simply because of their racial origin—a term broadened in the Bul- 
garian armistice to cover “racial or religious reasons, ” quite understandable 
in areas where an odium theologicum has long prevailed. Taken together 
with the pledge to repeal or remove all discriminatory legislation and re- 
strictions or disabilities of this character, these clauses enter a new field quite 
unconnected with military operations. They amount to an internationally 
imposed amnesty for offenses against an overthrown political régime. At 
the same time they set up a new form of minority guarantees for political, 
racial or. religious groups bereft of any. toleration under outgoing totalitarian 
régimes. A further promise of remedial action is given in the pledge exacted 
of each of the defeated to collaborate with the Allied Powers in the appre- 
hension and trial of persons accused of war crimes.1* 


Economic CLAUSES 


With persons in these various categories disposed of, the armistices turn to 
the material side, requiring first the restoration of previously existing state 
frontiers ? between Rumania and Russia, Rumania and Hungary, Finland 
and Russia, Bulgaria and Greece and Yugoslavia, and between Hungary 
and Czechoslovakia, Rumania, and Yugoslavia. This is not merely a 
return to the status quo ante, but a basic decision regarding frontiers for the 
future. In that respect at least, the clauses are those of a preliminary 
peace. 

In the wake of surrender of territory comes the surrender as “trophies” 
“booty” of all German and Hungarian war matériel, including both war and 
merchant vessels of both countries found within Rumanian, Finnish or Bul- 


18 Rumania, Art. 6; Finland, Art. 20; Bulgaria, Art. 5; Hungary, Art. V. 

18a Because of the complicated and ill-defined position of a number of categories of persons 
found in Hungarian territory, the Hungarian armistice added to Article V a special para- 
graph obligating the Hungarian Government to take “all necessary measures to ensure 
that all displaced persons and refugees within the limits of Hungarian territory, including 
Jews and stateless persons, are accorded at least the same measure of protection and se- 
curity as its own nationals.” i 

19 Rumania, Art. 14; Finland, Art. 13; Bulgaria, Art. 6; Hungary, Art. XIV, The Hun- 
garian armistice additionally provides for “the surrender to the governments concerned of 
persons accused of war crimes”. This is a stipulation obviously intended to forestall and 
override objections of a statutory or constitutional character, such as that laid down in 
Art. 112 of the Weimar Constitution of the German Reich against a nation’s surrender of 
its own nationals, This may well forecast an analogous provision in the armistice terms 
for a defeated Germany. ` 

7 Rumania, Arts. 4 and 19; Finland, Arts. 6, 7, 8, and Annex 9; Bulgaria, Art. 4 and 
Protocol; Hungary, Art. II. 
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garian jurisdiction.” Other stipulations lay down guarantees against the 
removal or destruction or sabotage of enemy-owned or enemy-controlled 
property, movable or immovable, whether owned by the enemy state or by 
-enemy nationals or by non-nationals domiciled in enemy or enemy-occupied 
territory. While comprehensive in its scope and phrased so as to apply to 
widely ramified conditions, this proviso is apparently directed primarily 
against the flight of privately owned capital from regions to be placed under 
occupation by the Red Army. All such property in Rumania and Finland is’ 
to be subject to the Allied (Soviet) High Command; in Bulgaria and Hungary 
to the dictates of the Allied Control Commission. . 

The treatment of merchant shipping under the armistice conditions is 
rather complex, and some of the thorniest questions as to title and possession 
are deliberately postponed, it being obviously impossible for the United 
Nations to reach agreement on all the points of law, including prize law, 
before the armistices were concluded. In the main, merchant shipping of 
the United Nations found in the ports of the defeated countries is, without 
exception, to be turned over to the Allied (Soviet) High Command “‘in the 
interest of the Allies” and placed under its operational control “for the 
duration of the war against Germany and Hungary.” Subsequently such 
ships are to be returned to their owners. That this opens up a number of - 
interesting legal problems is obvious in the light of recent litigation over the 
ships of Estonia, Latvia, and Lithuania in foreign courts. 

The fiscal and economic controls to be exercised by the Allied (Soviet) 
High Command in the territory of the defeated states are extensive, involv- 
ing power to demand or requisition goods and currency to cover the needs of 
the control agencies, and a blanket right to utilize all the major forms of eco- 
nomic installations and enterprises, if necessary.” 

The problem of reparations * is differently faced in each a Ru- 
mania’s load is appreciably lightened by her participation in the war on the 
Allied side, yet a total of $300,000,000 payable over a six year period, 
chiefly in commodities such as grain and oil, is required of her. Finland is 
held to a similar amount, to be paid for in timber, paper, cellulose, seagoing 
craft, etc. Bulgaria is merely required to “make such reparation for loss and 

z Rumania, Art, 7; Finland, Art. 15; Bulgaria, Art. 12; Hungary, Art. VII, and Protocol, 
Art: 2. Only German material and shipping are to be surrendered by Hungary. 

2 Rumania, Arts. 8-9; Finland, Arts. 16-17; Bulgaria, Arta. 18-14; Hungary, Arta. 
ViII-xX. 

z Cf. Briggs, Herbert W., ‘‘“Non-Recognition in the Courts: The Ships of the Baltic 
Republies,” this Jounnaz, Vol. 37, No. 4 (October, 1943), pp. 585-596. 

* Rumania, Art. 10; Bulgaria, Art. 15, and Protocol 4, Art. 17; Hungary, Art. XT and 
Annex. Oddly enough, only a general pledge to respond to requisitions was required of 
Finland in Art. 19. 

% The phraseology involved is almost strained in its circumlocution (our italics): “Losses 
caused to the Soviet Union will be made good” by Rumania; “ Losses caused by Finland . 
will be indemnified,’ but Bulgaria will make such reparation . . . as may be determined.” 2 
Rumania, Art. 11; Finland, Art. 11; Bulgaria, Art. 9; Hungary, Art. XI. 
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damage caused by the war to the United` Nations, including Greece and 
Yugoslavia, as may be determined later.” Since there was only a paper 
war between Bulgaria and the Soviet Union, no real reparation claims 
arise from that quarter; only the United Nations directly involved need 
expect reparations from Bulgaria. The Hungarian armistice explicitly sets 
aside $100,000,000 of reparations payments on behalf of Czechoslovakia 
and Yugoslavia. Compensation ™ (not reparations) will be paid for losses 
caused to the property of other Allied States and their nationals, the 
amount to be fixed at a later date: These stipulations on behalf of the other 
` United Nations and their nationals constitute a promissory note destined to 
be rather illusory if only because reparations carry their own priority and 
are of a nature to exhaust the ability of the defeated to pay them before com- 
pensation claims get a hearing. l 

Restoration, chiefly to the Soviet Union, of evacuated movable property 
which is comprehensively enumerated, is pledged in almost identic language 
in each instrument.?? This is another of the remedial acts of the armistices 
in effecting a large scale undoing and reversal of the spoliations, the.“na- 
tional grand larceny” to which the Soviet Union was subjected by the acts 
of the Axis coalition. The logical corollary to such acts of material restora- 
tion is the juridical one of the restoration of all legal rights and interests 
_of the United Nations and their nationals as they existed before the war, and 
the exaction of a pledge from the defeated to return such property in good 
order.*® The armistices thus recognize the existence of two régimes of prop- 
erty and give legal status and support to each. 


, : PoLrTIcaL CONTROLS 


The final group of stipulations i is intended to assure the victors adui: 
lenged and unchallengeable political control. Each armistice expressly re- 
quires the dissolution of all pro-Hitler or other fascist political, military, 
paramilitary or other organizations conducting propaganda hostile to the 
United Nations (especially to the Soviet Union) and binds each of the de- 
feated not to tolerate in future the existence of such organizations on its 
territory.** A further article ®° in two instances places “the printing, im- 

N 


* Rumania, Art. 11; Hungary, Art. XTI, Annex. Finland is held to similar “indemnifica~ 
tion in the future, and the amount of the compensation is to be fixed separately.” 

277 Rumania, Art. 12; Finland, Art. 14; Bulgaria, Art. 11. Greece and Yugoslavia are 
likewise to benefit by Bulgaria’s acts of restoration; no analogous article is found in the 
Hungarian armistice. 

38 Rumania, Art. 13; Finland, Art. 12; Bulgaria, Art. 10; Hungary, Art. XIII. 

® Rumania, Art. 15; Finland, Art. 21; Bulgaria, Art. 7; Hungary, Art. XV. This type of 
stipulation has been insisted upon by the Soviet Government as a part of nearly every basic 
settlement with foreign countries. Such anti-propagandsa guarantees were inserted in the 
Baltic peace treaties of 1920, and in the various settlements with other countries such as 
China and Japan. They are found in the multiple exchange of notes constituting the settle- 
ment with the United States on November 17, 1933. The negotiation of the three armi- 
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portation and distribution of periodical and non-periodical literature, the 
presentation of theatrical performances and films, the work of wireless sta- 
tions, post, telegraph and telephone services” under the control of the Allied 
(Soviet) High Command. While undoubtedly a paramount necessity in 
order to break Nazi domination of the public mind in Rumania and Bulgaria, 
this proviso goes appreciably beyond previous armistices and sets up a rigid 
and rigorous mechanism of opinion control which is, to say the least, capable 
of anctpitis usus. Only the existence of Allied Control Goriraiesioñs; ex- ` 
pressly provided for in each instrument, stands in the way of possible 
political abuse of the sweeping powers of control enumerated above. 

The Allied Control Commission in Rumania, whose powers arè only ` 
sketchily outlined in an annex to the armistice agreement, is to serve chiefly 
as a means of liaison between the Allied (Soviet) High Command and the 
Rumanian government. It is presumed expressly to act “on behalf of the 
Allied Powers” and apparently not for the United Nations. The details as 
to its exact composition and powers and procedures are left for further elab- - 
oration. The Allied Control Commission in Finland, whose powers were 
worked out in considerable detail, is left in substantially the same situation. 
The Allied Control Commissions in Bulgaria and Hungary, which are to be 
headed by a Soviet representative, expressly envisage participation in their 
labors by representatives of the United States and the United Kingdom. 

Viewed in retrospect, the four armistices reveal the need for, and recognize 
the necessity of action on behalf of, a United Nations structure which is not 
presently in being; they endeavor to act corporately for the United Nations 
and actually succeed in representing only.the much smaller grouping of 
“ Allied Powers.” - The control bodies they create are only imperfectly de- 
lineated and their actual role is fixed with anything but juridical precision. 
The armistice with Rumania bears numerous evidences of having been 
very hastily drawn up; that with Finland reveals highly precise, expert, 
smooth drafting, while the Bulgarian and Hungarian instruments are de- 
cidedly more general in character. They tend to cover with broad strokes 
new situations hitherto ungoverned or only imperfectly reached by’ the law . 
of nations. But they do focus with unfaltering precision on the complete 
destruction of Germany’s power, leaving to the future the more careful 
defining of the rules which will govern some personal and many property 
relations between régimes organized on different economic principles. f y 


> 


stices under review afforded the Soviet Government 4 special opportunity to extend the 
` stipulations to cover the entire bloc of the United Nations, thus broadening and more nearly 
universalising the anti-propaganda guarantees.. , 
» Rumania, Art. 16; Bulgaria, Art. 8, Hungary, Art. XVI and Annex. The Finnish , 
armistice contains no analogous provisions. 
= Rumania, Art. 18 and Annex; Finland, Art. 22 and Annex; Bulgaria, Art. 18; Hungary, 
Art. XVIII and Annex. - 
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They also serve to indicate in considerable detail the juridical principles 
likely to be followed in dealing with Germany at the time of her ultimate 
capitulation. 
Mazzons W. GRAHAM 
POLAND AT YALTA AND DUMBARTON OAKS l 


The Atlantic Charter may no longer be regarded as a scrap of paper un- 
signed and uncertain in content and purpose, embodying merely the pious 
wishes of the heads of state. At the Crimea- Conference the leaders-of the ` 
three Great Powers again put their stamp of approval on and gavo new life 
to the strained and faltering instrument. They declared in their announce- 
ment of February 11, 1945, under the heading “Declaration on Liberated 
Europe” that: ; 


The establishment of order in Europe and the rebuilding‘of national 
economic life must be achieved by processes which will enable the 
liberated peoples to destroy the last vestiges of Nazism and Fascism and 
to create democratic institutions of their own choice. This isa principle 
of the Atlantic Charter—-the right of all peoples to choose the form of 
government under which they. will live—the restoration of sovereign - 
rights and self-government to those peoples who have been forcibly 
deprived of them by the aggressor nations. 


After stating that the three Governments will jointly assist the liberated 
states where necessary to establish internal peace, to carry out relief, to set 
up interim authorities representative of democratic elements and pledged to 
free elections, and to facilitate the holding of such elections, the Declaration 
continues: 


By this declaration we sedttinil our faith in the principles of the 
Atlantic Charter, our pledge in the declaration by the United Nations, 
and our determination to build in coöperation with other peace-loving 
nations world order under law, dedicated to peace, security, freedom, 
and the general well being of all mankind.! 


These fresh affirmations of the Atlantic Charter are merely reiterations of 
prior pronouncements of a similar kind on the part of the Big Three and 
other nations. The principles of the Charter were agreed to by Russia, 
Poland, and other countries at the Inter-Allied Meeting in London on Sep- 
tember 24, 1941, in the Declaration of the United Nations of January 1, 1942, 
to which 45 nations have now adhered, and in the series of Mutual Aid Agree- 
ments of 1942 and later. The British-Russian Alliance Treaty of May 26, 


1The Atlantic Charter aa promulgated by President Roosevelt and Prime Minister 
Churchill on August 14, 1941, declared that: 


g ) Their countries seek no aggrandizement, territorial or other. 


bat desire to see no territorial changes that do not accord with the freely expressed - 


wishes of the peones concerned. 
(3) They respect tho right of all people to choose the form of government under which 
they will live; and the wish to see sovereign rights and government restored to 
those who have been forcibly deprived of them. 


X 
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1942, provided for collaboration with other countries along the lines of the 
Atlantic Charter. In this Treaty they agreed not to seek “territorial ag- 
grandizement for themselves” nor“‘interference in the internal affairs of other 
states.” 3? . ` 

Can it be said that Russia and the other powers are not solemnly bound to 
abide by the commitments of the Atlantic Charter and that Russia was not 
specifically obligated, as from September 24, 1941, to apply these principles 
in the solution of the Polish problem? The question answers itself, if there 
is any virtue at all in these international engagements. 

It is true that the eastern boundary of Poland, as established by the Riga 
Treaty of March 18, 1921, was repudiated by Russia when Stalin and Hitler 
joined in their compact of non-aggression, on August 23, 1939, and in their 
partition of Poland five weeks later (September 28). But scarcely six weeks 
after Hitler’s surprise attack on Russia in June, 1941, Russia repudiated this 
partition in an agreement of July 30, 1941, with Poland. At the same time ` 
Mr. Eden declared that the British Government “did not recognize any ter- 
ritorial changes which had been effected in Poland since August, 1939,” 
and would not recognize such changes “unless they take place with the free 
consent and good will of the parties concerned.” On May 26; 1942, Russia 
and Great Britain signed their treaty of alliance mentioned above.? 

_ Since these assurances and commitments were made by Russia she has def- 

` initely changed her attitude toward the Polish Government in London which 

she had repeatedly recognized and treated with as a friendly Government. 

Besides other unfriendly acts, she suspended diplomatic relations with that 

Government in April, 1943, because of its alleged attitude toward the murder 

of Polish war prisoners near Smolensk. She denounced the Polish Consti-- 
tution and the refugee government as undemocratic (Ye shades of Lenin!). 

In January, 1944, she publicly demanded Polish territory up to the Curzon 

line as she had done secretly at Teheran. In the same month she rebuffed 

the proffered mediation of the United States and Britain in the rising es- 
trangement with Poland. With methodical purpose she proceeded to sup- 

port and deal with a puppet administrative authority in Poland called the 

“National Committee of Liberation,” which is reputed to contain a number 

of Soviet and communist agents, and which appears to be spreading and 

carrying out communistic policies in Poland. This Committee she has 

recently recognized (January 5, 1945) as the Provisional Government of 

Poland. 

2 For a review of these engagements, see the present writer’s ‘‘A Pattern of World Order,” 
this Jovnnat, Volume 36 (1942), p. 621, and “The Polish Boundary Question,” Volume 38 
(1944), p. 441. 

3 On November 6, 1941, the 24th anniversary of the Socialist Revolution, Mr. Stalin in a 
speech at a meeting of the Moscow Soviet of Deputies of the working people said: 


We have not and cannot have such war aims as the seizure of foreign territories and 
the subjugation of foreign peoples—whether it be peoples and territories of Europe or 
peoples and territories of Asta, including Iran. Our first aim is to liberate our territories 
and our people from the German-Fascist yoke. 
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In these matters Russia appears + to ave been acting Saito although 
` the Moscow Declaration of October.30, 1943, issued in her own capital, calls 
for the closest coöperation between’ the (vee Governments in the examina- 
tion of European questions arising as the war develops.” On the other hand, 
it has been said and not denied‘in- -responsible quarters that Russia was given 
considerable latitude in dealing with Poland at the Teheran Conference in 
, December, 1948. , At any rate; Prime Minister Churchill thereafter vigor- 
- month, And subsequently both he.and President Haccevalt made light of the 
binding character of the Atlantic Charter and even Of its existence as a formal 
document. tt 

This in rough outline was the Polish situation before the Crimes Confer- 
ence, Here the Powera apparently gave much consideration to the problem 
of the Atlantic Charter which they had just: reaffirmed. All that Mr. . 
Churchill and Mr. Roosevelt seemed able to do was to try to give a democratic 
tinge to a Stalin dictate of possibly a year before. They propose among 
ized “on a broader democratic basis with the inclusion of democratic leaders 
from Poland itself and from Poles abroad” and “pledged to the holding of free 
and unfettered elections as soon-as possible on the basis of universal suffrage 
and secret ballot.” The new Government will be called the “Polish Provi- 
sional Government of National Unity” and will be recognized by the ex- 
change of ambassadors with Russia, Britain, and the United States. 


Finally they declared: “ee 


The three heads of Government. consider that the Eastern frontier of 
Poland should follow the Curzon line with digressions from it in some 
regions of five to eight kilometres in favour of Poland. They recognized 
that Poland must receive substantial accessions of territory in the North 
and West. They feel that the opinion of the new Polish Provisional 
Government of National Unity should be sought in due coure on the 
extent of these accessions and that the final delimitation of the western 
frontier of Poland should thereafter await the peace conference. 


Can this fifth partition of Poland be said to conform to the first three 
principles of the Atlantic Charter quoted above? ‘In my opinion it can not. 
Nor is it otherwise sound. If, as Russia claims, she is entitled to eastern 
Poland on ethnic grounds, by what principle is Poland allowed accessions of 
German territory? If on historic grounds, then why may she not claim the 
balance of her 1914 territory from whichshe has recently expelled the Germans? 
The partition strips away a third of Poland’s territory without a voice and 
promises her alien lands in return. It is submitted that whatever may be 
the proper boundary of eastern'Poland in view of ethnic, strategic and other 
factors, and whatever may be the makeup of the improvised Polish Govern- 
ment, these things are being imposed on the Polish nation without its consent 
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and under untoward circumstances (dating back to 1939) of military occupa- 
tion, foreign administration, movement of populations, repression of senti- 
ment, redistribution of lands and the like. It is but inflicting a festering sore 
of discontent and revolt on the body’ politic of a gallant and faithful ally. 
Can such a decision make for a stable new world? Is it not contrary to the 
ideals and aims of a just peace which is to be maintained by the new ‘world 
organization? 

It is realized of course that Russia is, “with her new found power, in a 
dominating position all along her European border where she is busy estab- 
lishing a sphere of influence the like of which shé abjures to the western Allies, 
and which (together with, alliances and balance of power) Secretary Hull 
pronounced as out-moded after the Moscow conference. The writing on the 
wall is that she intends to have governments on her border which' are 
“friendly ” to her regardless of her own policies.. This) as a practical matter, 
can only mean that, although the democratic processes may be retained, 
care will be taken that the officials and candidates are of the “friendly” sort 
and that their policies integrate with those of Russia.. Examples of the 
methods which may be employed to this end are apparent not only in re- 
casting the Polish Government along Russian lines but also in other border 
countries. In this connection it may be pertinent to ask under whose con- 
trol, military or otherwise, are the ‘‘free:and unfettered elections” to be 
held? Are the political prisoners to be: released and the deported Poles 
returned, and allowed to vote?! Is there tobe! freedom of press and assembly 
for campaigning purposes?’ ' ah 

It is natural to inquire whether the Polis DA would have fared any 
better if it had come up for consideration by the new world organization under 
the Dumbarton Oaks plan: ‘The plan envisages that disputes shall be ad- 
justed without resort to armed force; the Security Council is to see to that. 
Peaceful methods are to be used in the first instance. If these fail, the dis- 
pute may stand undisposed of, but the use ‘of force by either party is to be . 
prevented if possible. It seems that no settlement is to be imposed upon 
either party, except by virtue of the pressure of world opinion as represented 
in the Council and Assembly. 

Before the Security Council Russia would appear in her present posture, 
that is, bent upon bringing about a friendly government in Poland and 
EER S the territory of eastern Poland which she seized from Poland 
150 years ago but which she has acknowledged for 25 years past as Polish ` 
territory. She would claim the Curzon line as the proper and lawful bound- 
ary and that the Polish Government is Fascist and hostile. A threat of war 
being imminent, the Security Council would: take charge of the dispute. 
Probably its first efforts would be directed toward setting up a Polish Gov- 
ernment after a fair election held under its supervision with safeguards 
to ensure that it expressed the will of the péople. It would have to decide 
what territory the election should cover. Next the Council might try to 
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bring the two Governments together in an amicable settlement by negotia- 
tion, conciliation, arbitration or judicial process. If these efforts failed,‘ the 
Council would have to corisider the application of coercive measures, as 
Russia in possession of the disputed territory might be held to be an aggres- 
sor. At this point she could veto such action in Council, if the unanimity 
rule prevailed among the permanent members. If the rule did not apply 
to coercive measures short of force, the Council could proceed with measures 
of isolation—the rupture of diplomatic relations, communications, commerce 
and the like. Sanctions of this sort would undoubtedly result in hostilities 
with ill-boding consequences. 

Should the parties remain obdurate (Rudin: maintaining her military oc- 
cupation of eastern Poland), the Council would have to resort to the use of 
armed contingents by way of demonstration, blockade, or attack. But at this 
point, under the unanimity rule, Russia could block such hostile measures. - 
Whereupon she would stand in possession of the territory, probably at war 
with Poland and defying the powers to dislodge her. If they attempted to 
do so no doubt-a world war of the first magnitude would ensue. 

After the Dumbarton Oaks plan comes into force, could the Polish settle- 
ment handed down at the Crimea be reconsidered and ameliorated by the 
Organization? Its policy. will tend to keep the existing balance and to main- 
tain the status quo, if, indeed, that is not to be the main aim and purpose of 
the new Organization as it was originally of the League of Nations.’ It is 
evident that any adjustment in favor of Poland must, under the Security 
procedure, come through a voluntary concession on the part of Russia, a 
possibility which would seem to be highly unlikely. Even if the majority 
rule of voting were adopted for the Security Council, what chance of success 
would a majority coalition have in attempting to apply corrective measures 
on the complaint of Poland or to apply coercive measures against Russia in 
order to induce & more tractable attitude? It would seem to be one of the’ 
realities of the world community, clearly envisaged by Ruasia, that this 
avenue to war, though it may be made difficult or be camouflaged by other 
processes, cannot be entirely closed so long as great powers exist capable of 
assuming the immense burdens of modern warfare, And, as a corollary, it 
would seem to follow that the Dumbarton Oaks proposals as at present fore- 


4Tn all such matters of peaceful settlement the Council would act by majority vote, ex- 
eluding the disputants but including the permanent members not disputants: Department 
of State Press Release, March 24, 1945. : 

5-It may be recalled that the guaranty of the territorial integrity and political independence 
of all members of the League in Article X of the Covenant with the implication of maintain- 
ing the territorial and political stipulations of the Peace Treaties of 1919 and 1920 was the 
main cause of the failure of the Covenant in the United States Senate. Article X, however, 
later became a dead letter because of the failure of the powers to carry out their obligations, 
particularly in the cases of Manchuria, Ethiopia and Finland, although the United States 
initiated and maintained her doctrine of non-recognition in the first case, and gave assurances 
of codperation in the second case. 
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cast, would leave the great powers vis-d-vis the small powers about where they 
have always been—the former in a dominating position to enforce their will to 
a large extent on the latter. This domination may not be carried out so 
arbitrarily and ruthlessly as heretofore, but it is there in the background just 
as certainly as ever, and may show in the ultimate outcome of major interna- 
` tional disputes. It will be especially evident in curbing any aggressive tend- 
encies of the small nations. In short, the Dumbarton Oaks security plan 
may become in the end only another plan for the security of the status quo 
of the nations. Mr. Churchill in ms speech of February 27 indicated as 
much 

Finally under a world organization of nations great and small, victors or 

vanquished will be secure against aggression by indisputable law and 

‘overwhelming international force. 

* * * * ` 1 


We may found a large world organization which, armed with ample 
power, will guard the rights of all states, great and small, from aggression 
or from the gathering of the means of aggression. 


L. H. WoorgEY 
POLAND AND THE CRIMEA CONFERENCE 


i] 


Probably no part of the statement issued by the participants in the 
Crimea Conference on February 11, 1945, has aroused more comment than 
that part which concerns the boundaries and government-of Poland. To 
secure a proper perspective of this question it is necessary to go back to 
Point 13 of President Wilson’s Fourteen Points of January 8, 1918, provid- 
ing for “An independent Poland with access to the sea.” ! This was ful- 
filled eventually by approving for Poland of an area of nearly 150,000 square 
miles, of which 6744 per cent came from Russia, 2014 per cent from Austria, 
nearly 12 per cent from Germany, and .144 per cent from Hungary. The 
western boundaries of Poland were practically determined by the Treaty of 
Versailles. Article 87 of the same Treaty provided that— 

The boundaries of Poland not laid down in the present Treaty will be 


subsequently determined by the Principal Allied and Associated 
Powers.‘ 


This article was ere in the preamble to the Treaty of the Principal 
Allied Powers with Poland of June 28, 1919.5. The determination of the 


1 U. S. Foreign Relations, 1918, Supp., Vol. I, Washington, 1933, p. 16. ; 

? Sophia Saucerman, International Transfers of Territory in Europe, U. 8. Dept. of State i 
Pub. No. 1008, Washington, 1937, p. 178. 

3 Articles 27 (7), 28, 87, 88, 91-93 and 98. See Emeis Martin’s introduction to Car- 
-negie Endowment for International Peace, The Treaties of Paris, 1919-1923, New York, 
1924, Vol. I, pp. lii and xi, note 1. 

‘ Carnegie Endowment for International Peace, work cited, p. 62; this JOURNAL, Supple- 
ment, Vol. 13 (1919), pp. 194-195. 

t ©. F. Redmond (ed.), Treaties, eto., Vol. III, Washington, 1923, p. 3715; this JOURNAL, 
Supplement, Vol. 13 (1919), p. 423. 
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eastern boundaries under this provision was complicated by the military 
activities of Marshal Pilsudski and other Polish generals against the 
Bolsheviks. 

Two main controversies were involved, one with Lithuania over Vilna 
and one with Russia chiefly over Eastern Galicia. The Poles had invaded 
Eastern Galicia and occupied Lemberg (Lwéw) on November 5, 1918, less 
than a year frdm the time of the Bolshevik seizure of power, and during 1919 
completed their conquest. Ata meeting of the Council of Foreign Ministers 
at Paris, on April 26, 1919, Jules Cambon, President of the Commission on 
Polish Affairs, presented a Note from that Communion) which read in part 
- as follows: 


In regard to Galicia .. . , if primarily ethnographical considera- 
tions were followed it is certain that in spite of the large Polish minority 
in Eastern’Galicia the frontier of Poland would run west of Lemberg, 
ae area containing a Ruthenian majority were to be assigned to 

olan 

This question thus introduces problems of general policy involving 
consequences of the utmost gravity. Several solutions may be con- 
sidered, namely; the creation of an independent state, the establish- 
ment of an autonomous state under the control of the League of 
Bh tee the Partition of Eastern Galicia between Poland and the 

aine. .. $ 


At a meeting of the Council on June 18, 1919, A. J. Balfour discussed a 
Memorandum from him, which read in part as follows: 


The Ruthenians must be told that, though the Poles are tem- 
porarily i in occupation of their country, they are acting under the direc- 
tions of the League of Nations, and that the Ruthenians will be given 
a full opportunity of determining by plebiscite, within limits to be 
fixed by the League of Nations, what their future status is to be.” 


Acting under the authority of Article 87 of the Treaty of Versailles, the 
Supreme Council, on December 8, 1919, issued a “Declaration relating to 
the Provisional Frontiers of Poland,’ ” in which the Principal Allied and 
Associated Powers— 


without reference to stipulations concerning the final fixing of the east- 
ern frontier of Poland, declare that from the present they recognize the 
right of the Polish government to proceed, under the terms already 
‘provided for-by the Treaty of June 28, 1919 with Poland, with the 
organization of a regular administration of the territory of the former 
Russian Empire situated west of the line here defined.® 
*U. S. Foreign Relations, The Paris Peace Conference, 1919, Vol. IV, Washington, 1948, 
p. 625. 1 Work cited, p. 838. if 
8 French text in British and Foreign State Papers, Vol. 112, 1919, pp. 971-972; English 
translation in Ann Su Cardwell, Poland and Russta: The Last Quarter Century, New York, 
1944, p. 10. See also Martin, work cited, p. lii. This answers Mr. Churchill’s argument 
that the Curzon Line was the definitive boundary. Cong. Rec., 79th Cong., 1st Bess., Vol, 
91, No. 39, March 1, 1945, p. A902, col. 3. It also answers Mr. Roosevelt’s argument that it 
represents a “fair boundary.” Cong. Rec., as cited, p. 1655, col. 3. 
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This line, the so-called ‘Curzon Line,” which, be it noted, was not a defini- - 
tive boundary, but a recognition of Polish claims at least that far east, ran 
roughly ftom the Lithuanian border near Grodno south and stopping “at 
the Bug River at a point where the old Austrian and Russian frontiers met” 
neat Brest-Litovsk. ‘‘From there on it was to have been a line running 
between the Polish and the Bolshevik armies,” ° which extended in a slightly 
southwesterly direction to the Carpathian Mountains at the Czechoslovak , 
border. While it assured Poland most of the territory in which Poles pre- 
dominated, it left Vilna to’ Lithuania. The Council also decided to grant 
Eastern Galicia autonomy for twenty-five years under a Polish protectorate,. 
its subsequent status to be determined by the League." 

Vilna, the capital of the medieval kingdom of Lithuania, passed under 
Polish influence when the two countries became united by the marriage of 
the Grand Duke Vladislav II Jagello of Lithuania with the young Queen 
Hedwig of Poland in 1386, a union which lasted until the partitions of Poland 
in the latter part of the eighteenth century, when Vilna passed under Rus- 
sian control. In 1920 Vilna was occupied by Bolshevik forces and on July 
12, 1920, the Treaty of Moscow was signed between Russia and Lithuania, 
by which Vilna and parts of Suwalki and Grodno were assigned to Lithua- 
nia.t When the Russians were driven out Poland appealed to the League 


` of Nations and the Council sent a military commission to the scene. On _ 


. October 7, 1920, Poland and Lithuania signed an armistice at Suwalki ac- . 
ceptitig as a provisional boundary a revised ‘Curzon Line” which still left 
Vilna to Lithuania. The day before this agreement was to come into force 

“irregular” Polish troops under an “independent” Polish general drove the 

Lithuanians out of Vilna. The Polish Government at Warsaw “disclaimed” 

responsibility for this action. 

’ On March 18, 1921, by Treaty of Riga, Poland and the R.S.F.S.R. ex- ` 
tended the Polish boundaries well to the east of the Curzon Line, Poland 

keeping Galicia and part of White Ruthenia. It is interesing to note that. 
at this time the Soviet Government felt that it had ‘emerged victorious 

from this struggle against the forces of aati i a a Na 

° Cardwell, work cited, p. 12. 

10 Martin, work cited, p. lviii, who declares that the so-called “Republic of Western 
Ukraine” still maintained that Eastern Galicia was an independent country under Ruthe- 
nian administration and temporarily occupied by Poland. The Poles, however, treated it as 
a part of Poland. Eastern Galicia was also claimed by the U.S.S.R. See Tehicherin’s 
telegram to the Permanent Court of International Justice in the Eastern Carelia case, Per- 
manent Court of International Justice, Publications, Ser. B, No. 5, Leyden, .1928, p. 14; 
Manley O. Hudson (ed.), World Court Reports, Vol. I, Washington, 1934, p. 197. 

113 League of Nations Treaty Series, pp. 122-137. 

124 League of Nationa Treaty Series, p. 141. - ‘ 

' B Great Soviet Encyclopaedia, Vol. 46, 1940, p. 247, cited by Cardwell, vork cited, p. 13. 
The Soviet-Polish Treaty of Non-aggression of July 25, 1932, recognizes that the Treaty of 
Riga “remains the basis of their mutual relations and obligatious.” This Journan, Vol. 27 
(1933), Supplement, p. 188. This answers Mr. Churchill’s argument that Russia was im- 
posed upon in 1923. Cong. Rec., as cited, p. A992, col. 3. 
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On January 8, 1922, a plebiscite in Vilna resulted in favor of Poland,“ and 
five days later the Council announced the withdrawal of the League com- 
mission from Vilna. On February 3, 1923, the Council laid down a pro- 
visional boundary giving Poland substantially the territory occupied by the 
“irregular” forces, 

Both the Vilna and the Eastern Galicia questions were definitively deter- 

mined by Article 1-of the decision of the Gonference of Ambassadors of 
March 15, 1923, which established as the permanent boundary between 
‘Poland and Russia the line laid down by the Treaty of Riga and between 
Poland and Lithuania the provisional line drawn by the Council on Feb- 
ruary 3. It is interesting to note that, on April 5, 1923, Hugh Gibson, 
United States Minister to Poland, presented a note to the Polish Govern- 
ment in Warsaw, whereby the United States officially recognized the bound- 
aries thus laid down," 
Thus through Pilsudski’s military efforts the jurisdiction of Poland was 
edod, with the acquiescence of the League, the U.S.S.R., and the United 
States, over a strip of territory east of the original Curent Line approxi- 
mately 60 to.160 miles wide running from the southeastern end of Latvia 
south to the Rumanian border, including the following provinces:!? 


Wins. acacia er rob eevee endless 11,176.8 sq. mi, 
; Nowgor6édek............ cece eee ren 1945.6 
` Białystók (eastern ba wees Reece dacs ap. 6,000.0 
Polesid 5.3 ais fottsde Sai Siig ob aie eae tue sic 6 14,218 .2 
WOOLY Tange tnaa o Eaa E ny A RE 13,795.0 
54,135.6 

From Austria . 

Tarnopol csorog sos cakera sees w.. 6,305.8 
Stanisla WóÓwW.....sesessssssseserrsess ' 6,528.6 
Lwéw (eastern half)... ...0...2.00. ap. 5,000.0 
17,834. 4 


This territory of approximately 72,000 square miles contained approximately 
5 million Ukrainians (Little Russians or Ruthenians), 114 million White 
Russians, 3 to 1 million Germans, a considerable number of Lithuanians and 
3% million Jews out of a population of 28 million. Included in this area 
are the cities of Vilna, Stolpce, Grodno, Pinsk, Brest-Litovsk and Lwów. 
Thus the matter stood until the Fourth Partition of Poland in 1939 be- 
‘tween Germany and the U.S.S.R. A Non-aggression Pact was signed between 


“ The Washington Post, Jan. 11, 1922, p. 5; Le. Temps, Jan. 13, 1922, p. 2. 

18 League of Nations, Monthly Summary, March 1923, p. 60; L’Europe Nouvelle, April 7, 
1923, p. 443; Le Temps, March 22, 1923. For a bibliography of documentation of the 
Polish-Lithyanian controversy, see Malbone W. Graham, New Governments of Eastern 
Europe, New York, 1927, p. 382, note 8.- 

16 Current History, Vol. 18, May 1923, p. 348; Cardwell, work cited, p. 18. 

17 Saucerman, work cited, p. 176, and Plate A. 
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these two countries at Moscow, on August 23, 1939,8 followed on September 
28, 1939, by a Border and Friendship Treaty.1® The Non-aggression Pact 
was terminated by Germany’s declaration of war on the U.S.S.R. on June 22, 
1941.29 Poland immediately indicated her willingness to resume friendly 
relations with the U.S.S.R. Accordingly, on July 30, 1941, an agreement 
was signed at London between Poland and the U.S.S.R., under Article 1 of 
which— i 


The Government of the Union of Soviet Socialist Republics recog- 
nises the Soviet-German treaties of 1939 as to territorial changes in 
Poland as having lost their validity. The Polish Government declares 
that Poland is not bound by any Agreement with any third Power 
which is directed against the U.S.S.R. 


Since that time the representatives of the Soviet Government and the repre- 
sentatives of the Polish Government in London have signed a number of 
multilateral agreements, which, together with the very treaty of 1941 itself, 
show that the Soviet Government recognized the representative character 
of the Polish Government in London. For instance, among the original 
signatories of the United Nations Declaration of January 1, 1942, which ` 
embodied the principles of the Atlantic Charter, were Maxim Litvinoff, 
Soviet Ambassador in Washington, and Jan Ciechanowski, Polish Am- 
bassador in Washington.” Among the forty-four nations whose represen- 
tatives assembled in the East Room of the White House in Washington on 
November 9, 1943, to sign the agreement for the United Nations Relief and 
Rehabilitation Administration were Poland and the U.S.S.R.” 

This is a brief summary of the background of that part of the statement 
made by Prime Minister Churchill, President Roosevelt, and Marshal Stalin 
~ at the conclusion of the Crimea Conference at Yalta, on February 11, 1945, 
concerning Poland. The text of that statement, so far as it concerns Po- 
land,” reads as follows: 


18 Text in this Jounnax, Vol. 35 (1941), Supplement, pp. 36-37. ' 

1 Text of treaty, declaration nnd accompanying documenta in The New York Times, Sept. 
29, 1989, pp. 1 and 4; The Times, London, Sept. 30, 1939, p. 5. 

10 Text of Hitler’s proclamation, Von Ribbentrop’s statement and Molotot sg statement, in 
The New York Times, June 23, 1941, pp. 4, 6 and 10. 

1 Text in Cardwell, work cited, p. 115. 

2 Department of State Bulletin, Vol. VI, No. 182, Jan. 3, 1942, pp. 3-4; War Documents, 
U. S. Dept. of State Pub. No. 2162, Washington, 1944, p: 2; this JOURNAL, Vol. 35 (1941), 
Supplement, pp. 191-192. 

n Department of State Bulletin, Vol. IX, No. 229, Nov. 13, 1943, p. 317; War Documenta, p. 
25; this JOURNAL, Vol. 38 (1944), Supplement, p. 39. 

H Department of Stats Bulletin, Vol. XII, No. 295, Feb. 18, 1945, pp. 215-216; Orimeah 
Conference, Sen. Doc. No. 8, 79th Cong., lst Sess., Washington, 1945, p. 5. The text given 
here is that printed in the Bulletin, with the extension of the abbreviations of the names of 
countries; the text in the Senate Document varies in many respects, chiefly in punctuation 
and capitalization. P 


a 


is 
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A new situation has. been created in Poland as a result of her com- 
plete liberation by the Red Army. This calls for the establishment of 
a Polish provisional government which can be more broadly based 
than was possible before the recent liberation of Western Poland. The 
provisional government which is now functioning in Poland should 
therefore be reorganized on a broader democratic basis with the inclu- 
sion of democratic leaders from Poland itself and from Poles abroad. 
This new government should then be called the Polish Provisional 
Government of National Unity. 

M. Molotov [Soviet People’s Commissar for Foreign Affairs], Mr. 
Harriman [United States Ambassador in Moscow], and Sir A. Clark 
Kerr [British Ambassador in Moscow] are authorized as a commission 
to consult in the first instance in Moscow with members of the present 
provisional government and with other Polish democratic leaders from 
within Poland and from. abroad, with a view to the reorganization of 
the present government along the above lines. This Polish Provisional 
Government of National Unity shall be pledged to the holding of. free 
and unfettered elections as soon as possible on ,the basis of universal 
suffrage and secret ballot. In these elections all democratic and anti- 
Ne parties shall have the right to take part and to put forward candi- 

ates, 

When a Polish Provisional Government of Natidnal Unity has been 
properly formed in-conformity with the above, the government of the 
Union of Soviet Socialist Republics, which now maintains diplomatic 
relations with the present provisional government of Poland, and the 
Government of the United Kingdom and the Government of the 
United States of America will establish diplomatic relations with the 
new Polish Provisional Government of National Unity, and will ex- 
change ambassadors by whose reports the respective governments will 
be kept informed about the situation in Poland. 

' The three heads of government consider that the Eastern frontier 
of Poland should follow the Curzon line with digressions from it in some 
regions of 5 to 8 kilometers in favour of Poland. They recognize that 
Poland must receive substantial accessions of territory in the North and 
West. They feel that the opinion of the new Polish Provisional Govern- 
ment of National Unity should be sought in due course on the extent 
of these accessions and that the final delimitation of the western frontier 
should thereafter await the peace conference. 


This statement immediately suggests a number of questions. Why should 
the “complete liberation” of Poland “call for the establishment of a Polish 
provisional government,” when the Soviet Government as late as August of 
1943 was on amicable terms with the Polish Government in London? What 
has the Polish Government in London done to warrant the recognition of a 
rival Provisional Government in its place by the Soviet Government? If 
there was need of the government being ‘‘more broadly based than was 
possible before the recent liberation,” why could not the Polish Government 
in London “‘be reorganized on a broader democratic basis with the inclusion 
of democratic leaders from ‘Poland itself” rather than a Provisional Gov- 
ernment set up in Poland by the Soviet Government? 
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Why should the proposed ‘commission’ of three “consult in the first 
instance in Moscow”? Why should it not do its consultations in London 
or in Poland? Will the “froe and unfettered elections . . . on the basis of - 
universal suffrage and secret ballot” be like the “free” plebiscites held in 
Estonia, Latvia and Lithuania? Latvia, for example, signed a 10-year 
Pact of Mutual Assistance with the Soviet Government on October 5, 1939,% 
yet parliamentary elections shortly afterwards resulted in 97.6 per cent 
Communist vote, although the population was 55 per cent Protestant and 
' 2414 per cent Catholic.* It is not strange that the new parliament asked 
to be incorporated in the U.S.S.R. or that the latter acceded to the request 
on August 5, 1940.37 ` 

Why does the Yalta statement qualify the ues “the Government of 
the Union of Soviet Socialist Republics,” with the phrase, ‘which’ now 
maintains diplomatic relations with the present provisional government of 
Poland,” and not qualify the phrase, “the Government of the United King- 
dom and the Government of the United States of America,” likewise with a 
phrase, “which now maintain diplomatic relations with the Polish Govern- 
ment in London”? 

Why should “the three heads of government consider that the Eastern 
frontier of Poland should follow the Curzon line,” when the existing frontier 
had been accepted by the U.S.S.R. by the Treaty of Riga of 1921, confirmed 
by the Treaty of Non-aggression of 1982, had been accepted by the United 
- Kingdom by the decision of the Conference of Ambassadors of 1923 and had 
been accepted by the United States by Minister Gibson’s note of 1923? 
‘Was it moral qualms that induced the addition of the sop, ‘‘with digressions 
from it in some regions of 5 to 8 kilometers in favor of Poland”? 38 If the 
boundary of 1923 had been acceptable to the three Governments for over a 
score of years, why revert to a discredited ‘boundary’? If the Curzon 


% Text in The New York Times, Oct. 6, 1939, p. 9; The Times, London, Oct. 6, 1939, P- 7; 
Department of State Bulletin, Vol. I, No. 20, Nov. 11, 1939, pp. 542-543. 

% World Almanac and Book of Facts for 1944, p. 744; 

3! Lithuania likewise signed a 15-year Pact of Mutual Assistance with the U.S.S.R. on 
Oct. 10, 1988. Text in The New York Times, Oct. 11, 1939, p. 6; The Times, London, Oct. 
12, 1939, p. 7. Yet parliamentary elections shortly afterwards resulted in 99.1 per cent vote | 
for the Working People’s Bloc, although the population is-80}4 per cent Catholic, 914 per’ 
cent Protestant and Calvinist, 714 per cent Jews and 214 per cent Greek Orthodox. The 
new parliament asked to be incorporated in the U.S.S.R., which acceded to the request on 
August 3, 1940. 

Estonia signed a 10-year Pact of Mutual Aesistance with the U.S.S.R. on Sept. 28, 1939. 
Text in The New York Times, Sept. 29, 1939, p. 8; The Times, London, Sept. 30, 1939, p. 5; 
Deparimeni of State Bulletin, Vol. I, No. 20, Nov. 11, 1939, pp. 543-544. Yet parliamentary 
elections shortly afterwards resulted in 92.9 Communist vote, although the population is 
7814 per cent Lutheran and 19 per cent Greek Orthodox. The new parliament asked to be 
incorporated in the U.S.S.R., which acceded to the request on August 6, 1940. 

38 Mr. Churchill makes much of the fact that at Yalta “It was made clear that all ruch 
minor alterations would be at the expense of Russia,” and not, as Stalin had suggested in 
Moscow as far back as October 1943, “in either direction.” Cong. Rec., as cited, p. A991, 
col. 1. 
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Line was considered just, why make concessions ‘‘in favour of Poland”? 
Is it an admission of guilt to recognize that by way of compensation ‘‘ Poland 
must receive substantial accessions of territory in the North and West”? 239 
Can one wrong done to an ally be righted by another wrong done to an 
enemy? Why be so definite in delimiting the eastern frontier and yet 
“feel... that the final delimitation of the western frontier of Poland 
should . . . await the peace conference”? 

Many of these questions must have been in the mind of Prime Minister 
Churchill, when he reported on the Crimea, Conference to the British House 
of Commons on February, 27, 1945, for he devoted no less than 54 paragraphs 
(approximately 4,000 words) to “the question of Poland.” *® Many of these 
questions must also have been in the mind of President Roosevelt in his ad- 
dress before a joint seasion of the Senate and House of Representatives on 
the’ Crimea ‘Conference on March 1, 1945," for, although he devotes only 
9 paragraphs (approximately 700 words) specifically to the Polish question, 
he made no less than twelve extemporaneous interpolations into his pre- 
pared address. 

The President frankly admits that the decisions on boundaries were a 
compromise and he explains by way of interpolation: 


I did not agree with all of it by any means. But we did not go as 
far as Britain wanted in certain areas; we did not go as far as Russia 
wanted in certain areas; and we did not go as far as I wanted in certain 
areas. It was a compromise. - 


Nothing'is said about not going as far as Poland wanted, although the sec- 
ond point of the Atlantic Charter embodied in the United Nations Declara- 
tion to which the three great Powers and Poland were original signatories 
stipulates that “they desire to see no territorial changes that do not accord 
with the freely expressed wishes of the peoples concerned,” and the first 
point stipulates that they “seek no aggrandizement, territorial or other,” 
and the third point stipulates in part that “they respect the right of all 
peoples to choose the form of government under which they will live.” 3 


39 Mr. Churchill filled this in by specifying ‘‘the great city of Danzig and the greater part 
of East Prussia west of Koenigsberg and south, and a big wide sea front on the Baltic.” 
Work cited, p. A993, col. 2. Mr. Roosevelt filled it in by saying extemporaneously: “East 
Prussia—most of it—will go to Poland. A corner of it will go to Russia; also—what shall I 
call it—the anomaly of the Free State of Danzig—I think Danzig would be a lot better if it 
were Polish.” Work, cited, p. 1655, col. 2. 

3° Complete text of his address printed by Rep. John E. Rankin, in Cong. Rec., 79th Cong., 
Ist Sess., March 1, 1945, pp. A990-A996. 

u Complete text in Cong. Rec., 70th Cong., Ist Sess., March 1, 1945, pp. 1652-1656; with- 
out interpolations, Department of Stats Bulletin, Vol. XI, No. 297, March 4, 1945, po. 321- 
326 and 361. 

u Atlantic Charter: War Documents, U. S. Dept. of State Pub. No. 2162, Washington, 
1944, p. 1; Department of State Bulletin, Vol. V, No. 112 (Aug. 16, 1941), pp. 125-126; this 
JougnaL, Vol. 35 (1941), Supplement, pp. 191-192. 

United Nations Declaration: War Documents, pp. 2-3; Department of State Bulletin, Vol. 
VI, No. 132 (Jan. 3, 1942), pp. 3—4; this Journ ax; 36 (1942), Supplement, pp. 191-192. 


308 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


As Clarence K. Streit significantly remarks— 

The parallel that 1945 is drawing with 1939 is much too sharp to fail 
to serve aggressors again and again. In 1939 Hitler sought to take 
Polish territory in the west and gave Russia Polish territory in the east 
in compensation, to buy its neutrality. We Americans held up our 
hands in horror then, and the British thought the Nazi act so heinous 
that they went to war against Germany. In 1945 Stalin seeks the same ‘ 
territory in the east, and offers to compensate Poland with German 
territory. And the President of the United States and the Prime Min- 
hare of Britain approve this, and gain considerable support for it at 

ome. 


It is difficult to see how the Yalta decision on Poland § squares ite the 
Dumbarton Oaks Proposals for the Establishment of a General Interna- 
tional Organization with membership limited to “peace-loving states” 
(Chapter ITI, par. 1), with a declaration of war against Germany before 
February 28, 1945 as the test of being “peace-loving.” Poland was the 
first nation to offer resistance to Germany.” As late as November 1943 she 
signed multilateral United Nations agreements, such as UNRRA. She 
was officially given the Dumbarton Oaks Proposals with a request for com- 
ments, which she presented to the Department of State on February 10, 
1945, the day before the announcement of the Yalta decision. And yet . 
she alone of the United Nations has not been invited to participate in the 
San Francisco meeting on April 25.27 Perhaps the most hopeful sign is 
contained in the statement of Secretary Stettinius on United States policy 
toward Poland on December 18, 1944, in which he declared that— 

It has been the consistently held policy of the United States Govern- 


ment that questions relating to boundaries should be left in abeyance 
until the termination of hostilities. 


And while he admits that— 


. In the case of the future frontiers of Poland, if a mutual agree- 
ment is reached by the United Nations directly concerned {and which 
United Nation is more directly concerned than Poland?], this Govern- 
ment would have no objection to such an agreement which could make 
an essential contribution to the prosecution of the war against the 
common enemy. ... The United States Government continues to 
adhere to its traditional policy of declining to give guarantees for any 
specific frontiers. . . .è 


` 


HerBsERT WrremT 
3% Letter to the Editor, The Evening Star, Washington, Feb. 29, 1945. 


_% Dumbarton Oaks Documents on International Organization, U. S. Dept. of State Pub. - - 


No. 2192. 
& Department of State Bulletin, Vol. IX, No. 280 (Nov. 20, 1943), p. 368. 
* James B. Reston, “Poles in London Ask Oaks Revision,” The New York Times, Feb. 11, 
1945, p. 28. 
- 3! Department of State Bulletin, Vol. XII, No. 288 (March 11, 1945), p. 305. Washington 
Times-Herald, March 5, 1945, p. 2. . 
3 Department of State Bulletin, Vol. XI, No. 287, Dec. 24, 1944, p. 886. i 
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VIENNA AS HEADQUARTERS OF THE NEW LEAGUE 


The Dumbarton Oaks Proposals contain a single reference to the possible 
seat of the new international organization, by requiring ! that “each state 
member of the Security Council should be permanently represented at the 
headquarters of the Organization.” The choice of the seat of the Organiza- 
tion has not been made yet and this problem certainly belongs to the “several 
other questions still under consideration,” mentioned in the final note of the 
Proposals. 

While other problems are certainly more fundamental the question of the 
seat of the new organization is an important one; important materially as 
the location of the Secretariat General, the archives, and many other per- 
manent institutions, important as the seat of the Security Council, as the 
probable meeting place of many organs and conferences, without excluding 
the possibility of meetings at other places. Even the Inter-American Sys- 
tem, of which the principal and also many special conferences meet at differ- 
ent capitals, has its headquarters at Washington, seat of the Pan-American 
Union and its Governing Board, of other Pan-American agencies, and the 
meeting place of many special Inter-American conferences. The question 
of the seat is also important psychologically as a symbol of the tendencies of 
the new organization and because of the influence of the city in which it sits 
on the spirit of the delegates. It was largely for these reasons that not Brus- 
sels; capital of a belligerent country, but Geneva in neutral Switzerland was . 
chosen as the seat of the League of Nations. 

Unfortunately it is very unlikely that Geneva will be the seat of the new 
Organization. Such atguments as that Geneva is too narrow, too provincial, 
too rigidly Calvinistic and boresome, seem unjust to this writer, who loves 
the beautiful city on Lac Leman, with its distant view of Mont nae 
Equally the arguments that Geneva stands identified with the failure of 
League of Nations are not convincing. The real reasons against the choice 
of Geneva are political ones: on the one hand strong Russian dislike, on the 
other hand, perhaps, the unwillingness of Switzerland herself, fearing the 
danger to her permanent neutrality.? 

Under these circumstances it is submitted that Vienna would be an ex- 
cellent choice. This idea is by no means new. The idea of transferring the 
seat of the League from Geneva to Vienna was propagated already before 
1930. The idea of making Vienna the headquarters of the new international 
organization has recently been strongly defended by various writers.? But 


1 Chap. VI, Sec. D, par. 1. 

3 Botschaft des Schweizerischen Bundesrates betreffen den Beitritt zum Volkerbund, October 
4, 1919 (Schweizerisches Bundesblati, 1919, Vol. IV, pp. 609-610). . 

* Vienna as the Capital for Peace, by Dorothy Thompson, November 22, 1944; Miss 
Thompson goes so far as to ‘propose that the whole Republic of Austria be made a World 
District of Columbia. See also Editorial “A eee for a New League,” New York Times, 
December 15, 1944, p. 118. 
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it is of particular importance that the Soviet Union is reported * as favoring 
Vienna. | 

There is no doubt that the principal United Nations are well-disposed 
toward Austria. In his Proclamation of May 27, 1941, the President of the 
United States, saying “that we do not forget the silenced peoples, those 
peoples spiritually unconquered,” mentioned, the Austrians first. Equally , 
Prime Minister Winston Churchill in his Mansion House speech of Novem- 
ber, 1940, named Austria first of ‘‘all the countries with whom or for whom we . 
drew the sword.” The United States has never recognized the forcible 
annexation of Austria.’ In Moscow on November 1, 1943, the United 
States, Great Britain, and the Soviet Union joined to proclaim “that they: 
wish to see reéstablished a free and independent Austria.” 

The reasons for Russian advocacy of Vienna, as reported, are all political 
and economic: Vienna’s situation at the heart of the trouble center of the 


world, an excellent spot from which to watch the development of post-war ` 


Germany and near enough to Berlin so that the Germans can watch the other 
nations working on the problem of maintaining peace; that, Vienna has the 
necessary buildings and transportation facilities; that Austria must have 
much more political and economic support from the Allies than she got after 
the first World War; that the mere fact of making Vienna the headquarters 
of the new League would provide Austria with a lucrative tourist trade and 
give:her a sense of security. 

All these arguments are sound and reveal already the double aspect of the 
question: what Vienna could mean to the League and what this decision 
could mean to Austria. “The geographical position of Vienna in the heart of 


Europe, on the cross-roads from west to east and from north to south, not | 


too far from western and southern Europe, yet near to the east and to the 
Balkans, is certainly ideal. Vienna has also the necessary transportation 
facilities. Vienna, as Winston Churchill,once said, “the ancient capital of a 
` once mighty empire, is the ganglion nerve center of the trade and communi- 
cations of all countries of the Danube Basin and others beside.” Magnifi- 
cent palaces,—the Hofburg, the Castle of Schönbrunn, the Belvedere 
Palace,—could provide a splendid frame for the new organization. 


It is equally true that the choice of Vienna would go far toward solving the 


“ Austrian problemi.” For the inter-war Republic of Austria, a little Alpine 
country of seven million inhabitants, with an enormous capital, meant for a 
great empire, needing to import the greater part of her food and nearly all 
her raw materials, cut off from export possibilities through high tariff barriers, 

was never able to live by herself economically; all her governments from the. 
end of 1918 onward, of whatever political complexion, had as their primary 


4 New York Times, Dec. 14, 1944, pp. 1; 5. 

8 Herbert Wright, “ Attitude of the United States toward Austria,” United States Congres- 
sional Documents, House Document 477, 78th Cong., 2nd Sess., and “The Legality of the 
Annexation of Austria by Germany,” this Journat, Vol. 88 (1944), pp. 621-635. 


we 
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problem how to secure for their people the bare necessities of life. The re- 
mark of Viscount Cecil in the House of Lords on February 2, 1943, is also 
true: “All of us must feel that the Austrian people hare been treated extra- 
ordinarily badly during the last twenty years.” 

But all of these arguments, true as they afe, must be supplemented by spir- 


“itual considerations. While no one overlooks the many errors, mistakes, and 


failures of the great and the small Austria or the weaknesses and shortcomings 
of the Austrian character, it has been recognized at all times that Austria is 
essential for Europe. That was, as far as the old Austria goes, the opinion of 
Napoleon and Talleyrand, Benjamin Disraeli said in the House of Com- 
mons on July 25, 1856, that “the maintenance of the Austrian Empire is 


‘ necessary to the independence, to the civilization, and even to the liberties 


of Europe.” Bismarck was firmly convinced of the necessity of Austria. 


` František Palacky coined the phrase, that if Austria did not exist, it would 


have to be invented, a phrase much later repeated by the Frenchman Charles 


` Benoist, and a phrase still quoted in 1927 by Thomas G. Masaryk. While 


Austrian armies had valiantly fought on many battlefields, the pre-war 
Austria was the one non-expansionist Great Power. Lord Salisbury spoke 
of “our ancient friend Austria” and said on October 18, 1879: “T believe the 
_ best hopes of stability and peace of Europe rest on the strength and inde- 
pendence of Austria.” Even of the small Republic of Austria many were 
convinced that she was the “keystone of the European arch” (Sir Austen 
Chamberlain, Seton-Watson), that “her fate will determine the fate o 
Europe” (Jules Basdevant). 
The great Austria was a Europe within a Europe. The aoaea 
position of Vienna, where Marcus Aurelius died in 180 A.D., through which 


. the Crusaders marched, which defended western civilization against. the 


Avars, and again against Islam in 1529 and 1683, joined by the gallant Polish 
King Jan Sobieski, the capital of the Holy Roman Empire, ‘‘around which,” 
as Churchill said, “the old gold luster of a thousand years’ preéminence still 
lingers,” determined also its history. Her mission was to defend western 
Europe and to bring western European culture to the east of Europe. It 
retained something of the spirit of universal mankind, inherited from the 
Roman and Holy Roman Empires and from the Catholic Church. It came 
into being prior to the rise of modern nationalism. Austria, it has been 
rightly said, is more than a country; it is preéminently an idea. And as'an 
idea it will live. ; 

Empires come and go; that is the inevitable march of history. And the 
Austrians recognized it when the hour of their Empire had come. Heinrich 
Lammasch, the great international! lawyer, the President of the Tribunal in 


.the North Atlantic Fisheries Case between Great Britain: and the United 


States, consented to become the Emperor’s Prime Minister, in order to pre- 
side over the liquidation of the Austro-Hungarian Empire, with the only 
object, successfully achieved, of making this liquidation a peaceful one. 
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And post-war Austria, miserably as she was living, was free from wars, free ` 
from civil disturbances. If there is any peace-loving nation in Europe, it is 
Austria. Almost immediately after the dismemberment of greater Austria 
the small Austria was in very friendly relations with all the succession-states 
` and all others. She was the first ex-enemy to be admitted into the League of 
` Nations. In her participation in the League’s work, in her prompt and well- 
considerered replies to the League, in her ratification of League instruments, 
she held a very high rank among all the members. Together with Czecho- 
slovakia she occupied a leading place in the fulfillment of her international 
minorities obligations. 

There was little revisionism in post-war Austria, although she felt keenly 
the tragedy of her fate. There was not the slightest attempt or even a dream 
of rebuilding the Empire. Out of a more than two-thousand-year-old history 
she felt that what Ottokar Czernin, her Foreign Minister during the first 
World War, wrote in his Memoirs was true: “ Austria-Hungary’s clock had 
definitively come to an end.” Apart from being able to live, her most im- 
portant task was to preserve the standard of her culture. “We remember 

. the charm, beauty, and historic splendor of Vienna,” said Winston Churchill 
on February 18, 1942, “the grace of life, the dignity of the individual. All 
the links of past generations are associated in our minds with Austria and 
Vienna.” 

It is as a center of culture that Vienna has its greatest importance. 
Edouard Herriot wrote in 1929: Dans Vordre artistique, L’ Autriche, par son 
passé, par les qualités si précieuses de sa population et de son élite, par sa culture, 
occupe une place de premier rang. Luigi Pirandello wrote in 1934 that ‘“‘ Aus- 
tria is indisputably more than ever the cultural center of Europe.” : And in 
the annexation year, 1938, Paul Painlevé wrote: L’ Autriche est un foyer de 
Vesprit qui ne doit 8’ &eindre. 

The Austrian, German by language, is a very particular German.. The, 
type of the Austrian personality is a type of its own, extremely different from 
` the German type. This has been clearly seen and expressed by Austrians ° 
and by non-Austrians, including Germans. . Werner Sombart speaks of the 
“peculiar character of the Austrian culture.” Count Hermann Keyserling 
says that “the Austrian spirit is the antithesis of the Prussian; its mode of 
life lies in laissez-faire, not in action; in softness, and not in hardness,” 
There is a distinct Austrian type, writes the French international lawyer 
Jules Basdevant; 7 while he speaks German, the Austrian has a clear-cut in- 
dividuality of his own. 

6 In his beautiful “Speech on Austria” the Austrian poet Anton Wildgans put forward in 
poetic formulation and with deep feeling the two outstanding merits of Austria and Vienna: 
a great tradition of culture and the coming into being of a new human type: the Austrian 
man, German by language, but European by history, tradition, culture and temper. (Anton 
Wildgans, Rede über Osterreich, Vienna, 1930.) i 

7 La condition internationale de l'Autriche, Paris, 1985, p. 10. 
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This particular and unique Austrian and Viénnese type is an outcome of 
environment and history. The German-speaking Austrian of the old and the 
new Austria is the only non-nationalistic national in Europe. He loves his 
country, the green Styria, the beautiful Salzburg, the glorious Tyrol. It is 
the beauty of nature, in the midst of which Vienna is situated, on the Danube, 
at the foot-hills of the Alps, ending in the lovely Vienna Woods, which has 
shaped both the Viennese character and the art of its artists.? It is geo- 
graphical position and history. which have prevented the Austrian from be- 
‘coming nationalistic: the mixture of races—as a result of which nothing could 
be more un-Austrian, more anti-Austrian, than racial ideology—and the 
coming together of many cultural influences from western, southern, and 
eastern Europe—Spanish, French, Dutch, Italian, Slav, Magyar. The‘Aus- 
trian culture thus became a blending, on German background, of Europe’s 
culture, making the Austrian and the Viennese an anti-nationalist, anti- 
fanatic, tolerant, and humane type, whose motto is “‘to live and to let live.” 
Vienna always has been and is a cosmopolitan city; of all great European cit- 
ies Paris is Vienna’s true sister, notwithstanding the difference of language. 
But Vienna is more than a cosmopolitan city—for cosmopolitanism can re- 
main restricted to external things; it is Catholic, not only in religion, but in - 
the textual sense of this Greek word: universalistic. The Viennese is made 
out of the wood of Aristide Briand’s “bon Européen.” The Viennese is 
free from hatred. 

Vienna has always stood for the things of the spirit: the achievements of 
Vienna University, with the world famous School of Medicine, the Vienna 
School of Economics, the Vienna School of Jurisprudence; its wonderful ar- 
chitecture, its great literature, its leading theatres and music. And every- 
where we note the blending of German culture with many European cultural 
influences. Walther von der Vogelweide, the greatest German Minnesinger 
of the Middle Ages, was an Austrian, from Bozen, in the German South 
Tyrol. It was in Vienna that, at the end of the 18th century, the first and 
greatest German national-theater was created, the Burgtheater. In Vienna 
wrote Grillparzer, Hebbel, Raimund, Nestroy, Anastasius Griim, Nikolaus 
Lenau; Austrians were Hamerling, Rosegger, Anzengruber, Saar; and in 
recent times, to quote only a few names, it was in Vienna that Bahr, Schnitz- 
ler, Hofmannsthal, Wildgans, Schénherr, Stefan Zweig, Franz Werfel wrote. 

On the other hand, Italian artists created the beautiful Austrian Baroque, 
as seen in Salzburg and many Vienna palaces. From the far-flung Hapsburg 
domains came the wonderful Dutch paintings, the great: works of Velazquez 
into the Vienna museums, as well as the magnificent Gobelins. Long before 
the “Vienna period” in the history of music, Vienna was the great center of 
Italian opera; famous Italian operas were first performed in Vienna, Italian 

§ Hast Du vom Kahlenberg dir rings das Land besehn, 

So wirst du, was ich bin und waa ich schrieb, verstehn. 

: Feanz GRILLPARZER. 
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composers ‘and Italian libretti writers (Metastasio, Calzabigi, Lorenzo da 
Ponte) lived at the Court of Vienna. And then it-was in Vienna that much 
__ of the world’s whole possession in great music was created: Haydn, Mozart, 
Gluck, Schubert, Beethoven, and later Brahms, Bruckner, Hugo Wolf, 


Goldmark, Kienzl, Gustav Mahler, Arnold Schönberg and many others. - 


‘Richard Strauss, who built his house in Vienna, wrote the musical glorifica- 

tion of Vienna in his “ Rosenkavalier,” the famous waltz of which has, accord- 
` ing to his instructions in the orchestra score, to be played with the ‘‘ Vienna 
élan of the violins.” The full character of Vienna lies in the waltzes. of 
Johann Strauss and in Vienna’s popular music from Johann Strauss to Franz 
Lehar we feel also something of the erat musical qualities of the Czechs, 
the fine fire of the Magyars. 

In the years of her greatest material distress, immediately following the 
first World War, Austria found it possible to uphold the standard of her 
University, museums, theatres, art, literature, music. While Vienna had 
developed to an advanced point the art of living, the Viennese were obediently 
bowing in these years to the necessity of a meager diet and to many other 
privations and sufferings in the material field. But when the government 
tentatively announced that the Vienna Opera would perhaps be able to play 
only ten instead of eleven months the Viennese clearly indicated that this 
would not be tolerated. The City of the Vienna Congress, the easy-going 
city of luxury and good living, displayed its heroism in carrying the heaviest 
material burdens. But music, great music, could not be omitted: M usicam 
facere necesse; vivere non necesse. 


Vienna as headquarters of the new international organization would mean: 


economic advantages to Austria, greater political security, yes; but it would 
mean more: it would mean a new sense of life for Austria, a new mission. 
Vienna could give to the new organization geographical position, adequate 
. buildings and communication facilities, yes; but it could give more: it could 
give its friendliness, its spirit of politeness and of hospitality to all states and 
nations, outcome of centuries of tradition. It could offer the qualities which 
we expect from the new organization: love, not hatred; tolerance and hu- 
manism, not fanaticism; universalism, not nationalism; culture, tradition, 
beauty, the triumph of the spirit over matter. For while constitutions, 
“economic plans, and so on are all very necessary and indispensable, it must 
be clearly recognized that the better world for which a tormented mankind is 
anxiously hoping must be primarily born out of a renovation of the spirit. 


Joser L. Kunz 
\ 
, SOME LEGAL QUESTIONS CONCERNING WAR RELOCATION 


The United States Supreme Court had occasion on December 18, 1944, 
in two different cases to pass upon Constitutional rights in a situation which 
was in some respects international in character. The questions at issue grew 
out of action taken for the purpose of moving, from their places of residence 


EDITORIAL COMMENT 316 f 


on the Pacific Coast, more than a hundred thousand persons of Japanese 
ancestry. About, one-third of the number were civilian enemy aliens. 
Camps provided wartime homes wherein those of doubtful loyalty to the 
United States might be supervised, and from which others might eventually 
be reabsorbed, according to the plan of the War Relocation Authority, into 
normal American life. Certain aspects of the general experiment have al- 
ready been discussed by this writer.! The two recent decisions have to do 
more with Constitutional than with international law, the petitioner being in 
each case an American citizen. There was, however, a reference to interna- 
tional law by a member of the Court and the judges evinced a concern for 
the liberty of the individual which is consistent with the function of law in‘ 
the broadest sense and with the basic objectivés of the United States in the 
present international struggle. 

The case of T'oyosaburo Korematsu v. United States ? involved an American 
citizen.who had been convicted of violating a military commander’s order by 
remaining in a military area which persons of Japanese ancestry had been 
ordered to leave.* The conviction having been upheld by the Circuit Court 

of Appeals for the Ninth Circuit, the Supreme Court on certiorari also 
affirmed the judgment. Speaking through Mr. Justice Black, the majority 
of the judges found that the exclusion order in question was valid under the 
Act of Congress of March 21, 1942.4 That legislation provided penalties for 
the violation of orders relating to military areas or zones. ‘The Act and the 
orders issued pursuant to it were, in the language of the opinion, “aimed at 
the twin dangers of espionage and sabotage.” The Act of Congress was 
found to be Constitutional, as it had been in the earlier case of Kiyoshi 
Hirabayashi v. United. States,’ which involved a curfew order. The opinion 
contains statements to the effect that there was an unascertained number of 
disloyal persons in the Japanese-American group, that approximately five 
thousand American ‘citizens of Japanese ancestry had refused to swear un- 
qualified allegiance to the United States and renounce allegiance to the 
Japanese Emperor, and that several thousand evacuees had requested repa- 
triation to Japan (although it is not stated how many of these were American 
citizens). The Court restricted its holding to the specific order which the ` 
petitioner had violated, and declined to pass upon the whole subsequent 
detention program in assembly and relocation centers. The decision up- 
held the exclusion order ‘‘as of the time it was made and when the petitioner 
violated it.” In a concurring opinion, Mr. Justice Frankfurter contrasted 
the respective spheres of action of military authorities and of judges. “To 
find that the Constitution does not forbid the military measures now com- 
plained of,” he observed, ‘does not carry with it-approval of that which Con- 
gress and the Executive did.” 


1 This Journan, Vol. 38 (1944), pp. 402-406. , 165 Sup. Ct. Rep. 198. 
3 Civilian Exclusion Order No. 34 of the Commanding General of the Western Command, 
United States Army. 7 Fed. Reg. 2367. 456 Stat. 173. 5320 U.S. 81. 
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Three members of the Court dissented. Mr. Justice Roberts thought this 
was a case of “convicting a citizen as a punishment for not submitting to 
imprisonment in a concentration camp, based on his ancestry, and solely 
because of his ancestry, without evidence or inquiry concerning his loyalty 
and good disposition towards the United States.” The majority opinion had 
included the statement that it was unjustifiable to call the assembly and 
relocation centers concentration camps “with all the ugly connotations that 
term implies.” Mr. Justice Roberts, however, referred to “so-called Reloca- 
tion Centers” as ‘‘a euphemism for concentration camps.”® He found that 
the petitioner was faced with two conflicting orders which ‘‘ were nothing but 
a cleverly devised trap to accomplish the real purpose of the military au- 
thority, which was to lock him up in a concentration camp.” Mr. Justice 
Murphy, in a separate dissenting opinion, urged that it was essential that 
there be definite limits to military discretion, especially where martial law 
had not been declared. He pointed to the Commanding General’s Final 
Report on the evacuation from the Pacific Coast area to show that the forced 
exclusion was the result of an erroneous assumption of racial guilt rather thar 
real military necessity. Time and military necessity as factors in the situa- 
tion were not, he thought, so urgent as they had been represented to be in 
attempted justification of the failure to conform to Constitutional due 
process. Mr. Justice Jackson’s dissenting opinion stressed as fundamental 
the assumption that guilt is personal and not inheritable. He considered 
this conviction “an attempt to make an otherwise innocent act a crime merely 
because the prisoner is the son of parents as to whom he had no choice, and 
belongs to a race from which there is no way to resign.” While conceding | 
that it would be “impracticable and dangerous idealism to expect or insist 
that each specific military command in an area of probable operations will 
conform to conventional tests of constitutionality,” the dissenting justice 
declared that he would not “distort the Constitution to approve all that the 
military may deem expedient.” If all “permissible” military procedures 
were Constitutional, the Court might as well say, he thought, that any mili- ` 
tary order would be Constitutional. A judicial construction of the due 
process clause that would sustain the order in question was, in Mr. Justice 
Jackson’s opinion, “a far more subtle blow to liberty than the promulgation 
of the order itself.” He rejected the view that the guarded language of the 
Court in the Hirabayashi case furnished a controlling precedent, and thought 
that the principle of racial discrimination, applied in that instance so as to 
effect a mild and temporary deprivatico of liberty, was now used >, the 
majority to support very harsh measures. 

On the same day that it decided the Korematsu case, the Court ‘ss de- 
cided that involving Mitsuye Endo.’ A petition for a writ of habeas corpus 
for discharge from custody in relocation camps had been denied by a lower 


8 Cf. ., on the point, the present writer’s statement in this JOURNAL, Vol. 38 (1944), pp. 402- 
408. 1 Ex parte Mitsuye Endo, 65 Sup. Ct. Rep. 208. 
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court. The Circuit Court of Appeals for the Ninth Circuit had certified 
questions of law upon which it desired instructions. The Supreme Court 
held unanimously that the petitioner was entitled to the writ for release from 
detention. Seven of the judges, speaking through Mr. Justice Douglas, 
joined in an opinion which reviewed the history of relocation and particularly 
examined procedure in connection with leave clearance from the camps. A 
construction of the legislation and orders was adopted which led to the 
conclusion that neither the executive nor the legislative branch of the Gov- 
ernment had authorized the detention of the relator. It was noted that 
Mitsuye Endo, a citizen whose loyalty to the United States was unques- 
tioned, was detained by the War Relocation Authority, a civilian agency, 
* and not by the military. ‘“When the power to detain,” said the Court, ‘‘is 
derived from the power to protect the war effort against espionage and sabo- 
tage, detention which has no relationship to that, objective is unauthorized.” 
The District Court’s jurisdiction to grant the writ of habeas corpus was not 
changed, the Supreme Court held, by reason of the fact that while the case 
was pending in the Circuit Court of Appeals appellant was moved from the 
center where she was originally detained to a center in a different judicial 
district and circuit. 

Mr. Justice Murphy, concurring, joined in the opinion of the Court, but 
went further, saying that detention in relocation centers of persons of 
Japanese ancestry regardless of loyalty was an unconstitutional resort to 
racism. Mr. Justice Roberts concurred in the result but disagreed with the 
Court’s finding that neither the executive nor the legislative arm of the 
Government had authorized the detention of the relator. In his judgment, 
this detention violated the guarantees of the Bill of Rights and especially the 
due process. clause. 

A question which received passing notice in one of the dissenting opinions in . 
the Koremaisu case was that of the dual citizenship of some of the relocated 
persons. Mr. Justice Murphy, in a footnote, drew attention to the fact that 
Japan had, in the matter of citizenship, followed the doctrine of jus sanguinis, 
“as she had a right to do under international law.” In this connection it 
may be noted that, some months before these cases were decided, there had 
been a move to provide a choice of nationality for an individual who has 
American nationality and -also the nationality of an enemy country. An 
amendment to the Nationality Act of 1940, approved July 1, 1944, provides 
for the loss of United States nationality under certain circumstances when 
the United States is at war.® 


8 58 Stat. 677. Loss of citizenship may be accomplished by making in the United States 
“a formal written renunciation of nationality in such form as may be prescribed by, and 
before such officer as may be designated by, the Attorney General, whenever the United 
States shall be in a state of war and the Attorney General shall approve such renunciation 
as not contrary to the interests of national defense.” According to a recent statement ap- 
proximately 6,000 of the 7,000 Japanese-Americans over 17 years old in the Tule Lake 
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From the decisions which have been the subject of this comment there 
appears the Supreme Court’s attempt to balance security considerations, such 
_ 88 those which the majority thought were controlling in the Korematsu case, 
against the need of protecting admittedly loyal persons from unnecessary and 
unduly discriminatory measures, particularly when, as in the Endo case, the 
government agency immediately involved is a civilian and not a military one. 
In the Korematsu case the majority resolved the doubt in favor of the neces- 
sity of what the military authority had done. In the Endo case the ma- 
jority rested the decision upon a construction which seemed to make it 
unnecessary to face the issues in the broadest form. Together, the two 
decisions emphasize anew that-in wartime as ‘in time of peace the liberty 
of the individual is properly the concern of democratic government and. 
particularly of its judicial agencies.® 
Ropert R. WILSON 


A . 
a VOTING PROCEDURE IN THE SECURITY COUNCIL 
à a anneanne gg nt aaa tne aa 
ol comments which have been made upon the proposed voting pro- 


cedure in the Security Council envisaged by the Dumbarton Oaks Proposals, . 
as revealed on March 5,! seem somewhat inadequate and even confused. 

Whether this be the heart of the new league, as has been suggested, or not, 

a really serious consideration of the proposed procedure will throw much 

light on the whole problem of maintaining peace and security. 

‘To begin with, we are dealing still, it appears, with proposals put forward 
as bases for discussion. The announcement on voting procedure made by 
the Crimea, Conference inserts the new proposal in Section C of Chapter VI 
of the Dumbarton Oaks Proposals without any special stipulations of invio- 
lability, ne varietur, or similar principles. In such a situation it would seem 
essential to avoid two faulty extremes. While the Proposals are put forward 
tentatively, the delegates at San Francisco would probably risk very seri-’ 
ous consequences if they should attempt to depart very widely therefrom 
in drafting the new Charter. One or more of the five dominant Powers 
(America, Britain, China, France, Russia) might, in such circumstances, 
refuse to participate in the resulting organization. On the other hand, it is 
certainly to be anticipated that very lively and.vigorous debate will be the 


à segregation center and 150 Japanese-Americans in other relocation camps or communities 
“have asked for citizenship renunciation petitions: statement of Representative Engle of 
California, as reported in The New York Times, March 20, 1945, p. 20. 

9 Restrictive action such as that which gave rise to these cases has been followed by steps 
looking to the termination of the relocation experiment. Early in March, 1945, there was an 
official statement that 28,641 persons who had formerly been in relocation centers had 
reported their resettlement, and that 60,397 remained in the centers. It was. also an- ` 

\ nounced that the relocation centers would be closed during the present year and, that per- 
sons who were not permitted to resettle would probably be transferred to the segregation 
camp at Tule Lake, California: The New York Times, March 7, 1945, p. 9. 
1 Department of State, Press Release No. £01. 
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order of the day at San Francisco unless tremendous steam-roller pressure 
is applied to stifle it—in which case the whole performance will reek with 
a false unity. Even if one of the Powers were to refuse to go along this 
might not be fatal to the creation and operation of the new system in matters 
other than security and sanctions, and, in the latter, features of organiza- 
tion and formal procedure, at least in the form now proposed, count for 
relatively little, as will soon appear. This does not mean that voting pro- 
cedure and ‘‘machinery”’ are unimportant in such situations, as some in- 
experienced or disingenuous commentators have pretended; the states by 
their demands and complaints show that they themselves know better; 
what it does mean is that the psychological and political aspects of the 
matter are important rather than the legal and formal aspects. 

We have, moreover, no excuse to take as insincere the official profession 
that the Proposals are open to study, criticism, and modification, and to do 
so would cast doubts on the integrity of the whole enterprise. To adopt a 
childish ‘‘mustn’t touch” attitude and stigmatize as a “perfectionist” 
anyone who accepts the invitation to suggest improvements in the system 
projected at Dumbarton Oaks is to out-Caesar Caesar with a vengeance.? 

Finally this is precisely the period when such criticism may profitably be 
made; once the Charter is drafted there will be great resistance to its amend- 
ment for some years, as was the case with the League Covenant. And if 
it be argued that demanding too much at this point might result in getting 
nothing the answer or answers are surely plain: better no system for a time 
than a bad system which cannot be changed; the next decade at least will 
be precisely the time when war on a major scale is unlikely, thus giving some 
time for working out a sound system. The mistake was made in 1919 of . 
rushing through the drafting of the Covenant so that it could be made part 
of the peace settlement; the result was a system with serious faults which 
was also very difficult to amend. Now we are witnessing an effort to speed 
up the process even further. This is not, alas, the only point wherein pros- 
pects for creation of a satisfactory international organization are considerably 
worse today than they were in 1919. 

Tt is also argued that if America, Britain, and Russia remain united then 
world peace and justice will result, while if they do not that will be impos- 
sible. This seems to be a very shallow and deceptive view. Ifa high degree 
of spontaneous unity could develop among these Powers this would facili- 
tate matters greatly, but this is somewhat doubtful. These three Powers 
have not been very well united at any time since August 23, 1939, certainly 
‘ not Russia and Britain or Russia and America. They will be far less de- 
pendent on one another once the German and J. apanese resistance is finally 
broken, and it will probably be better for themselves and all other countries 


2 Thus one voice in high quarters has held that “no one will be forgiven who prevents 
(sic) the setting up of some international machinery because of any specific objection” 
(i.e. no matter what its faults). 
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that this should be so. To try to found international order on the domina- 
tion of a somewhat artificial and certainly abnormal triumvirate is surely 
unwholesome and vain to the last degree. If by the argument cited it is 
meant that if the Great Powers spontaneously remain at peace there will 
be no major war then this is obviously true, and it is of course devoutly to be 
hoped that these Powers will not find any reason justifying war in the near, 
or the distant, future; but such observations do not get us very far. If it i 
meant that there are no means available for inducing—intimidating or . 
forcing—a Great Power to remain at peace if it threatens to go to war then - 
it must be insisted that this is very far from admitted and it does not seem 
proper to assert a negative conclusion on the point without fullest analysis 
and explanation. Even if we were regretfully compelled to accept this con- 
clusion it would be much more important to understand and explain the 
reasons for it than merely to proclaim it aloud with gusto, not to say satis- 
faction.* If it be alleged, finally, that the Charter will be open to amend- 
ment and amendment by a process more effective than that available for 
amending the Covenant, as is true, it must then be pointed out that in such 
circumstances the great emphasis on the present proposal for voting pro- 
cedure is inconclusive; the truth is, of course, that the Great Powers are 
given a veto also in the amendment of the Charter.‘ 

This leads to a consideration of the provisions regarding voting procedure 
in the Security ‘Council actually suggested. The text released provides 
for a vote of seven to four on all procedural matters and the same vote “on 
all other matters” but “including the’ concurring votes of the permanent 
members,” with the disputants required to abstain in votes connected with - 
pacific settlement. It has been represented that this gives the permanent 
members of the Council a veto on sanctions action against themselves, but 
of course it goes much further than this and gives them a veto over sanctions 
action against any satellite state and even over such action under the sus- 
pices of regional organizations.’ Furthermore, the experience of the League 
with a similar provision in the Covenant makes it certain that the states 
regarding themselves as the beneficiaries of the provision in question will 
try to extend it to matters which any detached student would immediately 
regard as merely procedural in character. 

Al of this is not to imply that an effort should be made to require the 
Great Powers to surrender the veto power in votes in the Security Council 
on sanctions action. The problem goes much deeper than that and the 
remedy necessary also. As long as the taking of sanctions action is to be 
decided in each case by the Security Council little basis exists for persuading 
the Great Powers to renounce their right to vote in the matter. It may be 


3 Incidentally such a view would destroy the basis for the demand for superior authority 
because of superior responsibility; if it is only smaller powers which are to be kept in line 
this can be done by a league of those powers themselves. 

t Proposals, Chap. XI. _ ë Proposals, Chap. VITI, See. C, par. 2. 
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added also that this is neither difficult to understand, unethical, nor, finally, 
practically fatal. It is quite understandable politically and needs no ex- 
planation on that plane. The vote would not, moreover, constitute a vote 
on a question of merit or law and the maxim nemo judex in propria causa 
would therefore have no bearing. And practically the sanctions action will 
be taken if the situation demands it, veto or no veto, just as the aggressor 
state might be expected to resist sanctions action in any case—even, that 
is, if deprived of a right to vote against it—for by hypothesis the state does 
not admit its aggression and hence would certainly not vote in favor of 
sanctions. Under these circumstances the veto is of little importance to 
anybody and it is obvious that it is demanded not for its own value in actual 
operation but for its political and psychological effects. It is similarly 
true that the granting of a power of veto is regrettable chiefly for the appear- 
ance of the thing and its moral, or demoralizing, effect. i 

The provision in question has been represented as a compromise. - This 
seems rather a loose way of describing it also. The provision might be a 
compromise between the conflicting policies of two or more powers or per- 
sous or between opposing principles or theories. Recent developments have 
left little doubt that the representatives of Great Britain and the United 
States at Yalta felt just about as strongly on the point as did Stalin, in spite 
of not having any special cause for anxiety such as that gentleman appears 
to have lest the world unite against Russia. It is also probable that public 
opinion in Britain and America—and even the politicians—would be willing 
to go much further in accepting international authority than the strong- 
willed personalities which today represent those two countries are willing 
_ to go. Finally it is sheer nonsense to describe consent to have a dispute 
considered by the Council in its early stages as a concession made in exchange 
for the veto power in question; the time has long since passed when any 
state or any dictator can prevent an international body or world public 
opinion from passing on their behavior. 

The only possible definitive solution for the ioeo- pe in a tech- 
nological and mechanical sense—is to transfer the decision on sanctions 
action out of the political Council to an administrative body acting on prin- 
ciples and rules laid down in advance and subject to supervision and poten- 
tial correction by the representative organs and especially by the judicial 
arm of the organization. The reasons for such transfer and its effects on 
the operation of the sanctions process are obvious at a glance: it specifically 
avoids a vote by the interested parties in the concrete case. Such a solution 
is almost certainly impossible of attainment, however, and would depend, 
for its application against a Great Power, on the existence of a tremendously 
powerful international police force or on power being lodged in a Military 
Staff body to call out forces of member states, both probably out of the 
question. The only approximate substitute for such a program would be 
to break down the process in the Council into two parts, stipulating for a 
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vote identifying the aggressor first—a vote by seven out of eleven or a two- 
thirds majority—and then for action on the sanctions issue in which a state 
already identifed as the aggressor would be excluded from voting. This 
seems the most promising “compromise” available although it would prob- 
ably be just about as difficult to obtain acceptance by the Great Powers: 
for such an arrangement as for exclusion from the vote on sanctions action 
pure and simple. 

The crux of the situation lies in the willingness or unwillingness of the 
Great Powers to voluntarily refrain from asserting what they believe to be 
their power in such situations, The opinion that no international organiza- 
tion is possible which is both equitable and effective as long as the present 
tremendous disparity exists between the Great Powers and the other nations ,' 
- demands serious consideration. Perhaps a serious and general move allo- 

cating delegates and votes to component elements in the Great Power systems 
is the only real remedy. Any attempt to curb the Great Powers by im- 
posing on them against their will the, or a, principle of sovereign equality 
among states is no remedy at all; besides being highly metaphysical and 
undemocratic such a doctrine is utterly unacceptable in political fact. 
Equally arbitrary and undemocratic is the Great Power demand for pre- 
._ponderance when based on mere force and not based on any principle ap- 
plied to all. What is needed is the sort of conciliatory coöperation recently 
displayed_at Mexico City. The Powers, including their peoples and their 
rulers, might even voluntarily accept the jurisdiction of the Security Coun- 
 cil—without a veto—and try to behave themselves so as to avoid its appli- 
cation. When that attitude is forthcoming the Powers can rely on reciprocal 
consideration on the part of others; as long as they persist in extreme and 
rigid demands they will wreck the possibility of any effective and fruitful in- 
ternational organization. They will not only do that: they will also provoke 
such opposition from small states, from medium states, and from fellow 
Great Powers that they will defeat their'‘own ends. In the present world 
coöperation is needed by them too. And if they do not see that it will 
not come about. . 
Prrman B. POTTER 
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CURRENT NOTES 


THE POSITION OF THE EXECUTIVE AND ADMINISTRATIVE HEADS OF THE UNITED NATIONS 
INTERNATIONAL ORGANIZATIONS 


This attempt to evaluate in a comparative manner the positions, func- 
tions, and conditions of service of the heads of the newly created or proposed 
United Nations organizations is based on an analysis of the following con- 


- ventions, draft conventions, and interim agreements: General International 


Organization (Dumbarton Oaks Proposals); Agreement for the United 
Nations Relief and Rehabilitation Administration (UNRRA); draft Consti- 
tution of the Food and Agriculture Organization of the United Nations 
(FAO); the Articles of Agreement for the Intérnational Monetary Fund and 
the International Bank for Reconstruction and Development; the Interim 
Agreement and Convention on International Civil Aviation.*. 

These compacts differ from each other considerably, according to the 


-objects of their activities, their authority, and the stage of development 


which they have reached. -Their activities range from the general purpose 
and security agency outlined at Dumbarton Oaks to the International 
Monetary Fund and International Bank Organizations.! As far as execu- 
tive authority or operational functions are concerned, they comprise, sec- 
ondly, all known: patterns of international organization from agencies with 
recommendatory, codrdinating, and research functions of the League type 
to “action organizations” of the UNRRA type—with the International 
Civil Aviation Organization placed midway between the two extremes. 
They differ, thirdly, in respect to the stage of development which they have 
reached. The UNRRA agreement is in force and the agency created by it 
is actually in operation. The Food and Agriculture Organization runs 
a close second. Its constitution is at present open for approval according 
to-the constitutional procedures of the “Nations Eligible for Original Mem- 


` bership” (Annex I). Other agreements are still subject to amendment but 


it can be assumed that the articles dealing with the administrative head or 
with staff questions will hardly be changed further. The most important 
of these schemes, the Dumbarton Oaks Proposals, are still incomplete, pend- 
ing the San Francisco Conference. This is not only the case in regard to 
points expressly reserved for subsequent decision, but also in regard to a 
number of articles. Chapter X, for example, dealing with the Secretariat, 


* The proposed International Civil Aviation Organization was projected by a Conference 
which included neutrals and is therefore alone among the newly proposed agencies not con- 
ceived as a United Nations agency properly speaking. 

1 There is some doubt whether the International Bank can be considered a public interna- 
tional organization in the accepted meaning of the term. Students hesitated to classify its 
prototype, the Bank for International Settlement at Basel, among public international agen- 
cies because of the latter's semi-private character. 
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is evidently a skeleton article, indicative of the general attitude of the 
drafters rather than complete.in its contents. 

A comparison of these compacts from the point of view of international ` 
administrative leadership shows, generally speaking, that the experience of 
the League of Nations has not been lost altogether to me drafters of ‘the 


new instruments. 
5 


Position of the Administrative Head 


‘In order to appraise the position of the head of an international Ann 
- tration two major aspects must be constantly kept in mind: that the ad- 
ministrative machinery which he directs is the only permanently function- 
ing element of international organization and that the policy-determining 
bodies of international organizations are not comparable to national legisla- 
tures or the executive branch of government. They are diplomatie (gov- 
ernmental) bodies. In international organization as we know it there is 
no parliament or government and it seems to this writer dangerous to speak of 
the UNRRA Council as a quasi-legislature as Mr. Lehman has recently done. 
The head of the international administration is not an international prime 
minister, and his closest collaborators cannot be compared to members of a 
cabinet. He is an officer sui generis, halfway between an international 
statesman and an international civil servant. Serious errors in judgment 
are inevitable and have in fact constantly occurred in the interwar period 
‘in regard to the activities of the Secretary-General of the League because - 
of an insufficient comprehension of the unique and unprecedented character | 
of the position held by the administrative head of international adminis- 
tration. 


General Powers 


There is almost universal agreement that the Covenant granted the 
Secretary-General too little general power and that the subsequent practice 
did little to enlarge his powers by precedent or usage. All the instruments 
established or drafted during this war invest their administrative chiefs 
with broader powers, with one exception (International Civil Aviation). 
The Dumbarton Oaks Proposals stipulate in Chapter X that “the Secretary- 
General should have the right to bring to the attention of the Security 
Council any matter which in his opinion may threaten internatonal peace 
and security ’’—thus foreshadowing a far more active rôle for the Secretary- 
General of the General International Organization than that granted to the 
League’s Secretary-General. The latter, it will be remembered, was only 
entitled to take a step of this nature on the proposal of a member (Articles 
11 and 15). Nothing is said regarding his internal powers except that “he 
should be the chief administrative officer of the organization.” But the 
silence regarding the character of his internal authority and the emphasis 
put upon his external powers, and the general contents of this paragraph, 
suggest the desire on the part of the drafters of the Proposals to emphasize 
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policy functions rather than administrative chores. The draft constitution 
of the Food and Agriculture Organization of the United Nations goes even 
farther within the operational range of that organization. It stipulates, 
in Article VII, that the Director General or a representative designated by 

‘him “shall formulate for consideration by the Conference and the Executive 

“ Committee proposals for appropriate action in regard to matters coming 
before them.” Apart from the right to initiate action constitutionally vested 
in the Secretary-General, this text merits attention inasmuch as it lays 
down specifically and expressly that the authority of proposing action is 
not vested in the Secretary-General personally but:can be delegated by him 
at his pleasure. . 
Under the UNRRA Agreement: “the executive authority of UNRRA 
' shall be in the Director General.” ? He has full authority for carrying out 
relief operations; he is “responsible for the organization and direction” of 
measures for individual or joint action for the còördination of purchasing, 
the use of ships and other procurement activities, and so on. The Director 
General shall make periodic reports to the Central Committee and to the 
Council.. The position of UNRRA’s Director General is really a special 
one for two reasons: the temporary character of his task and the character 
of the agency he heads. - Mr. Lehman has particularly emphasized this 
aspect by pointing out that UNRRA, in contrast to the League, is an “action 
_ organization” carrying/through active programs, and that in consequence 
and unlike the League the administrative head “has been given a wide 
grant of discretionary authority” * stemming from the operational tasks of 
UNRRA. 

In respect to the powers granted to the administrative heads the Interna- 
tional Civil Aviation Organization merits a special place among interna- 
tional agencies. For it departs from the traditional pattern and splits the 
leadership between two persons, 2 President of the Council and a Secretary- 
General. The President is elected by the Council; he receives emoluments 
but has no vote. His duties are as follows, according to the text of the 
Interim Agreement: to “convene, and preside at the meetings of the Council; 
he shall act as the Council’s representative; and he shall carry out such 
functions on behalf of the Council as may be assigned to him.” The Sec- 
retary-General, on the other hand, 


shall be the chief executive and administrative officer of the Organiza- 
tion. He shall be responsible to the Council as a whole and . . . shall 
have full power and authority to carry out the duties assigned to him 

_ by the Council. The Secretary General shall make periodic reports 
to the Council covering the progress of the Secretariat’s activities. 
The Secretary General shall appoint the Staff of the Secretariat." 


? Article 4, paragraph 1. : 

? Address delivered on February 14, 1945, before the Washington Chapter, American 
Society of Public Administration. 

t Article ITI, Section iti. š Same, Article IV. The Secretary-General. 
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This division of the leadership between two officers (which is not as clearcut, - 
however, as 2 first glance at the text suggests) corresponds to the division of 
functions between a president or chairman of the board of directors and a | 
general manager known in Anglo-American commercial and industrial 
corporation practice. 

The idea of a President of the Council and a General Manager or Secretary 
General originated with the Canadians who did most of the organizational 
preparation. They were probably influenced by their concept of the Avia- , 
tion Organization as a powerful regulatory body, possibly an operating body 
administering international airlines and airports. This concept was rejected 
by the Conference, but the organizational idea remained and Lord Swinton 
supported the arrangement. He spoke of the President as a statesman and 
of the Secretary General as an administrator versed in technical aviation 
matters. 

It remains to'be seen whether the concept of dual leadership embodied 
in the Constitution of the Civil Aviation Organization will prove as effective 
in international administration as it is in private business, and whether it 
will set a precedent for a new pattern of international leadership. Any 
doubts regarding the possible effectiveness of this sytem are based not so 
much upon the differences between private and public business, important 
as they are. Such doubts are chiefly based upon psychological considera- 
tions. Major difficulties are likely to arise from the human factors involved. 
It is unthinkable that the President of the Council and the Secretary General 

. will both be Anglo-Saxons and therefore instinctively reconciled to the con- 
cept of divided leadership. It is obvious that such partnership would 
encounter considerable difficulties between persons of different background, 
traditions, approach, and temperament. Dual leadership would require an 
amount of mutual adaptability and instinctive understanding of each 
other’s motives and actions which cannot be taken for granted in the case 
of persons belonging to different nationalities or races. From a practical 
point of view these difficulties may not appear immediately, however. The 
sensitivity of the nations on aviation policy was only: too clearly demon- 
strated by the long drawn-out negotiations at Chicago and it may be as- 
sumed that such questions will keep the Interim Council and its President 
fully occupied for-a long time to come. The technical and administrative 
work of the Secretary General may therefore be overshadowed for a long 
time by the more important questions of policy. By the same token it is 
assumed by persons who have given much thought to the International 
Civil Aviation Organization that the President will emerge as the primary 


.. official of the Organization in the same way that the Chairman of a Board 


of Directors outranks the General Manager of a corporation. The writer 
of this note is rather inclined to think that a shift in favor of the adminis- 
trative head is more likely to occur as a matter of natural evolution unless 
the Secretary General is temperamentally a mere civil servant. 
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Personnel Management 


The authority of the heads of the international administrative bodies in 
regard to staff appointments is, as a whole, constitutionally not restricted 
in the new compacts, although definite regulations on this point are in some 
cases reserved for subsequent decisions. The League Covenant empowered 
the Secretary-General to appoint “the secretaries and staff . . . with the 
approval of the Council.” The rôle of the Council in this situation was 

‘admittedly passive. It consisted in approving the staff lists submitted at 
the beginning of each Council session and the value of this stipulation con- 
sisted in practice in the caution it imposed upon the Secretary-General in , 
the selection of his personnel. . 

The Dumbarton Oaks Agreement is silent on this point and it remains to 
be seen whether the definite charter of the General International Organiza- . 
tion will revert to the League position. This is not altogether excluded as 
the political significance of higher staff appointments will be incomparably 
greater in the General and Security Organization than in the preponder- 
antly technical international organizations. Article IV of the UNRRA 
Agreement authorizes the Director General to “appoint such Deputy Direc- 
tors General, officers, expert personnel, and staff at his headquarters and 
elsewhere . . . as he shall find necessary,” without making the appoint- _ 
ments dependent upon the approval of either the Central Committee or the 
Council. A similar stipulation governs staff appointments in the secretariat 
of the International Civil Aviation organization. The FAO Constitution, 
on the other hand, reserves the definite regulation for later action by stipulat- 
ing that the staff shall be appointed “by the Director General in accord- 
ance with such procedure as may be determined by rules made by the Con- 
ference.” The Agreement for the International Monetary Fund makes the 
appointment of the staff “subject to the general:control of the Executive 
Directors” and the Agreement for the International Bank contains an 
identical stipulation. Even'the two Agreements for an International Fund 
and Bank do not go beyond stipulating a general control. They do not 
provide for individual approval of appointments. 

The almost unrestricted authority of the Secretary-General of the League 
in staff matters resulted in an undue absorption of his time and thought in 
personnel management. This caused much concern as it was felt that some 
of the time and energy devoted to staff questions should have been dedi- 
cated to his major political duties. The experience led to suggestions 
aimed at separating the appointing authority from the Secretary-General- 
ship, and it is significant that this idea originated with persons of many years 
of practical experience in international administration. It is unlikely, 
however, that such a radical step will find general support. As international 
administration cannot depend upon any very well established traditions, 
too much depends on the character, the efficiency, and the homogeneity of 
the staff, and it is difficult to see how any outside agency could provide an 


328 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


international secretariat with exactly the kind of staff which it needs. A 
partial solution of the problems raised in this respect might be found in the 
creation of some kind of central personnel board serving all the major inter- 
national agencies of the future possessing a semi-autonomous status and 
an auxiliary character. The establishment of such an international civil 
service office (an office rather than a full fledged civil service commission) 
would facilitate the problem of recruiting international staffs and relieve 
the administrative heads of much of their preotcupation with details without 
in any manner infringing upon their authority in this respect. 


Appointment and Tenure 


The stipulations regarding appointment and tenure of the executive and 
administrative heads indicate a characteristic departure from League prac- 
tice and interesting differences between the various new charters. Article VI 
- of the League Covenant stipulates that “the Secretary-General shall be 
appointed by the Council with the approval of the majority of the As- 
sembly.” The corresponding provision in Chapter X of the Dumbarton 
Oaks Proposals stipulates that the Secretary-General “should be elected 
by the General Assembly, on recommendation of the Security Council.” 
Nothing is said regarding the procedure to be followed in this matter (unan- 
imity on the Security Council? Simple or qualified majority on: the 
General Assembly?) which is still left open (“under such conditions as are 
specified in the charter”). The UNRRA Agreement states that the Director 
General “shall be appointed by the Council on the nomination by unani- 
mous vote of the Central Committee.” This corresponds to the League 
provisions. The FAO Constitution states that the Director General “shall 
be appointed by the Conference by such procedure and on such terms as it 
may determine.” The Executive Committee not being specially mentioned, 
it must be assumed that in the intention of the drafters of the Constitution 
the procedure and the terms to be fixed by the Conference at least need not 
provide for any participation of the Executive Committee in the appoint- — 
ment. The Convention on International Civil Aviation stipulates that 
“subject to any rules laid down by the Assembly and to the provisions of 
this Convention, the Council shall determine the method of appointment 

. . of the Secretary-General.’”’ Neither the drafters of the Convention 
on International Civil Aviation nor of the FAO Agreement considered the 
question as of sufficient importance to be the subject of a clause in the 
constitution. 

With the exception of the UNRRA Converition none of the newly drawn 
international instruments contains any definite regulations regarding either 
tenure or termination of appointment. , The League Covenant, it will be 
remembered, was silent on this point. The first Secretary-General was not 
removable. After the resignation of Sir Eric Drummond the tenure was 
fixed at ten years by the Assembly. The first Secretary-General served for 
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thirteen, the second for seven: years, when he resigned under pressure from 
the Supervisory Commission! and the President of the Council. Except 
for UNRRA these agreements and draft conventions reserve the decision 
for subsequent action. The Dumbarton Oaks Proposals provide for an 
incorporation of stipulations into the final text of the charter by stating 
that the Secretary-General should be elected “for such term and under 
such conditions as are specified. in the Charter.” The FAO Convention 
(Article VII) reserves the right of determining the Secretary’s tenure to 
the Conference and the draft International Civil Aviation Convention 
(Article 58) to the Council. Only the UNRRA Agreement is explicit on 
this point by stipulating that the Director General “may be removed by the 
Council on recommendation by unanimous vote of the Central Committee.” 
Title 

The majority of recent instruments, especially the Dumbarton Oaks: 
Proposals, call the administrative head Secretary-General, which is puzzling 
in view of the fact that this title had been generally considered unsatisfactory 
as applied to the head of the League administration. It had been felt that 
this title was insufficiently indicative of his elevated position and tended to 
over-emphasize the purely administrative aspect of his position. It seems 
therefore surprising that the old title has been retained in spite of the general 


tendency to raise the status. of the heads of the international organization. ~ 


UNRRA and FAO call the heads Director General (without and with 
hyphen respectively), which is a little better but still unsatisfactory from 
an international angle. Since every head of a small concern in Europe calls 
himself at least Director-General, the. term has an undeniable commercial 
tinge in many countries. The connotation created by this title in thé 
minds of Europeans will therefore certainly not be statesmanship and emi- 
nence of position. 

Conclusions 

. The analysis of the stipulations governing the status of the heads of the 
international agencies thus confirms the general. impression that the au- 
thority of the Secretaries-General and Directors-General has been strength- 
ened in the new instruments as compared with the League. Only the future 
can show whether this formal strengthening of their position will corre- 
spond to an actual increase in power and influence in practice. The experi- 
ence of the inter-war period should serve as a warning against over-rating 
the réle played by formal stipulations in determining the scope of activities 
and the influence of the heads of international agencies. Constitutionally 
the powers and functions of the Secretary-General of the League and of the 
Director of the International Labor Office were about equal. In reality 
the former remained a glorified civil servant while the latter exercised con- 
siderable power and influence as an international statesman. 
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Apart from constitutional stipulations it will be the character of the tasks 
and functions of the international organizations and of the personalities put 
at the helm that will prove decisive for the degree of power and influence 
exercised by the administrative heads. In the last resort it will be the 
concept of international leadership held by the members of the organiza- 
tions that will turn the scale. ‘For the choice of the persons to whom the 
members entrust the task of international leadership will show whether 
they prefer high class administrative clerkship on the League pattern or 
international statesmanship. 

f Econ F. RansHoren-WERTHEIMER 


THE STATUS OF SOVIET FORCES IN BRITISH LAW 


The system of “inter-Allied Inilitary law” which, during the present 
war, has been built up in Britain, has recently been supplemented by pro- . 
‘visions relating to members of the armed forces of the Soviet Union who 
are present in the United Kingdom or on board any British ship or aircraft. 
The reason for making these provisions was probably the arrival in Great 
Britain of a great number of Soviet prisoners of war who, since D-day, have 
been liberated by the advancing armies of the western Allies. The statu- 
tory basis of their position in the municipal law of the United Kingdom is, 

- as in the case of all other Allied forces, the Allied Forces Act, 1940,! nero 1 
(1) of which provides. that 


where any naval, military or air forces of any foreign Power allied with 
His Majesty are "for the time being present in the United Kingdom or 
on board any of His Majesty’s. ships or aircraft, the naval, military 
and air-force courts and authorities of that Power may, subject to the 
provisions of this Act, exercise within the United Kin dom or on board 
any such ship or aircraft in relation to members of those’ forces, in 
matters concerning discipline and internal administration, all such 
powers as are conferred upon them by the law of that Power. 


Under this Act, and without further authorization, it is lawful for the 
Union of Soviet Socialist Republics, as an Ally of Great Britain,? to set up 
courts martial in the United Kingdom and for those courts to try members 


` 1 The provisions of law relating to the status of Allied forces in Great Britain have been 
discussed by Colonel Archibald King in his “Jurisdiction over Friendly Foreign Armed 
Forces,” this JOURNAL, Vol. 36 (1942), p. 539; Kuratowski, R. K., “International Law and 
the Naval, Military, and Air Force Courts of Foreign Governments in the United King- 
dom,” in Transactions of the Grotius Society, Vol. XXVIII (1942), p. 1; and this writer 
“ Jurisdiction over the Members of -the Allied Forces in Great Britain,” Czechoslovak Year- 
book of International Law, 1042, p. 147, “The Status of United States Forces in English 
Law,” this JOURNAL, Vol. 38 (1944), p. 50, and “The Drafting of United States Nationals in 
Great Britain,” this JOURNAL, Vol. 39 (1945), p. 109. 

7 British-U.S.S.R. Agreement for Joint Action, printed in this Journau, Vol. 36 (1942), _ 
Supplement, p. 58; Treaty of Aliance i in the War against Hitlerite Germany and her Asso- 
ciates in Europe, same, p. 218. . 
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of the Soviet forces according to Soviet law, but uae to the provisions 
of this Act.” 

In order to accord to the Soviet military dwa, their members, and 
witnesses appearing before them, the immunities and privileges which are 
the necessary pre-requisites for the administration of justice, and in order 
to provide for the necessary àssistance to be rendered to those courts by the 
appropriate British authorities, express provisions had to be introduced. 
The Allied Forces Act, 1940, contains in Sec. 1 (3) an enabling provision, 
which gives power to the King in Council to apply to Allied forces the pro- 
visions regulating these questions in relation to British Dominion Forces 
visiting the United Kingdom which are contained in the Visiting Forces 
(British Commonwealth) Act, 1933.3 The provisions of the 1933 Act have 
so far been applied to Belgium, the Czechoslovak Republic, the Nether- 
lands, Norway, Poland, Greece, Yugoslavia, France, and—with important 
modifications—the USA.‘ 

The Allied Forces (Union of Soviet Socialist Republics) Order, 19485, 
dated 22nd February, 1945,5 now provides that the Allied Forces (Applica- 
tion of 23 Geo.5.c.6) (No. 1) Order, 1940,’ as amended by any subsequent 
Order, shall have effect as if the Union of Soviet Socialist Republics were 
included among the Allied Powers referred to in Article 1 of that Order. 
The Order in question ° is that which applies part of the provisions of the 
Act of 1933 to the Allied states mentioned, other than the United States. 
The effect of the new Order, therefore, is that the position of Soviet forces 
is in British law exactly the same'as that of the forces of Belgium, Czecho- 
slovakia, the Netherlands, Norway, Poland, Greece, Yugoslavia, and 
France. 

The Allied Forces (Relations with Civil Authorities) (No. 1) Order, 1940,” 
and the Allied Forces (Penal Arrangements) (No. 1) Order, 1940,8 have also 
been extended to apply to the Soviet Union. 

Sec. 2 (1) of the Allied Forces Act, 1940, under the heading “Saving for: 
jurisdiction of civil courts” provides that “nothing in the foregoing section 
shall affect the jurisdiction of any civil court of the United Kingdom... 
to try a member of any of the naval, military or air forces mentioned in that 
section for any act or omission constituting an offence against the law of the 
United Kingdom. ...” This means that the jurisdiction of the Allied 
(Soviet) military courts is not exclusive, if the act committed by the Soviet 
soldier constitutes not only an infringement of Soviet military law but also 


3 For details see the articles quoted i in note 1. 

4The Allied Forces (Application of 23 Geo. 5, c. 8) (No. 1) Order, 1940; S. R. & O., 1940, 
No. 1818 (Belgium, Czechoslovakia, the Netherlands, Norway and Poland); The Allied 
Forces (Greece and Yugoslavia) Order, 1941, S. R. & O., 1941, No. 651; the French Visiting 
Forces (United Kingdom) Order, 1943, S. R. & O., 1943, No. 1379; The United States of 

» America (Visiting Forces) Order, 1942, S. R. & O., 1942, No. 988. 
5S. R. & O., 1945, No. 166. * Same, 1940, No. 1818. 
7 Same, 1940, No. 1816. -> . 8 Same, 1940, No. 1817. 
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a contravention of the local British law. Moreover, an Allied (Soviet) 
court is not to have jurisdiction to try any person in the United Kingdom 
for any act or omission constituting an offence for which he has been ac- 
quitted or convicted by a British civil court [Sec. 2 (3)]. Conversely, when ` 
a person has been sentenced by an Allied (Soviet) military court the British 
civil court is not prevented from trying him afterwards for the same act; 
it is only provided that the British civil court, in awarding punishment, 
shall have regard to any punishment a on the prisoner by the allied- 
military court [Sec. 2 (2)]. 

These provisions have been abrogated with regard to Sienos of the 
United States forces and superseded by the United States of America 
(Visiting Forces) Act, 1942, which provides that “. . . no criminal proceed- 
ings shall be prosecuted in the United Kingdom before any court of the 
United Kingdom against a member of the military or naval forces of the 
United States of America” and which makes the jurisdiction of the Amer- 
ican courts martial exclusive. But they apply without modification to the 
members of the U.S.S.R. forces. , 

Econ Samia 


REPORT OF THE SECRETARY OF pe SOCIETY ON MEETINGS OF THE AMERICAN COUNCIL , 
LEARNED SOCIETIES 


Be January 24-26, 1 945 7 


The first day was taken up with a meeting of the Conference of Secre- 
taries, which is an adjunct of the Council and has been meeting for over 
twenty years in connection therewith. The Secretaries met in the morn- 
ing, had lunch together, met in the afternoon, dined together, and met 
again in the evening. 

The discussions were very serious and lively. The score or more of per- 
sons attending were Secretaries of different Societies and Editors of their 
publications and discussed such matters as membership’ in the constituent 
societies, annual meetings (time, ‘place, national or regional, independent 
or joint), book reviews, teaching problems, personnel in the public service, 
relations to other societies, and so on. A full report of the discussions will 
be issued by the Council. 

In the course of these discussions it developed that various learned 
Journals issued by different Societies have been from one to six months late 
in the last couple of years because of conditions in the printing trade. 

The Council convened on Thursday morning, the 25th, and met again in | 
the afternoon of that day, and again on Friday morning, adjourning at 
1:15 p.m. of that day. 

On Thursday evening the Twenty-fifth Anniversary of the establishment 
of the Council was celebrated at a dinner presided over by Professor Fred N. 
Robinson, the Chairman of the Council. President J. B. Conant, of Har- 


- * Published at the request of President Coudert. 
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vard University, had been scheduled to speak but had suffered a slight injury 
and was unable to be present; his place was taken by Dean George H. Chase, 
who extended the greetings of Harvard University to the Council. Presi- 
dent Howard Mumford Jones of the American Academy of Arts and Sciences 
‘spoke eloquently and wittily on the claims of the humanities to spiritual 
superiority not only over the physical sciences but also over their brethren 
the social sciences. Watson Kirkconnell, of the Humanities Research 
Council of Canada, spoke for his country and the early history of the Amer- 
ican Council was briefly summed up by Dr. Waldo Leland. 

‘Here, as in the case of the Conference of Secretaries, a fuller report will 
be printed. by the Council in its Bulletin, but comment might be made here 
on some aspects of the meetings. l 

It should be recorded first that Professor Norman Padelford, to whom I 
had written when our Delegates and Alternates found it impossible to at- 
tend, and to whóm I telephoned on my arrival in Boston, came in from the 
Massachusetts Institute of Technology, where he is now stationed, for the 
meeting on Friday morning. 

One of the most important items of business was the adoption of a com- 

‘plete revision of the By-Laws of the Council. This involved a review of 
the whole organization and activity of the Council but resulted in no revo- 
lutionary change. 

On the other hand, the Constitution was amended to give the Conference 
of Secretaries and the Executive Committee of the Council Constitutional 
status; which they had not previously enjoyed, and to rather increase the - 
power of the Executive Committee. At the same time the authority of 
the Council over the Executive Committee was maintained and even re- 
enforced, and a motion to reduce the representation of the constituent So- 
cieties in the Council was decisively defeated. ; 

Extremely interesting discussions took place on proposals coming from 
the Advisory Board for a History of Science in the United States, for a 
study of American history by a group of representatives of different disci- 
plines, for various regional studies (Oriental, Slavic, Latin American, Negro, 
etc.), the Dictionary of American Biography, the linguistic atlas of the 
United States, and various other projects. The perennial problems of 
financial assistance to individual scholars and grants in aid of publication 
were considered and acted upon, and all together the Council and constituent 
Societies gave every evidence of vitality, EN SIEMON, and intention to do 
things. 

Two questions which were discussed at some length were of particular 
interest to our Society, namely, the protection of cultural treasures in war 
areas and the resumption and development of international intellectual 
relations after the war. The long report on the former topic fairly bristled 
with points of interest to students of international law although the concern 
of the Council and its Committee has been, of course, with the end result 
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rather than the procedural means to that end. I must confess that the 
persons concerned seemed to be unaware of the legal questions lying all 
about them. f l ~ 

Dr. Leland’s brief statement concerning the resumption of international 
intellectual relations was very interesting and made it clear that we should . 
soon be concerned with a real problem in this connection; the Director now _ 
intends to go to Europe later this year to explore the situation. 

I hope that I will not be charged with excessive prejudice if, in conclu- 
sion, I express the strong belief that our Society should maintain and even 
intensify its participation in the work of the Council. I should hope 
that our Delegates or their Alternates.could attend the annual meeting 
in another year. The Council needs us there to add weight and help the 
historians, economists, and the political scientists counterbalance the 
humanities and the philosophers, and our own Society can, of course, 
; benefit from what we can learn of the activities of these other disciplines. 
As you of course.are aware, the Council is a member of the International 
Union of Academies, and the monumental Dictionary of International Law 
projected by the Union should be of interest to all our members. 

` wo . Prrman B. Porrsr | ' 
Secretary . 
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CHRONICLE OF INTERNATIONAL EVENTS 


For ra Parion Novempzr 16, 1944-Fanrvary 15, 1945 
(Including earlier events not previously noted) 
WITH REFERENCES 
Abbreviations: B. I. N., Bulletin of International News; C. 8. Monitor, Christian Science 
Monitor; Cmd., Great Britain. Parliamentary Papers by Command; Cong. Rec., Congres- 
sional Record; D. S. B., Department of State Bulletin; Bz. Agr. Ser., U. 8. Executive Agree- 
ment Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. T. S., Great Britain 


` Treaty Series; P. A. U., Pan American Union Bulletin; U. S. T. cl U. B. Treaty Series. 


July, 1989 

25-January 5, 1945 France—Unrrap Status. Signed at Paris on July 25, 1939, a con- 
vention and protocol for the avoidance of double taxation, etc. United States 
ratified the convention and protocol Dec. 15, 1944. D.S. B., Dec. 24, 1944, p. 836. 
Text: Cong. Rec. (daily), Dec. I and 6, 1944, pp. 8782-8784, 9027-0029. France 
ratified July 29, 1939. Proclaimed Jan. 5, 1945 by President ‘Roosevelt. D.S.B., 
Jan. 7, 1945, p. 38. 


August, 1944 
24 Ermorra—Unrrep Sraras. Emperor Haile Selassie in à note to President Roosevelt 
` presented as a gift to the United States a house and the land on which it stands in 
Addis Ababa, the present headquarters of the United States Legation. Text of 
letter: D. 8, B., Dec. 3, 1944, pp. 654-855. 


November, 1944 
1-February 1, 1945 Yuaosrav COMMITTER OF NATIONAL LIBERATION— YUGOSLAVIA (in 
exile). Text of agreement, signed Nov. 1 in Belgrade, and annexes, signed Dec. 7, 
~ for the establishment of a Regency Council and election of a Constituent Assembly: 
London Timea, Jan. 24, 1945, p.8. Summary: B. I. N., Feb. 3, 1945, pp. 115-116. 
Text of statement of Jan. 11, 1945 by the Government in London regarding the 
agreement: London Times, Jan. 12, 1945, p. 4. Acting Secretary of State Grew 
confirmed officially Feb. 1 that the United States had encouraged elements in 
Yugoslavia to establish a unified régime to which the United States could accredit a — 
diplomatic mission. Text of statement: N. Y. Times, Feb. 2, 1945, p. 8; D. S. B., 
Feb. 4, 1945, p. 153. 


15 Aupanta—Unirep Srarges. Text of statement by the Acting Secretary of State 
relative to United States policy toward Albania’s struggle for freedom: D. 8. B., 
Nov. 19, 1944, p. 591. : i 


16/December 9 Franca (Provisional Government) RECOGNITION. Spain and the Vatican 
granted recognition. N. Y. Times, Nov. Pend Deo: 10, 1944, pp. 8, 9; B.I. N., 
Dec. 23, 1944,.p. 1136: 


17 CANaDA—InpIa. Signed mutual-aid agreement at Ottawa. D.S. B., Jan. 7, 1945, 
» p.82. 5 


18 Buteanra—Unrrep Nrares. Relations rečstablished by appointment of a United 


States foreign service officer, a preliminary to resumption of full Hinlomaui rela- 
tions. N. Y. Times, Nov. 19, 1944, P 15. 


18 Busness CONFERENCE. At closing session the Conference endorsed a e calling 
for an intergovernmental study of cartels and reactivisation of the International 
Chamber of Commerce. Elected W. W. Aldrich as President of the I.C.C. Sum- 
mary of activities: N. Y. Times, Nov. 19, 1944, Sec. 5, p. 6. 
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18 Franom (Provisional Government). French Ministry of Justice announced creation 
of a “high court of justice to try leaders and members of the Vichy Government for 
crimes committed in the exercise of their functions” (1 judge, 2 assistants, and 24 
jurors from a special panel). N. Y. Times, Nov. 19, 1944, p. 29. 


21 Carna—Ecvapor. Announcement of.repeal by Ecuador of its Exclusion Law. 
i N. Y. Times, Nov. 22, 1944, p. 7. 


21 Hurm, Cornu. Resigned as Secretary of State. ‘N. Y. Times, Nov. 28, 1944, p. 
16; D. S. B., Dec. 8, 1944, p. 649. 


22 Buvarum—France (Provisional Government). Signed agreement for the exchange 
of French ore for Belgian coal. B.I. N., Dec. 9, 1944, p. 1067. 


22/December 20 Canapa—Unrrep Brares. Effected agreement by exchange of notes at 
Washington for the disposition of defense facilities established in Canada by the 
United States. Texts: D. S. B., Feb. 4, 1945, pp. 162-163. 


24 CZECHOSLOVAKIA (in exile). Government in London broadcast its law establishing 
interim administration of liberated territory as decreed by President Beneš after 
approval by the Cabinet and State Council. Text: News of Czechoslovakia (N. Y.), 
Dec. 1, 1044, p. 2. 


24 Sovrer RUSSIA—YUGOSLAV Commrrrns OF NATIONAL LIBERATION. Issued joint 
communiqué declaring necessity for a united Yugoslav Government. B. I. N., 
Dec. 9, 1944, p. 1082. 


24/30 Poran (in exile). Premier Mikolajesyk resigned and was succeeded by Stanislaw 
Kwapinski who failed to form a Cabinet. N. Y. Times, Nov. 25, 1944, p. 1. A 
new Government under premiership of Thomas Arciszewski was announced on 
Nov. 80. Personnel: N. Y. Times, Dec. 1, 1944, p. 10. 


29 CxmcnosLovasta (in exile)—FRanon (Provisional Government). Signed agreement 
for the exchange of prisoners of war and deportees. N. Y. Times, Nov. 80, 1944, 
p. 3; London Pane, Nov. 80, 1944, p. 3. 


December, 1944 
1 STETTNTOE, Epwarp R. Became Secretary of State. D.S. B., Dac. 3, 1944, p. 653. 


2 Srarn—Unrrep Srares. Effected agreement, by exchange of notes at Madrid, re- 
lating to the operation of international air transport service. Text: D. S. B., Dec. 
3, 1944, pp. 674-676. i 


5/20 Grear Brrrarn— Greece. Statements on Greece iy Prime Minister Churchill 
on Dec. 5 and by Foreign Secretary Eden on Dec, 20. Text: N. Y. Times, Dec. 6: 
and 21, 1944, pp. 4, 6. 


6 War Crimes. Foreign Minister Eden announced in the House of Commons that all 
neutral countries to which inquiries were sent had given “not unsatisfactory” 
assurances of their refusal to grant refuge to war criminals. N.Y. Times, Dec. 7, 
1944, p. 10. 

7 Granon. Statement by Secretary of State Stettinius regarding present situation in 
Greece. Text: Cong. Rec. (daily), Dec. 7, 1944, p. 9122; N. Y. Times, Dec. 8, 1944, 
p. 13; D. S. B., Dec. 10, 1944, p. 718. 


10-27 France (Provisional Government)—Sovimt Russra. Signed treaty of alliance and- 
mutual assistance at Moscow on Dec. 10. N. Y. Times, Dec. 11, 1944, pp. 1, 10. 
Text: N. Y. Times, Dec. 18, 1944, p. 8; Russian Embassy. Information Bulletin, 
Dec. 28, 1944, pp. 1-2; D. S. B., Jan. 7, 1945, pp. 3940. Summary: London 
Times, Dec. 18, 1944, p.3. English and French texts: Free France (N. Y.), Jan. 15, 
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1945, pp. 78-80. French Consultative Assembly approved the pact Dec. 22. p. 80; 
B.I. N., Jan. 6, 1945, p. 34. Announcement of Dee. 27 stated the Praesidium of 
the Supreme Soviet had ratified. p. 43. 


lL Cue—Sovinr Russia. Reéstablished relations, the necessary papers being signed 
in Washington. London Times, Dec. 12, 1044, p. 4; B. I. N., Dec. 28, 1944, p. 
1119. 


15 BOUNDARIES (Poland). Speech by Prime Minister Churchill backing Russia’s de- 
mand for a new western frontier, extension of Poland’s western frontier at German 
expense. Taxt: N. Y. Times, Deo. 16, 1944, p. 6; London Times, Dec. 16, 1944, 
p.7. Summary: B. I. N., Dec. 23, 1944, pp. 1124-1127, 


15 Jmwsin Rumania. King Michael signed a decree abolishing restrictions on Jews and 
laying groundwork for restoration of full citisenship rights. N.Y. Times, Dec. 19, 
1944, p. 8. 


16 Denmargr—Unrren Sraras. Effected agreement, by exchange of notes at Washing- 
ton, granting rights in Denmark and Greenland to United States’ airlines, effective 
provisionally Jan. 1, 1045. N.Y. Times, Dec. 17, 1944, p. 25. Text: Hx. Agr. Ser. 
No. 430. 


16 Nicaragua—Soviet Russta. Announcement of establishment of diplomatic rela- 
tions. N. Y. Times, Dec. 17, 1944, p. 7. 


16 Swapmn—Unrrup Srares. Effected agreement, by exchange of notes at Washing- 
ton, for commercial air transport services. N. Y. Times, Dec. 17, 1944, p. 25. 
Text, with annex and notes: D. 8. B., Dec. 17, 1944, pp. 757-759; Hx. Agr. Ser. 
No. 481. ‘ 


17. Frvuanp—Sovier Russia. Signed agreement on terms for delivery of reparations. 
N. Y. Times, Dec. 21, 1944, p. 11. ; 


18 Bounparws (Poland). Text of statement by Secretary of State Stettinius relative 
to guaranteeing frontiers in Europe, with special application to Poland: N. F. 
Times, Dec. 19, 1944, p. 8; D. S. B., Dec. 24, 1944, p. 836; Tendon Times, Dec. 19, 
1M4, p. 4 - 

19 Ermorra—GrgaT Berra. Signed a temporary agreement providing for with- 
drawal of British military forces, opening of airfields to Allied forces ete. N. Y. 
Times, Dec. 20, 1944, p. 11; B. I. N., Jan. 6, 1945, p. 32. 5 main provisions: Lon- 
don Times, Dec. 21, 1944, p. 3. Text of treaty, annex to Art. VI and five letters: 
D. S. B., Feb. 11, 1945, pp. 200-208; Cmd. 6584. | 


21 Carm—Swirzmeuanp. Signed financial agreement. D. S. B., Feb. 25, 1945, pp. 
314-315. 


21/January 4, 1945 Porv—Untirep Statas. LExchanged notes at Washington providing 
for the second Peruvian- United States codperative fellowship program. D. S. B., 
Feb. 18, 1945, p. 218. 


21/February 6, 1945 Canapa—Unrrep Sraras. United States ratified Dec. 21 the treaty 
for the avoidance of double taxation, signed Ottawa, June 8, 1944. D. 8. B., Dec. 
24, 1944, p. 840. Text of treaty: Cong. Rec. (daily), Dec. 6, 1044, p. 9025-9027. 
Exchanged ratifications at Washington, Feb. 6, 1945. D. S. B., Feb. 11, 1045, 
p. 199. 


23-January 2, 1945 HUNGARIAN NATIONAL Assmmpiy. Moscow announced a provisional 
assembly had been elected in liberated area and had started work in Debrecen 
toward setting up a provisional government which would codperate with the 
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United Nations. B.I. N., Jan. 6, 1945, p. 38; N. Y. Times, Deo. 24, 1044, p. 12. 
Members of Provisional Government: London Times, Dec. 29, 1944, p. 3; N. Y. 
Times, Dec. 25, 1944, p. 11. Moscow radio announced Dec. 30 the Soviet-spon- 
sored Provisional Government had asked for the conclusion of an armistice, and 
had declared war on Germany. N. Y. Times, Dec. 31, 1944, p. 12. Hungarian 
and Russian envoys, with United States and British representatives began dis- 
cussions Jan. 2. N. Y. Times, Jan. 3, APA, p. 4. 


23/January 15, 1945 Eouapor—Unrrep Srarzs. Exchanged notes at Quito providing 
for contributions from both countries to continue health and sanitation program 
initiated by exchange of notes signed at Washington Feb. 24, 1942. D. 8. B., Feb. 
25, 1945, p. 314. 


26 Francs (Provisional Government)—PoiisH COMMITTEÐ OF  NATJONAL LIBERATION. 
French Government announced it was sending an “observer” to the Polish Com- 
mittee to handle repatriation of its citizens. N. F. Times, Dec. 27, 1944, p. 3.. 


26—February 12, 1945 Grruon, After the decree of Nov. 7, ordering dissolution of guerrilla 
ELAS forces, civil strife broke out. On Dec. 26 Prime Minister Churchill and Sec- 
retary Eden met in Athens with guerrilla political leaders, known as EAM. N.Y. 
Times, Dec. 27, 1944, pp. 1, 6. On Dec. 27 political leaders of various parties 
agreed on establishment of a regency. N. Y. Times, Dec. 28, 1944, pp. 1, 7. 
Text of peace terms offered by EAM: p.7. In a Royal Proclamation King George 
I appointed Archbishop Damaskinos to be Regent. Text of proclamation: N. Y. 
Times, Dec. 81, 1944, p. 12. The Regent was sworn in Dec. 31. N. Y. Times, 
Jan. 1, 1945, p. 1; London Times, Jan. 1, 1945, p. 4. Texts of official reports from 
the British Embassy and Archbishop of Athens: London Times, Dec. 20, 1944, p. 4. 
Day-to-day summary of developments in Greece: B. I. N., Jan. 6, 1945, pp. 16-24. 
Civil war ended with signature of a truce on Jan. 11. N.Y. Times, Jan. 12, 1946, 
p-1. Text of truce, to become effective Jan. 15: London Times, Jan. 13, 1945, p. 3. 
The Government and HAM leaders signed a peace agreement on Feb. 12. Text of, 
announcement: N. Y. Times, Feb. 18, 1945, p. 6. Text of agreement: London 
Times, Feb. 14, 1945, p. 3. Political background, Feb—Dec. 1944: B. I. N., Jan. 
20, 1945, pp. 47-54. 


28 Swrrzmntanp. Federal Council decided to ae the anti-Communist laws. 
B.I. N., Jan. 6, 1945, p. 42. 


29 eae Noswx (in exile). Resumption of normal diplomatio relations announced. 
by Italy. N. Y. Times, Dec. 30, 1944, p. 6. . 


80-February 15, 1945 War Decuarations. Moscow radio announced Hungarian Pro- 
visional Government had declared war on Germany. N. Y. Times, Dec. 31, 1944, 
p. 12. This action was confirmed in Article I of Armistice agreement of Jan. 20, 
1945. Other countries declared war as follows: Paraguay, Feb. 8, on Axis Powers. 
London Times, Feb. 9, 1945, p.3. Ecuador, Feb. 2, a “state of belligerency” with 
Japan. N.Y. Times, Feb. 10, 1945, p.6. Peru, Feb. 12, on Germany and Japan. 
N. Y. Times, Feb. 13, 1945, p. 12. Uruguay, Feb. 15, on Germany and Japan. 
Venezuela, Feb. 15, on the Axis. N. Y. Times, Feb. 16, 1945, p. 11. ; 


31 Porsa NATIONAL COUNCIL (Lublin sone: 105 members decided to create the 
Polish Provisional Government, headed by Boleslaw Berut as President, and 
Edward B. Osubka-Morawski as Prime Minister and Minister of Foreign Affairs. 
N. Y. Times, Jan. 1, 1945, p. 1; London Times, Jan. 1, 1945, p. 4. Personnel of 
Provisional Government: B. I. N., Jan. 6, 1945, p. 41. i 
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January, 1946 
1 France (Provisional N ERINE E EEN Srarms. Henri Bonnet presented let- 
ters of credence as Ambassador at Washington. D. 8. B., Jan. 7, 1946, p. 41. 


1 Poran (in exile)... The Government issued. a statement concerning present condi- 
tions in and its peacetime aims for Poland. Text: Polish Renew (N. Y.), Jan. 18, 
‘1045, p. 1. Summary: B. I. N., Jan. 6, 1945, p. 41. 


2 Be.terom—Tum Neremrnanns (in exile). Signed agreement in London regulating 
treatment and eventual repatriation of refugees. B. I. N., Jan. 20, 1945, p. 82. 


2  Mxxico—Unirep States. Mexico made final payment in settlement of claims for 
property damage suffered during the Mexican revolution, in accordance with Art. 
L of the Convention signed at Mexico City, Apr. 24, 1934. Payment was also 
made for interest due under Art. III of the same convention. D. S. B., Jan. 7, 
1945, p. 43. A 


2  PoranD (Provisional Government). The Lublin Government announced it would 
not recognize financial obligations incurred by the Loridon Government. B.I. N. 
Jan. 20, 1945, p. 89. 


2 Porano (Provisional Government). The Prime Minister and Defense Minister of 
the newly constituted government announced the Government’s aims. N. Y. 
Times, Jan. 8, 1945, p. 9. 


3 Franop (Provisional Government)—Grumat Brrrar. Announcement of signature 
' of agreement to restore regular shipping traffic, with accommodations for certain 
civilians, London Times, Jan. 4, 1945, p..4; B. I. N., Jan. 20, 1945, p. 83. 


3 Jaran—Turxey. Turkey announced plans to break off diplomatic relations with 
. Japan, effective on Jan. 6: DÐ. S. B., Jan. 7, 1945, p. 20; London Times, Jan. 4, 
1945, p. 4; N. Y. Times, Jan. 4, 1945, p. 9. 


5-February 8 Porsu (Provisional Government) Rscoanrrion. Russia announced 
recognition Jan. 5. N. Y. Times, Jan. 6, 1945, p. 1; B. I. N., Jan. 20, 1945, p. 92. 
Polish Government in London in a statement of Jan. 8 gaid recognition by Russia 
constituted a violation of the right of the Polish nation to possess an independent 
state, free from foreign intervention. London Times, Jan. 9, 1945, p.4. Czecho- 
slovak Government in exile recognized the Lublin régime with the breaking of 
diplomatic relations with the Government in London. N. Y. Times, Feb. 1, 1945, 
p. 4. Bulgaria granted recognition Feb. 3, N. Y. Times, Feb. 5, 1945, PB. 4, ’ 


6/10 Pan AMERICAN UNION—ARGENTINA. Secretary of State Stettinius’ note of Jan. 6 
to the Governing Board of the Pan American Union stated his Government’s 
opinion that no action should be taken now on Argentina’s prior request that a 
meeting of American Foreign Ministers be called to consider existing situation 
between Argentina and other American Republics. Text: D. S. B., Jan. 21, 1945, 
p. 91. Argentina announced Jan. 10 it would not participate in future meetings of 
the Union. N. Y. Témes,.Jan. 11, 1945, p. 1. Text of announcement: p. 8. 


8 Inrpr-Asmmican ÅCADEMY OF CoMPARATIVE AND INTERNATIONAL Law. Opened 
week-long session at Havana. .The Academy was created by the Inter-American 
Bar Association. N. Y. Times, Jan. 9, 1945, p. 17. 


10 Francs (Provisional Government)—Gaamany. French Government announced 
that “measures of de facto annexation taken unilaterally in Alsace and Lorraine by 
the Reich Government are without validity in the eyes of France.” B.I, N., Jan. 
20, 1945, p. 84. ` : 
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ll Eaypt—Garuat Brrraty. Announcement of a-new financial agreement. N., FY. 
Times, Jan. 12, 1945, p. 9; B. I. N., Jan. 20, 1945, p. 86. Text: Cmd. 6582. 


12 DARDANELLES. Announcement made in London that Turkey is permitting war 
supplies to be shipped through the Straits to Russia. N.Y. pone Jan. 13, 1945, 

p. 2. 
15/31 UNITED Nations COMMISSION FoR THE INVESTIGATION OF WAR Cats: Viscount 
: Finlay was appointed United Kingdom representative on Jan. 15. N. Y. Times, 
Jan. 16, 1945, p. 9. On Jan. 31 Lord Wright, the representative of Australia, was 
elected Chairman, and continuance of efforts to bring criminals to justice was ’ 
promised. N. Y. Times, Feb. 1, 1945, p. 4; London Times, Feb. 1, 1945, p. 4. 


18 UNCONDITIONAL SUREENDER. Prime Minister Churchill, in speech in the House of 
Commons, proclaimed solidarity. of British, Russian, and United States’ demands 
for unconditional surrender. Text: N. Y. Times, Jan. 19, 1945, pp. 12-13; London 
Times, Jan. 19, 1045, pp. 5-7. 


February A 

3-18 Poran (Provisional Government). Lublin radio reported the Government had 
taken over administration in liberated Warsaw. N.Y. Times, Jan. 19, 1945, p: 4; 
London, Times, Jan. 19, 1945, p. 4. Manifesto issued by the Provisional Govern- 
ment and the National Council of the Homeland, called on liberated areas to sup- 
port the Lublin leaders. Excerpts from manifesto: N. Y. Times, Jan, 22, 1945, p. 
3. Moscow radio announced Feb. 3 the Provisional Government had been estab- 
lished at Warsaw. N. Y. Times, Feb. 4, 1945, p. 21. f 


20 Ar»sstica (Hungarian). The Hungarian Provisional Government signed an armis- 
tice at Moscow. N.Y. Times, Jan. 21, 1945, pp. 1, 14. By its provisions Hungary 
will pay reparations of 800 million dollars in commodities. Text: N. Y. Times, 

_ Jan, 22, 1945, p. 4; D. S. B., Jan. 21, 1945, pp. 83-86; see below, Supplement, 
pp. 97--103.. Summary: B. I. N., Feb. 3, 1945, pp. 114-115. 


22 Japan—UnrirepSrarms. Announcement of receipt of communication from Japanese 
Government giving notification of its consideration of further exchange of nationals 
. between Japan and the United States. Text: D. S. B., Jan. 28, 1945, p> 132; N. Y. 
Times, Jan. 23, 1945, p. 8. 


22 Poran (in exile). In a memorandum to the British and United States Govern- 
ments the Polish Premier suggested that an Inter-Allied commission temporarily 
administer Polish territory pending a free election.’ N. Y. Times, Jan. 24, 1945, 
p. 4; London Times, Jan. 24, 1945, p. 3.. Text: Polish Review (N. ou March 1, 
1945, p. 2. 


22/29 Yuaostavia (in exile). King Peter requested the resignation of Premier Subasitch 
on-Jan. 22, and on the 29th accepted the resignation of the Cabinet and reap- 
pointed it. He consented to the proposal to delegate his powers to a Regency 
Council, pending a popular decision as to his return. N. Y. Times, Jan. 23, 1945, . 
p. 1; Jan. 80, pp. 1, 4; London Times, Jan. 23, 1945, p. 4. Text of Regency Decla- 
ration: London Times, Jan. 30, 1945, p. 4. 


t 22/ February 2 ÅRCHBIBHOP OF CANTERBURY. Dr. Geoffrey Franeis Fisher, Bishop of 
London, was elected on Jan. 22, and the election was confirmed Feb, 2, N. Y. 
Times, Jan. 23, 1945, p. 5; London Times, Feb. 3, 1945, p. 2. 


24 Yucostav Fraa. Yugoslav ships to display in future the red-starred flag of Marshal 
Tito, in place of the blue, white, and red tricolor of the Royal Yugoslav Govern- 
\ ment. N. Y. Times, Jan. 25, 1945, p. 4. 


CHRONICLE OF INTERNATIONAL EVENTS 341 


25-26 Canapa—Untrep States. Representatives met in New York to discuss matters 
arising out of the International Civil Aviation Conference at Chicago. D. 8. B., 
Jan. 21, 1945, p.110. Text of announcement issued at close of meeting. D.S. B., 
Feb. 4, 1945, p. 160. 


25-81 INTERNATIONAL Lason Orrice, 94th session of the Governing Body opened Jan. 25 
in London. N. Y. Times, Jan. 26, 1945, p. 4. Declaration, adopted Jan. 26, 
supported Dumbarton Oaks Proposals. N. Y. Times, Jan. 27, 1045, p. 3. At 
closing session Italy’s readmission was delayed and placed on agenda for session at 
Quebec next year. N. Y. Times, Feb. 1, 1945, p. 8. 


27 Icananp—Unrrep Srarns. Signed reciprocal air transport agreement at Reykjavik. 
N. Y. Times, Jan. 31, 1945, p. 8. Text: D. 8. B., Feb. 4, 1945, pp. 170-172. 


30 France (Provisional Government)—Irary. France appointed two consuls at 
Palermo and Bari. N. FY. ae Jan. 81, 1945, p. 9. 


February, 1946 
1 Bsrarom—Unrrep States. United States restored closed letter service in liberated 
areas of Belgium. N, Y. Times, Feb. 2, 1948, p. "2, 


1 CzecmosLovaxıia (in exile)—Poraxnp (in exile). Polish Government in London 
` broke off diplomatic relations with Czechoslovakia, N.Y. Times, Feb. 2, 1945, p. 
8; London Times, Feb. 2, 1945, p. 3. Text of Polish announcement: Polish Review 
(N . Y.), Feb. 15, 1945, p. 2. 


1 Fuytanp—Unrrap Srarms, Announcement that United States had permitted 
Finland to pay the Dec. 15; 1944, installment on ita debt. N. Y. Times, Feb. 2, 
1945, p. 1. 


1 Irauy—Untrup rares. United States announced steps to permit subsistence 
remittances to be sent to recently freed Italian provinces. N. Y. Times, Feb. 2, 
1945, p. 2. 


1 War Crmms. Statement issued by Acting Secretary of State Grew. Text: N. Y. 
Times, Feb. 2, 1945, p. 6; D. S. B., Feb. 4, 1945, pp. 154-155. 


3 Tnpianp—Unirep Stares. Effected agreement, by exchange of notes at Washing- 
ton, regarding international air transport. Text of agreement and annex: D. S. B., 
Feb. 4, 1945, pp. 172-174, 


\ 
4 Soviet Russra. Alexei, former Metropolitan of Novgorod, was crowned Patriarch 
of Moscow and All the Russias. N. Y. Times, Feb. 5, 1945, p. 4; London Times, 
Feb. 3, 1945, p. 3. 


4-18 Cruma CONFERENOÐ. Prime Minister Churchill, President Roosevelt, and Marshal 
Stalin opened conference Feb. 4 at Yalta. At close of meeting a communiqué was 
issued. Text: 79th Cong., lst sess. Senate. Doc. 8; N. Y. Times, Feb. 13, 1945, p. 
4; London Times, Feb, 14, 1945, p. 4; Russian Embassy. Information Bulletin, 
Feb. 23, 1945, pp. 6-8; D. S. B., Feb. 18, 1945, pp. 218-216. On Feb. 13 the 
Polish Government in London issued a statement declaring its refusal to accept 
decisions made at the Conference. On Feb. 13 announcement was made of Premier 
Arciszewski’s appeal to President Roosevelt and Prime Minister Churchill. Texts: 
N. Y. Times, Feb. 14, 1945, p. 12. 


5 ` Feanca (Provisional Government). Gen. de Gaulle stated three major peace de- 
mands and declared France would not be bound by any Inter-Allied decisioris 
unless it had had a partin framing them. Text: N. Y. Times, Feb. 6, 1945, p. 10. 


5 Frano (Provisional Government)—Lapanon—Syrnria. Lebanese Minister in Lon- 
don, speaking for Syria as well as his own country, stated the two countries were un- 
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willing to grant to France any special privileges or make any treaties with France 
which would compromise their status with other Arab states. N. Y. Times, Feb. 
6, 1945, p. 12. x 


6-17 Trans Union Conaruss. World Trade Union Congress opened Feb. 6 in London. 
London Times, Feb. 7, 1945, p. 8. Agenda: London Times, Deo. 8, 1944, p. 2. 
Text of Sir Walter Citrine’s proposals for postwar treatment of Germany: N. Y. 
Times, Feb. 10, 1945, p. 4; London Times, Feb. 10, 1945, p. 2. Adopted Feb. 15 a 
report calling on the United Nations to reconsider their economic and other rela- 
tions with Spain, Argentina, and all other Fascist countries: A curb on Swedish 
and Swiss trade with Germany was also asked. N.Y. Times, Feb. 16, 1945, p. 12. 
On Feb. 16 it adopted a comprehensive report on treatment of Germany, punish- 
ment of war criminals, eto. N. Y. Times, Feb. 17, 1945, p. 7. Brief summary: 
London Times, Feb. 17, 1945, p.2. Voted to establish a committee of 41 members 
to form a new world group having a pecretariat with headquarters i in Paris. N.Y. 
Timas, Feb. 18, 1945, p. 11. 


9 Poran (in exile). Statemeht issued in London cited help rendered to the Allies and 
demanded respect for its rights. Excerpts: N. Y. Times, Feb. 10, 1945, p. 4. 


9 War Crarmmes. Summary of neutral countries’ attitudes on the question of refuge for 
war criminals: N. Y. Times, Feb. 10, 1945, p. 3; D. S. B., Feb. 11, 1945, pp. 190-191. 


11 Graat Brrrain—Sovier Russra. Signed agreement at the Crimea Conference for « 
the care and rehabilitation of liberated prisoners and internees. London Times, 
Feb. 13, 1948, p. 4. 


11 Sovær Russta—Unrrep STATES. Signed agreement, identical with Anglo-Russian 
agreement of the aame date, for the care and rehabilitation of liberated prisoners ` 
and internees. London Timea, Feb. 18, 1945, p. 4. 


12 GERMANY. Conscription of women from 16 to 60 years for the ‘Volkastarm was >` 


ordered. N. Y. Times, Feb. 18, 1945, p. 9. j 


14 Aran Nations. Foreign Ministers of Egypt, Saudi Arabia, Iraq, Transjordan, and 
Syria met in Cairo to draft a constitution for an Arab league. N. Y. Times, Feb. 
15, 1945, p. 4; London Times, Feb. 15, 1945, p. 4. 


f MULTIPABTITE CONVENTIONS 
AIR BERVICES TRANSIT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptance: ' : 
The Netherlands. Jan. 11, 1945. D.S.B., Jan. 21, 19465, p. 108. 
Norway. Jan. 30, 1945. 
United States. Feb. 8, 1945. N. Y. Times, Feb. 10, 1945, p. 24; D, 8. B., Feb. 11, 
1945, p. 198. 
Adherence: 
Newfoundland, London Times, Jan. 17, 1945, P. 3; D. S. B., Feb. 18, 1945, p. 224, 
Signature: 
Canada. Feb. 10, 1945. N.Y. Penne Feb. 11, 1945, p. 10; D. S. B., Feb. 11, 1945, 
p. 198; 
Guatemala. Jan. 30, 1945. 
Norway. Jan. 30, 1945. D. 8. B., Feb. 4, 1945, p. 169. 
' List of signatures to and including Jan. 12, 1945: D. S. B., Jan. 14, 1945, p. 67. 
Text: Cong. Rec. (daily), Dec. 19, 1944, pp. A5246-5247. 
Arr Transport ÅGREEMENT. Chicago, Dec. 7, 1944. ` 
Acceptance: 
The Netherlands (with reservation), Jan. 11, 1945. -` D. S. B., Jan. 21, 1945, p. 108. 
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United States. Feb. 9, 1945. N. Y. Times, Feb. 10, 1945, p. 24; D. S. B., Feb. 11, 
1945, p. 198. 
Adherence: 
Newfoundland. London Times, Jan. 17, 1945, p. 3. 
Signature: 
Guatemale. Jan. 30, 1945. D. S. B., Feb. 4, 1945, p. 169. - 
List of signatures to and including Jan. 12, 1945: D. 8. B., Jan. 14, 1945, P. 67. 
Text: Cong. Rec. (daily), Dec. 19, 1944, pp. AB247-5248. 
Aviation. Interim Agreement. Chicago, Dec. 7, 1944. 
Acceptance: 
Canada. D.S. B., Jan. 14, 1945, p. 67; N. Y. Times, Jan. 19, 1945, p. 10. 
The Netherlands. Jan. 11, 1945. D. 8. B., Jan. 21, 1945, p. 108. 
United States. Feb, 9, 1945. D. 8. B., Feb. 11, 1945, p. 198; N. ř. Times, Feb, 10, 
1945, P. 24. 
; Signatures: 
Guatemala. Jan. 30, 1945. 
N Norway. Jan: 30,1945. D.S. B., Feb. 4, 1945, p. 169. 
List of signatures to and including Jan. 12, 1945: D. S. B.; Jan. 14, 1945, p. 67. 
Text: Cong. Rec. (daily), Deo. 19, 1944, pp. A5238-5241. 
Aviation ConrpREncm. Final Act. Chicago, Dec. 7, 1944. 
Signatures: 52 countries. 
Text: Cong. Rec. (daily), Dec. 19, 1944, pp. A5234-5238. 
List of signatures to and including Jan. 12, 1945: D. S. B., Jan. 14, 1945, p. 67. 
‘AVIATION CONVENTION. Chicago, Dec. 7, 1944. 
Signatures: 
Guatemala, Jan. 30, 1945. 
Norway. Jan. 30, 1045. D. S.B., Feb. 4, 1945, p. 169. 
List of signatures to and including Jan. 12, 1945: D. S, B., Jan. 14, 1945, | P. 67. 
Text: Cong. Rec. (daily), Dec. 19, 1944, pp. A5241-5248. 
INTER-AMBRICAN AUTOMOTIVE TRaFFIo. Washington, Dec. 15, 1943. 
Ratification: 
Brazil. Nov. 7, 1944. 
Ratification deposited: 
Brazil. Jan. 8, 1945. D. S.B., Jan. 21, 1945, p. 108. 
INTER-AMERICAN INSTITUTH OF AGRICULTURAL Scrmnczs. Washington, Jan. 15, 1944. 
Ratification: ' 
Dominican Republic. Dec. 21, 1944. 
Ratification deposited: ; i ' 
Dominican Republic. Jan. 10, 1945. D. 8S. B., Jan. 21, 1945, p. 108. 
Intor-AmmRIcAN Ravro COMMUNICATIONS ANEAN GANIN: Revision, Santiago, Chile, 
‘ Jan. 26, 1940. 
Ratification deposited: | 
Venezuela. Dec. 1, 1944. D.S. B., Jan. 28, 1945, p. 147. 
Iyrnr-Asrmeican Unrvursiry. Panama, Oct. 4, 1943, 
' Ratification: 
We ae. Venezuela. Nov. 6, 1944. 
Ratification deposited: . 
Venezuela. Jan. 17, 1945. D. S.B. Feb. 4, 1945, p. 175. 
Rervuanes Stratus. Geneva, Oct.-28, 1933. 
Denunciation canceled: ` , 
France (Provisional Government). Nov. 8, 1944. D.S. B., Jan. 21, 1945, p. 110. 
SANITARY CONVENTION., Paris, June 21, 1926. Amendment, Washington, Jan. 5, 1945. 
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Signatures: z 
France, Poland, Great Britain and Northern Ireland, United States (with reservation), 
D. 8S. B., Jan. 7, 1945, p. 10. 
China. Jan. 11, 1945. 
South Africa. Jan. 13, 1945. 
_ Egypt, Canada, Cuba, Dominican Republic, Ecuador, Nicaragua, Peru, tears: 
Greece, Honduras, Haiti, Czechoslovak Republic. Jan. 15, 1945, 
Came into force Jan. 15, 1945, except for United States, Egypt, Canada, Cuba, Dominican 
Republic and Peru, which signed subject to ratification. D. S.B., Jan. 21, 1945, p. 109. 
Open -to accession after Jan. 15, 1945 by any non-signatory country. ~ 
SANITARY CONVENTION ror Arm Navieation. The Hague, April 12, 1988. Amendment, 
Washington, Jan. 5, 1045. 
Signatures: 
France, Poland, Great Britain and Northern Ireland, United States ea (with TR 
D. 8. B., Jan. 7, 1945, p. 10. 
China. Jan. 11, 1945. 
South Africa. Jan. 13, 1045. 
Egypt, Canada, Cuba, Dominican Republic, Nicaragua, Peru, Tizemboire. Eouador, 
Greece, Honduras, Haiti, Bolivia. Jan. 15, 1945. 
Came into force Jan. 15, 1945, except for United States, Egypt, Canada, Cuba, Dominican 
Republic and Peru, which signed subject to ratification. D. S.B., Jan. 21, 1945, p. 109. 
Open for accession after Jan. 15, 1945 by any non-signatory country. 
KOUTE Ammrican RADIO COMMUNICATIONS AGREEMENT. Santiago, Chile, Jan. 16, 1940. 
Ratification deposited: 
Venesuela. Dec. 1, 1944. D. 8S. B., Jan. 28, 1945, p. 147. ° 
Svuaar Propuction & Marxkurina. Protocol. London, Aug. 31, 1944. 
Text: Cong. Rec. (daily), Dec. 6, 1944, pp. 9030-0031. 
Trapp MARK AND COMMERCIAL CONVENTION & Prorocot. Washington, Feb. 20, 1929. 
Denunciation of the Protocol: . 
Haiti. Nov. 27, 1944. D.8. B., Jan. 21, 1945, p. 107. 
U.N.R.R.A. Washington, Nov. 9, 1943. 
Ratifications: 
Guatemala: June 7, 1944. D. 8. B., July 30, 1044, p. 129. 
India (effective April 24, 1944). 
Venezuela. Aug. 28, 1944. 
Ratification deposited: 
Venezuela. ` Nov. 17, 1044. D.S. B., Dec. 10, 1944, p. 733, 
Unitap Narions DECLARATION. Washington, Jan. 1, 1942. 
Signatures: 
France. Jan.1, 1945. D.S.B. , Jan. 7, 1945, p. 19; N. Y. Times, Jan. 2, 1945, pp. 1, 8. 
Chile, Peru, Paraguay and Eouador. Feb. 14, 1945. D. 8. B., Feb. 18, 1945, pp. 
235-237; N. Y. Times, Feb. 15, 1945, p. 6. 
Dororuy R. Darr 


JUDICIAL DECISIONS 


GEORGES TRIANDAFILOU v. MINISTERE PUBLIC 
MIXED COURTS IN EGYPT, COURT OF CASSATION * 


[June 29, 1942] 


yeaa of crew of foreign war vessels are immune to local jurisdiction when on shore 
on du 


The Court, Mr. C. van Ackurg, presiding: 


Whereas Mr. Georges Triandafilou has appealed to this Court, within the 
delay required by the law, against the judgment of the Tribunal Correc- 
tional of Alexandria of May 4, 1942, which condemned him to 8 months in 
prison for having struck with a dagger a local police agent who was engaged 
in the performance of his duties; 

Whereas the first ground of the appeal is drawn from the incompetence of 
the mixed courts, the author of the appeal, a Greek subject, being a sailor on 
the torpedo boat destroyer “Panther” of the Greek fleet anchored in the port 
of Alexandria; 

Whereas it is pertinent, as concerns the miniy from jurisdiction of 
warships in a foreign port, to distinguish between the immunity which the 
- vessel itself enjoys, as representing the country whose flag it flies, and the 
personal immunity which the crew would enjoy, “by way of an extension,” 
which would result in withdrawing the crew to a greater or less degree from 
the territorial jurisdiction even when they had gone on land (Gidel, Droit 
international public-de la mer, Vol. II, page 267; Fauchille, Traité de droit 
international public, Vol. I, Part 2, No. 6195); 

Whereas the immunity from jurisdiction of the vessel itself is not at issue 
in the present appeal, the offense for which Triandafilou was condemned 
having been committed on land, and being, moreover, an offense against the 
common law; whereas the opinions of the writers are divided as concerns the 
extent of the immunity from jurisdiction of the members of the crew who 
“have left their vessels, and whereas the Institute of International Law, 
meeting in Stockholm in 1928, summarized international practice and the 
doctrinal teachings on the subject in the following resolutions: 


Article 20. If personnel of the vessel while on shore commit offenses 
against the local laws they may be arrested by the agents of the terri- 
torial authority and handed over to the local courts. Notice of the 
arrest is to be given to the commander of the vessel who’ may not de- 
mand that the persons arrested be delivered over to him. 

If the offenders, not having been arrested, have returned on board the 
territorial authority may not arrest them there but only demand that 


* The decisions which follow were discussed by Judge Jasper Y. Brinton in this JOURNAL, 
Vol. 38 (1944), at p. 379. Translations from manuscripts kindly provided by Judge Brinton. 
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they be delivered over to the courts competent according to the law of 
the flag state and that it, the local state, be kept informed of the result 
of the proceedings. 

- If personnel of the vessel while on shore on duty, whether individu- , 
ally or collectively, are charged with offenses committed on shore the | 
territorial authority may proceed to their arrest but must deliver them 
over to the commander of the vessel upon demand. 

The territorial authority may, when delivering over offenders, remit 
also a minute setting forth the facts; it has'the right to demand that 
they shall be proceeded against before the competent authorities and 
that it shall be kept informed of the results of the prosecution. 


Whereas these resolutions, which, moreover, merely reproduce those 
adopted at The Hague in 1898, can be considered as stating the latest holding 
of international law on this subject; and whereas they are applicable not — 
only when the warship is in port in passage elsewhere but also when it is re- 
maining there; whereas they should be applicable also in the very special 
circumstances of the instant case where the Greek forces are participating in 
war-like operations in common with the British forces which have assumed 
the defense of Egypt without, furthermore, this latter country itself being in 
a state of declared war; whereas in such a case there does not exist in fact any 
usage of international law which legally limits the sovereignty of the country 
where the ship is found; 

Whereas it would be permissible to ask whether Egypt, Shoes defense has 
been assumed at the present time by the British forces, and which concluded 
with Great Britain, on August 26, 1936, a treaty agreeing to the terms by . 
which the immunity from jurisdiction of the soldiers and sailors of the latter 

_ was considerably extended, has not, in the absence of formal agreements such’ 
- as are customary in such a matter, agreed tacitly, by receiving on its terri- 
tory the Greek forces allied to the British forces, to accord to them the benefit 
of the clauses of the treaty of 1936 or similar advantages; but whereas it re- 
sults from an official information included in the documents of this case that 
such assimilation has not been accepted by the Egyptian government; and 
whereas it could not be contested that Egypt, which has graciously opened its 
territory to the Greek forces, has the right to determine the conditions under 
which the provisional sojourn of these forces must be reconciled with respect . 
for its sovéreignty; 

Whereas the sole question which presents itself, from the point of view 
of sustaining the appeal, is that of knowing whether Triandafilou was or was 
not carrying out a mission under instructions at the moment when he com- 
mitted the aggression for which he has been convicted; 

Whereas the judgment from which appeal has bean taken held that if 
Triandafilou came on shore to discharge a duty. (purchase of food for the 
needs of the ship) and only with permission to return on board by midnight, 
he was no longer on duty when, coming out of a bar on the Place Mohamed 
‘Aly in a state of intoxication some minutes before midnight, he struck with a 
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knife an agent of the local police who, with the purpose of calming a dis- 
` turbance which had just broken out among other persons, was setting about 
to conduct these other persons to the police station;, ` ; l 

Whereas the question of determining the juridical extent of a principle of 
international law is a legal question which pertains to the authority of the 
Court of Cassation ;. 5 i 

. Whereas if the-members of the crew of a warship enjoy the immunity from 
jurisdiction of the vessel itself when they are on shore this is only true in so 
far as they can be considered as agents for executing orders which are given 
them in the interests of the vessel; whereas it is in short the immunity of the 
vessel which projects itself beyond the vessel for the realization of its own 
ends; whereas such is the basis of the principle which withdraws them from 
the local jurisdiction when they are on duty; whereas it follows that these 
words should be interpreted not with reference to the activities of him who 
has received the order but with reference to him who has given the order and 
who must take cognizance of its execution; and whereas in the instant case 
the sailor Triandafilou did not return on board to give an account of his 
commission, and. whereas he was therefore still on duty when he committed 
the aggression with which he was charged; whereas it results from these con- 
siderations that the first ground for the appeal is well founded and that there 
is no room for examining the other grounds; 

For these reasons, 

Reversing the decision of the lower court. 

Receives the appeal as made within the delay permitted; declares it well- 
founded; quashes, in consequence, without referring it back to the lower court, 
the judgment which has been appealed; and orders the sailor Triandafilou to 
be set at liberty immediately; costs to be paid by the Treasury. 


_ Alexandria, June 29, 1942. C. van ACKERE 
R. Murcrnier President 
Registrar 


PANOS STAMATOPOULOS v. MINISTERE PUBLIC 


MIXED COURTS IN EGYPT, COURT OF CASSATION 
[November 23, 1942] 


Jurisdiction of Mixed Courts in Egypt in matter of embezzlement not divested by incorpor 
ation of Greek subject in forces enjoying limited immunity from local jurisdiction. 


The Court, Mr. C. van AcKERÐ, presiding: : 
Whereas Mr. Panos Stamatopoulos was prosecuted on the charge of 
haying continuously, from 1934 down to November 3, 1938, misappro- 


priated funds which he managed as a mandatory or business agent of Mr. 
Nicolas Papageorgiou, who had become insane; whereas, having been in- 
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corporated in the Greek air forces, united with other Allied forces in Egyp- 
tian territory, in October, 1941, the case then being in its preliminary stages 
before the Correctional Court in Cairo, he maintained that the jurisdiction 
of the Mixed Courts had been divested in favor of the military jurisdiction; 
whereas, the Court in Cairo having declared itself competent by decision of 
April 20, 1942, he appealed to this Court against the said judgment within 
the time presoribed by the law; 

Whereas the appeal reveals ‘that the sojourn of the Greek forces in the 
territory took place with the consent of the Egyptian Government, that the 
immunity from jurisdiction of (foreign) military forces as regards the local 
authorities is recognized by international custom in the case of occupation 
or a sojourn consented to by the sovereign as well as in the case of forced 
occupation, and whereas this immunity should extend, out of the respect . 
due to the foreign sovereignty, to all members of ne military forces begin- 
ning with the date of thetr induction; 

Whereas the Ministére Public has raised a ay exception based’ 
on the facts that the offense dates back to the year 1934, that it had led toa 
preliminary hearing before the Mixed Tribunal, and that it was only in the 
year 1941 in the course of proceedings before judges who were dealing with 
the merits of the case that the appellant was incorporated in the Greek 
aviation, contending that it follows that, whatever be the purport. of the 
international custom the exception of immunity from jurisdiction could 
not be raised; 

Whereas the rules of judicial competence are a matter of public order and 
are applicable to proceedings already under way when there had not yet 
occurred a judgment on the merits (Dalloz, Pratique, V bis, Lots et arretes, 
No. 235, etc.) (Correctional Tribunal in Cairo, April 15, 1940, R. G. 419/ 
63 A. J.); whereas the court could not therefore honor this preliminary ex- 
ception; 

Whereas it results from the documents submitted that the Egyptian 
Government refused to grant to the Greek forces the benefit of immunity 
from jurisdiction whether in civil or penal matters, with the sole option of 
applying their military code “within the limits of the Greek army’; 

Whereas the appellant objects that these conditions should have been 
agreed upon in advance to have this effect for if the consent to the sojourn 
of the troops is given without reservation it involves as of right, in virtue of 
international custom, complete immunity from jurisdiction (Case of -The 
Exchange, reported by Gidel Drott International de la Mer, T. II, p. 267); 

Whereas the Court does not even have to decide at what moment the ' 
restrictive conditions indicated above were laid down by the Egyptian Gov- 
ernment, but it goes without saying that, assuming that these conditions 
had not been laid down and accepted before the arrival of the Greek troops 
in the territory where their recruitment took place, they could still have 
been accepted after the fact, even tacitly, by the absence of any objection; 
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now if at a given moment the Greek Legation solicited from the Egyptian 
Government çivil immunity for the members of its armies—a thing which 
moreover had been refused to it without a diplomatic controversy having 
arisen in the wake of such a refusal—it is not known to the Court that it . 
would have claimed at any time a penal.immunity extending beyond that 
described above; whereas the appellant does not even allege, and neither 
in the instant case nor in other similar cases have the Greek authorities put 
forward the pretension of prosecuting and judging delinquents brought 
before the Mixed Courts; whereas in these conditions the Court finds itself 
bound by the provisions of the Mixed Penal Code and by the official notice 
given by the Egyptian Government on the subject of the character clothing 
the sojourn of the Greek troops in the territory (Court of Cassation, May 30, 
1938, Case of Alexander Spender v. Ministère, Public; also June 6, 1938— 
Bulletin 50, p. 349); 

For these reasons, reversing the decision of the lower court, admits the 
appeal in point of the fact within the term allowed by law, but rejects it on 
the merits, condemns its author to pay the costs, and orders the confiscation 
of the deposit of £5. 

R. MERCINIER ; CONSTANT VAN AOKERE 

Registrar | : President 


MALERO MANUEL v. MINISTERE PUBLIC 


MIXED COURTS IN EGYPT, COURT OF CASSATION 
[March 8, 1943] 


Spanish member of French Foreign Legion who had been convicted for attempted man- 
slaughter while on shore in t outside of premises occupied by his unit held subject to 
jurisdiction of Mixed Courts, he not having been on duty at time of the offense. 


The Court, Mr. C. van Acker, presiding: 

Whereas Mr. Malero Manuel, a Spanish subject, a member of the French 
Foreign Legion, was remanded before the ‘Court of Assizes for having, on 
September 1, 1943, attempted to kill one Marco Tahan by firing three re- 
volver shots at him; whereas he raised the question of the incompetence or 
at least the lack of exercise of competence of the jurisdiction of the Mixed 
Courts and whereas, the Court of Assizes having declared itself competent, 
he has appealed within the legal period; 

Whereas the appeal is based on the pretended existence of an interna- 


. tional custom, according to which a soldier who is a member of'a body of 


troops present in a foreign country with the consent of the sovereign of that 
country is subject to the jurisdiction of .the military courts of his own 
country to the exclusion of the local territorial jurisdiction even in a case, 
such as the present one, of a violation of common law committed outside of 
the military premises and without the soldier being on duty at the time; 
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Whereas it does not appear from the record of the proceedings that an 
official notice had been given by the Egyptian Government concerning the 
conditions under which the Free French forces were present in the country; 
whereas the present case thus differs from that of the Greek forces dealt 
with in the decisions of June 9, 1942, November 23, 1942, and February 8, 
1948, in that it must be solved in the light of the generally admitted prin- 
ciples of international penal law; 

Whereas it is impossible to meet the appeal with a refusal to receive it 
based on Article 46 of the Egyptian Constitution according to which every 
international convention must, to be applicable, be covered by domestic 
legislation; and whereas, according to the terms of Article 2 of the Con- 
vention of Montreux, foreigners are not subject to Egyptian penal law 
except under reservation of the principles of international law; and whereas 
on the one hand the Convention of Montreux was the object of Law No. 48 
of July 24, 1937, and whereas, on the other hand, the principles which the 
appellant invokes did not result, according to the appeal, from conventions 
but- from international customary law whose obligation is not dependent 
upon the conclusion of formal conventions; and whereas it is, moreover, 
in this sense that this Court has decided in the cases mentioned above, 
‘confirming for the sailor and the soldier the. principle of immunity from 
jurisdiction while on duty; 

Whereas before éntering upon an examination of this appeal it is proper 
to make clear that if the Allied forces are in the country for the purpose of 
defending the territory under the British High Command, and to engage, 
consequently, in warlike operations, the position of Egypt cannot be assimi- 
lated in any way to that of a territory occupied by force; in the latter case. 
the occupant imposes his own law, while in the case of a permitted sojourn— 
which is the present case—immunity from jurisdiction can only result from 
tacit renunciation of the exercise of the local sovereignty; the question is 
that of knowing what is, according to international custom, the extent of 
this tacit renunciation; f 

Whereas the principle of the immunity from jurisdiction for armed forces 
located in a foreign country is no longer contested as concerns service 
offenses, disciplinary offenses, military offenses, violation of the common 
law committed within the military premises, and perhaps even those com- ° 
mitted outside against the security of the army (Journal de Drott ‘Interna- 
tional Privé, 1882, p. 511; Faucille, Tratté de Droit International Public, 
T. I. lére Partie, No. 266, note); there do not exist, in short, any serious di- 
vergences in the literature except as concerns violations of common law 
disturbing-the’ public peace and security committed by & soldier outside of 
the military premises, either against an inhabitant or against other soldiers, 
on condition, moreover, that the offender is not on duty, for, in the latter 
case, he is considered as an integral part of the armed forces to which he 
belongs (decisions of June 29, 1942, and February 8, 1943, cited above); 
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Whereas American doctrine 7 remained faithful to the decision handed 
down in 1812 in the case of The Exchange, according to which the consent 
given by a sovereign to the occupation, the sojourn, or the passage of foreign 
forces implies, out of respect for the foreign sovereign, a complete renuncia- 
tion of the exercise of territorial jurisdiction (article by Archibald King in 
the American Journal of International Law of October 4, 1942); it is, more- 
over, incontestable that, at least as concerns penal matters, numerous authors 
have adhered to this doctrine; 

Whereas, however, by another doctrine the same extension is not given to 
tacit renunciation of violations of common law committed outside of the 
military premises, for then the local sovereignty is manifestly more deeply 
involved than the foreign sovereignty; this doctrine is taught in England 
by Lawrence and Oppenheim, whose opinion has already been cited by this 
Court in its decision: of February 8, 1943; it is along the line of this doctrine 
that the practice of the British Government has developed; the law of 1940 
concerning Allied forces sojourning in Great Britain accords to them im- 
munity from jurisdiction for questions of discipline and’ administration 
alone, that is to say under the same conditions within which the Dominions 
had obtained such immunity by the ‘Visiting Forces Act” of 1933; it was 
only in May, 1942, that the United States succeeded in obtaining, by special 

. convention, the immunity from jurisdiction for common law offenses which 
they had vainly sought during the war of 1914-1918; the practice of the 
Australian government was in all points in conformity with that of the 
British: limitation of the immunity at the beginning of the war and an 
extension of an immunity in favor of the United States by a special Con- 
vention in May, 1942; these conventions were inspired by special circum- 
stances and do not imply, as the appellant alleges, the recognition of the 
existence of an obligatory principle of customary international law; the 
practice of the Egyptian Government has not been different, as the official - 
notice given concerning the conditions of sojourn of the Greek forces in the 
territory proves, as likewise Military Proclamation No. 375 of March 2, 
1943, which grants penal immunity to the military forces of the United 
States without retroactivity and for a period which will terminate auto- 
matically at the end of the war; this proclamation, like the Anglo-Egyptian 
Convention of August, 1936, creates, moreover, new and exceptional rights 
freely accorded by thé Egyptian Government; 

Whereas the states of Latin-America have also declared in favor of a 
restricted immunity: the so-called Bustamante Code, which was the object 

` of resolutions adopted on February 20, 1928, at the time of the Sixth Con- 
ference on International Law of the American States, is phrased as follows 
in Article 299, which follows an article relating to the immunity of diplo- 
matic agents: “nor are the penal laws of the State applicable to offenses 
“committed within the field of military operations when it authorizes the 
passage of an army of another contracting state through its territory, except 
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offenses not legally connected with said army” (Hudson, M. O., International 
Legislation, Vol. IV, p. 2323); 

. Whereas French theory in the matter is divided (Faucille, sited ‘above; 
Teran, Droit Penal International, T. II, No. 879); as for the Court of Cassa- 
tion in France it draws a distinction between simple sojourn or passage of 
troops and occupation of territory properly speaking, the latter supposing a 
military authority operating outside of the boundaries of the military prem- 
ises assigned to the troops; by decision of February 20, 1868, handed down 
in the case of the English corvette Pearl (S. 1868, 1. 351), that court pro- 
nounced in favor of the local jurisdiction in the case of a violation of com- 
mon law committed by an English sailor who had gone on shore (without 
being on duty), while it rendered a series of decisions in the case of oocupa- 
tion, the first of which came on January 19, 1865 (S. 65, 1. 53), and dates 
back to the occupation of Rome by French forces and which extended the 
competence of French military authority to infractions of the common law 
‘ committed by soldiers and even by local inhabitants, taking account in each 
case, on the one hand, of the correlative rights and duties of the occupying 
power and, on the other hand, of the degree of organization of the adminis- 
trative machinery of the occupied state (note of Professor Roux to a decision 
of October 238, 1926: S. 1928, 1. 118); the appellant is entirely wrong in 
invoking these decisions in support of his appeal for they all suppose the 
right of safeguarding the public interest of the two states by the occupying , 
army independently of military activity properly speaking; thus it is notable 
that the decision of January 19, 1865, more particularly invoked by the ap- 
pellant, is justified hy the fact that the French armies occupied the city of 
Rome in order there to watch over, in the public interest, the faithful execu- 
tion of the treaty which had been concluded; now the Allied troops found in 
Egypt are not in occupation of the territory; their activity is limited to 
purely military activity within the confines of the premises which have been 
assigned to them and in the centers of military operations properly speaking, 
without any public or administrative control over the whole or any part of 
the territory; on the other hand, the danger of invasion of Egypt has not 
caused any disturbance to the regular functioning of the administrative 
machinery of the country and especially to the normal functioning of the 
Mixed Courts, international in composition, and called upon to decide cases . 
involving foreigners; in conditions so special in character a tacit renunciation 
of sovereignty cannot reasonably be presumed; 

Whereas this distinction between occupation and simple stationing of 
troops appears very clearly in the Anglo-Egyptian treaty of August 26, 
1936, the first article of the treaty declaring that the occupation of Egypt 
has terminated and Article 8 providing that thenceforth British forces would 
be stationed in definite zones and a special convention of the same date, deal- 
ing with the privileges and immunities of the army, being necessary to extend 
such privileges and immunities outside of the limits of the military premises; 
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"Whereas it was Goian of this nature hid dictated the abil 
award handed down on the occasion of the Casablanca incident; this incident 
arose from the fact that French military authorities had arrested German 
deserters from the Foreign Legion in spite of the forcible opposition of the 
German Consul who based his intervention on the right which his country 
possessed to protect its nationals in virtue of the regime of capitulations to 
which the State of Morocco was subjetted; the jurisconsult Weiss, who de- - 
fended the thesis of the predominance of French sovereignty over that of 
Moroccan sovereignty, which had been mutilated by the capitulations, based 
his contention principally upon the circumstances that the arrest had taken 
placewithin the range of the actual authority of the French military author- . 


“ity; as for the arbitrators, they decided that cases of conflicts of the type 


submitted to them could not be decided in an absolute manner on one side or 
the other and that it was necessary in ‘each case to take account of circum- 
stances; they gave preference to the French thesis for the.reason that the 
deserters had not yet left the territory of the city of Casablanca which was 
placed “under the immediate, continuing, and effective domination” of the 
French forces stationed in the city and constituting its garrison; the very 
precise terms employed by the arbitrators permit the supposition that the 
dispute would have been decided in favor of Moroccan sovereignty if the 
French military authority had not exercised a true domination over all of the 
territory of the city of Casablanca (Gidel, Revue Générale de Droit Interna- 
tional Public, T. XVII, p. 326); 

Whereas there is ground for comparing this Casablanca decision with that - 
rendered in England in 1938 by the Privy Council in the case of Chang-chi- 
cheng to the effect that if the immunity of foreign armed forces has for its 
basis tacit renunciation there is ground for seeking in -each case according to 
its circumstances whether this renunciation of sovereignty can reasonably be 
presumed; 

Whereas it is also without foundation that the appellant invokes the con- 


ventions concluded during the war of 1914-1918 between France and the 


Allied Powers whose forces were found on her territory; these conventions 
consist so little of a consecration of recognized principles of the jus gentium 
that the United States of America did not succeed in obtaining from the 
British Government for their troops sojourning in England, during the whole 
duration of that first war, the same privileges which they obtained by their 
convention with the French Government (article by Archibald King, cited 
above); the foreign.troops found in France occupied, moreover, de facto 
whole portions of French territory; they had obtained certain liberties and . 
had been authorized to create a police organization; if the immunity from 
jurisdiction which had been accorded to them extended to violations of 
common law “in their sphere of immediate action,” the competence of the 
local authorities ‘had nevertheless been maintained (contrary to general 
opinion) for infractions committed by the inhabitants against the security of 
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the foreign troops (Clunet, Journal de Droit I Pe manonak 1918, pp. 516 and 
517; Faucille, as cited above); 

Whereas ‘these conventions were based in reality upon a broad spirit of 
reciprocity, by reason of the assimilation, more or less complete, admitted by 
the Court of Cassation, by interpretation of Articles 62 and others of the 
Trench Military Code, between hostile occupation and permitted occupation; 
they thus have as their foundation the, French Code itself which is not neces- 
sarily an expression of the jus gentium; it is in this same spirit that certain of 
these conventions have been concluded with foreign troops which did not 
represent any Government whose sovereignty had to be respected (the Poles 
and the Czechs, for example); 

Whereas the appellant alleges that thèse conventions have never ee in- 
corporated in the domestic law of France, and that they are not, therefore, 
binding, and that if the rules which they enunciate have been Snpliad by the 
French military tribunals this is because they were nothing but the expression > 
of a preéxisting international custom; but this argument is without founda- 
tion: let it suffice to recall that even ‘if the factual basis upon which it reposes . 
` were exact the tendency to consider the treaty as deriving its binding force 
vis-d-vis the national judicial official from its own self is more and more 
manifest in:France (Court of Cassation, June 6, 1988, Bulletin 50, p. 349); 

Whereas the appellant, taking account of the principle of service on duty 
already admitted by this Court, maintains that a soldier is always on duty by 
the mere fact that he is in active service; but if this were true all the discus- ' 
sions in the literature of international law, would be without object; immu- 
nity from jurisdiction is not recognized for the soldier except in so far ds he can 
- be considered as an integral part of the armed force to which he belongs; it , 
may be admitted that this is the case when there is involved an occupation . 
which implies the protection of a public interest of the territory or a portion 
of such territory, since, within the limits of this territory under control, it can 
be reasonably maintained that the soldier is always an integral part of the 
army; but in the case of simple sojourn or passage of troops with a precise 
determination of the military premises the soldier who leaves the range of 
effective command of his superiors can not be considered as attached to the 
military forces to which he belongs in spite of his temporary separation from 
it except on the condition of being on duty in the interests.of this body; there 
exists no motive for differentiating his case from that of the sailor, as already 
held by this Court in its decision of February 8, 1943; 

Whereas it results from the above circumstances that, outside of the case 
of service on duty, there exists no international system of a character suffi- 
ciently general to be obligatory which extends the principle of immunity from 
jurisdiction in the case of a permitted sojourn of foreign troops within the 
territory, as regards violations of the common law committed outside of the - 
military premises; this is the formal teaching of Faucille and the authors 
whom he cites; there only exist certain divergent opinions and varying prac- - 
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tices which reveal the extreme complexity of the problems posed and the 
necessity for the regulation of these problems by diplomatic agreement; 
there existing no ‘convention in the instant case it was the perfect right of the 
Court of Assizes to declare itself competent on the basis of Article 44 R.O.J. 
and the first Article of the C.P.M. which is-applicable without distinction to 
all those who while in Egypt commit- one of the oe envisaged by its 
„provisions; ` 

Whereas it is true that the appellant claims by the terms of the second part 
of his appeal that the purport of the decisions taken at Montreux was to` 
transfer to the jurisdiction of the Mixed Courts penal questions dating back 
to the period' of the competence of consular authorities, and demonstrates 
that the French consular jurisdiction had always declined to take jurisdiction 
for the application of the provisions of the French Military-Code in judging 
soldiers attached to an expeditionary force; he deduces therefrom that the 
jurisdiction of the Mixed Courts cannot have a competence more extended 
than that possessed by the consular jurisdiction; .. 

Whereas this argument is not well founded; what Egypt obtained at 
Montreux was the recovery of her full sovereignty in penal matters and the - 


liberty, as a consequence, of determining by her own legislation, without . , 


having regard to foreign laws previously applied, the scope of application of 
her own penal law, under the single reservation of Article 2 of the Convention 


_ ` of Montreux which was in question above; any other solution would limit the 


Egyptian sovereignty while according to the terms of Article 1 of the Con- 
vention each of the high contracting parties declared that it accepted the 
- “complete abolition of the capitulations from all points of view” 

Whereas it results from the prenecing considerations that the appeal must 
be rejected; 

For these reasons, the Court, reversing the decision of the lower Court, 
admits the appeal in fact as made within the period allowed by law, rejects it 
on the merits and condemns the author,to pay the costs and’ orders the con- 
fiscation of the deposit of £5 Egyptian. 

R. Me=RcINIER ; C. VAN ACKERE 

Regisirar nri , President 
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La Morale Internationale. By Nicolas Politis. New. York: pentane? 

1944, Pp..194. $1.50. 

Nicolas Politis, before his death in France i in 1942, had alayed a vital role 

in both formulating and making effective a program of international. or- 
ganization. As professor of international law, as delegate to the Paris 
Peace Conference, as Minister of Foreign Affairs, and as Minister to Paris 
he served both his country, Greece, and the international community 
brilliantly and successfully. This volume, to which he had originally thought 
of giving the sub-title “Essential Bases of -European Reconstruction,” is a 
brief presentation of his philosophy of international coöperation as the sop ' 
possible foundation for a successful international existence. . 

He felt that the cause of the current world cataclysm was the conflict 
between an expanding interdependent economic world structure and a 
contracting nationalistic political isolationism. Joined to this was the 
disregard of the moral law in international intercourse—or, as he quotes 
Bergson, dans nos corps agrandis, me est restée trop petite. A new orienta- 
tion is necessary in which international law will recognize as its fundamental 
basis international morality.’ He defines international morality as “a rule 
of conduct which while not a part of international law is generally observed 
by civilized states and recognized’by them as indispensable for the safe- 
guarding of their permanent and essential interests.” 

He then proceeds to list the six essential principles of international 
morality: loyalty, moderation, mutual aid, mutual respect, justice and 
solidarity: He analyzes these principles with a wealth of pertinent il- 
lustrations and appropriate citations. In their'relations one with another 
states must, to maintain the principle of loyalty, refrain from lying and 
deceiving, but above all they must keep their word. Pacta sunt servanda 
or the, “sanctity of treaties” is a most vital consideration. In the case of 
moderation, the definition is simple rien de trop. He finds a remarkable 
definition of mutual aid in the sonnet of the Greek poet Menander, who says 
in substance that if in a city the honest people ally themselves against the 
aggressor against any one of them it.is certain that they will be able to live 
tranquilly sheltered from all danger of attack. 

The chapter devoted to mutual respect is a Paritable diatribe against ' 


economic imperialism and a strong plea for the rights of small states: He - 


finds no excuse for the doctrine of lebensraum or autarchy—territorial 
aggrandizement by force will ultimately defeat its own ends. 
International justice is one of the oldest principles of human intercourse— 
“without justice in the state its citizens have neither peace nor liberty nor 
356 . 
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happiness. ” He counsels those governments greedy for glory to study 
The Prince òf Erasmus rather than the Prince of Machiavelli. 

His conclusions, based upon the principle of solidarity, are that pie 
must be reorganized on some sort of economic, political, and social federation. ` 
He finds the United States system’ both satisfactory and successful, and 
` Europe must work out a similar organization. Such an arrangement might 
well be a regional grouping within a universal association of states but such a 
development in Europe must be achieved. 

If he had lived he would have seen his thesis recognized by the American 
states in the first principle laid down by the Inter’ American Juridical 
Committee: “Nations must recognize the priority of the moral law in their 
mutual relations... .’’ Subsequently the entire philosophy of his 
volume has been recognized and followed by the Dumbarton Oaks Pro- 
posals and the Act of Chapultepec. . The San’ Francisco ‘Conference may 
test the validity of his principles by making them universally effective. 

SR ; i GRAHAM STUART 
Stanford University, 


Claims to Territory in International Law and Relations. By Norman-Hill. 
New York: Oxford University Press; 1945. Pp. vi, 248. Index. $3.00. 
Professor Hill presents’ a clear and compact analysis of the various 

reasons urged by nations in maintaining their claims to territory in inter- 

national law and relations. His book is particularly useful at this time in 
view of the pressing territorial questions calling for settlement out of the 

Second World War. Professor Hill’s lucid style of writing and the ele- 

mentary presentation of his material make the book serviceable to the 

layman in this field as well as to the professional who wishes to have a 

handy review of the various aspects of the problem of claims to territory. 

Five main as well as several minor types of claims are reviewed by Pro- 
fessor Hill. The five main types discussed are the strategic, geographic, 
historic, economic and ethnic claims. Professor Hill points out that the 
most significant contribution of the nineteenth century to discussion of 
territorial problems was the introduction and development of the ethnic 
claim, a direct outgrowth of nationalism. At the Paris Conference in 1919 
the ethnic claim received the widest recognition, and it appears to have 
- attained first place in popular esteem. 

Miscellaneous non-legal types of claims, which are relied upon by nations 
less frequently than the five main types and are less specific in content and 
meaning, include political claims, claims based upon earlier agreements, . 
claims based on sentimental grounds, claims to indemnification by a grant of © 
territory, and claims based‘ upon coöperation in war and upon sacrifices 
made. A chapter i is given to strictly legal claims, including a discussion of 
symbolic acts and occupation as means of securing title to territory. 

Professor Hill examines available devices to minimize or eliminate claims to 
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territory. His discussion includes the following: (1) the creation of a free 
` zone available for trading purposes by more than one nation to meet ec- 
onomi¢ claims; (2) the neutralization of a disputed area to diminish if not 
completely nullify the strategic military value of the area; (3) a resettlement 
of national groups to meet ethnic claims; (4) a plebiscite to implement the 
doctrine of self-determination; (5) the iterna onak aton of an area to 
eliminate a deadlock in claims for the same territory; and,(6) the mandate 
system to resolve territorial claims, as used under the League of Nations at 
the end of the First World War. 3 
i ‘ JAMES SIMSARIAN ' 
Washington Í f i 
War Criminals: Their Prosecution and Punishment. By Sheldon ees: 
New York: Knopf, 1944. Pp. viii, 250. Index. . $3.00. 
This book is the result of an excursion into the field of international law by 
a prominent professor of criminal law and criminology. He applies the logic 
and technique of legal argument with the skill of an expert, but no lawyer’s 
brief can be sounder than the facts and principles upon which it is based. 
- Throughout the book the author undertakes to criticize the attitude of the 
American representatives on the Commission on Responsibility at the Paris 
'' Peace Conference in 1919. In doing so, he does'not always state adequately 
their views which he then proceeds to answer. . The author’s implication 
that the American representatives by failing to go along in all matters with 
their colleagues in the 1919 Commission contributed to the failure of the 
penal provisions of the treaty of 1919 is quite unjustified. The recommen- 
dations of neither the majority nor minority members of the Commission 
were carried out in 1919 because of political considerations anang after the 
signature of the Peace Treaty. 

When the author discusses war crimes and their punishment in the ac- ` 
cepted legal sense and the possibilities of permissible political retribution, he. 
is on solid ground, and, in the reviewer’s opinion, if this much is actually ac-' 
complished following the present war, an essential and important step will 
have been taken toward the vindication of international law and justice on 
this subject. - The remainder of the volume is concerned largely with what 
the author thinks the law ought to be. Whether the law and jurisdiction 
already existing should be the rule of action or whether new law and jurisdic- 
tion should be created and applied were grounds of disagreement in the Com- 
mission on Responsibility in 1919. These questions have likewise disrupted. 
the present War Crimes Commission in London. The author tries to, make 
out’ a case for the latter alternative. This ‘is a temptation to which other 
writers and some politicians have fallen under the great emotional stresses 
now prevailing. 

ere GEORGE A. Fincu 
Editor-in-Chief. D 
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Military Occupation and the Rae of Law—Occupation Government in the 
Rhineland, 1918-1928. By Ernst Fraenkel. . New York: Oxford Uni- . 
versity- Press, 1944.. Pp. xi, 267. Appendices, Bibliography, Index. 
$3.50. 

This book is the first comprehensive treatise on the Rhineland occupation 
after the last war and may well prove to Bo the definitive volume on this 
phase of international relations. 

The work deals with the Rhineland P A from the armistice until 
1923; it does not include the occupation of the Ruhr. _ Where official and 
unaticial reports, such as the official “Hunt Report” on the American phase 
of the occupation, had covered single problems and phases only, this book 
gives the entire picture, covering the policies and practices of all four occupa- 
- tion’ powers in their respective zones. To have analyzed the widely scat- 
_tered source material is in itself a major achievement, made possible by the 

author’s broad knowledge of international law, Anglo-American law, and the 
various continental legal systems. But the treatment is not limited to legal 
analysis. It embraces the great political as well as the economic and labor 
questions created by the occupation of a highly developed industrial region... 

` Moreover, through continual reference.to situations and questions which 
may occur in the occupation of Germany after this war, the treatment- 
achieves particular relevance and timeliness. For example, the international 
lawyer will find great value in the new and revealing approach to the “war 

crimes” issue (p. 47). 

More than this, however, the bok: has & political philosophy. Its basic 
thesis is that the Rhineland occupation constituted an attempt to reconcile 
military occupation with the rule of law, thus extending to. government of a 
territory by a foreign power those liberal safeguards and institutions which 
under the governance of constitutional principles prevail within liberal- 
democratic countries. Like the Covenant of the League óf Nations, which - 
it closely paralleled in its idealism, the Rhineland Agreement failed in its 
purpose.’ It failed to fit Anglo-Saxon “rule of law” concepts to German 
bureaucratic realities which demanded, not non-interference with, but re- ` 
strictive direction of, the executive machine. It failed to fit the “rule of 
law” concept in its more general sense to the realitiés of the aftermath of a 
total war, which demanded the reconstruction and reorganization of a con- 
trolled society and economy. Technically not being properly devised for 
these requirements, the occupation regime was compelled to resort to ar- 
bitrariness, which, in turn, gave rise to German nationalistic resentment, 
later successfully exploited by National Socialism. , 

There is doubt whether this thesis is as correct as it is fascinating. Arbi- 
trariness, whenever it occurred, seems to have been the result, not so much of 
technical-legal shortcomings of agreetnents and regulations, as of political 
factors which ran counter to the intended liberalism of the regime. Accord- . 
ing to the author himself (p. 203), the occupation regime, until the time of'the 


1 


. 3 \ g 
360 THE-AMERICAN JOURNAL OF INTERNATIONAL LAW 


Ruhr invasion, was generally liberal in its practice and policies, and the 
exceptional cases of arbitrariness referred to in the book are almost all con- 
nected with the French desire to go beyond the avowed purposes of the occu- 
pation and to detach the Rhineland from the Reich. The ability to reconcile 
the rule of law with military occupation thus seems to be dependent upon 
political aims and circumstances of an occupation rather than upon its legal 
and administrative techniques. Where countries with basically equal politi- 
cal and social regimes are involved, temporary occupation of territory of one 
by the other can be undertaken under “rule of law” forms. It is only where 
social systems clash or annexationist aims'are pursued under cover of mili- 
tary occupation that “liberalism” breaks down. In the Rhineland such 
breakdown could have happened for two reasons: a) because of the attempt 
. of the occupants (described in this book) to uphold the traditional German 
social and economic system against the workers’ councils; or b) because of ~ 
attempts to detach the country from Germany by fostering “separatism” 
and through similar means. As to a), however, the issue was settled at an 
early stage outside the occupied zone, so that Allied policy was actually not ` 
instrumental for the later character of the occupation in this respect. In 
regard to b), “rule of law” actually broke down in those regions and during 
the periods attempts were made to separate the Rhineland from the Reich. ` 

One can fully agree with the author’s forecast concerning the difficulties 
which attempts to combine occupation and rule of law may encounter in the 
future. Where fundamentally irreconcilable regimes are opposed to each 
other occupation can hardly be based upon rules presupposing non-inter- 
ference with the institutions of the occupied country. Occupation then 
becomes that -politically final and decisive stage of the war in which the 
major aims of the belligerents are being put into practice, whether they are: 
““Nazification” or “de-Nazification.” Even in the latter case, recent events 
have proved that return from totalitarian lawlessness to rule of law can 
scarcely be undertaken. suecessfully by clinging ‘to rule of law Bey, 

\e.g., when weeding out ‘‘quislings.” . 

In conolusion it may be remarked that the book is lucid in its form, and 
the many “asides” of the author testify to a wit not commonly found in 
legal or political dissertation. They are a constant source of delight to the 
reader. l . 

Joann H. Hurz 
Washington i 


Axis rule in Occupied Europe. Laws of Occupation, Analysis of Government, 
Proposals for Redress. By Raphaël Lemkin., With a Foreword by George 
A. Finch. New York: Columbia University Press for the Carnegie En- 
dowment for International Peace, 1944. Pp. xv, 674. Index. $7.50. 
Not a pleasant record, this book, of. how a tyranny under the guise of 

law engulfed substantially an entire continent. The author is an eminent 
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Polish lawyer.and publicist, sometime stationed at Duke University. The 
present work grew out of his desire to provide an analysis, based upon objec- 
tive information and evidence, of the rule imposed upon the occupied coun- 
tries of Europe by the Axis Powers. These were,. of course, chiefly Germany 
and Italy, but thè material includes also the’ more ephemeral régimes of 
Bulgaria, Hungary, and Rumania. The collection and presentation of the 
most important laws, decrees, and proclamations of the occupying forces, 
country by country, in excellent English translation, constitute a veritable 
tour de force. The part of the book containing ‘these texts is source-material 
of inestimable value in the making of plans for restoration and reparation, as 
well as for the practitioner and the historian. The author feels that such 
eviderice is especially necessary for the Anglo-American reader, who, with 
his innate respect for human rights and human personality, may be inclined 
to believe that the Axis régime could not possibly have been as cruel and ruth- 
-Jess as has been described. . 
The laws collected in Part ITI of the book are those promulgated not only 
by the Axis partners but also by puppet régimes set up in Belgium, Czecho- 
‘Slovakia, France, Yugoslavia, The Netherlands, and Norway. A survey- 
of the texts shows a striking similarity of form and method among all of them, 
with occasional differences due to local peculiarities. The historical and leg- 
islative background is fully explained for each country in Part II. The 
German Axis partner is clearly recognizable as the leader and the main 
“ organizer of the system. For this reason the author has set forth in Part I 
of the book the German techniques of occupation. This is by no means a 
task easy of accomplishment within reasonable limits., The author describes 
-the various types of administration applied to different geographical units 
and shows how police methods were geared to political and economic objec- 
_ tives. He-presents the evidence for his conclusion that the German law im- 
posed upon the occupied countries ‘‘is not conceived as human justice but 
(it) invokes legal techniques simply as a means of administrative coercion” 
(p. x). 

One of the most original and important chapters of the book is entitled 
“Genocide” (pp. 79-94). .This is a term coined by the author to denote an | 
ancient practice in its modern manifestation. It does not mean immediate 
destruction of a nation or of an ethnic or religious group but rather “a co- 
ordinated plan of different actions aiming at the destruction of essential 
foundations of the life of national groups, with the aim of annihilating the 
groups themselves” (p.79). The aim and purpose of genocide laws are read- 
ily discernible from the texts. It is astonishing to observe how widely they 
were resorted to not only against the Slavic peoples of Eastern and Central 
Europe but also in countries like The Netherlands and Norway. They are 
the very antithesis. of the fundamental principle of international law that 
warfare is directed against governments and armed forces and not against 
civil populations. The author refers to this principle as the Rousseau- ~ 
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Portalis doctrine developed during the eighteenth and the nineteenth cen- 
turies and as implicit in the Hague Regulations. 

The author is not the first to comment upon the recrudescence i in modern 
times of policies and practices leading ‘toward the extermination of entire, 
populations. His unique contribution consists, firstly, i in his presentation of 
the facts by marshalling the actual laws and decrees themselves, country by 
country, and labelling them for what they are, legislation for genocide; and 

` secondly, in his analysis of the various attacks upon all the elements of na- 
tionhood in the respective fields, political, social, cultural, economic, biologi- 
cal, physical and religious. 

The author points out that the policy of genocide is mòre destroi for a 
people than injuries suffered in actual combat. ‘In this respect genocide is 
a new technique of occupation aimed at winning the peace even though the 
war itself is lost” (p. 81). He draws attention to the need for a new approach 
in international law with a view to filling in the many lacunae in the light of 
-these practices.’' As far back as 1933 the author anticipated this. need by 
submitting a report to the Fifth International Conference for the Unification - 
of Penal Law held at Madrid under the auspices of the League of Nations. _ 
He defined two new crimes to which he gave the names “barbarity” and 

“vandalism” to be punishable in.the country of the offender, or in any sig- 
Tato country, if apprehended there. If such a project had been adopted 
it would have proved useful as an effective instrument for the punishment of 
war criminals. The problem has now become infinitely greater. The 
author’s detailed recommendations are well worthy of attention. He would’ 
make genocide practices punishable as international crimes such as piracy, 
the slave trade, counterfeiting, and other so-called delicta juris: gentium. 
The offender would be liable to trial not only in the country in which he 
committed the crime but in any other in which he might seek refuge (p. 94). . 
The work wisely deals with this question not merely as'a war crime but alsq 
as a peace problem as well. The planned physical or moral annihilation of 
populations tends toward the ultimate destruction. of civilization itself. 

es ARTHUR K. Kuan 
Of the Board of Editors 


The Case of the German Jews vs. Germany: a Legal Basis for Their Claims. 
By Hugo Marx. New York: Egmont Press; 1944. Pp. 124. . $1.75. 
The case of the German Jews is one of terrific force in point of time, 

politically, historically, and under its human aspects. They were the first 
victims of Nazi persecutions. Hitler used them as scapegoats. Through 
their persecution he tested the intentions and the force of the world to resist 
his far-reaching plans. From their small number of less than 500,000 (in 
1933) nearly half have been killed or died as a consequence of concentration 
camps or other Nazi brutalities. There is scarcely.a community in the 
world which has paid relatively heavier sacrifices in blood, tears, and goods. 
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Hugo Marx, a jurist of high ‘standing from Germany, has the merit of 
having been the first to try to treat the juridical aspects of the right of the 
German Jews to reparation for the torts inflicted upon them. He has 
dedicated his book “to the memory of my mother who was deported by the 
Nazis to a concentration camp and di 

The leading idea of Marx is that “the actual aE law will be used in 
finding a solution to the problem,” and he repeats: ‘‘the subject matter will 
be examined from the point of view of lez lata and considerations de lege 
Jerenda will bė given only the brief treatment to be accorded hypothetical 
speculation. . . .” 
_. Itmay be considered to be the common opinion of the civilized world that 

Germany must make good the wrongs and damages which she has inflicted 
not only upon foreign countries and persons, but also on her own citizens or 
those who, at the time when the damage occurred, were her citizens. But- 
there is no common opinion regarding the legal basis and the legal measure- 
ment of those damages. It is a much discussed question whether the 
solution of this problem should be left to German domestic. legislation or 
` should be made part of an international instrument which will impose 

obligations on Germany. Shall the case of Jews and “Non-Aryans” 
be treated separately from other anti-Naszis of German descent? Shall the 
concept of nationality yield to the notion of “domicile”? Or, as this re- 
viewer believes, shall all Axis victims regardless of their nationality, race, 
or creed, have a right to reparation through restitution and compensation? 
Marx gives as his first conclusion: ‘‘Positive international law compels 
. the recognition of the validity of German legislation against the Jews as 
national law.” Numerous authors have, in the last twelve years, proven 
that Hitlerian legislation, especially in so faras it is discriminatory and 
racial, cannot be recognized as “law” because it conflicted with the German 
constitution which has never been abolished; under international law it came 
„in conflict with the generally recognized rules of civilization and culture. 
_ The proclamation of General Dwight D. Eisenhower for the conquered parts 
of Germany, the armistice agreements with Rumania, Finland, Bulgaria, and 
Hungary, the announcement, of the Crimean Conference (“wipe out the 
Nazi Party and Nazi laws . . . from the face, of the adults speak an un- 

mistakable language. 

The second and third conHNeee of Marx will fnd generally the same 

refutation as his first: - 
2 ‘The expulsion of the Jews from Germany was an act of high Sane 
premeditated act of government in whatever manner it has been 
` accomplished. Therefore, individual claims of Jews from Germany, 
especially of those abroad affected by. the confiscatory decree of 
November. 25, 1941, cannot exist. 
3. International law provides the basis for reparation of the damage in- 


flicted upon the Jews from Germany. The Jews of Germany rep- 
. resented a minority according to international law. Germany was 
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`. bound by the obligation of a universally recognized international law 
to respect the existence of minorities. In violating this obligation 
onion aie become responsible and liable for the gamete which she 
ca 


The Jews of Germany have not ban a protected minority in the sense in 
which this expression was used in the treaties of Versailles and subsequently. 
They have even refused to be considered as such. Only in the case of 
Upper Silesia and Danzig, and, to a certain extent, in the Saar after the 
plebiscite of 1935, was an opportunity to apply to Germany treaty rules 
regarding minorities afforded. , 

Marx continues his‘ “í Conclusions” by defending the thesis that only states - 
and not individuals can be subjects of international law. But he cannot 
deny that on the basis of agreements and treaties individuals can bring. 
suits before international tribunals. Nevertheless, he believes that the ` 
right to make claims, resulting from torts and damages to minority rights 
(which he gives to the German Jews), must be reserved to states which are’ 
willing to protect the individuals belonging to minorities, and toward whom 
Germany was bound to respect the rights of minorities. Which are those 
states? Marx believes that there exists ‘an extraordinary relationship 
between foreign states and the Jews they have received as refugees from 
Germany which justifies these nations in considering them as nationals.” - 
This right of the states cannot be denied. But does there exist a duty or 
even a readiness of all United Nations, or even of the United States, to 
employ it? Marx’s argumentation is made in a bloodless vacuum. He goes 
` go far in recognizing the validity of the Hitlerian legislation that, as a con- 
" sequence of the decree of November 25, 1941, which expatriated all emigrat- . 
- ing Jews and confiscated their property, he says: “Claims of members of this 

minority with situs in Germany can no longer exist.” To him settlement 
-en bloc “would seem to be not only the only legally permissible method of 
procedure, but also the only equitable one.” The proceeds resulting from 
the indemnities would be, according to Marx, at the exclusive disposal of the 
protecting states “unless there should be a special stipulation in favor of the 
individual members of this minority.” t 
The problem of the German Jews cannot be solved, and even Jould not be ` 
- approached, without the just emotion which the endless line of tragedies and 
cruelties involved has provoked in the conscience of mankind.. Those who 
try to master the legal consequences of the bloody anti-humanitarian, and - 
anti-legal Hitlerian period only from the standpoint of positive, that is 
written, international law, must fail in their conclusions. Unprecedented 
events make it a duty for jurists and writers to produce new creative ideas 
_ and new roads to justice and to the conservation of basic human rights 
based on precedents and the laws of the past. . 
; i Bruno WEIL 
New York City i 
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The Problem of A , By P. Weis and R. Graupner. London: 

World Jewish Congress; 1944. Pp. 40: 2/-. > 

In this pamphlet the difficult problem of statelessness in the Jati 
world is examined by two international lawyers from separate points of 
view. Dr. P. Weis analyzes the subject as a broad legal and political 
problem, while Dr. P. Graupner deals with a special cause of statelessness— 
as a consequence of the change of sovereignty over territory after the last 
war. The latter report is of current significance in view of the questions of 
nationality, many similar to those arising from’ World War I, which will call 
for solution at the close of the present war. `. 

Dr. Graupner, following an analysis of the provisions of the Peace Treaties 


of 1919-21 concludes that the most equitable solution for the problem of 


statelessness in the coming era would be to (a) determine the nationality of 
resettled populations by the principle of Habitual Residence rather than by 


' arbitrary principle of Heimatsrecht, and (b) establish a central international 
‘tribunal for deciding disputes of nationality, the individuals concerned 


having immediate access to such judicial authority. The author recom- 


_ mends the fixing of the requirement of Habitual Residence for a date some 


years prior to the change of the territory with which he has had closest 
contact. 


Dr. Weis, on the other hand, makes suggestions for the bgi solution of 
the problem from a broader point of view. He projects the thesis that the _ 
law of nationality is in its. present state of crisis due to an exaggerated con- 


‘ception of the state and the unlimited exercise of ita sovereign omnipotence, 


and to the absence of effective international machinery for the enactment 
and enforcement of universal regulations. Hence, the author maintains, 
the hope of those adversely affected by prevailing nationality laws of the 
separate states must be that there will emerge from the chaos of the present - 
war an international community which will create the machinery for the 
development and enforcement of a system of international law in which 
individuals would achieve international citizenship by becoming subjects of 
the law of nations. 

The interesting approaches to this difficult topic presented i in these two 
reports should be studied especially by all persons upon whom the heavy 
responsibility rests-for the elimination of this social and legal disease of 
statelessness. 


a 


CaTHERYN SECKLER-HUD8ON 


| The Canadian Law of Copyright. By Harold G. Fox. Toronto: University , 


‘of Toronto Press; 1944: Pp. lix; 770 pages. - Appendix. Indexes. 
$18.50. 


This manual is a ee of valuable information clearly stated. The 
technical details of copyright protection are presented so simply that young 
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authors as well as experts may discover the conditions of the protection. 
available to them in Canada. Every statement of fact, interpretation, or 
practice carries a footnote to its source in law, in court decision: or in other 
` documentary material. An appendix of 150 pages contains the texts of the 
Canadian “Act of 1927, its amendments, rules and Orders in’ Council to- 
gether with the texts of the Berne Convention, the ‘Additional Protocol, 
and the Rome Revision of 1928. The Table of Cases Cited and the Table’ 
of Statutes Cited add greatly to the usefulness of the volume as a reference 
work. 

Following a brief “Historical Introduction to the Law of Copyright” in i 
England and Canada, the subject matter of copyright and the protection 
granted to various kinds of works under the Canadian Statute, the duration 
of the rights, ownership, assignments and licenses are treated in separate 
chapters, which to all intents and purposes are monographs, complete in 
themselves. Although this method involves repetition and lengthens the 
work, it is a repetition of convenience to the reader; it saves his. time: for 
all the data essential to understand the topic under discussion is utilized 
without reference to similar items which may be included elsewhere. For. 
_ example, the provision of the Berne Convention, Art. 4 (2), that ‘The 
enjoyment and exercise of these rights shall not be subject to the perform- 
ance of any formality,” appears on page one, in the chapter presenting “The 
Definition and Nature of Copyright,” again in connection with the accept- `. 
ance of the principle in the Canadian Copyright Law of 1921 so that copy- 
right subsists by the mere fact of authorship, and, a third time, when the 
- history of the acbeptance of the provision is recounted in the chapter on 

“International Copyright.” Thus the reader is not required to interrupt 
his thought to look elsewhere for the wording of the provision that is im- 
portant to the understanding of the subject under discussion. _ 

The chapter on “Agreements Between Authors and Publishers” (XXIV) 
and that on “Performing Right Societies” (XXI), which present modern’, 
business phases of copyright practice as interpreted’ in the courts, make the 
volume an ‘indispensable source of information in connection with the 
exploitation ‘of literary and artistic works for profit. Provisions of the 
Copyright Amendment Act of 1931 in the matter of performing rights and 
the establishment of a Copyright Appeal Board, togéther with the juridical. ` 
opinion quoted in chapter XXI are food for thought for those in other 
countries, who are faced with serious controversies in this field and who 
wish to improve relationships, both national and international, in matters 
connected with performing rights. This phase of Canadian copyright 

legislation is also of particular interest in view of the recent meeting of 
FISAC (Interamerican Federation ‘of Authors and Composers) that was 
held in Havana in January 1945 and of the meeting of the International 
Federation which is now being projected.’ 
Mr. Fox does not digress to make proposals for the improvement of either 
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` the law or the practice, especially in- the post-war world, as a citizen of 
the United States might be tempted to do.’ He always adheres strictly to 
his subject, “The Canadian: Law of Copyright.” In doing this he makes 
a real contribution in the 200 pages devoted to the Infringement of Copy- 
right, and to Civil and Summary Remedies therefor. If there is any one 
matter more than any other that is cause for uncertainty to the owners of 
literary and artistic works, especially to those who have invested large -. 
amounts of capital in anticipation of profitable returns, it is the vagueness of 
information in regard to what protection against infringement, may be 
expected i in the countries where works may be distributed. If comparable 
pages, carefully documented with references to court decisions upon which 

. the narrative rests, could be published about provisions in regard to in- 
fringement and the remedies therefor in Argentina, Britain, Brazil, Chile, 
Francé, the Netherlands, the Soviet Union, Sweden, ef ‘al., it might be 

‘possible soon thereafter to make a careful global study of the matter and 
recommend some international standard practice in the matter of remedies 
for infringement. In fact, a series of similar volumes on the copyright law 
of the major countries of the world would be a contribution to the improve- 
ment of international copyright relations. Removal of uncertainty in 
these matters might facilitate the interchange of literary and artistic works 
until such time as ao similarity: in regulations and Draen can bè- 
achieved. 

: Forra E: Warg 
Washington 
Pioneers in World Order: An American Appraisal of the League of Nations. 

Edited by Harriet Eager Davis. New York: Columbia University Press; 
1944. Pp. x, 272: Appendix.. Index. $2.75. 
Eighteen Americans, formerly associated with the League of Nations, have 
` each written a chapter of this book, which is both an appraisal of the past and 
a guide-post for future pioneers, Four chaptérs—‘The Framework of 
Peace, ” “Security,” “Disarmament, » and.“ World Economics” are discus- 
sions of fundamental political and economic relationships between sovereign | 
states, with their conflicting interests, against which League efforts became 
almost powerless. Three chapters, “Control of Special Areas,” “De- 
pendent Peoples and Mandates” and “Refugees” present discussions of 
specialized aspects of larger political problems. Six chapters contain discus- 
sions of sections of League work in which considerable progress was achieved. 
These include two chapters on specialized economic subjects, “ International 
Double Taxation” and “Standardizing World Statistics,” and four on 
“Dangerous Drugs,” “International Health Work,” “Social Problems,” 
and “The League of Minds.” ‘Two chapters are devoted to the work of 
“The World Court” and “The International Labor Organization,” and one 
to the operation of the world’s first ‘‘International Civil Service.” A Fore- 
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oon by Raymond B. Fosdick and an Aonad containing the “ Declaration 


of the International Labor pean at Philadelphia, May 10, 1944, 
complete the Volume. 
One theme runs through many of the chapters: namely that no inter- ~“ 


. national organization will “be able to withstand the greater shocks unless the 


z 


result of their efforts is gratifying. 


world’s principal governments give it their full support.” Although the 
work of the Intellectual Coéperation Organization described by Mr. Davis, 
was modest and meagrely financed, the problem with which it attempted to 
deal-is the most fundamental of all. For behind the governments which . 
failed the League were the peoples who failed to understand the nature of the 
world in which they lived. ‘A reliable peace... calls for a meeting of | 
minds among nations, for popular sentiment and support.” 

The chapters by Sweetser, Hudson, Goodrich, Gilchrist, Durand and May . 
discuss effectively the lessons of the past in “relation to present and future . 
problems. The Chapter on the ILO gives a good picture of the inter- 
relationships of social and economic problems and the institutions for 
solving them. The reviewer misses from the Chapter on the “Inter- / 
national Civil Service” an analysis of the problems peculiar to an inter- 
national staff which the United Nations‘ organizations must still face, 
—gsuch as political pressures, equitable salary scales, privileges and im- 
munities, and standards for professional training. Perhaps the absence of 
Americans in those League sections accounts for the omission of a chapter on 
Transit and Communications; there is no consideration of the crucial 
questions of League finances; and only incidental discussion of constitutional 
and procedural aspects of the League Assembly ‘and Council. 

The reviewet does not’know how much of the unity of style is due to the 
Editor and to the Advisory Committée which. planned the ane but the 


URSULA ANT Durrus 
United Nations Interim Commission on Food and Agriculture Å 


I nternational Monetary Coöperation. By George N. Halm. Chapel Hill: 
University of North Caroline Press; 1945. . Pp. viii, 355. Appendixes. 
Index. $4.00. 

Dr. Halm has written a timely and interesting book and the University of . 
North Carolina Press must be complimented on the speed with which it has 
been brought before-the public. The book consists of about 200 pages 
of text and 150 pages of appendixes, reproducing the full text of the principal 


‘monetary plans and of the Bretton Woods Agreements. The absencéd of a 


bibliography is regrettable; it would be particularly useful in view of the 
large and scattered literature of the subject. 

Dr. Halm’s study falls, broadly speaking, into three parts. The first i is 
devoted to an exposition of experjences with international monetary co- 
operation under the gold standard and during the inter-war years, as well ` 
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as to an outline of the basic objectives of such future collaboration. An 
outline of a hypothetical ‘‘ International Reserve Bank” is included, presum- 
ably as a standard in terms of which the recent proposals should be appraised. 
The second and main part of the book consists of a discussion of the principal 
features of the International Monetary Fund as they appear in the Keynes 


. and White Plains'and in the Bretton Woods Agreements. Finally, there is 


one chapter devoted to the International Bank of Reconstruction and 


‘Development (assigned a secondary and incidental place in the volume under 


review). In his conclusions, Dr. Halm strongly (and, in this reviewer’s 
opinion, rightly) advocates the adoption of the Bretton Woods proposals. 


` The Fund, in particular, he considers as “the only practicable multi- 
lateral solution of the world’s monetary problems. To fail to back up the 


Fund proposal means to risk destruction of the last chance for a returh to 
healthy multilateral. trade” (p. 204). — 

Dr. Halm’s method is, throughout, a comparative one. This makes the 
study particularly interesting to the technical and academic reader. Unfor- 
tunately, in its comparative aspects, the study is not well balanced: This 
reviewer feels, for instance, that the Keynes Plan has not only received 
relatively more attention than any of the other Plans but even more than 
the final text of the Bretton Woods Agreement on the Fund. As to the latter 
the reader does not get a fully integrated picture of its structure and op- 
erations; this will reduce the value of the book for those primarily interested 
in the practical implications of the Fund. There are many points of theory 
and interpretation where this reviewer dissents from Dr. Halm; to consider 
them would exceed, however, the scope of this review. It might be men- 
tioned, however, that the reviewer does not share Dr. Halm’s opinion that 


- regional currency arrangements (such as the sterling area) are compatible 


with the spirit of the Fund: sooner or later, they result in “preferences” 
and, therefore, in discriminations. Dr. Halm’s case in favor of the Fund 
would be stronger were his anti-gold standard bias less pronounced. He 
might also have strengthened it by pointing out more forcefully that 
“Schachtian” economic methods might become prevalent in England 
should the Fund be rejected by Congress. This would make it impossible to 
obtain, after the war, a well integrated world economy. 
` MICHAEL A. HEILPERIN 


. Hamilton College 


eV od 


The Sipe Powers By William T. R. Fox. New York: Harcourt Brace, 
-1944. Pp. 184. $2. 00. 


Until recent times the study of international relations in the United States 


has been dominated largely by persons who have taken one of three ap- 


proaches. First there have been the historians who have considered inter- 
national relations merely as recent history, in which the student is handi- 
capped by the absence of an adequate amount of available data. A second 
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` group, the international lawyers; have properly concerned themselves pri- - 
marily with the legal aspects of inter-state relations, but they have seldom 
‘made a serious effort to inquire into the fundamental reasons for the contin- 
uing incompleteness and inadequacy of this legal nexus. Finally, there have 
been those who have been less concerned with international relations as they 
are than with the more perfect system which these idealists would like to ` 
build. Only ‘recently—and belatedly—have students undertaken to ex- 
` amine the fundamental and persistent forces of world politics, and the in« 
stitutions which embody them, not with a view to praise or to condemn, but 
merely in an effort to provide a better understanding of these basic drives 
which determine the foreign policies of states. Thus the political scientist is 
moving into the international field at last. 

Mr. Fox’s little book is symptomatic of this new trend. ‘He begins with a 
forecast of the new power distribution of the postwar period, which leads him 
to place proper emphasis upon the unprecedented predominance of Britain, 
Russia, and the United States, and he proceeds to examine both the forces 
which will tend to drive these ‘‘Super-powers” apart and those which will 
favor their continued collaboration when they will no longer have the binding | 
force of a common enemy to hold them together. The balance-sheet which 
he has prepared is “realistic” in the best sense of that much-abused word. 
It is a book to be read—and pondered—by every literate citizen. 

In making this analysis Mr. Fox does not allow himself to be diverted un- ' 
duly by the organizational approach to the problem: While he is properly 
appreciative of the importance of postwar world organization he avoids the’ 


pitfall of believing that the mere existence of an organization will, in itself, -` 


be the great panacea for all our troubles. On the contrary, he is fully aware 

of the fact that the future success of the organization will be largely depend- 

ent on the ability of these great states to effect a reasonable harmonization 

of their respective interests and he réalizes that while the organization can 

contribute to this result it cannot possibly remove the solution of the problem, 
from the political level. In this respect his defense of what is commonly 
termed “power politics” is a badly needed corrective to the thinking of our 

time. 

On the whole the results of his examination are encouraging. He Sn 
the fact that each of the three is reasonably invulnerable to attack from the , 
others, that all three have reached a satisfactory degree of “approximate 
territorial satiety,” and that all three have a greater danger in a resurgent ` 
. Germany than they have from each other. To this list he adds what he 
’ terms “the principle’of the economy of joint action,” which is another way 
of saying that each has far more to gain by collaboration with the others than ` 
by an isolationist policy of unilateral action. ‘For the United States this ` 
means that ‘immediate and continuing collaboration in peace with her war-. 
time allies offers so much greater dividends than spasmodic, Polupani, com- 
-pulsory, and eleventh-hour participation.” 
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This does not mean that collaboration of these three states is enough to 

meet our needs, and Mr. Fox emphasizes the conclusion that it is “not a 

grand design for a brave new world in which the menace of war has forever 

disappeared.” It is, howéver, a first and an essential step which will assure 

peace for our time. ` And this is a goal which, while it will not satisfy the 

perfectionists of the “all or nothing” -school, will appeal to those who have 

learned by the hard lessons of a global conflict that Utopia cannot be leg- 
islated into existence by a careful blueprint. 


Columbia University : l l , GRAYSON KIRK 


The International Secretariat of the Future. By a Group of Former Officials 
of the League of Nations. .London: Oxford University Press; 1944. 
Pp. .64. Appendix. 2/6. 
Among the not too numerous studies on problems of international or- 

ganization devoted to the administrative aspect, this slender volume merits 

a special place and more attention than its size suggests. Its exclusive aim 

is to make the experience of the past available, in a condensed form, to those 

interested in the future shape of international administration. Its chief 
virtue lies in the balanced judgment and in the expert knowledge of all 


' questions on which it touches. Its defecte lie in the basic assumption under- 


lying the whole study that the future international headquarters will 


essentially follow the patterns established at.Geneva., There is, for instance, ' 
` no adequate reference to the administrative problems arising out of the need 


for regional headquarters and hardly any reverence at all to the changes in . 
the concepts of organization, of international administrative leadership, and 
of staff problems which will become necessary in consequence of the presence, 
in considerable numbers, of citizens of Soviet Russia and the United Statesin 


. future international secretariats. Moreover, it could hardly be expected 


that a report drawn up. by former officials primarily responsible for the 
structure and internal evolution of .the League Sectetariat would con- 
centrate upon a critical analysis of the experience or probe into the basic 


. problems of the Secretariat. 


In 64 pages a tremendous amount of ground PEER A EE 
loyalties, national composition and recruitment, international administrative 
leadership, external relations, budgetary questions, seat of the organization 
and, in addition, & great number of major and minor questions. As it’ is 
impossible to give even a tentative résumé of the suggestions contained in 
this publication within the scope of a short review, one passage, not entirely 


- chosen at random, may be quoted as a sample of the kind of reasoning and 


recommendations found in the brochure. Speaking of the spirit of inter- 


national loyalty required of eee public servants De London 


report states: 


The necessary corollary of desna international loyalty from the 
service is assurance that an official will not be penalized if his duties 
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involve an attitude which is contrary to the policy of his own country ona 
particular issue. Officials who are seconded to the service are par- 
ticularly, vulnerable in this respect. Experience shows that the danger 
is real: . . . An official is entitled to consider that the true interest of his 
country is bound up, in the long run, with that of the organization 
of which it is a member. If this is explicitly recognized, and applied in 
practice by Governments, it will be fully understood by public opinion. 


_ Considering the fact that this réport is the result of a collective effort, l 
the booklet is unusually readable. Its most valuable contribution, perhaps, ` 


is an appendix signed individually by one of the experts, Mr. A. Pelt, in 


which the former director of the Information Section, develops `a new © 


approach to the public relations work of the international administration of 
the future. In order to be properly appreciated and used the booklet re- 
quires considerable familiarity with the inner workings of the League 
Secretariat. It is certainly not a primer in international administration. 

z Econ F. RansHoren-WERTHEIMBR 


Washington l 


America’s Far Eastern Policy. By T. A. ‘Bisson. New York: Macmillan ; 

1945. Pp. xiii, 235. “Documents. Index. $3.00. i 

The memory of people i is always short when it comes to past events ‘in 
foreign policy, particularly if those events have demonstrated the in- 
_ adequacies of that policy. There is constant need for reappraisal, a need 
which cannot await the research of the diplomatic historian fifty years later 
when all the documents are available. 

Mr. Bisson’s study of American Far Eastern policy fills a “ourrent ER 
when the American people should seriously consider our past record, analyze 
our mistakes, and begin to formulate the essentials of the new Far Eastern 
policy, which must come into being at the end of the War. 

In five excellent and brief: chapters the author succinctly surveys our 
Far Eastern record to the. outbreak of Japan’s attack on China in 1931. 
Nine subsequent chapters, are devoted to a more detailed description and 
analysis of American policy to the beginning of 1944. The author has a, 


happy facility for combining a clear exposition of American policy with the ` 


trend of the world events so that the reader is not left without a proper 
setting for his conclusions. The inclusion of thirty-six significant documents — 
in an appendix adds greatly to the book’s reference value. 

In his first two chapters, “Retrospect and Preview” and ‘Traditional 
Aspects of American Policy,’ Mr. Bisson makes a real contribution in 


_giving the reader a perspective on the past century of our Far Eastern . 


relations. He rightly points out that for most of this period, until 1931 in 
fact, “The fulcrum of Far Eastern politics, on which the policies of all the 
powers including the United States have turned, has been the weakneas of 
China” (p. 12). He also emphasizes that American policy was directed 
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toward maintaining equality of commercial opportunity in China and China’s 


_ independence but that reservation of American rights was always carefully 


asserted. This proved to be'a weakness since it led to negative actions of 
protest’ when our rights were infringed and placed a premium on inaction in 
the hope that such infringements would not last. This policy also led to a 
mis-appraisal. of the significance of Japanese aggression as a “dynamic . 


“ factor” in Far Eastern relations. The author states that as a result “The 


policies of other powers were a response and a reaction instead of independent 
initiative.” It would have been desirable if the author had emphasized 


- these points more than he did, but they are there for the discerning reader 


to ponder. 

Tn his conclusions, Mr. Bisson asserts that America will face a whole 
set of new conditions in the Far East which will demand a new Far Eastern 
Policy. He. clearly summarizes these new ‘conditions and indicates the 
broad outlines of a new policy which he says must be merged with “a strong — 
and progressive world organization . . . in a world program for the welfare 
and advancement of the Far East.” 

This book should be a handbook for policy-makers and a guide to public ` 
opinion .There is no better ee of our Far Eastern policy to date. 

Wu C, J OHNSTONE © 
The George Washington University 


The Road to Teheran, By Foster Rhes Dulles. Princeton: Princeton Uni- 
versity Press; 1944. Pp. viii, 279. Index. $2.50. 

Written primarily for the layman, this compact ‘volume on Rohi 
American diplomatic relations during the past one hundred and fifty years 
is stimulating, thought-provoking, and above all, most timely. Theauthoris - 
well-qualified by experience and training to deal with this subject, having 
served as a foreign correspondent for a number of years in the Far East. He 


‘is now professor of American History at Ohio State University. 


Dr. Dulles approaches his subject necessarily from an American point of 


‘view, since his treatment is based primarily upon American sources, par- 


ticularly contemporary books, newspapers, magazines, and monographs.. 
This has resulted in perhaps a livelier account than is usual in this type of 


_writing. Beginning. with the unsuccessful mission of young Francis Dana 


to St. Petersburg to secure recognition from the autocratic Catherine I for 
the struggling American. colonies, approximately one-half of the book is 


` devoted to the period 1781-1917. The remainder of the volume is divided 


almost equally between the periods 1917-1933 and 1933-1943. 

The author’s thesis is that, despite periods of misunderstanding and 
friction; the past history of Russian-American relations reveals that both 
nations have a “community of interests” based upon similarities in back- 
ground and character of peoples, parallel objectives of trade and commerce, 
the fundamental interest of both in the maintenance of world peace, and a 
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solidarity based upon national interests which was strong enough to prevent 
the two nations from ever fighting each other as declared enemies and which 
has resulted in both being on the same side as allies in the present conflict. 

The contrést between tho parallelisms in the foreign policies of the two, 
nations and the conflict in political ideals has always been evident, but the 
author maintains that this has not prevented either nation from acting in 
concert with the other at different times, as, for. example, in attempting to 
maintain together the freedom of the seas against England during the 
‘Napoleonic wars. Nor has it prevented-each from sympathizing with the 
other in times of national crisis, as the United States did with Russia during 
the Crimean War, as Russia did with the North during the Civil War. . 

Fundamental interests which have drawn the two nations together in time 
of world crisis in the past, as for example, the threat of J apanese imperialism 
in the Far East with the dawn of the twentieth century, still exist, Professor ` 
Dulles asserts, and will be the basis upon which they will continue to set 
aside their political differences to remain in accord upon the common policy 
of creating and maintaining an’ enduring world peace. 

Realistically, the author points out by abundant illustration that the 
road'to Teheran has by no means been altogether smooth. . More often than 
not the dominant tone of the relations between these two world powers has 
been discord and friction. Particularly was this true of the troubled period 
following the Bolshevist revolution, which the author analyzes most care- 

‘fully. Nevertheless, the author stresses, the traditional friendship between 
the two countries has survived dissension, controversy, and even conflict 
in limited form. A realistic appraisal of national self-interests has been the 
basis of what the author believes to be an enduring respect and friendship. 

The road to Teheran has now become the road to Yalta. This reviewer is 
inclined to agree with the author’s conclusion that “there should be no 
reason, having for so long endured the perils of conflicting ideologies, why we ` 
should not respect one another’s- rights to self-government in a future world 
wherein we can together exert an influence that might well prove decisive.” 

~ Jamms R. Srrawan 
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Richmond, Indiana 
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English Courts of Law. By H. G. Hanbury. New York: Oxford Uni- 
versity Press; 1944. Pp. 192. Index. $1.25. After perusing any inter- 
national law case book, no student should be unaware of the role played by 
English courts in the application and development of international law, 
Unless he is a legal technician, however, he is often ignorant of the juristic 
setting from which these cases arise. This setting is described in, this little 
book, one of the volumes in the Home University Library series. 

After a penetrating initial chapter in which the'relation between law and 
morality, the character of law and legal sanctions, and the place of judicial 
decision in law making are examined, the author devotes six fruitful chapters . 
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“to the development of English law, procedus and courts. In a hundred 
pages he shows the legal importance of the Norman Conquest, the feudal 
land law, the reform of Henry- II “the great centralizer,” the contributions of 
Edward 1, the struggle between civil and common law courts, and the use of 
-legal fictions and equity as ways of reconciling legal rigidity with social 
change. This historical analysis, highly informative in content and charm- 
ing in style, is the most distinctive contribution of this work, which unravels ` 
for the amateur much of the’ material so comprehensively covered by Sir 
William Holdsworth’s History of English Law. 

The last three chapters include an analysis of modern English judicial, 
organization, the place of judges in the British constitutional structure, and 
the nature of the legal profession. 

This book .should prove enlightening and suggestive to students of 
international law. It is known that the House of Lords in its judicial 


` capacity, the Judicial Committee of the Privy Council, and the various 


divisions of the Supreme Court of Judicature have passed on. matters 
involving principles of international law. This volume will serve to suggest 
answers to the questions “why” and “how” such courts have been able to 
‘influence the international legal stream. Whatever may be .true of the 
future, international legal development, like the English, has preferred 
the “fortuitous to the systematic.” The “fortuitous” element in English 
law is here explored with sustained scholarship. 
ABTEUR FUNSTON 


Earlham College 


National and International Stability. By P. S. daN Cambridge: 
Harvard University Presa; 1944. Pp. 69.. This small volume is the 
American edition of the Taylorian Lecture delivered at Oxford in 1944 by 
the Prime Minister of the Netherlands. Having been Professor of Inter- . 


_ national Law at the Free University of Amsterdam before he became- ` 


Prime Minister, Gerbrandy is a écholar of high standing as ‘well as a states- 
‘man, and in this lecture speaks in both capacities. That is, he gives a brief 
but excellent and scholarly review of three great Dutch writers, Althusius,. 
Grotius, and Van Vollenhoven; and upon their theories he builds his own 
statesman’s concept of the things necessary to international stability. 
Briefly stated, the principal requirements for such stability seem to be these: 
(1) retention of national states but with limited sovereignty »(2) the organiza- 
tion of these states into a codperative commonwealth, presumably'on the 
order of a federal union (“‘in the Europe which reveals itself to our eyes in the ` 
` light of medium and small natural communities, ' there is ample space for 
Althusius’ shades, between a centralized state and an association of states’’);,_ 
(8) the duty of international intervention when states like Germany become 
tyrannical at home and therefore dangerous or potentially dangerous 
abroad; (4) an international police to enforce the will of the international ' 
community. . 
Thé views expressed. in this lecture, much simplified ‘in this summary, 
would be important if Gerbrandy were only the professor that. he once was; 
they are all the more significant since he speaks as the Prime Minister of a 
small Power with all the traditions of the Netherlands, and may to some 
extent be assumed to speak the views of small states generally on the 
matter of international organization. Professor’ Carl J. Friedrich of 
Harvard, whose edition of Althusius is particularly noticed by Prime 
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Minister Gerbrandy, writes a brief preface. The book is a neat and signifi- ` 
cant addition to any good library. ~ i i RE 

e GLARƏNCE-A, BERDAHL 
University of Illinois 


League of Nations Treaty Series, Volumes 203 and 204. Geneva: League 
of Nations 1944, Pp. 443, 470. The appearance of these two volumes at a 
time when most of the world is occupied with prosecuting a disastrous war is 
little short of a sensation. It attests not only the continued functioning of 
the Secretariat of the League of Nations but also the vitality of one of its 
great services. The two volumes present the texts and translations of 
seventy-five interrational instruments registered at Geneva from 1940 to 
1943. To fifty-two of these instruments the United States is a party; indeed 
many of them were communicated for registration by the Government of the 
United States. The later volume also contains (33 pages) information con- 
cerning current action taken with respect to previously published texts. The 
texts of 4822 principal treaties or engagements have now been published in 
the 204 volumes. 
. The whole Treaty Series is, of course, of immense usefulness to officials a as 
well as to jurists, and it seems imperative that it should not be discontinued 
in the reorganization which is in prospect. Forty years of agitation preceded 
the inauguration of the Series; twenty-five years of publication have proved. 
- its value. Having so long lived with it e by it, the profession would now 
be lost without this statute-book: 
Manuny O. Hupson 
Of the Board of Editors > 


: . ` ) 

Plan for Action. By John Russell Hancock. London: wimps and 

Tombs, 1944. Pp. 144. Appendixes. 
__ This little book: from New Zealand contains in its 144 pages more meat 
than most heavy volumes. It breaks new ground with its sweeping pro- 
posals, which are well worth study by anyone seriously interested in the ulti- 
mate shape of world society. - 

The “plan for action” is nothing less than a program for “functional” 
world government, supported by concise but well-reasoned ` discussion. 
` Such a government, the author explains, would not be a political organization 
with centralized legislative power; it would consist of-a series of legislative 
“ Authorities composed of experts, which would be codrdinated by a non- ' 
legislative supervisory body, regulated by a world judiciary and supported 
by a world police force. Its activities, as well as the world laws it enacted, 
would be confined to the international field. Sovere ty here would rest in 
humanity, whereas in the domestic field nations Les still be sovereign. 

The overall world body would'be a Congress of World Citizens, with an 
equal number of, delegates elected by the people of each country. This 
body would exercise control over world government activities through a 
Coédrdination Board, which it would elect. The Board would appoint a 
_ Coérdination Commissioner, a business manager for the world, and a World 
Police Commissioner. 

The real motive force of world government would be the Authorities com- ` 
posed of an equal number of experts elected by all countries. In some cases 
, they would be chosen by the states, in others by various associations and or- 
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ganizations in the field sone: The Authorities would comprise a legisla- 


tive assembly, an executive board, and administration machinery. Their 
regulations would govern international ‘life, but could be challenged before 
the world courts.’ Should there be a deadlock on a matter of principle, it 
would be solved by a world referendum. `The author believes that this type 
of international government has been made possible by the radio. Hemakes 
- a good case for his assertion that it would eliminate the economic, political, 
military, nationalistic, and territorial causes of war. 

To this reviewer. Mr. Hancock’s book-is of particular interest because it 
proposed a new form for the ‘ultimate world government towards which 
economic and political evolution are inexorably driving mankind. This must 


either be a centralized government imposed on the world by force by some 


Power or Powers after victories in a series of world wars, or a government 
freely accepted by the peoples of the world. With regard to the former, 
- this reviewer disagrees with Mr. Hancock’s belief that it would be im- 
possible, for Germany would have passed perhaps the most difficult stage on 
the road to world dominion if she had won this war. 
With regard to the latter, Mr. Hancock’s plan suggests an alternative to 


the eventual world federation which has been so widely discussed. It avoids ` 


some of the problems of the latter which appear so difficult to solve, such as a 
form of representation which would prevent the advanced peoples of the 
- West from being reduced to a small minority of a federal world congress and 
the problem of fitting non-democratic countries into a federal world system. 
For this reason and because of its carefully thought out argument and conclu- 
sions, it merits serious attention. 
LIVINGSTON HARTLEY 

Washington 


Arbitration i in International Controversy. By Frances Kellor and Martin 
~ Demke. New York: Commission to Study the Organization of Peace and 
“American Arbitration Association. Pp. ii,98. Index. This pamphlet, with 
a Foreword by Prof. James T. Shotwell, devotes itself for the most part to a dis- 
cussion of the controversies likely to demand solution between property- 
owners and merchants of differing countries following the termination of 
present conditions of war. It usefully urges the solving of such personal diffi- 
culties by organized arbitration. In a lesser degree thé booklet pays atten- 
tion to what are to be regarded as disputes of a strictly international char- 
acter—demands taken up by one country on behalf of its nationals because 
of wrongful acts of the agents of another country and for which it is sought 
to hold the latter country responsible. 


23 Jackson H. RALSTON 
Palo Alto 


Victory Without Peace. . By Togar Burlingame and Alden Stevens. New . 


York: Harcourt Brace, 1944 p. 335. Bibliography. Index. $2.75. 
- This is a new kind of book, and a very effective one. It is the story of the 
war wan and the peace lost twenty-five years ago, told in semi-dramatic form 
yet with careful regard for historical accuracy. The principal characters 
involved in the great tragedy of 1918-1920 often speak in peter form, 
usually as their words have been recorded, but sometimes as the authors 
believe they would have spoken under the circumstances. ` The evidence 
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behind each inċident is stated in detailed notes on each chapter at the end of 
the book. A great deal of research went into the preparation of the text and 


- it reflects accurately the fateful drama which left us, without peace. 


The story centers around the great figure of the time, Woodrow Wilson. 
It traces‘his conflict with Senator Lodge and other members of the Senate 
through to the bitter end, but with no trace of bitterness.. The story begins 


- in our period of neutrality and ends in the era of normaley with Wilson’s last 


public and prophetic words. ae 
In between there is new evidence concerning the election of 1918, Wilson’s 


-tremendous hold on the plain people of the world at that time, and a splendid 


account of his heroic appeal to the American people in 1919 which broke him 


physically. 


This is the main narrative, but by no means the whole book. The authors 
have made a real effort to portray the main events which were occurring in 
Europe. There is extended coverage of developments in Russia, very 


pertinent to the present and future, and the last chapter is largely ‘devoted to 


a vivid glimpse of the new Czech republic—best state produced by the last 
war in Europe. 
The book is featured by some beautiful writing and by een insight into 


. the events of the time. It is seldom that two authors of different ages and 


backgrounds collaborate as fruitfully.. The book is short. It will hold the 
average reader and re epay the student of international affairs. Victory With- 
out Peace is a fine an 

rent war, the catastrophe that should never have been E to happen. 


D. F. FLEMING 
Vanderbilt University 


N 


, International Relief i in Action, 1914-1948. By Hertha iani Scottdale, 


Pa.: The Herald Press; 1944. Pp. viii, 248. Appendix. Index. $1: 25. 


This is `a unique book, a pioneering effort in the field of training for inter- 


`~ 


timely contribution toward a fruitful end for the cur- 


national relief work. Itisa collection of fifty-seven cases of relief operations, - 


representative of the various types of work done since 1914. Nearly all the 
cases deal with the relief of civilian groups which have been exposed. to the 
terrible ravages or aftermath of war. A few deal with work among prisoners 


‘of war.. They cover the activities of thirty-nine agencies, both governmental 
and private. 


_ The cases are arranged in three broad categories of activity: I. Providing 


‘basic protection for large groups in dire circumstancés; II. Building com- 


munity services; and III. Relocating -displaced pee ople. In the first cate- 
gory, the establishment of the Commission for Relief in Belgium in 1914 


is discussed as an example of provisioning an entire nation. Also discussed 


here is the creation of the neutral zone in Shanghai in 1988 to protect 
250,000 Chinese civilian refugeés from the hostilities in that region. 

The second category contains forty. cases illustrating the provision of food, 
clothing, shelter, health services, child care, work relief, education, rec- 
reation, and training of native leadership. The third’ category includes 
fourteen cases illustrating the provision.of temporary hayens for refugees, 


the repatriation of displaced people, transfer of populations ‘and permanent 


resettlement. of refugee groups. 
The book will be especially useful to those wishing to prepare for inter- 


national relief work. In fact, it was the lack of teaching materials in this. 


field which prompted its publication. Each case is followed by a series of © 


é 
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excellent questions designed to point up the principle problems raised in the 
case. These questions are very thought-provoking, ‘and a careful consid- 
. eration of them will give a thorough insight into all aspects of. foreign relief 
work. The Appendix contains a suggested outline for a semester course on 
‘the subject, a brief description df each of the thirty-nine principal relief 
organizations mentioned in the book, and an extensive and classified ‘bib-. 
liography.: The author, who is Associate Professor of Social Economy and 
Social Research at Byrn Mawr College, has devoted her lifetime to the “ 
subject, and is at present on the staff of the UNRRA Training Center at 
the ‘University: of Maryland. , 
ELTON ATWATER 
District Training School, i ; ` 
Laurel, Maryland ` ; 


. El’ Problema de los Refugiados. By Gustavo Gutiérrez. Havana: 
Editorial Lex; 1944. Pp. 105., This pamphlet restates the message of a 
speech delivered by the author before refugees organisations in Havana 

and, adds documents ‘concerning the evolution of the refugee problem and 
the decisions of the unrR4 Council. Dr. Gutiérrez is the Cuban member 
of this Council and a member of the Cuban War Refugees Board. He was 
the Chairman of the Sub-Committee on the Politics of Assistance to Dis- 
placed Persons in the First Session of the Council in Atlantic City and is 
now Chairman of thé Sub-Committee on Displaced Pergons in the Western 
Hemisphere. 

His audience represented men who, united by the same fate, are refugees” 
from Nazi-Fascism,; comprising three main categories: nationals of the 
United Nations, stateleas persons, and—finally—nationals of enemy and 
ex-enemy countries persecuted by their own Governments because of their 
race, religion or political creed. They were—many of them since 1933— 
accustomed to be the object of aggressive or prora actions, without any 

‘opportunity to influence ane decisions by “due process of law” or through 
nee own democratic vote. 
This human background is disses connected with the juridical aspect of 
she. people which forms the ultimate objective of the pamphlet: to show. 
steps, taken internationally towards the restoration of the rights of 
et and human dignity, so, gravely violated since 1933. 

Dr. Gutiérrez deals specifically with the interpretation of the Agreement 
establishing the United Nations Relief and Rehabilitation Administration, 
which was signed on November 9, 1943, by 44 Nations. He does so not 
primarily with a scientific but with a humanitarian - ‘purpose to. make the 
greatness of this initiative clear to people who are dependent on its practical 
results. But he gives at the same time a highly illuminating illustration of 
the difficulties encountered in interpreting and handling’ this Agreement. 
The booklet is based on the results of the First Session of the Council in 
Atlantic. City (November 10-December 1, 1943). | 
. It starts with a short survey of the whole scope of UNRRA’s activities 
(p. 16-28). The, main topic is the examination of the refugees’ juridical 
situation. The author stresses the unrestricted authorization of the 
UNRRA to organize an all-embracing aid for refugees whatever their origin 
and wherever they may actually stay. But does this authorization imply 
an obligation? ‘The author gives strong ents for the opinion that the 
Administration has to include in ais relie ; and rehabilitation, all refugées ` 
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. regardless of their nationality’ who had to leave their homes because of 
persecution of a racial, religious, or political character. 

It is of special value that the author illustrates his arguments through 
animated pictures of the deliberations within the decisive Committees 
(see pp. 39, 45, 69). In passing he touches on questions of specific juridical . 
“ interest, auch as the meaning of the preamble of the uNRRA Agreement, 
the binding force of the “broad policies” to be taken'from the Resolutions 
“adopted” and the Committees’ Reports “accepted” by the unrRA Coun- 
cil, and the real significance of the “priorities” in the repatriation and 
return of refugees, 

In the Second Session of the Council the author’s basic opinion was 
recognized as far as the refugees in Europe are concerned, whether they may 
be found in liberated, in enemy or in ex-enemy countries. Doubts subsist 
for refugees in territories never occupied by the enemy, especially’ in the 
- Western He here. The Committee on Displaced Persons still has here 
to convert the high spirited impulse which created the uNRRA into inter- 
national justice in action. l 

HERBERT DORN 


Havana 


r 


War Through the Ages. By Lynn Montross. New York: Harper; 1944. 
Pp. xiv, 941. Tables. Index. $5. The mechanics of war—strategy, 
tactics, weapons, morale, and leadership—as evolved down the centuries 
from the Battle of Marathon in 490,B.C. to June, 1944, is the theme of Mr. | 
Montross’ book. This study course in the history of organized violence 
is intended primarily for the layman and civilian who is now a chief ob-. 
jective of war. It should also help armchair strategists, war correspondents, 
and military commentators to acquire a certain historical. perspective of 
their subject. 


Mr. Montross bestows impartial admiration on all the great practitioners mi 


and theoreticians of “the art of war,” among them Hannibal, Napoleon, 
Clausewitz, and Mahan. He is a careful chronicler of the development of 
infantry techniques, projectiles, and mechanized warfare. Performance, in 
terms of effective destruction of human beings and of the products of human 
labor, is explained and analyzed against the background of- historic battles - 
in seemingly endless and depressing array. : 
’ That the civilian is the ultimate victim of today’s total wars is by far the 
most significant lesson of the book although easily missed in the nearly 
thousand pages of closely printed military data. Perhaps if Mr. Montross 
had less over-all respect for war as a'science and for its practitioners as 
scientists he would be less inclined to accept as inevitable the unfolding 

of future chapters in this seemingly perpetual catalogue of mankind’s ` 
organized efforts to destroy itself: In this connection it is interesting to 
compare this example of a civilian writer’s acceptance of the inevitability ` 
' of war with the passionate plea and program of a current practitionér of one 
branch of warfare, Air Marshal William A. Bishop, who, in his book Winged 
Peace, urges world government to prevent war and says: “ ... that body 


must not merely control intercontinental and international flight—it should . 


direct and operate it” (author’s italics). 

Mr. Montross has combed the bulk of ancient and modern writings on war, 
drawing on numerous familiar and some—to the layman—unfamiliar 
sources. It is therefore surprising to find no reference to Jean de Bloch’s 


~ er 
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monumental work The War of the Future in its Technical, Economic and Po- 
litical Relations, published in 1897, in which the true nature of modern war 
as a total disorganizer of society was predicted. Perhaps the works of men 
like Bloch and Bishop were purposely by-passed since the authors are not 
merely theorists or war practitioners but also fervent advocates of the 
abolition of the profession based on their conviction that under modern 
conditions not peace but, war is becoming utopistic. 


New York City 


Eprra WYNNER 


An Intelligent American’s Guide to the Peace. Edited by Sumner Welles. 
New York: The Dryden Press; 1945. Maps. Index.. Pp. vi, 370. $3.75. 
Those who expect from the title “An Intelligent American’s Guide to the 
Peace” to find a peace plan will be surprised for the former Under Secretary 
of State, Sumner Welles, is the editor of a compendium of what, every 

intelligent American should know about the nations in order to understand 

` the issues involved in a world peace. 
In a brief introduction to this compact encyclopedic volume, Mr. Welles 
: expounds the thesis that the American people are at the historical cross roads, 
one way leading to ultimate disaster and the other to national safety. With 
isolation no longer a tenable way out and every family in this country 
directly affected by the decisions that must be made, there are two objectives 
to be sought. The Government should keep the people informed on “every 
aspect of the negotiations undertaken with foreign governments concerning 
the peace settlements envisaged” and “every feature of the discussion 
leading to the creation of an organized society.” The second objective-i is to 
get the citizens to “study and discuss these grave problems” in order that 
they “be in a position to make a wisely reasoned choice when the time 
comes for their voice to be heard.” Mr. Welles believes that this book ‘‘ will 
facilitate the endeavor of the average citizen to obtain at this critical 
moment some of the basic and factual information which he will require in 
order to understand the major problem this country faces.” 

To compress the basic geographic, ethnographic, economic, and historical 
(1914-1944) data and outline the stakes in the peace for eighty countries in an 
average of about four and a half pages to the country is no easy assignment. 
Any expert in the subject matter of the several topics‘covered for each 
country will find omissions or inclusions which he would not make. But this 
book is not an offering to the experts so the, degree of success should be 
measured in terms of the reasonableness of the presentation for those who 

either have not had the opportunities of specialized study in foreign affairs 
` or who have let their college-gained knowledge become hazy and so need a 
refresher course> 

To one who approached the subject of world politics from the economics . 
and geography side of the campus, the historical presentation appears to be 
stressed more than the land, the people, and the economics of the country, , 
but is must be admitted that the history of the past thirty years, with all its 
movement and dramatic leaders, is to most people a more fascinating route to 
knowledge than the facts on the earth, its races and economics. The fifty 
maps included are newspaper maps. They are not a concession to political 
geographers who would have used more elaborate material but they are 

simplified and easily understood pictures among the best of their: kind. 

The Guide to the Peace is not scholarly; it-is not documented; it is not 
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exhaustive; it is not the last word dnd Mr. Welles mag no such claims for it, 
It should, however, be an effective guide and stabilizer when one is con- 
sidering radio broadcasts, and newspaper, and magazine statements on 
world politics. The authors and the editor should be especially commended 
for the reportorial style that not only makes for easy reading but tempts one 
to read further. This contribution of Mr. Welles toward an enlightened 
citizenry merits serious consideration. 
Joan W. Fray 


Washington 


Re-Educating Germany. By Werner Richter.’ Chicago: University of 
Chicago Press; 1945. Pp. xxvi, 227. Index. $3.50. Dr. Werner Richter, 
_ formerly Under-Secretary in charge of higher education in the Prussian 
Ministry of Education and at present professor of philosophy at Elmhirst 
College, Illinois; has undertaken in this book to discuss one of the most 
perplexing problems that face the post-war’ world, the reéducation of 
Germany. In the last sentence of the book Dr. Richter concludes that 


“The way of purification lies ahead; but it must lead to a European com- ' 


munity in which freedom, equality, and brotherhood inspire and control 


nations.” And yet on the sam opa he pleads for a better understanding of . 


“a nation that for twelve hun years of cultural tradition has enriched the 
world” and is inclined to forget that the same nation has brought de- 


struction to the world and herself by surrendering that tradition for the past ' 


hundred years. “I myself,” he writes, ‘learned Bernhardi’s name forthe 
first time during the war and from the ‘foreign press”; perhaps this may be 
accounted for by the fact that the Bernhardi and other similar ideas had 
-become so ingrained in German mentality that their origin was never 
questioned. The purification that Dr. Richter hopes for must be of a 
mentality which both antedated and paved the way for Hitlerism, and to 
which he himself refers as “The Germany of arms and aggression, dreaming 
of a racial superhumanity.” 
Because the Germans have proved their political incompetence Dr. Richter 
urges that her rebirth must be through the development of a new cultural. 
outlook within a European cultural ideal. To this end he recommends ‘‘the 


establishment of a new and independent body, a kind of world church, 


analogous to the World Council of Churches, the creation of a European 


cultural conscience with its own responsibility for the development of a sh 


European sense of culture and community and with sufficient authority to 

carry outits work.” It is extremely difficult to understand what this means, 
since the author rejects the idea of “foreign teachers” (and presumably 
foreign teaching) for the reéducation of Germany. The idea of an authority 
to undertake the creation and molding of culture is somewhat unrealistic. 
The explanation of the recommendation is found elsewhere in the book. 


German culture is to be saved as a part of the European sense of culture, . 


for “a complete annihilation of Germany would, as we have said, bring . 


Russia to the Rhine. . If Russia were to join hands with the West over 


the corpse of Germany, ‘the j joy in this achievement would be certain to cool 


with each succeeding month; for the vacuum created thereby could only 
increase the possibilities of friction.” 

Such an argument is much too naive and has been used by others who can 
hardly be claimed to have the warm sympathy for rebuilding Germany on the 
basis of the new ideal for German ecucanon discussed by Dr. Richter: 


~ 


_ Teachers College 
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That rebuilding must come from within Germany and, since Dr. Richter’s 


assertion that Naziism has not commanded the loyal support of all Germans 
is not supported by any evidence, the time for that rebuilding has not yet 
arrived. ‘School reforms,” says Dr. Richter, “are always the expression of ° 
the aspirations of an epoch; they manifest a dissent from the past, from what 
seems to have outlived itself, and a confidence in a better future.” When 
that confidence will be restored depends upon so many imponderables that 


‘discussion of the reéducation of Germany must remain an interesting ac- 


ademic speculation, such as Dr. Richter has presented. 
f ! : I. L, KANDEL 


Columbia University 


The Real Soviet Russia. By David J. Dallin. Translated by Joseph 
Shaplen. ‘ New Haven: Yale University Press, 1944. Pp. 256. $3.50. In 
his analysis of “The Real Soviet Russia” Mr. Dallin concludes that “the 
whole world will be grateful to Russia for her help and her sacrifices in this war. 
But the Russia of the future -will have no reason to be thankful to the Soviet 
Government of to-day for its specific methods of waging war. and for its war- 


_time foreign policy” (p. 249). - 


Unlike the author’s preceding works, “Soviet Russia’s Foreign Policy, 
1939-1942” and “Russia and Post-War Europe,” this book is less detached 
and not so meticulously documented. To be sure, Chapters ,VI, VII, and 
VIII, dealing with the new social structure and the new upper classes and 
their impact on the domestic economy and Russia’s foreign policy are reveal- 
ing and significant, but not entirely convincing. The latter is probably due 
to the fact that the author does not cite specifically the sources whence come 
his facts and figures; hence the cogency of the arguments and his keen analy- 
sis suffer correspondingly. i e l 

Likewise the chapter on ‘“‘ Forced Labor” is perhaps the most startling part 
of the book. According to Mr. Dallin the class of fòrced labor is ae essential 
to Soviet economy as are the free workers, collectivized peasants, and state 
employees. ‘“‘Without the armies of forced labor the state economy could 
not have attained the effectiveness which it had reached at the beginning of 
the war. ‘Without them the army could not have been supplied. The social- 
economic system cannot exist without forced labor” (p. 202). It is difficult 
to accept at face value such conclusions because the author does not authen- ' 
ticate his sources of information. Conversely one cannot challenge the 
veracity of his facts'and figures since the author is generally regarded as a 
genuine historian whose intellectual integrity is beyond reproach. This 
chapter is replete with quotations from escaped political prisoners’ to the 
effect that the number of inmates in Soviet concentration camps approxi- 
mates fifteen million, if not more. The author assures the reader that 
“material at our disposal makes it possible to draw a picture of the condi- 
tions under which the class of forced labor lives... . . The penal labor camps 
are places of the greatest moral degradation: prostitution, thievery, swindles 
mark this struggle for existence” (p. 208).. 

In this book Mr. Dallin has tried to show the workings of the purge action ` 
of the government, of the secret police, of the Army, of the.Party within the 
Party of peasants and workers; all of which presents a.picture different from 
that ordinarily presented to the outside world. Yes, a great deal has 


‘changed in Russia during the past quarter of a century. But the Govern- 
i i ` . 


t 
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ment has never abandoned the two basic principles: state economy and the 


strong totalitarian political regime. Moreover, the author hastens to say- . 


that Russia’s misfortune consists in the firmness with which these two princi- 
ples have been retained, in the lack of realism and refusal to compromise in 
this respect. a o ' ` 

In the introductory chapter entitled “Klyukva” (a cranberry plant used 
in the manufacture of a popular beverage) the author illustrates quite ef- 
fectively the kind of ridiculous misinformation about the Soviet Union that 
has gained currency in high political and journalistic circles in the United 
States. And, as far as Soviet-American relations are conéerned, Mr. Dallin 


contends that in Russia foreign and internal policies are more closely allied, 


than in any other country. Only by studying the general concepts dominat- 
ing Soviet activity at home, the established social relations, and the direction 
of internal political development, is it possible to comprehend and to foresee 
the evolution of Soviet foreign policy and to avoid the naive and dangerous 
mistakes so frequent during the past decade. : í 


Similarly the “Internationale” (“ Arise, ye prisoners of starvation’’) was 


abolished aş the official anthem in favor of the new neutral national hymn 
(“Great Russia has cemented forever the inviolate union of free republics. 
.. ... We will lead the Fatherland to glory”). But the old anthem was 
reserved expressis verbis for use by the party. Both anthems are used. 


One contained the seeds of nationalism, the other the traditions of Com-’ 


munism. . Both anthems live peacefully side by side, but not without secret 
hostility. Hence the author issues a warning that both anthems are prepar- 
ing for the moment when they will enter into open conflict. 
CHARLES PRINCE 
Washington | ot 


The Ukraine: A Submerged Nation. By William Henry Chamberlin. 


New York: Macmillan; 1944. Pp. viii,91. Index. $1.75. Mr. Chamber- ' 


lin’s latest volume is a succinct and eminently readable account of the 
historical vicissitudes of the Ukrainians, ‘‘the most numerous people in 
Europe without a sovereign organization.” Within the restricted space of 


seven brief chapters Mr. Chamberlin succeeds in unfolding a telling picture ~ 


of the political, social, economic, and cultural evolution of Ukraine from the 
earliest days to 1944. The author is fully familiar with Ukrainian history 
and displays keen insight into the mind’ and tradition of the unhappy 
borderland over the possession of which its two stronger Slavic neighbors— 


Russia and Poland—had fought for centuries. Mr. Chamberlin isa partisan ` 


of neither Russia nor Poland. He points out that the Soviet oe 


reversing the policy of its predecessor, proclaimed the principle of racial an 
cultural equality for the peoples of the U.S.S.R. but at the same time denied 
them all political or economic freedom. “It may .. . be affirmed with 


reasonable certainty,” writes Mr. Chamberlin, “that far more Ukrainians l 


suffered for political reasons under the Soviet rule than under the Tsarist 
régime.” Poland, on the other hand, proceeded to stamp out all traces of 
Ukrainian nationalism. The author believes, nevertheless, that there was 


_at no time in the Polish Ukraine “a catastrophe comparable with the. - 


famine in Soviet Ukraine in 1932-33. Nor did the Polish ‘pacification’ of the 
Ukrainian regions, brutal and revolting as it was, break up and destroy so 
many human existences as the liquidation of the kulaks on the other side 
of the border.” Mr. Chamberlin sees little hope for the Ukraine unless 
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genuine democracy is established in the Soviet Union. ‘‘What are the 
future prospects for Ukrainian freedom?” he asks. “This question is 
closely bound up with a larger issue: whether the evolution in that part of 
the world will be toward liberty, self-determination, and peace, or whether a 
despotic militarist dictatorship, with power centered in Moscow, will prove 
in the future'as great a danger to the freedom of small nations and to the 
peace and stability of Puen as.Nazi Germany was in the past.” 
MICHAEL T. FLORINSKY 

Columbia University ` 


China among the Powers. By David Nelson Rowe. New York: Harcourt, 


. Brace, 1945. Pp. x, 205. Maps. Index. $2.00. The third paragraph 
.of this work classifies China as “one of the Great Powers,” to’which state- 


ment- many will take exception and to which the author himself makes ex- 


_ ception on page 19, acknowledging ‘‘the absolute necessity for foreign aid in 


finally freeing her territories” and on page 20 by stating that ‘“ militarily 
she cannot at present by any definition be termed a “Great Power.” 
There is little that is new in this small volume; its contribution consists of 
compactness and compression of material into chapters on “Manpower,” 
“Military Power,” “Agriculture,” “Problems of Industrial Development,” - 
“Raw Materials, 1» “Transport and Communications,” ‘Government and 
Social Organization,” and “Organization of Peace in the Far East.” 

It is stated that China sacrificed her best troops at Shanghai in 1932, con- 


. tinues to be inadequately equipped, and prefers defensive to offensive tactics, 


Among her handicaps is lack of discipline in life, which also impairs Chinese 
capacity for mechanical training to supplant handicraft and individualism 
in production. The need to bréak down the prejudice against working with 
the hands which generally arises among those receiving advanced training is 
suggested. Organization for long-range peace in the Orient as proposed 
strangely omits any reference to the basic need for the channeling of Japanese 
thinking in new directions, without which none of the more superficial reme- 
dies can be effective. 

` The book is well written, in clear and penetrating style, from a wide range 
of consulted material cited in footnotes (which would be more conveniently 
“footed” on each page instead of collected at the end of the book). Gen- 
erally sound conclusions are a ash by well-chosen factual illustrations | 
and examples. 
W. LEON GODSHALL 
Miami University i 
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__ CZECHOSLOVAKIA—SOVIET UNION 
TREATY OF FRIENDSHIP AND MUTUAL COLLABORATION * 


_ December 12, 1943 , 


. Treaty on Friendship, Mutual Assistance and Postwar Collaboration Be- 
tween the Union of Soviet Roralst Republics and the Czechoslovak 
Republic. 


The Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics and the President of the Czechoslovak Republic, desiring to 
- modify and supplement the Treaty on Mutual Assistance existing between 

_, the Union of Soviet Socialist Republics and the Czechoslovak Republic and 
signed in Prague on May 16, 1935, confirm the provisions of the Agreement 
between the Government of the Union of Soviet Socialist Republics and the 
Government of the Czechoslovak Republic on Joint Actions in War Against 
Germany signed in London on July 18, 1941, desiring to assist after the war 
in the maintenance of peace and in averting further aggression on the part of 
Germany and to insure continuous friendship and peaceful collaboration 
between themselves after.the war, have decided to conclude a treaty with this 
purpose and appointed as their Plenipotentiaries: 

For-the Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics—Vyacheslav . Mikhailovich Molotov, People’s Commissar of 
Foreign Affairs; for the President of the Czechoslovak Republic—Zdenek 
Firlinger, the Ambassador of the Czechoslovak Republic in the Soviet Union, 
who upon the exchange of their credentials found in due form and good order 
- have agreed upon the following: 


ARTICLE I 


The high contracting parties, having mutually agreed to unite in the policy 
of continuous friendship and friendly collaboration after the war as well as of 
mutual assistance, undertake to render each other military and other 
assistance and support of all kind in the present war against Germany and all 
those states which are associated with her in acts of aggression in Europe. 


ARTICLE II 


The high contracting parties undertake not to enter in the course of the 
present war into any negotiations with the Hitler government or with any 
. other government in Germany which does not clearly renounce all aggressive 
intentions, and not to negotiate or concludé without mutual consent any 
armistice or peace treaty with Germany or with any other state associated 
with her in acts of aggression in Europe. 
` * For British-Soviet Tey of Alliance see this Jounnat, Vol. 36 (1942), Saschaiast, 
p. 216. 
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Maia III l i 


- Confirming their prewar policy of peace and mutual EA expressed 
in their treaty signed in Prague on May 16, 1985,'the high contracting parties 
undertake that, in the event one of them finds itself in the postwar period 
involved in hostilities with Germany which would resume her “Erang nach 
Osten” policy, or with any other state which would unite with Germany 
directly or in any other form in such a war, the other high contracting party _ 
will immediately render the contracting party thus involved in hostilities’ 
every military and other support and assistance within its disposal. 


Agrrticun IV 
The high ETA parties, considering the iriterests of security of each 


of them, agree to maintain close and friendly collaboration in the period after ` 


the reéstablishment of peace and to act in conformity with the principles of 
mutual! respect for their independence and sovereignty, as well as for non- 
intervention iņ internal affairs of the other State. They agree to develop 
their economic relations on the widest possible scale and to'render each other 
every possible economic assistance after the war.. >` ` 2 


`y 


ArTICLE V 


Fach of the high contracting parties undertakes not to conclude any . 


alliance and not to take part in any coalition. directed a the other high: 
contracting party.’ 


§ 


ARTICLE VI 
The present treaty comes into force immediately upon being signed and is 


subject to ratification within the shortest possible time; the exchange of the. 


instruments of ratification shall be effected\in Moscow as soon as possible., 


The present treaty shall remain in force for twenty years from its signature . 


and, if at the end of the said period of twenty years one of the high contract- 
ing parties does not declare, twelve’months prior to the expiration of the 
term, its desire to renounce the treaty, it shall remain in force for the next 
five years, and thus each time until one of the high contracting parties, 
twelve months prior to the expiration of the current five-year term, presents 
notice in writing of its intention to discontinue its operation. In testimony 
whereof the Plenipotentiaries have signed this treaty and have affixed their 
' seals thereto. Made in two copies, each in the Russian and the Czecho- 
slovak languages. Both texts have equal force. 
Moscow, December 12, 1943. SY 
(Signed) On authorization of the Presidium 
i .of the Supreme Soviet of the U.S.S.R. 
Mo.orov 
On authorization of the President 
of the Cacneslovels Republic 
. FIRLINGER 
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Protocol to the Treaty on ‘Friendship, Mutual Assistance and Postwar Collab- 


‘oration Between the Union of Soviet Socialist Republics and, the Czecho- 
slovak Republic concluded on December 12, 1943. 


In concluding the treaty on friendship, mutual assistance and postwar 
collaboration between the Union of Soviet Socialist Republics and the 


Czechoslovak Republic, the contracting parties have agreed that, in the 


event of some third country which borders on the Union of Soviet Socialist 
Republics or on the Czechoslovak Republic and which formed the object of 


German aggression in the present war, desires to join this treaty she will be 


accorded the possibility, on the mutual consent of the Governments of the 
Union of Soviet Socialist Republics and of the Czechoslovak Republic, of 
signing this treaty which will thus acquire the quality of a tripartite treaty. 
The present protocol has been made in two copies, each in the Russian and 
the Czechoslovak languages. Both texts have equal force. 
Moscow, December 12, 1943. 
(Signed) On authorization of the Presidium 
; of the Supreme Soviet of the U.S.S.R. 
Motorov. 
On authorization of the President, 
of the Czechoslovak Republic ' 
FIRLINGER ` 


FRANCE—SOVIET UNION 
TREATY OF ALLIANCE AND MUTUAL ASSISTANCE 
December 10, 1944 


Treaty of Sin and Mutual Assistance Between the U.S.S.R. and the 


French-Republic. 


The -Presidium of the Sines Soviet of the Union of Soviet Socialist 
Republics and the Provisional Government of the French Republic, deter- 
mined to prosecute jointly and to the end the war against Germany, con- 


` vinced that once victory is achieved, the reéstablishment of peace on a stable 


basis and its prolonged maintenance in the future will be conditioned upon 
the existence of close collaboration between them and with all the United 
Nations; having resolved to collaborate in the cause of the creation of an 
jnternational system of security for the effective maintenance of general 
peace and for insuring the harmonious development of relations between 
nations; desirous of confirming the mutual obligations resulting from the 
exchange of letters of September 20, 1941, concerning joint actions in the war 
against Germany; convinced that the eonélusion of an alliance between the 
U.S.S.R. and France.corresponds to the sentiments and interests of both 
peoples, the demands of war, and the requirements of peace.and economic 


3 
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reconstruction in full conformity with the aims which the United Nations 
have set themselves, have decided to conclude a Treaty 2 this effect and 
‘appointed as their plenipotentiariés: 

The Presidium of the Supreme Soviet of the Union of Soviet Socialist 
Republics—Vyacheslav Mikhailovich Molotov, People’s Commissar of 
Foreign Affairs of the U.S.8.R.; 

The Provisional Goverment of the French Republic—Georges Bidault, 
Minister of Foreign Affairs; 

Who after exchange of their credentials, Foun in due form, agreed upon 
the olonia: 

ARTICLE I 


Each of the high contracting parties shall continue the struggle on the side 
of the other party and on the side of the United Nations until final victory 
over Germany. Each of the high contracting parties undertakes to render 
the other party aid and assistance i in this ener with all the means at, its 
disposal. i 

ARTICLE Ir 


The high contrasting parties shall not agree to enter into separate negotia- 
tions with Germany or to conclude without mutual consent any armistice or 
‘peace treaty either with the Hitler government or with any other govern- 
ment or authority set up in Germany for the purpose of the continuation or 
support of the policy of German aggression. 


Awto Til 


The high contracting parties undertake also, after the termination of the 
present war with,Germany, to take jointly all necessary measures for the 
elimination of any new threat coming from Germany, and to obstruct such 
actions as would make ‘possible any new attempt at aggression on her part. 


ArRtTIcLE IV 


In the event either of the high contracting parties finds itself involved in 
military operations against Germany, whether as a result of aggression 
committed by the latter or as a result of the operation of the above Article 
III, the other party shall at once render it every aid and assistance within its 
power. 

ARTICLE V. , 


The high contracting parties undertake not to conclude any alliance and 
notto take part in any coalition directed against either of the a contradt- 
. ing parties. : 
x ' — ARTICLE VI - 


The high contracting parties agree to render each other every possible 
economié assistance after the war, with a view to facilitating and accelerating 


rj 
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TEE of both countries, and in order to sontabuite to the cause of 
world prosperity. | 
` Artec» VII 


The present treaty does not in any way affect obligations undertaken pre- 
viously by the high contracting parties in regard to third states in virtue of 
published treaties. 

ARTICLE VII 


The present treaty, whose Russian and French texts are aang. valid, shall 
be ratified and ratification instruments shall be exchanged in Paris as early as 
possible. It comes into force from the moment of the exchange of ratifica- 
tion instruments and shall be valid for 20 years. If the treaty is not de- 
nounced by either of the high contracting parties at least one year before the 
expiration of this term, it shall remain valid for an unlimited time; each of 


4 


‘the contracting parties will be able to terminate its operation by giving notice 


to that effect one year in advance. 

In confirmation of which, the above plenipotentiaries signed the present 
treaty and affixed their seals to it. 

Done in Moscow in two copies, December 10, 1944. 

On the authorization of the Presidium of the Supreme Soviet of the 
U.S.S.R. eo t 

l Mororov 
On the authorization of the Provisional Government of the French 


_ Republic. 


BIDAULT 


FINLAND — SOVIET UNION 


ARMISTICE: 
September 19, 1944 


Whereas the Finnish Government has accepted the preliminary condition 
of the Soviet Government regarding a break with Germany and the removal 
of German troops from Finland, and whereas the conclusion of the future 
treaty of peace will be facilitated by the inclusion in an armistice agreement 
of certain conditions of this peace treaty, the Government of the Union of 
Soviet Socialist Republics and his Majesty’s Government in the United 


` Kingdom of Great Britain and Northern Ireland, acting on behalf of all the 


United Nations at war with Finland, on the one hand, and the Government 
of Finland on the other hand, have decided to conclude the present agree- 
ment for.an armistice, the execution of which will be controlled by the Soviet 
High Command, similarly acting on behalf of the United Nations at war 


_ with Finland, hereinafter named the Allied (Soviet) High Command. 


On the basis of the foregoing, the representative of the Allied (Soviet) | 
1 The Times, London, September 21, 1944; see also the Moscow News of same date. 
N kay 
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High Command, Colonel-General A. A. Zhdanov, and the representatives of 
the Government of*Finland, M. Carl Enckell, Minister of Foreign Affairs, 
General Rudolf Walden, Minister of Defence, General Erik Heinrichs, Chief 
of the General Staff, and Lieutenant-General Oscar Enckell, duly authorized 
thereto, have signed the following conditions: 

Article 1., In connection with thé cessation of military activities on the f 
part of Finland on September 4, 1944, and on the part of the Soviet, Union on 
September 5, 1944, Finland undertakes to withdraw her troops behind the , 


_line of the Soviet-Finnish frontier of 1940. 


Article 2. Finland undertakes to disarm German land, naval,’ and air 
armed forces which have remained in Finland since September 15, 1944, and 
to hand. over their personnel to the Allied (Soviet) High Command as - 


` prisoners of war, in which task the Soviet Government will assist the Finnish 


Army. The Finnish Government also accept the obligation to intern Ger- 


' man and Hungarian nationals in Finnish territory. 


Article 3. Finland undertakes to make available at the request of the 
Allied (Soviet) High Command the airfields on the southern and south- 
western coast of Finland, with all equipment, to serve as bases for Soviet air- - 
craft during the period necessary for air operations against German forces in 
Estonia and against the German Navy in me northern part of the Baltic. 
Sea. G i 

Article4. Finland undertakes to place ei army on & peace ee within 
two and a half months from the day of the signing of the present agreement. 

Article 5. Finland, having broken off all relations with Germany, also 
undertakes to break off all relations with Germany’s satellite States. 

Article 6. The effect of the peace treaty between the Soviet Union and 
Finland concluded in Moscow on March 12, 1940, is restored, subject to the 


, changes which follow from the present agreement. 


_Article 7. Finland returns to the Soviet Union the Oblast of Petsamo. 
(Pechenga) voluntarily ceded to Finland by the Soviet State in accordance 
with the peace treaties of October 14, 1920, and March 12, 1940. ` 

Article 8. . The Soviet Union renounces its rights to the lease of the 


` peninsula of Hangö accorded to it by the. Soviet-Finnish peace treaty of 


March 12, 1940, and Finland, for her part, undertakes to make available to 
the Soviet Union on lease territory and waters for the establishment of a 
Soviet naval base in the area of Porkala-Ud. 

Article 9. The effect of the agreement concerning the Aaland Rai 
concluded between the Soviet Union and Finland on Doteber 11, 1940, is 
completely restored. i 

Article 10. Finland E E S immediately tọ E to the Allied 
(Soviet) High Command, to be returned to their homeland, all Soviet and 
allied prisoners of war now in her power and also Soviet and allied ‘nationals 
who have been interned in or deported by force to Finland. From the 
moment of signing the present agreement and up to the time of repatriation 
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Finland undertakes to provide at her cost for all Soviet and allied prisoners 
of war and also nationals who have been deported by force and also interned, 
adequate food, clothing, and medical service in accordance with hygienic 
requirements, and also with means of, transport for their return to their 
homeland. At the same time Finnish prisoners of war and interned persons 
now located on the territory of allied States will be transferred to Finland. 
. Article 11. Losses caused by Finland to the Soviet Union by military 
operations and occupation of Soviet territory will be indemnified by Finland 
to the Soviet Union to the amount of $300,000,000, payable over six years in 
commodities (timber products, paper, cellulose, sea-going and river craft, 
sundry machinery). Provision will also be made for the indemnification in 
the future by Finland of losses causéd during the war to the property of other 

_ allied States and their nationals in Finland, the amount of compensation to 
be fixed separately. 

Article 12- Finland undertakes to restore all legal rights aa interests of 
the United Nations and their nationals located in Finnish territory as they 
existed before the war and to return their property in complete good order. 

Article 13. Finland undertakes to collaborate with the allied Powers in 
thé apprehension of persons accused of war crimes and in their trial. 

Article 14. Finland undertakes, within the periods fixed by the Allied 
(Soviet) High Command, to return to the Soviet Union in complete good 
order all valuables and. materials removed from Soviet territory to Finland 
during the war belonging to the State, public and codperative organizations, 
factories, institutions, or individual citizens, such as equipment for factories 
and works, locomotives, railway carriages, ships, tractors, motor-vehicles, 
historical monuments, valuables from museums, and all other property. 

~ Article 15. | Finland undertakes to transfer as booty, to the disposition 
of the Allied (Soviet) High Command, all war materials of Germany and her 
satellites located on Finnish territory, including naval and other ships 
belonging to these countries in Finnish waters. , 

Article 16. Finland undertakes not to permit the export or expropriation 
of any form of property (including valuables and currency) belonging to 
Germany or Hungary or to their nationals, or to persons resident in their 
territories, or in territoriés occupied by them, without the permission of the 
Allied (Soviet) High Command. _ 

' Article 17. Finnish merchant ships other than those already under allied 
control shall be placed under.the control of the Allied (Soviet) High Com- 
mand for their use in the general interests of the allies. ~ 

Article 18. Finland undertakes to transfer to the Allied (Soviet) High 
Command all ships in Finnish ports belonging to the United Nations (no 
matter at whose disposal these vessels may be) for the use of the Allied 
(Soviet) High Command for the duration of the war against Germany in the 

. general interests of alts coe these vessels subsequently to be returned to 
their owners. 


88 u . THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Article 19, Finland will make available-such materials and products as 
may be required by thé United Nations for purposes connected with the war. 

Article 20. Finland undertakes immediately. to release all persons, irre- 
spective of citizenship or nationality, held in prison on account of their 
_ activities in favour of the United Nations or because of their sympathies 
with the cause of the United Nations, or in view of their racial origin, and will 
also remove all discriminatory legislation and disabilities arising therefrom. 

Article 21. Finland undertakes immediately to dissolve all pro-Hitler 
organizations (of a Fascist type) situated in Finnish territory, ‘whether 
political, military, or para-military, as well as other organizations conducting 
propaganda hostile to the United Nations, in particular to the Soviet Union, 
and will not in future permit the existence of organizations of that nature. 

Article 22. An allied control commission will be established which, until 
the conclusion of peace with Finland, will undertake the regulation and the 
control of the execution of the present agreement under the general direction 
and instructions of the Allied (Soviet) High Command acting on behalf of the 
allied Powers. ` 

_Article 23. The present agreement comes into force as from the moment 
of signature. 7 

Done in Moscow on the 19th day of September, 1944, in one copy, whieh : 
will be entrusted to-the safekeeping of the Government of the U.S.S.R. in the 


Russian, English, and Finnish languages, the Russian and English texts a 


being Aurken 


UNITED STATES—GREAT BRITAIN—SOVIET UNION 
ARMISTICE WITH RUMANIA! 


September 12, 1944 


Agreement Between the Governments of the United States of America, - 
the Soviet Union, and the United Kingdom on the One Hand, and the 
Government of Rumania on the Other Concerning an Armistice. 


The Government and High Command of Rumania, recognizing the fact 
of the defeat of Rumania in the war against the Union of Soviet Socialist 
Republics, the, United States of America, and the United Kingdom, and the 
other United Nations, accept the armistice terms presented by the Govern- 
ments of the above mentioned three.Allied Powers, acting in the interest of 
all the United Nations. , E 

On the basis of the foregoing the representative of the Allied (Soviet) 
High Command, Marshal of the Soviet Union, R. Y. Malinovski, duly au- ° 
thorized thereto by the Governments of the United States of America, the 
Soviet Union, and the United Kingdom, acting in the interests of all the 


1 Department of State Bulletin, Vol. XI, No. 273 (September 17, 1944), p. 289. 
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United Nations, on the one hand, and the representatives of the Govern- 
` ment, and High Command of Rumania, Minister of State and Minister of 
Justice L. Patrascanu, Deputy Minister of Internal Affairs, Adjutant ‘of 
His Majesty the King of Rumania, General D. Damaceanu, Prince Stirbey, 
and Mr. G. Popp, on the othér hand, holding proper full powers, have signed 
the following conditions: 

1. As from August 24, 1944, at four a.m., Rumania has entirely discon- 
tinued military operations against the Union of Soviet Socialist Republics 
où all theaters of war, has withdrawn from the war against the United 
Nations, has broken off relations with Germany and her satellites, has 
entered the war and will wage war on the side of the Allied Powers against 
Germany and hungary for the purpose of restoring Rumanian independ- 
ence and sovereignty, for which purpose she provides not less than twelve 
infantry divisions with corps troops. 

Military operations on the part of Rumanian armed forces, including 
naval and air forces, against Germany and Hungary will be conducted 
under the general leadership of the Allied (Soviet) High Command. 

2. The Government and High Command of Rumania undertake to take 
steps for the disarming and interning of the armed forces of Germany 
and Hungary on Rumanian territory and also for the interning of the citizens 
of both states mentioned who reside there. (See Annex to Article Two.) 

8. The Government and High Command of Rumania will ensure to the 
Soviet and other Allied forces facilities for free movement on Rumanian 
territory in any direction if required by the military situation, the Rumanian 
Government and High Command of Rumania giving such movement every 
possible assistance with their own means of communications and at their 
own expense on land, on water and in the air. (See Annex to Article Three.) 

4, The state frontier between the Union of Soviet Socialist Republics and 
Rumania, established by the Soviet-Rumanian Agreement of June 8, 1940, 
is restored. 

5. The Government and High Command of Rumania will immediately 
hand over all Soviet and Allied prisoners of war in their hands ,, 83 well as 
interned citizens and citizens forcibly removed to Rumania, to the Allied 
(Soviet) High Command for the return of these persons to their own country. 

From the moment of the signing of the present terms and until repatriation 
the Rumanian Government and High Command undertake to provide at 
their own expense all Soviet and Allied prisoners of war, as well as forcibly 
removed and interned citizens, and displaced pergons and refugees, with 
adequate food, clothing and medical service, in accordance with hygienic 
requirements, as well as with means of transport for the return of all those 
persons to their own country. 

6. The Rumanian Government will immediatėly set free, irrespective of 
citizenship and nationality, all persons held in confinement on account of 
their activities in favor of the United Nations or because of their sympathies 
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with the cause of the United Nations, or because of their racial origin, and 
will repeal all discriminatory legislation and restrictions imposed thereunder. . 
. 7. The Rumanian Government and High Command undertake to hand 
` over as trophies into the hands of the Allied (Soviet) High Command all war 
_ material of Germany and her satellites located on Rumanian territory, 
including vessels of the fleet of Germany and her satellites located in Ru- 
manian waters. i , 
8. The Rumanian dennaii and High Command danis not to 
permit the export or expropriation of any form of property (including valu- 
ables and currency) belonging to Germany, Hungary or to their nationals or 
to persons residènt in their territories or in territories occupied by them 
without the permission of the Allied (Soviet) High Command. They will. 
keep this property in such manner as may be prescribed by the Allied (Soviet) 
High Command. 
9. The Rumanian Government and High Command inden to hand 
over to the Allied (Soviet) High Command all vessels belonging or having 
belonged to the United Nations which are located in Rumanian ports, no 
matter at whose disposal these vessels. may be, for the use of the Allied ` 
(Soviet) High Command during the period of the war against Germany and. 
Hungary in the general interests of the Allies, these vessels subsequently to 
be returned to their owners. ` 
The Rumanian Government bear, the full material responsibility for any 
damage or destruction of the aforementioned property until the moment of 
the transfer of this property to the Allied (Soviet). High Command. 
10. The Rumanian Government must make regular payments in Ru-. 
manian currency required by the Allied (Soviet) High Command for the 
fulfillment. of its functions and willin case of need ensure the use on Rumanian 
‘territory of industrial and transportation enterprises, means of communica- 
_ tion, power stations, enterprises and installations of public utility, stores 
of fuel, fuel oil, food and other materials, and services:in accordance with i 
„instructions ‘eaued by the Allied (Soviet) High Command. . 
Rumanian merchant vessels, whether in Rumanian or foreign N 
shall be subject to the operational control of the Allied (Soviet) High Com- 
mand for the use in the general interest of the Allies. (See Annex to Article 
Ten.) 
11. Losses caused to the Soviet Union by military operations and by the 
occupation by Rumania of Soviet territory will be made good by Rumania 
to the Soviet Union, but, taking into consideration that Rumania has not 


only withdrawn from the war, but has declared war and in fact is waging | 


war against Gérmany and Hungary, the parties agree that compensation for 
the indicated losses will be made'by Rumania not in full but only in part, 
namely to the amount of three hundred million United States dollars payable 
over six years in commodities (oll products, grain, timber products, sea- © 
going and river craft, sundry machinery, et cetera). ; 


t 
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Compensation will be paid by Rumania for losses caused to the property 
of other Allied states and their nationals in Rumania during the war, the 
amount of compensation to be fixed at a later date. (See Annex to Article 
Eleven.) ` 

12. The Rumanian Government undertakes within the periods indicated 


_ by the Allied (Soviet) High Command to return to the Soviet Union in 


compléte good order all valuables and materials removed from its territory 
during the war, belonging to state, public and coöperative organizations, 
enterprises, institutions or individual citizens, such as: factory and works 
equipment, locomotives, railway trucks, tractors, motor vehicles, historic 
monuments, museum valuables and any other property. 

13. The Rumanian Government: undertakes to restore all legal Aghi 
and interests of the United Nations and their nationals on Rumanian terri- 
tory as they existed before the war and to return their propery in complete 
good order. 

14. The:'Rumanian Government and High E undertake to ae 
laborate with the Allied (Soviet) High Command in the apprehension and 
trial of persons accused, of war crimes.. - 

. 15. The Rumanian Government undertakes, immediately to dissolve. all 
pro-Hitler organizations (of a Fascist type) situated in Rumanian territory, 
whether political; military or para-military, as well as other organizations 
conducting propaganda hostile to the United Nations, in particular to the 
Soviet Union, and will not in future permit the. existence of organizations 
of that nature. 

16. The printing, importation and distribution in Rumania of periodical 
and non-periodical literature, the presentation of theatrical performances 
and films, the work of wireless stations, post, telegraph and telephone shall 
be carried out i in agreement, with the Allied (Soviet) High Command. (See 
Annex to Article Sixteen.) 

17. Rumanian Civil Administration is restored in the Sioi area, of 
Rumania separated by not less than fifty-one hundred kilometers (depend- 
ing upon conditions of terrain) from the front line, Rumanian administrative 
bodies undertaking to carry out, in the interests of the reéstablishment of 
peace and security, instructions and orders of the Allied (Soviet) High Com- 
mand issued by them for the purpose of securing the execution of these 
armistice terms. 

18. An Allied Control Commission will be established which will under- 
take until the conclusion of peace the regulation of and control over the ex- 
ecution of the present terms under the general direction and orders of the 


„Allied (Soviet High Command, acting on behalf of the Allied Powers. (See 


Annex to Article 18.) 

19. The Allied Governments regard the decision of the Vienna award 
regarding Transylvania as null and void and are agreed that Transylvania 
(or the greater part thereof) should be returned to Rumania, subject to 
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confirmation at the peace settlement, and the Soviet, Government agrees that 
Soviet forces shall take part for this purpose in joint military operations 
with Rumania against Germany and Hungary. : 

20. The present terms come into force af the moment of their signing. 

Done in Moscow, in four copies, each in the Russian, English and Ruma- 
nian languages, ie Russian and English texts being authentic. September 
12, 1944. 

By authority of the Governments of the United States of America, the 
Union of Soviet Socialist Republics and the United Kingdom. ` 

By authority of the Government and High Command of Rumania. 


Annex to the Armistice’ Agreement between the Governments of the United 
States of America, the Soviet Union, and the Untted Kingdom on the one 
hand and the Government of Rumania on the other hand. 


A. Annex to Article 2. an: i : 

The measures provided for in Article 2 of the agreement regarding the 
internment of citizens of Germany and Hungary now in Rumanian territory 
do not extend to citizens of those countries of Jewish origin. 


B. Annez to Article 3. 

Under coöperation of the Rumanian RE, and High Command of 
Rumania, mentioned in Article 3 of the Agreement, is understood the placing 
at the disposal of the Allied (Soviet) High Command for use at its. discretion 
during the armistice all Rumanian military, air and naval constructions and 
installations, ports, harbors, barracks, warehouses, airfields, means of com- 
munication, meterological stations which might be required for military 
needs in complete good order and with the personnel required for their main- 
tenance. 

C. Annex to Arttcle 10. 

The Rumanian Government will aided and redeem within such time 
limits and.on such terms as the Allied (Soviet) High Command may spec- 
ify, all holdings in Rumanian territory of currencies issued by the Allied `, 
(Soviet) High Command, and will hand over currency so withdrawn free of 
cost to the Allied (Soviet) High, Command. 


D. Annex to Article 11. 


The basis for settlements of payment of compensation provided for in 
Article 11 of the present Agreement will be the American dollar at its gold 
parity on the day of signing of the Agreement, i.e. thirty-five dollars for one 
ounce of gold. 


E. Annez to Article 16. 


The Rumanian Government undertakes that wireless communication, 
telegraphic and postal correspondence, correspondence in cypher and cour- 
ier correspondence, as well as telephonic communication with foreign . 


Cait 
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countries of Embassies, Legations and Consulates situated in Rumania, 
` will be conducted in the manner laid down by the Allied (Soviet) High Com- 
mand. 


! F. Annex to Article 18. 


Control over the exact execution of the armistice terms is aei to the 
Allied Control Commission to be established in conformity with Article 18 
of the Armistice Agreement. 

The Rumanian Government and their organs shall fulfill all instructions 
of the Allied Control commission arising out of the Armistice Agreement. 

The Allied Control Commission will set up special organs or sections 
_entrusting them respectively with the execution of various functions. In 
` addition, the Allied Control Commission may have its officers i in various 
`- parts of Rumania. 

The Allied Control Commission will have its seat in the City of Bucha- 
rest. 

Moscow: September 12, 1944. 

$ ( ~ 
ARMISTICE WITH BULGARIA! | 
” October 28, 1944 


- Agreement Between the Governments of the United States of America, the 
United Kingdom, and the Union of Soviet Socialist Republica, on the 
One Hand, and the Government of Bulgaria, on the Other Hand, Con- 
cerning an Armistice. 


The Government of Bulgaria accepts the armistice terms presented by 
_ the Government of the United States of America, the Union of Soviet 
Socialist Republics and the United Kingdom acting on behalf of all the United 
Nations at war with Bulgaria. 

` Accordingly the representative of the Supreme Allied Coronada in the 
Mediterranean, Lieutenant General Sir James Gammell, and the representa~ 
tive of the Soviet High Command, Marshal of the Soviet Union, F. I. Tol- 
bukhin, duly authorized thereto by the governments of the United States of 
America, the Union of the Soviet Socialist Republics and the United King- 
dom acting on behalf of all the United Nations at war with Bulgaria, on the 
one hand, and representatives of the Government of Bulgaria, Mr. P. 


~ Stainov, Minister of Foreign Affairs, Mr. D. Terpeshev, Minister Without 


Portfolio, Mr. N. Petkov, Minister Without Portfolio and Mr. P. Stoyanoy, - 
Minister of Finance, furnished with due powers, on the other hand, have 
signed the following terms: 


ARTICLE Onn. (A) Bulgaria EE ceased hostilities with the Union of 
Soviet Socialist Republics on September 9, and severed relations with Ger- 


1 Department of State Bulletin, Vol. XI, No. 279 (October 29, 1944), p. 492. 
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many on ee 6, and with Hungary on September 26,- hostilities has 
ceased against all the other United Nations. 
' (B) The Government of Bulgaria undertakes to N -the Geman 


` armed forces in Bulgaria and hand them over as prisoners of war. ‘The 


Government of Bulgaria also undertakes to intern nationals of Germany and 
her satellites. \ 

(C) The Government of Bulgaria undertakes to maintain and make 
available such land, sea and air forces as may be specified for service under 
the general direction of the Allied (Soviet) High Command. Such forces 
must not be used on Allied territory except with the prior consent of the 
Allied Government concerned. 


(D) On the conclusion of hostilities against Germany the Bulgarian ae 


forces must be demobilized and put on a peace footing under the supervision 
of the Allied Control Commission. 
ARTICLE Two. Bulgarian armed forces and officials must be adideann 


within the specified time limit from the territory of Greece and Yugoslavia ` 


in accordance with the pre-condition' accepted by the Govérnment of Bul- 


` garia on October 11; the Bulgarian authorities must immediately take steps 


to withdraw from Greek and Yugoslav territory Bulgarians who were citizens 
of Bulgaria on January 1, 1941, and to repeal all legislative and adminis- 
trative provisions relatii to the annexation or incorporation in Bulgaria of 
Greek or Yugoslav territory. 


ARTICLE THREE. ‘The Government of Bulgaria will afford to Soviet and . 


other Allied forces freedom, of movement over Bulgarian territory in any 
direction if, in the opinion of the Allied (Soviet) High Command, the mili- 


_ tary situation so requires, the Government of Bulgaria giving to such move- 


ments every assistance with its own means of communication, and at its own 

expense, by land, water and in the air. : 
ArTICLE Four. The Government of Bulgaria will immediately release 

all Allied prisoners of war and internees. Pending further instructions, the 


Government of Bulgaria will at its own expense provide all Allied prisoners of’ “ 


war, internees and displaced persons and refugees, including nationals of 


_ Greece and Yugoslavia, with adequate food, clothing, medical services and 


sanitary and hygienic requirements and also with means of transportation ` 


for the return of any such persons to their own country. | 
ARTICLE Frve. The Government of Bulgaria will immediately release, 
regardless of citizenship or nationality, all persons held in confinement in con- 


` nection with their activities in favor of the United Nations or because of their 


sympathies with the United Nations cause or for racial or religious reasons, 
and will repeal all discriminatory legislation and disabilities arising therefrom. 

ARTICLE Srx. The Government of Bulgaria will codperate in the appre- 
hension and trial of persons accused of war crimes. 


Articte Seven. The Government of Bulgaria undertakes to dissolve 


immediately all pro-Hitler or other Fascist political, military, para-military 
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and other organizations on Bulgarian territory conducting propaganda hos- 
. tile to the United Nations and not to tolerate ies existence of such organiza- 
tions in the future. 

ARTICLE Eienr. The publication, E and distribution in Bul- 
garia of periodical, or non-periodical literature, the presentation of theatrical 
performances or films, ‘the operation of wireless stations, post, télegraph and 
telephone services will take place in agreement with the Allied (Soviet) High 
Command. i 

ARTICLE Ning. The Government of Bulgaria will restore all property of 
the United Nations and fheir nationals, including Greek and Yugoslav 
property, and will make such reparation for loss and damage caused by the 
war to the United Nations, including Greece and Yugoslavia, as may be 

_ determined later. 

ARTICLE Ten. The Government of Bulgaria will restore all rights and 
interests of the United Nations and their nationals in Bulgaria. 

. ARTICLE ELeven. The Government of Bulgaria undertakes to return to 
the Soviet Union, to Greece and Yugoslavia and to the other United Na- 
tions, by the dates specified by the Allied Control Commission and in a good’ 

“state of preservation, all valuables and materials removed during the war by 
Germany-or Bulgaria from United Nations territory and belonging to state, 
public or codperative organizations, enterprises, institutions.or individual 
citizens, such as factory and works equipment, locomotives, rolling-stock, 

tractors, motor vehicles, historic monuments, museum treasures and any 
other property. 

ARTICLE Twetve. The Government of Bulgaria undertakes to hand 
over as booty to the Allied (Soviet) High Command all war material of Ger- 
many and her satellites located on Bulgarian territory, including. vessels of 
the fleets of Germany and her satellites located in Bulgarian ‘waters. 

Arriche Toirrmen. The Government of Bulgaria undertakes not to 
permit the removal or expropriation of any form of property (including 
valuables and currency), belonging to Germany or Hungary or to their na- 
tionals or to persons resident in their territories or in territories occupied by 
them, without the permission of the Allied Control Commission. The Gov- 
ernment of Bulgaria will safeguard such property in the manner specified by | 
the Allied Control Commission. - | i 

` ARTICLE Fourtnan. The Government of Bulgaria undertakes to hand 
over to the Allied (Soviet) High Command all vessels belonging to the United 
Nations which are in Bulgarian ports no matter at whose disposąl these 
vessels may be, for the use of the Allied (Soviet) High Command during the 
war against Germany or Hungary in the common interest of the Allies, the 

- vessels to be returned subsequently to their owners. 

The Government of Bulgaria will bear full material responsibility for any 
damage to or destruction of the aforesaid property up to the moment of its 
transfer to the Allied (Soviet) High Command. 


` 
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ARTICLE Firrzzn. The Government of Bulgaria must make regular . 
payments in Bulgarian currency and mist supply goods (fuel, foodstuffs, et 
cetera), facilities and services as may be required by the Allied (Soviet) 
High Command for the discharge of its functions. 

ARTICLE Sixteen. Bulgaria merchant vessels, whether in Bulgarian’ or 
foreign waters, shall be subject to the operational control of the Allied 
(Soviet) High Command for use in the general interest of the Allies. - 

ARTICLE SEVENTEEN. The Government'of Bulgaria will arrange, in case 
of need, for the utilization in Bulgarian territory of industrial.and transport 
enterprises, means of communication, power stations, public utility enter- 
prises and installations, stocks of fuels and other materials in accordance 
with instructions issued ‘during the armistice by the Allied (Soviet) High 
Command. 

ÅRTICLE EIGHTEEN. For the whole period of the armistice there will be 
established in Bulgaria an Allied Control Commission which ‘will regulate 
and supervise the execution of the armistice terms under the chairmanship 
of the representative of the Allied (Soviet) High Command and with the. 
participation of representatives of the United States and thé United King- 
dom. During the period between the coming into force of the armistice and 
the conclusion. of hostilities against Germany, the Allied Control Gommis- 
sion will be under the general direction of the Allied (Soviet) High Command. 

ARTICLÐ Ninserenn. The present terms will come into force on their 
signing. 

Done at Moscow in quadruplicate, in English, ‘Risin and Bulgarian, 
- the English and Russian texts pene authentic. 

OCTOBER 28, 1944. 


For the Governments of the United States of America, the Union of 
Soviet Socialist Republics and the United Kingdom: 

Marshal F. I. TOLBUKHIN, representative of the Soviet, High Command. 

Lieutenant General JAMES GAMMBLL, representative of the Supreme Allied 
Commander in the Mediterranean. 

For the Government of Bulgaria: P. Starnov,,D. a AET N. Parxov 
-and P. STOYANOV. . 


Protocol to the Agreement Concerning an ee With Bulgaria 


At the time of signing the armistice with the Government of Bulgaria, me 
. Allied Governments signatory thereto have agreed to the following: 

One. .In connection with Article IX it is understood that the Bulgarian 
Government will immediately make available certain foodstuffs for the relief 
of the population of Greek and Yugoslav territories which have suffered as a 
result of Bulgarian aggression. The quantity of each product to be delivered - 
will be determined by agreement between the three governments, and will be 
considered as part of the reparation by Bulgaria for the loss and damage 
pontot by Greece and Yugoslavia. l es 


£ 
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Two. The term “war material” used in Article XII shall be deemed to 
include all material or equipment belonging to, used by, or intended for use 
by enemy military or para-military formations or members thereof. 

Three. The use by the Allied (Soviet) High Command of Allied vessels 
handed over by the Government of Bulgaria in accordance With Article XIV 
of the armistice and the date of their return to their owners will be the sub- 
ject of discussion and settlement between the Allied Governments concerned 
and the Government of the Soviet Union ~ 

Four. It is understood that in the application of Article XV the Allied 
(Soviet) High Command ‘will also arrange for the provision of Bulgarian 
currency, supplies, services, et cetera, to meet the needs of the representa- 
tives of the Governments of the United Kingdom and. the United States in 
Bulgaria. 

Done at Moscow in triplicate, in English and Russian languages, both 
English and Russian texts being authentic. 


i 


ARMISTICE WITH HUNGARY?! 
` . January 20, 1945 
Agreement Concerning an Armistice Between the Union of Soviet Socialist 
Republics, the United Kingdom of Great Britain and Northern Ireland, ` 


‘and the United States of America on the One Hand and Hungary on the 
Other. ` 


The Provisional National Government of Binay, recognizing the fact 
of the defeat of Hungary in the war against the Soviet Union, the United 
Kingdom, the United States of America, and other United Nations, accepts 
the armistice terms presented by the Governments òf the above-mentioned 


_ three powers, acting on behalf of all the United Nations vaih are in a state 


of war with Hungary. 

On the basis of the foregoing the representative of the Allied (Soviet) High 
Command, Marshal of the Soviet Union K. E. Voroshilov, duly authorized 
thereto by the Governments of the Soviet Union, the United Kingdom, and 
the United States of America, acting on behalf of all the United Nations 


„which are at war with Hungary, on the one hand and the representatives of 


the Provisional National Government of Hungary, Minister for Foreign 
Affairs, Mr. János Gyöngyösi, Colonel General János Vörös, and State 
Secretary of the Cabinet of Ministers, Mr. István Balogh, on the other, hold- 
ing proper full powers, have signed the following conditions: ` 

Article I- (A) Hungary has withdrawn from the war against the U.S.S.R. 
and the other United Nations, including Czechoslovakia, has severed all 
relations with Germany and has declared war on Germany. 

(B) The Government of Hungary undertakes to disarm the German 
armed forces in Hungary arid to hand them over as prisoners of war. 


1 Department of State Bulletin, Vol. XII, No. 291 (January 21, 1945), p. 83. 
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The Government of Hungary also undertakes to intern fadon of 


` Germany. 


(C) The Government of Hungary undertakes to maintain and make 
available such land, sea and air forces as may be specified for service under 


` the general direction of the Allied (Soviet) High Command. In this connec- 


tion Hungary will provide not less than eight infantry divisions with corps ` 


.on Hungarian territory in any direction if, in the opinion of the Allied. 


troops. These forces must not be used on Allied territory except with the 
prior consent: of the Allied Government concerned. 

(D) On the conclusion of hostilities. against Germany, tho Hungarian 
armed fọrces must be demobilized and put on a peace footing under the 
supervision of the Allied Control Commission.. (See Annex to Article I.) 

Article II. Hungary has accepted the obligation to evacuate all Hun- 
garian troops and officials from the territory of Czechoslovakia, Yugoslavia 
and Rumania occupied by her within the limits of the frontiers of Hungary 
existing on December 31, 1937, and also to repeal all legislative and admini- 
strative provisions relating to the annexation or incorporation into Hungary 
of Czechoslovak, Yugoslav and Rumanian territory. 

Article IIT. The Government and High Command of Fuic will en- 
sure to the Soviet and other Allied forces facilities for the free movement 


(Soviet) High Command, the military situation requires this, the Govern- 
ment and High Command of Hungary giving such movement every possible 
assistance with their own means of communication and at their own expense 
on land, on the water and in the air. (See Annex to Article III.) 

Article IV. The Government of Hungary will immediately release all 
Allied prisoners of war and internees. Pending further instructions the 
Government of Hungary will at its own expense provide all Allied prisoners 
of war and internees, displaced persons and refugees, including nationals of 
Czechoslovakia and Yugoslavia, with adequate food, clothing, medical serv- 
ices, and sanitary and hygienic tequirements, and also with means of 
transportation for the return of any such persons to their own country. 


Article V. The Government of Hungary will immediately release, regard- ` 


less of, citizenship’ and nationality, all persons held in confinement in 
connection with their activities in favor of the United Nations or because of 
their sympathies with the United Nations’ cause or for racial or religious 


reasons, and will repeal all PETORO legislation and disabilities arising ` 


therefrom. 


The Government of Hungary will -take all the necessary measures to 


ensure that all displaced persons and refugees within the limits of Hungarian 


territory, including Jews and stateless persons, are accorded at least the 


same measure of protection and security as its own nationals. 

Article VI. The Government of Hungary undertakes to return to the 
Soviet Union, and also to Czechoslovakia and Yugoslavia and to the other 
United Nations, by the dates specified by the Allied Control Commission, 


\ : 7 


OFFICIAL DOCUMENTS 99 


and in complete good order, all valuables and materials removed during the 
war to Hungary from the United Nations’ territory and belonging to state, 
public or coöperative organizations, enterprises, institutions or individual 
citizens, such as factory and works equipment, locomotives, rolling stock, 
tractors, motor vehicles, historic monuments, museum treasures and any 
other property. 

Article VII. The Government dd High Command of Hungary undertake 


` to hand over as booty into‘the hands of the Allied (Soviet) High Command 


all German war material located on Hungarian territory including vessels of 
the fleet of Germany. 
Article VIII. The Government and High Command of Hungary undertake 


` not to permit, without the authorization of the Allied Control Commission, 


the export or expropriation of any form of property (including valuables and 
currency) belonging to Germany or her nationals or to persons resident; in 
German territory or. in territories occupied by Germany. They will safe- 
guard such property in the manner specified by the Allied Control Com-. 
mission. 

Article IX. The Government and High Command of Hungary undertake 
to hand over to the Allied (Soviet) High Command all vessels belonging to'or 
having belonged to the United Nations which are located in Hungarian 
Danubian ports, no matter at whose disposal these vessels may be, for use 
during the period of the war against Germany by the Allied (Soviet) High - 
Command in the general interests of the Allies, these vessels subsequently to 
be returned to their owners. 

The Government of Hungary will bear the full material responsibility for 
any damage or destruction of the aforementioned property until the moment 
_ of its transfer to the Allied (Soviet) High Command. 

Article X. Hungarian merchant vessels, whether in Hungarian or foreign 
waters, shall be subject to the operational control of the Allied (Soviet) High 
Command for use in the general interests of the Allies. 

Article XI. The Government of Hungary will make regular payments in 
Hungarian currency and provide commodities (fuel, foodstuffs, et cetera), 
facilities and services as may be required by. the Allied (Soviet) High Com- 
mand for the fulfillment of its functions as well as for the needs of missions 

and representatives of the Allied states connected with the Allied Control 
` Commission., 

The Government of Hungary will also assure, in the case of need, the use 
and regulation of the work of industrial and transport enterprises means of 
communication, power stations, enterprises and- installations of public utility, 
stores of fuel and other niaterial in accordance with instructions issued 
during the armistice by the Allied (Soviet) High Command or the Allied 
Control Commission. (See Annex to Article XT.) 

Article XII. Losses caused to the Soviet Union, Czechoslovakia and 
Yugoslavia by military operations and by the occupation by Hungary of the 
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territories of these states will be madé good by Hungary to the Soviet 


_ - Union, Czechoslovakia and Yugoslavia, but taking into consideration that , 


Hungary has not only withdrawn from the war against the United Nations 
but has declared war against Germany, the parties agree that compensation 
for the indicated losses will be made by Hungary not in full but only in part; 
namely, to the amount of 300,000,000 American ‘dollars payable over six 
years in commodities (machine equipment, river craft, grain, livestock, et 
cetera), the sum to be paid to the Soviet Union to amount to 200,000,000 . 
_ American dollars and the sum to be paid to Czechoslovakia and Yugoslavia 
to amount to 100, 000, 000 American dollars. ` 

Compensation will be paid by Hungary for as and damage caused by the 
war to other Allied states and their nationals, the amount of compensation to. 
be fixed at a later date. (See Annex to Article XII.) 

Article XIII. The Government of Hungary undertakes to restore all legal 
rights and interests of the United Nations and their nationals on Hungarian 
_ territory as they existed before the war and also to return their property in 
complete good order.. 

. Article XIV. Hungary will codperate in the E E and trial, as well 
as the surrender to the Governments concerned, of persons accused of war 
crimes. 

Article XV. The Government of Hungary undertakes to dissolve immedi- 
ately all pro-Hitler or other fascist political, military, paramilitary and other 
organizations on Hungarian territory conducting propaganda hostile to the 
United Nations and not to tolerate the existence of such organizations in the _ 
future. 

Article XVI. The publication, introduction and distribution in Hungary ; 
of periodical or nonperiodical literature, the presentation of theatrical per- 
formances or films, the operation of wireless stations, post, telegraph and 
telephone services. will take place in agreement with the Allied (Soviet) 
High Command. (See Annex to Article XVI.) 

Article XVII. Hungarian civil administration will be restored in the f 
whole area of Hungary separated by not less than 50-100 kilometres (depend- 
ing upon conditions of terrain) from the front line, Hungarian administrative 
bodies undergaking to carry out, in the interests of the reëstablishment of 
peace and security, instructions and orders of the Allied (Soviet) High Com- 
mand or Allied Control Commission issued by them for the purpose of 
securing the execution of these armistice terms. 

Article XVIII. For the whole of the period of the armistice there will be 
established in Hungary an Allied Control Commission which will regulate 
and supervise the execution of the armistice terms under the chairmanship 
of the representative of the Allied (Soviet) High Command and with the 
participation of representatives of the United Kingdom and ‘the United 
States. ` 

During the period between the coming. into force of the armistice and the 
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conclusion of hostilities against Germany, the-Allied Control Commission 
will be under the general direction of the Allied (Soviet) High Command. 
(See Annex to Article XVIII.) 

Article XIX. The Vienna Arbitration Award of November 2, 1938 and 
the Vienna Award of August 30, 1940, are hereby declared to be null and 
void. : 

_Article XX. The present terms come into force at the moment of their 
signing. | 

Done in Moscow J anuary 20, 1945, in one copy which will be entrusted to 
_ the safekeeping of the Government of the Union of Soviet Socialist Repub- 
lics, in the, Russian, “English and Buen languages, the Russian and 
English texts being anichentic. 

Certified copies of the present ener with Annexes, will be trans- 
mitted by the Government of the Union of Soviet Socialist Republics to each 
of the other Governments on whose behalf the present agreement is being 
signed. 

For the Governments of the Union of Soviet Socialist: Republics, the 
United Kingdom and the United States of Aneros: 

Marshal K. E. VoRosmLov. 

For the Provisional National Government of N. 

János Grdnerist, Colonel General JAnos Vöros, and IstvAN BALOGH. 


Annex to Agreement Concerning an Armistice Between the Union of Soviet 

Socialist Republics, the United Kingdom of Great Britain and Northern 

` Ireland, and the United States of America on the One Hand and Hun- 
gary on the Other, Signed in Moscow, January 20, 1945 


A.. Annez to Article I. 


The Hungarian Military Command shall hand over to the Allied (Soviet) 
High Command within a period fixed by, the latter all the information at its 
disposal regarding the German armed forces and the plans of the German - 
Military Command for the development of military operations against the 
Union of Soviet Socialist Republics and the other United Nations and also 
the charts and maps and all operational documents relating to the military 
operations of the German armed forces. ` 

The measures provided for in Article I of the agreement regarding the 
internment of nationals of Germany now in Hungarian territory do not 
apply to nationals of that country of Jewish origin. _ 


B. Annez to Article III. 


The assistance specified in Article III of the agreement shall be taken to 
mean that the Government and High Command of Hungary will place 

` at the disposal of the Allied (Soviet) High Command, for use at its discretion 
during the armistice, in complete good order and with the personnel required 
for their maintenance, all Hungarian military, air and river fleet installations 


7. 


102 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
and buildings, ports, barracks, warehouses, airfields, means of communica- 
_ tion and meteorological stations which might be required for military needs. 


C. Annex to Article XI. 
The Government of Hungary will withdraw and Rdm within such timè 


`, limits and on such terńs as the Allied (Soviet) High Command may specify, 


all holdings in Hungarian territory. of clirrencies issued by the Allied (Soviet) 
High Command, and will hand over currency so withdrawn free of cost to the 
Allied (Soviet) High Command. 

The Government of Hungary will not permit the disposal of external 
Hungarian assets or disposal of internal Hungarian assets to foreign Govern- 
ments or foreign- nationals without the permission of the Allied (Soviet): 
High Command or the Allied Control Commission. 


D. Annez to Article XII. 


` The precise nomenclature and varieties of commodities to be delivered by 
Hungary to the Soviet Union, Czechoslovakia and Yugoslavia in accordance 
with Article XII of the agreement and also the more precise periods for 
making these deliveries each year shall be defined in special agreements 
between the respective Governments. These deliveriés will be calculated at 
1938 prices with an increase of 15 per cent for industrial equipment and 10 
per cent for other goods. A 
, As the basis of calculation for payment of the indemnity foreseen in Article 
` XII of the agreement, the American dollar is to be used at its gold parity 
on the day of signing of the agreement, i.e., 35 dollars to one ounce of gold. 

In connection with Article XII it is understood: that the Hungarian Gov- 
ernment will immediately make available certain food and other supplies 
required for relief and rehabilitation of the population of those Czechoslova- 
` kian and Yugoslavian territories which have suffered as a result of Hun- 
garian aggression. The quantities of products to be delivered will be deter- - 
mined by agreement between the three governments and will be considered 
as part of the reparation by Hungary for the loss and damage sustained 
by Czechoslovakia and Yugoslavia: 


E. Annex to Article XVI. 


The Government of Hungary will ensure that wireless communication, 
telegraphic and postal correspondence, and correspondence in cipher and by 
courier, as well as telephonic communication with foreign countries,’ of. 
Embassies, Legations and Consulates situated in Hungary will be con- - 
ducted in the manner'laid down by the Allied (Soviet) aun Command. 


F. Annex to Ariicle XVII. 


Contřol over the exact execution of the armistice terms will be entrusted: to 
_ the Allied Control Commission to be established in conformity with Article 
XVIII of the armistice agreement.. 


y 
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The Goyernment of Hungary and its organs shall fulfill all the instructions 
of the Allied Control Commission arising out of the armistice agreement. 
The Allied Control Commission will set up special organs or sections 
entrusting them respectively with the execution of various functions. In 
addition, the Allied Control Commission may have its officers in various 


-parts of Hungary. 


The Allied Control Commission will have its seat in the city of Budapest. 
Moscow, J January 20, 1945. - 


Protocol to the Armistice oo with Hunga 


In signing the armistice agreement with the Government of Hungar y» the 


Allied Governments signatory thereto have agreed as follows: 
One. The term. “war material” used in Article VII shall be dad to 
include all material or equipment belonging to, used by, or intended for use 


by the military or para-military formations of the enemy or members thereof. 


Two. The use by the Allied (Soviet) High Command of Allied vessels - 


handed over by the Government of Hungary in accordance with Article IX 
of the armistice and the date of their return to their owners will be the sub- 
ject of discussion and settlement between the Government of the Soviet 
Union and the Allied Governments concerned. 

Done in Moscow in three copies, each in the Russian and English lan- 
guages, the Russian, and English texts being authentic. i 


January 20, 1945. i 
cogrzaanoe ar tthe, Pine, 


m; 


February 4-11, 1945 \ 


The followings statement is made by the Prime Minister of Great Britain, ; 


the President ‘of the United States of America, and. the Chairman of the 
Council of Peoples Commissars of the Union of Soviet Socialist Republics on 
the results of the Crimean Conference: 


THE DHFHAT OF GERMANY 


We have considered and determined the military plans of the three allied 
. powers for the final defeat of the common enemy. The military staffs of the 
three allied nations have met in daily meetings throughout the Conference. 
These meetings have been most satisfactory from every point of view and 


' have resulted in closer coérdination of the military effort of the three Allies 


than ever before. The fullest, information has been inter-changed. - The 


` timing, scope and codrdination of new and even more powerful blows to be 


launched by our armies and air forces into the heart of Germany from the 


‘East, West, North and South have been fully agreed and planned in detail. 


Our combined military plans will be made known only as we execute them, 


but we believe that the very close working partnership among the three 


H 


l 
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staffs attained at this Conferencé will result in shortening the War. Meet- 
ings of the three stafis will be continued i in the future whenever the need 
arises. 

Nazi Germany is doomed. The German people will only make the cost 
of their defeat heavier to themselves by attempting to continue a hopeless 
resistance. ; 


THE OCCUPATION AND CONTROL OF ey 


We ‘have agreed on common policies and plans for enforcing the uncon- 
ditional surrender terms which we shall impose together on Nazi Germany 
after German armed resistance has been finally crushed. These terms will 
not be made known until the final defeat of Germany has been accomplished. 


- , Under the agreed plan, the forces of the three powers will each occupy a 


sepdrate zone of Germany. Codordinated administration and control has 
‘been provided for under the plan through a central control commission con- 
sisting of the Supreme Commanders of the three powers with. headquarters 
in Berlin. It has been agreed that France should be invited by the three 
powers, if she should so desire, to take over a zone of occupation, and to > 
participate as a fourth member of the control commission, The limits of the, 
French zone will be agreed by the four governments concerned through their 
representatives on the European, Advisory Commission. 

- It is our inflexible purpose to destroy German militarism and Nazism and 
to ensure that Germany will never again be able to disturb the peace of the 
world, We are determined to disarm and disband all German armed forces; 
break up for all time. the German,General Staff that has repeatedly con- ’ 
trived the resurgence of German militariam; remove or destroy all German 
‘military equipment; eliminate or control all German industry that could be 
- used for military production; bring all war criminals to just and swift 
punishment and exact reparation in kind for the destruction wrought by the 
Germans; wipe out the Nazi Party, Nazi laws, organizations and institu- 
tions, remove all Nazi and militarist influences from public office and from 
the cultural and economic life of the German people; and take in harmony 
such other measures in Germany as may be necessary to the future peace and 
safety of the world. Itis not our purpose to destroy the people of Germany, 
but only when Nazism and militarism have been extirpated will there be 
hope for a decent life for Germans, and a place for them in the comity of 
nations. , 


t 


REPARATION BY GERMANY 


We have considered the question of the damage caused by Germany to the 
allied nations in this war and recognized it as just that Germany be obliged 
to make compensation for this damage in kind to the greatest extent pos- - 

‘gible. A commission for the compensation of damage will be established. 
The commission will be instructed to consider the question of me extent and ` 
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methods for compensating damage caused by Germany t t the allied coun- 
tries. The commission will work in Moscow. 


UNITED NATIONS CONFERENCE 


We are resolved upon the earliest possible establishment with our allies of a 
general international organization to maintain peace and security. We be- 
lieve that this is essential, both to prevent aggression and to remove the 
political, economic and social causes of war through the close and continuing 
collaboration of all peace-loving peoples. 

The foundations were laid at Dumbarton Oaks. On the important ques- 
tion of voting procedure, however, agreement was not there reached. The 
‘present Conference has been able to resolve this difficulty. - 

We have agreed that a conference of United Nations should be called to 
meet at San Francisco in the United States on April 25, 1945, to prepare the 
charter of such an organization, along the lines AE in the informal 
conversations at Dumbarton Oaks. 

The Government of China and the Provisional Government of France 
will be immediately consulted ahd invited to sponsor invitations to the 
conference jointly with the Governments of the United States, Great Britain 
and the Union of Soviet Socialist Republics. As soon as the consultation 
with China and France has been completed, the text of the proposals on 
voting procedure will be made public. 


DECLARATION ON LIBERATED EUROPE 


The Premier of the Union of Soviet Socialist Republics, the Prime Minister 
of the United Kingdom, and the President of the United States of America 
have consulted with each other in the common interests of the peoples of 
their countries and those. of liberated Europe. They jointly declare their 
-mutual agreement to concert during the temporary period of instability in 

liberated Europe the policies of their three governments in assisting the 
peoples liberated from the domination of Nazi Germany and the peoples of .. 
the former Axis satellite states of Europe to solve by democratic means their 
pressing political and economic problems. 
The establishment of order in Europe and the rebuilding of national eco- 
nomic life must be achieved by processes which will enable the liberated 
peoples to destroy the last vestiges of Nazism and Fascism and to create 
democratic institutions of their own choice. This is a principle of the 
Atlantic Charter—the right of all peoples to choose the form of government 
under which they will live—the restoration of sovereign rights and self- 
government to those peoples who have been forcibly deprived of them by the 
aggressor nations. 

To foster the conditions i in which the liberated peoples may exercise these 
rights,.the three governments will jointly assist the people in any European 
liberated state or former Axis satellite state in Europe where in their judg- 
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ment conditions require (A) to establish conditions of internal peace; (B) to 
carry out emergency measures for the relief of distressed peoples; (C) to form 
interim governmental authorities broadly representative of all democratic 
elements in the population and pledged to the earliest possible establishment — 
through free elections of governments responsive to the will of the people; 
and (D) to facilitate where necessary the holding of such elections. 

The three governments will consult the other United Nations and pro- 
visional authorities or other governments in. Europe when matters of direct 
interest to them are under consideration. 

When, in the opinion of the three governments, conditions in any’ Euro- 
pean liberated state or any former Axis satellite state in Europe make such 
action necessary, they will immediately consult together on the measures 

_ necessary to discharge the joint responsibilities set forth in this declaration. 

By this declaration we reaffirm our faith in the principles of the Atlantic 
Charter, our pledge in the declaration by the United, Nations, and our 
determination to build in coöperation with other peace-loving nations world ~ 
order under law, dedicated to peace, security, freedom and gopal well-being 
of all mankind. 

In issuing this declaration, the three powers express the hope that the 
Provisional Government of the French Republic may be associated with them 
in the procedure suggested. 


oy POLAND 


A new situation has been created in Poland as a result of her complete 
liberation by the Red Army. This calls for the establishment of a Polish . 
provisional government which. can be more broadly based than was possible 
before the recent liberation of Western Poland. The provisional govern- 
ment which is now functioning in Poland should therefore be reorganized orf 
a broader democratic basis with the inclusion of democratic leaders from 
Poland itself and from Poles abroad. This new government should then be 
called the Polish Provisional Government of National. Unity. : 

M. Molotov, Mr. Harriman and Sir A. Clark Kerr are authorized asa . 
commission to consult in the first instance in Moscow with members of the . 
present provisional government and with other Polish democratic leaders ` 
from within Poland and from abroad, with a view to the reorganization of the 
present government along the above lines. This Polish Provisional Govern- 

` ment of National Unity-shall be pledged to the holding of free and unfettered. 
elections as soon as possible on the basis of universal suffrage and secret | 
ballot. In these elections all democratic and anti-Nazi parties shall have the 
right to take part and to put forward candidates. 

When a Polish Provisional Government of National Unity has bean 
properly formed in conformity with the above, the government of the 
U.8.8.R., which now maintains diplomatic relations with the present pro- 
visional government of Poland, and the government of the United Kingdom 
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and the government of the U. S. A. will establish diplomatic relations with 
the new Polish Provisional Government of National Unity, and will exchange 
ambassadors by whose reports the respective governments will be kept in- 
formed about the situation in Poland. 

The three heads of government consider that the Eastern frontier of 
Poland should follow the Curzon line with digressions from it in some regions 
of five to eight kilometres in favour of Poland. They recognized that 
Poland must receive substantial -accessions of territory in the North and 
West. They feel that the opinion of the new Polish Provisional Government 
of National Unity should be sought in due course on the extent of these 
accessions and that the final delimitation of the western frontier of Poland 
should thereafter await the peace conference. 


YUGOSLAVIA ` 


We have agreed to recommend to Marshal Tito and Dr. Subasic that the 
agreement between them should be put into effect immediately, and that.a 
new government should be formed on the basis of that agreement. 
` We also recommend that as soon as the new government has been formed 


_it should declare that: 


(1) The anti-Fascist assembly of National Liberation (Avnoj) should be 
extended to include members of the last Yugoslav Parliament (Skupschina) 


, who have not compromised themselves by collaboration with the enemy, 


thus forming a body to be known as a temporary Parliament; and, 
(2) Legislative acts passed by the anti-Fascist Assembly of National Lib- 
eration will be subject to subsequent ratification by a constituent assembly. 
There was also a general review of other Balkan questions. 


MBETINGS OF FOREIGN SECRETARIES / 


Throughout the Conference, besides the daily meetings of the heads of 
governments and the Foreign Secretaries, separate meetings of the three 
Foreign Secretaries, and their advisors have also been held daily. 

These meetings have proved of the utmost value and the Conference 
agreed that permanent machinery should be set up for regular consultation 
between the three Foreign Secretaries. They will, therefore, meet as often 
as may be necessary, probably about every three or four months. These 
meetings will be held in rotation in the three capitals, the first meeting being 
held in London, after the United Nations Conference on World Organization. 


¥ . 


UNITY FOR PEACE AS FOR WAR 
Our meeting here in the Crimea has reaffirmed our common determination 
to maintain and strengthen in the peace to come that unity of purpose and of 
action which has made victory possible and certain for the United Nations in 
this war. We believe that this is a sacred obligation which our Governments 
owe to our peoples and to all the peoples of the world. 
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Only with the continuing and growing codperation and understanding 
among our three countries and among all the peace-loving nations can the 
highest aspiration of humanity be realized—a secure and lasting peace which 
will, in the words of the Atlantic Charter, “afford assurance that all the men 
in all the lands may live out their lives in freedom from fear and want.” 

Victory in this war and establishment of the proposed international or- 
ganization will provide the greatest opportunity in all history to create in 
the years to come the essential conditions of such a peace. \ 

Signed: Winston S. CHURCHILL 
FRANKLIN D., ROOSEVELT 


TE `- J. STALIN 
February 11, 1945. l EZ 


3 


/ 


INTER-AMERICAN CONFERENCE ON WAR AND PEACE 
ACT OF CHAPULTEPEC! 


March 3, 1945 


Deception: on reciprocal assistance and American solidarity by the 
governments represented at the inter-American conference on war and peace, 

Whereas: 

1. The peoples of the Americas, animated by a profound love of justice, 
remain sincerely devoted to the principles of international-law; g 
2. It is their desire that such principles, notwithstanding the present 
difficult circumstances, may prevail with greater force in future inter- 

national relations; 

3. The inter-American conferences have repeatedly proclaimed certain 
fundamental principles, but these must be reaffirmed and proclaimed at a 
time when the juridical bases of the community of nations are being estab- 
lished; 

4. The new sii uation in the world makes more imperative than ever the 
union and solidarity of the American peoples, for the defense of their rights 
and the maintenance òf international peace; 

5. The American states have been incorporating in their intérnational 
law, since 1890, by means of conventions, resolutions and Aecistationa; the 
following principles: 

(A) The proscription of territorial conquest and the E A of all 
acquisitions made by force. (Biest international conference of American 
states, 1890.) 

(B) The condemnation of ATEN TA by a state in the internal or ex- 
ternal affairs of another. (Seventh International Conference of American 
States, 1933, and Inter-American Conference for the Maintenance of FOOR; 
1936.) 

1 Department of State Bulletin, Vol. XII, No. 297 (Mar. 4, 1945), p. 339. 


L 
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(C) The recognition that every war or threat of war affects directly or 
indirectly all civilized, peoples, and endangers the great principles of liberty 
and justice which constitute the American ideal and the standard of its inter- 
national policy. (Inter-American Conference for the Maintenance of 
Peace, 1936.) - 

(D) The procedure of ma consultation in order to find means of 
peaceful coöperation in the event of war or threat of war between American 

` countries. ‘(Inter-American Conference for the Maintenance of Peace, 
1936.) 

(E) The recognition that every act susceptible of disturbing the peace of 
America affects each and every one of them and justifies the initiation of the 
procedure of consultation. (Inter-American Conference for the Mainte- 
nance of Peace, 1936.) ‘ 

(F) That any difference or dispute between the American nations, whether 
its nature or origin, shall be settled by the methods of conciliation, or unre- 
stricted arbitration, or through the operation of international justice. 
(Inter-American Conference for the Maintenance of Peace, 1936.) 

(G) The recognition that respect for the personality, sovereignty and 
independence of each American state constitutes the essence of international 
order sustained by continental solidarity, which historically has been 
expressed and sustained by declarations and treaties in force. (Ninth Inter- 
national Conference of American States, 1938.) 

(H) The affirmation that respect for the faithful observance of treaties 
constitutes the indispensable rule for the development of peaceful relations 
between states and treaties can only be revised by agreement of the con- 
tracting parties. (Declaration of American principles, Eighth International 
Conference of American States, 1938.) 

(I) That in case the peace, security or territorial integrity of any American 
republic is threatened by acts of any nature that may impair them, they 
preclaim their common concern and their determination to make effective 
their solidarity, codrdinating their respective sovereign will by means of the 
procedure of consultation, using the measures which in each case the cir- 
cumstances may make advisable. (Declaration of Lima, pene Inter- 
national Conference of American States, 1938.) 

(J) That any attempt on the part of a non-American State against the 
integrity or inviolability of the territory, the sovereignty or the political 
independence of an American State shall be considered as an act of aggression 
against all the American States. (Declaration XV of the second meeting of 
the Ministers of Foreign Affairs, Havana, 1940.) 

6. The furtherance of these principles, which the American States have 
practiced in order to secure peace and solidarity between the nations of the 
continents, constitutes an effective means of contributing to the general 
system of world security and of facilitating its establishment; 

7. The security and solidarity of the continent are affected to the same 
extent by an act of aggression against any of the American States by a non- 
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American State, as by an American State oe one or more American 
States. 
. Part I 

Declaration: 

First. That all sovereign States are juridically equal amongst themselves. . 

Second. That every State has the right to the respect of its individuality 
and independence, on the part of the other members of the international 
community. 

Third. That every attack of a state against the integrity or the inviola- 
bility of territory, or against the sovereignty or political independence of an 
American state, shall, conformably to Part III thereof, be considered as an 
act of aggression against the other states which sign this declaration. 

In any case, invasion by armed forces of one state into the territory of 
another, trespassing boundaries established by treaty and marked in i i 

ance therewith, shall constitute an act of aggression. ; 

Fourth. That in case that acts of aggression occur or there may 66 
reasons to believe that an aggression is being prepared by any American state, 
the states signatory to this declaration will consult amongst themselves in 
order to agree upon measures they think it may be advisable to take. 

Fifth. That during the war and until treaty arrangements recommended 
in Part II hereof, the signatories of this declaration recognize such threats 
and acts of aggression as indicated in paragraphs third and-fourth above, 
constitute an interference with the war effort of the United Nation’s calling 
for such procedures, within the scope of their general constitutional and war 
. powers, as may be found necessary including: 

Recall of chiefs of diplomatic missions; 

Breaking of diplomatic relations; 

Breaking of consular relations; 

Breaking of postal, telegraphic, telephonic, ado lokon? relations; 

Interruption of economic, commercial and financial relations; 

Use of armed force to prevent or repel aggression. 

Sixth. That the principles and procedure contained iù this declaration 
shall become effective immediately; inasmuch as any act of aggression or 
threat of aggression during the present state of war interferes with the war 
effort of the United Nations to obtain victory. Henceforth, and with the 
view that the principles and procedure herein stipulated shall conform with. 
the constitutional principles of each republic, the respective governments 
shall take the necessary steps to perteot this instrument in order that it shall 
be in force at all times. 

Part II 

Recommendation. 

The inter-American conference on problems of war and peace recommends: 

That for the purpose of meeting threats of acts of aggression against any 
American republic following the establishment of peace, the governments of - 
the American republics should consider the conclusion, in accordance with 
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their constitutional processes, of a treaty establishing procedures whereby 
such threats or acts may be met by: 
The use, by all or some of the signatories-of said treaty thereto, of any one 
or more of the following measures: 
-Recall of chiefs of diplomatic missions; 
Breaking of diplomatic relations; 
Breaking of consular relations; 
Breaking of postal, telegraphic, leska, radio-telephonic reae 
Interruption of economic, commercial and financial relations; use of armed 
force to prevent or repel agression. 


Aè 


Parr III 


This declaration and recommendation provide for a regional arrangement 
for dealing with matters relating to the maintenance of international peace 
and security as are appropriate, of regional action and procedures referred to 
therein shall be consistent with the purposes and principles of the general 
international organization when formed. ` 

This declaration and recommendation shall be known by the name of Act 
of ee al 


\ 


INTERNATIONAL CIVIL AVIATION CONFERENCE * 
FINAL act AND APPENDIXES 
December 7, 1944 


' The Governments of Afghanistan, Australia, Belgium, Bolivia, Brazil, 
Canada, Chile, China, Colombia, Costa Rica, Cuba, Czechoslovakia, 
Dominican Republic, Ecuador, Egypt, El Salvador, Ethiopia, France, 
Greece, Guatemala, Haiti, Honduras, Iceland, India, Iran, Iraq, Ireland, 
Lebanon, Liberia, Luxembourg, Mexico, Netherlands, New Zealand, Nica- 
ragua, Norway, Panama, Paraguay, Peru, Philippine Commonwealth, 
Poland, Portugal, Spain, Sweden, Switzerland, Syria, Turkey, Union of 
South Africa, United Kingdom, United States of America, Uruguay, Vene- 
zuela, and Yugoslavia; 

Having accepted the invitation extended to them by the Government of 
the United States of America to be represented at an International Civil 
Aviation Conference; 

. Appointed their respective delegates, who are listed below by countries in 
the order of alphabetical precedence: f 

Who met at Chicago, Illinois, on November 1, 1944, under the Temporary 

: Presidency of Adolf A. ie Jr., Chairman of the Delegation of the United 
States of America. 


* Texts as released by Department of-State. 
+ Names of delegates omitted here and in list of committees following. 
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Henrik de Kauffmann, Danish Minister at Washington, and Mom 
Rajawongse Seni Pramoj, Thai Minister at Washington, attended the First 
Plenary Session in response to an invitation extended by the Government 
of the United States to be present in a personal capacity. The Conference, 
on the recommendation of the Committee on Credentials; approved the 
attendance of the Danish Minister and ae Thai Minister at the remaining 
sessions of the Conference. 

Warren Kelchner, Chief of the Division of International Conferences, 
Department of States of the United States, was designated, with the approval 
of the President of the United States, as Secretary General of the Conference; 
and Theodore P. Wright, Administrator of Civil Aeronautics, Civil Aéro- 
nautics Administration, Department of Commerce of the United States, was 
designated Technical Secretary of the Conference. 

Adolf A. Berle, Jr., Chairman of the Delegation of the United States of 
America, was dlected Permanent President of the Conference at the Second 
Plenary Session, held on: November 2, 1944. l i 

Max Hymans, Chairman of the Delegation of France, and Kia-ngau 
Chang, Chairman of the DelegaHon of China, were elected Vice Presidents 
of the Conference. 

The Executive Committee,- bompad of the Ghaid of ‘the respective 
Delegations, and presided over by the Temporary President of the Confer- ` 
ence, appointed a Steering Committee of the Conference, with the follow-- 
ing membership: : 


STEERING COMMITTEE 


The eaid President appointed the following members of the 
General Committee constituted by the Conference: | 


I 


COMMITTEE ON NOMINATIONS 
CoMMITTER ON CREDENTIALS 


COMMITTEE ON RULES AND REGULATIONS 

On November 30, 1944, the Coördinating Committee was appointed by > 
the Executive Committee, with the following membership: 

COÖRDINATING COMMITTEE \ 

The Conference was divided into four Technical Committees, The 

officers of these Committees, as elected by the Conference, and officers of _ 

the Subcommittees established by the Committees, are listed below: . 

COMMITTEE I 


MULTILATERAL AVIATION CONVENTION AND INTERNATIONAL 
AERONAUTICAL BODY 


SUBCOMMITTHE 1 
International Organization 
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SUBCOMMITTHE 2 
Air Navigation Principles 
‘SUBCOMMITTEE 3 
Air Transportation Principles 
COMMITTEE II 
TuCHNICAL STANDARDS AND PROCEDURES 
SUBCOMMITTEE | 
Communications Procedure; Airways System 
SUBCOMMITTEE 2 
` Rules of the Air; Air Traffic Control Practices 
SUBCOMMITTEE 3 ` 


l Sepo TAR Governing the Licensing of Operating ane M eçhanical 
Personnel; Log Books 


1 


SUBCOMMITTEE 4 
- Airworthiness of Aircraft 
SUBCOMMITTEE 5 
Registration and Identification of Aircraft . 


ian ee: 


SUBCOMMITTEE 6 

Collection and Dissemination of Meteorological Information 
_ SUBCOMMITTEE 7. 

. Aeronautical Maps and Charis 


SUBCOMMITTHE 8 
Customs Procedures; Manifests - 
SUBCOMMITTEE 9 
Accident Investigation, Including Search and Salvage 
SUBCOMMITTEE 10 
Publications and Forms 
COMMITTEE III 
PROVISIONAL Are ROUTES 
SUBCOMMITTEH 1 
Standard Form of Provisional Route Agreements 
COMMITTEE, IV 
INTERIM COUNCIL 


SUBCOMMITTEE 1 l 
Composition and Organization of the Interim Council 


t wie 
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BUBCOMMITTER 2 
Powers and Duti of the Interim Council 


The Final Plenary Session was held on December 7, 1944. ; 

' As a result of the deliberations of the Conference, as recorded in the 
minutes and reports of the respective Committees and Subcommittees and 
-of the Plenary Sessions, the following instruments were formulated: 


_ [INTERIM AGREEMENT ON INTERNATIONAL CIVIL AVIATION 
CONVENTION ON INTERNATIONAL CIVIL AVIATION 
INTERNATIONAL Arm SERVICES TRANSIT AGREEMENT ~ 


TEENAA ONAN AIR TRANSPORT AGREDMENT +. 


THe following resolutions and recommendations were adopted: 
I g \ 
PREPARATION OF THE FINAL Act 
The International Civil Aviation Conference 

Resolves: 

’ That the Secretariat be authorised to prepare the Final Act in E RA 
with the suggestions proposed by the Secretary General in Journal No. 34, , 

' December 4, 1944 and that the Codrdinating Committee-review the text; 

That the Final Act contain the definitive texts of the instruments formu-. 
lated by the Conference in plenary session, and that no changes be made 
therein at the Final Plenary Session. 


p si 
i , Drarr TECHNICAL ANNEXES 
WHEREAS: 

‘The largest possible degree of international. andada of practice l 


in many matters ig important to safe, So peditpuk and easy air navgatoa 
and ` 


WHEREAS: ` 
These matters typically involve problems of great sauces and se aL 
' and require that much new ground be explored; and , 


WHEREAS: | 

Considerable progress has Beat made, during the discussions of the present 
Conference, in the development of codes of practice agreed upon as proper 
by the technicians participating in the discussions, but the time has been 
too limited, and the number of personnel able to participate directly too 
small, to permit carrying the discussions to final conviction of the adequacy 
or correctness of certain of the determinations here made; 
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The International Civil Aviation Conference , 
Resolves:  ! 

That the drafts of annexes for an itamatipial civil aviation convention, 
which are attached hereto as Appendix y, be accepted by the Conference, 
upon the bases that: - e 
a (a) The drafts as'now presented shall be accepted by the participating 

States for immediate and continuing study; 
(b) They shall. be accepted.as constituting models of the desirable 
‘.) scope and arrangement of the several annexes; 

(c) The participating States undertake to forward to the Government 
of the United States (or to the Provisional International Civil Aviation 
Organization if it shall in the meantime have been established), by 
May 1, 1945, any recommendations which they may have for necessary 
‘additions, deletions, or amendments; 

(d) The Government of the United States (or the Provisional Inter- 
national Civil Aviation Organization) will transmit such suggestions to 
the other participating States in anticipation of meetings of the technical 
committees to be established by the Provisional International Civil 
Aviation Organization for dealing with the subject matter of the various 
documents, such meetings to be held as soon as practicable thereafter for 
the purpose of ultimate acceptance of the annexes ‘in final form for 
attachment to a convention. 

(e), Meanwhile, i in so far as the Technical Sibpsonimnlepses have been 
able to agree on recommended practices, the States of the world, bearing 
in mind their present international obligations, are urged to accept these 
practices.as ones.toward which the national practices of the several 
States should be directed as far and as rapidly as may prove practicable. 


III 
TECHNICAL PERSONNEL 


v 


WHEREAS: 
The development and maintenance of suitable international standards in - 
matters relating to international air navigation will require constant analysis, 


„by technically qualified personnel, of the development of the pertinent arts 


and of the various practices existing with respect thereto; 
The International Civil Aviation Conference 


Resolves: 
That the Provisional International Civil Aviation Organization, as,soon 
as possible after its organization, should employ in its Secretariat a suitable 
body of personnel, expert in the fields of zeronautical science and practice . 
in which continuing study will be particularly néeded; and that such tech- 
nically qualified members of the Secretariat should be charged to analyze 
and report to the Provisional International Civil Aviation Organization on 
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problems relating to the drafting of international standards and recom- | 
mended practices and to conduct and report on-such other studies as will 
promote the safe and efficient conduct of international air transportation. 


IV 


METRIC SYSTEM 
Wiermas: 


A standard system of meani in all rules and ioe er pertaining 
to air traffic on international and intercontinental airways. would greatly 
contribute to the safety of these operations; and -Ñ \ 


WHEREAS: ; 

It is considered of high importance that ionas used in rules and oe ; 
tions and other data, with which air crews and other operational -personnel 
have to deal in the preparation of and during flights over various countries, 
should consist of round figures which can easily be remembered; 


The International Civil Aviation poneren 
Resolves: i 
1. That in those cases in which it appears E A A or anterabe to 
make use of the metric system as a primary international standard, units in 
publications and codes of practice directly affecting international air naviga- 
tion should þe expressed both in the metric and English systems; and 
2. That the Provisional International Civil Aviation Organization shall 
make further unification of numbering and systems of dimensioning and 
specification of dimensions used in connection with international air REVIO 
tion the subject of continuing nudy and recommendation. 
l y 
TRANSFER OF TITLE TO AIRCRAFT 
CONSIDERING: 
That the sale of akerit to be used in international operations will.render — 
it desirable for the various governments to reach a common understanding on 
the legal questions involved in the transfer of title: 


~ The International Civil Aviation Conference 
Recommends: 

That the various governments represented at this International Civil — 
Aviation Conference give consideration to the early calling of an inter- 
national conference on private international air law for the purpose of adopt- 
ing a convention dealing with the transfer of title to aircraft and that such 
private air law conference include in the bases of discussions: ~ 


(a) The existing draft convention relating to mortgages, other real 
securities, and-aerial privileges; and 

(b) The existing draft convention on the ownership of aircraft - and : 
the aeronautic register, 
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both of which were adopted by the Comité International Technique d’Experts 
Juridiques Aériens (CITEJA) in 1981. 


VI 


Roms ConvanTION (Mar 29, 1933) RELATING TO THE PRECAUTIONARY . 
ATTACHMENT OF AIRCRAFT ’ 
CONSIDERING: . 

That the expeditious movement of aircraft in international commerce is 
essential in order that the fullest advantage may be derived from the rapid 
means of communication afforded by aircraft; 

That the seizure or detention of aircraft where the attacking creditor 

-cannot invoke a judgment and execution obtained beforehand in the ordinary 
course of procedure, or an equivalent right of execution, affects the expedi- 
. tious movement of aircraft in international commerce; 
The International Civil Aviation Conference 
Recommends: 

That the various governments represented at this International Civil 
Aviation Conference give consideration to the desirability of ratifying or 
adhering to the Convention for the Unification of Certain Rules Relating 
to the Precautionary Attachment of Aircraft, signed at Rome on May 29, 
1933, during the Third International Conference on Private Air Law, in 

so far as such goyerament have not already ratified or adhered to that 
Convention. , 3 
VI 


RESUMPTION OF AND COURDINATION WITH THH SESSIONS OF CITEJA 
CONSIDERING: 

That the Comité International Technique d’Experts Juridiques Aériens 
(CITEJA), created pursuant to a recommendation adopted at the First 
International Conference on Private Air Law held at Paris in 1925, has made 
considerable progress in the development of a code of private international 
air law through the preparation of draft international conventions for final 
adoption at periodic international conferences on private air law; 

That the further elaboration of this code of private international air law 
through the completion of pending CITEJA projects and the initiation of , 
new studies in the field of private air law will contribute materially to the 
development of international civil aviation: 


The International Civil Aviation Conference 
Recommends: 

1. That the various governments represented at this International Civil 
Aviation Conference give consideration to the desirability of bringing 
about the resumption at the earliest possible date of the CITEJA sessions 
which were suspended because of the outbreak of war, of making necessary 
contributions toward the expenses of the Secretariat of CITEJA, and of 


appointing legal experts‘to attend the CITEJA meetings; and 
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2. That consideration also be given by the various governments to the 
desirability of codrdinating the activities of CITEJA with those of the -, 
Provisional International Civil Aviation Organization and, after it shall have 
come into existence, of the permanent International Civil Aviation Organiza- 
tion established pursuant tothe Convention on International Civil Aviation 
drawn ap at Chicago on December 7, 1944. ` 


VIII 
STANDARD Fors or AGREEMENT FOR PROVISIONAL Arm ROUTES 
WHEREAS: $ i ' 
The course of military events will free certain areas of the world from the 
interruption which the war has caused to civil air traffic; 


WHERHAS: - ~ 

The civil transport EET and facilities of many States have been anes 
to a level which i is far from adequate, but on the other hand there exist 
wide opportunities for utilizing the airplane, which has demonstrated its - 
efficiency in rendering rapid transportation on a large scale basis, in bringing 
aid to needy countries and in hastening pe return of normal trade and 
commerce; . l 


WHEREAB: 
The possibilities of air transportation are sO great and at the same time 


"80 unpredictable, that it is desirable to promote early development in this 


field during a transitional period, in order to obtain practical experience a 
giving effect to more permanent arrangements at a later gai 


+ 


WHEREAS: ` so 
Every. State has complete and exclusive sovereignty over the airspace 
above its territory; and 


WHEREAS: $ v 


It is desirable that there should be as great a measure of any as 
possible in any agreements that may be made between States for the opera- 
tion of air services; — ` 

The T nerima Civil Aviation Conan: 
Recommends: 

1. That each State riders to refrain from including specific provisions 
in an agreement which grant exclusive rights of transit, non-traffic stop, and 
commercial entry to any other State or airline, or from making any agree- ` 
ment excluding or discriminating against the airlines of any State, and will 
terminate any existing exclusive or discriminatory rights as soon ‘as such 
action can be taken under presently outstanding agreements; 

2. That the clauses contained in the draft form of standard saan 
hereinafter set out shall be regarded as standard clauses for incorporation 
in the agreements referred to above, it being understood that the right is 
reserved to the States concerned to effect such changes of wording as may ; 
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be necessary in the particular case and to add additional clauses so long ‘as 
` such changes or additions are not inconsistent with the standard clauses, it 
being further understood tha hat nothing herein shall prevent any State from 
entering into agreements with airlines of other States provided that such 
agreements shall incorporate the aforementioned standard clauses to the 
extent that these may be applicable: 


Form or STANDARD AGRHEMENT FOR Porna Arr Routes 


` (1) The contracting parties grant the rights specified in the Annex * 
hereto necessary for establishing the international civil air routes and 
services therein described, whether such services be inaugurated im- 

- mediately or at a later date at the option of the contracting party to. 
whom the rights are granted. 

(2) (a) Each of the air services so described shall be placed in opera- 
tion as soon as the contracting party to whom the right has been granted 
by paragraph (1) fo designate an airline or airlines for the route con- 
cerned has authorized an airline for such route, and the contracting party 
granting the right shall, subject to Article (7) hereof, be bound to give 
the appropriate operating permission to the airline or airlines concerned; 
provided that the airline so designated may be required to qualify before 
the competent aeronautical authorities of the contracting party grant- 
ing the rights under the laws and regulations normally applied by these 
‘authorities before being permitted to engage in the operations contem- 
plated by this Agreement; and provided that in areas of hostilities or of 
military occupation, or in areas affected thereby, such inauguration shall 

- be subject to the approval of the competent military authorities. 

(b) It is understood that any contracting party granted commercial 
rights under this Agreement should exercise them at the earliest prac- 
ticable date except in the-case of temporary inability to do so. 

(3) Operating rights which may have been granted previously by. 

_ any of the contracting parties to any State not a party to this Agreement 
or to an airline shall continue in force according to their terms. 

(4) In order to prevent discriminatory practices and to assure 

» equality of treatment, it is agreed that: 

(a) Each of the contracting parties may impose or permit to be 
imposed just and reasonable charges for the use of airports, and other 
facilities. Each of the contracting parties agrees, however, that these 
charges shall not be higher than would be paid. for the use of such air- 


* An Annex will include a description of the routes and of the rights granted whether of 
transit only, of non-traffic stops or of commercial entry as the case may be, and the condi- 
tions incidental to the granting of the rights. Where rights of non-traffic stop or commercial 
rights are granted, the Annex will include a designation of the ports of call at which stops 
can be made, or at which commercial rights for the embarkation and disembarkation of 
passengers, cargo and mail are authorizéd, and a statement of the contracting parties to 
whomithe respective rights are granted. 
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Bors and facilities by its national aircraft engaged in similar inter- 
national services. 

(b) Fuel, lubricating oils and spare pare introduced into the territory 
of a contracting party by another contracting party or its nationals, and 
intended solely for use by aircraft of such other contracting party shall 
be accorded national and most-favored-nation treatment with respect 
to the imposition of customs duties, inspection fees or other national 


` duties or charges by the contracting party whose territory is entered. 


(c) The fuel, lubricating oils, spare parts, regular equipment and 
aircraft stores retained on board civil aircraft of the airlines of the con- 
tracting parties authorized to operate the routes and services described 
in the Annex shall, upon arriving in or leaving the territory of other con- 
tracting parties, be exempt from customs, inspection fees or similar, 
duties or' charges, even though such supplies be used or consumed by 
‘such aircraft on flights in that territory. 

(5) Certificates of airworthiness, certificates of competency and 
licenses issued or rendered valid by one contracting party shall be recog- 
nized as valid by the other contracting parties for the purpose of operat- 
ing-the routes and services described in the ‘Annex. Each contracting 
party reserves the right, however, to refuse to recognize, for-the purpose 
of flight above its own territory, certificates of competency and noenees: 

_granted to its own nationals by another State. 

re (6) (a) The laws and regulations of a contracting party relating to the 
admission to or departure from its territory of aircraft engaged in inter- 
national air navigation, or to the operation and navigation of such air- 
craft while within its territory, shall be applied to the aircraft of all 
contracting parties without distinction as to nationality, and shall be 
complied with by such aircraft upon entering or departing from or while 
within the territory of that party. 

(b) The laws and regulations of a contracting party as to the admis- 
sion tọ or departure from its territory of passengers, crew, or cargo of 
aircraft, such as regulations, relating to entry, clearance, immigration, 
passports, customs, and quarantine shall be complied with by or on 
behalf of such passengers, crew, or cargo upon entrance into or departure 
from, or while within the territory of that party. ` 

(7) Each contracting party.reserves the right to withhold or revoke 

.& certificate or permit to an airline of another State in any case where it 

is not satisfied that substantial ownership and effective control are | 
vested in nationals of a party to this Agreement, or in case of failure 
of an airline to comply with the laws of the State over which it operates, 
as described in: Article (6) hereof, or to perform its obligations under 
this Agreement. 

(8) This Agreement and all contracts connected therewith, shall bereg- 
istered with the Provisional International Civil Aviation Organization. 


OFFICIAL DOCUMENTS . $ 121 


. (9) [Where desired, here insert provisions for arbitration, the details 
of which will be a matter for negotiation between the parties to each 
agreement. | 

(10) This Agreement shall continue i in force until such time as it-may 
be amended, or superseded by a general multilateral air convention, 
provided, however, that the rights for services granted under this 
Agreement may be terminated by giving one year’s notice to the con- 
tracting party whose airlines are concerned. Such notice may be given 
at any time after a period of two months to allow for consultation be- 
tween the contracting party giving notice and the contracting parties 
served by the routes. ` 

IX ‘ y 
FrremT DOCUMENTS AND Forms / = 
The International Civil Aviation Conference | 

Resolves: s i 

iGThat the Provisional International Civil Aviation Organization, when 
established, be requested to give consideration to the question of the publica- 
tion of flight documents and forms in representative languages of areas 
through which major international air routes are operated. 


x 


_ RECOMMENDATION THAT > CERTAIN MATTEBS BE Rurmenep 
TO THE InreRmm COUNCIL FOR STUDY 
The International Civil Aviation i kale 
Recommends: 

That the matters on which it has‘not been Joab to reach satenii 
between the States represented at this Conference, in particular the matters 
comprehended within the headings of Articles II, X, XI and XII of Docu- 
ment 358 (Draft of a Section of an International Air Convention Relating 
Primarily to Air Transport), together with Conference Documents 384, 385, 
400, 407, and 429, and all other documentation relating thereto, be re- 
ferred to the Interim Council provided for in the Interim Agreement on 
International Civil Aviation drawn up at Chicago on December 7, 1944, 
with instructions to give these matters continuing study and to submit 
a report thereon with recommendations to the Interim Assembly as soon as 
“practicable. i 
. XI“ 

PUBLICATION OF DOCUMENTATION ` 
` The International Civil Aviation Conference ` 
Resolves: ' f 

That the Government: of the United States of America be authorized to 
publish the Final Act of this Conference; the Reports of the Committees; 
the Minutes of the Public Sessions; the Texts of any Multilateral Agreements 


` 


, 
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concluded at the Conference; and to make available for publication such 
-. additional documents in connection with thé work of this Conference as in its 
judgment may be considered in the public interest. 
i XII : . 
i The I niernational Civil Aviation Conference 
' Resolves: 

1. To express its gratitude to ihe President of the United States, Franklin 
D. Roosevelt, for his initiative in convening the present Conference and for 
its preparation; 

2. To express to its President, Adolf A. Berle, Jr., its deep sporesiaten 
for the admirable manner in which he has guided the Conference; 

3. Fo express to the Officers and Staff of the Secretariat its appreciation, 
for their untiring services and diligent efforts in contributing to the attain- 
ment of the objectives of the Conference. 

In WITNESS WHERBOF, the following Delegates sign the present Final 
Act. 

‘Dons at Chicago the seventh day of December 1944, in the English lan- 
guage. A text drawn up in the English, French, and Spanish languages, 
each of which shall be of equal authenticity, shall ba opened for signature at 
Washington, D. C. Both texts shall be deposited in the archives of the 
Government of the United States of America, and certified copies shall be 
transmitted by that Government to each of the governments represented at 
the Conference. ` l 


% 
APPENDIX I 


Interim Agreement on International Civil Aviation * 


The undersigned, on behalf of their respective Sor agree to the | 
following: 
Arme I ` 


THE PROVISIONAL ORGANIZATION ` 


5 Section 1 ` 
Provisional international organization 
The signatory States hereby establish a javia international organiza- 
tion of'a technical and advisory nature of sovereign States for the purpose of : 
collaboration in the field of international civil aviation. The organization 
shall be known as the Provisiofial International Civil Aviation Caeshon, 


Section 2 


Structure of Soba organization | 
The Organization shall consist of an Interim Assembly and an Interim 
Council, and-it shall have its seat in Canada. 


; *Accepted by the United States on February 8; 1945: PESOS: of State Bulletin, No. 
294 (February 11, cant p. 188. 
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Section T 

Duio of interim period ' 

The Organization is established for art interim PE which shall last until 
a new permanent. convention on international civil. aviation shall have come 
into force or another conference on international civil aviation shall have 
agreed upon other arrangements; Provided, however, That the interim period 
shall in no event exceed three years from the coming into force of the present 
Agreement. . 


' Section 4 
Legal capacity 
The Organization shall enjoy in the territory of each seater State such 
legal capacity as may be necessary for the performance of its functions. Full 
juridical personality shall be granted wherever rompatinic with the constitu- 
` tion and laws of the State concerned. 


ARTICLE II 
THE INTERIM ASSEMBLY 


Section 1 
Meetings of Assembly 
The Assembly shall meet annually and shall be convened by the sansa 
at a suitable time and place. Extraordinary meetings of the Assembly may 
be held at any time upon call of the Council or at the request of any ten 
member States of the Organization addressed to the Secretary General. 


Representation and voting power in Assembly 


All member States shall have equal right to be eee at the meetings 
of the Assembly and each member State shall be entitled to one vote. Dele- 
gates representing member States may be assisted by technical advisers who 
may participate in the meetings but shall have no vote. 


Quorum of Assembly 

A majority of the member States is required to constitute a quorum for > 
the meetings of the Assembly. Unless otherwise provided herein, voting of 
the ey shall be by a simple majority of the member States present. 


Section 2 
Pomers and duties of: a 
The powers and duties of the Assembly shall be to: 
1. Elect at each meeting its President and other officers. 
2. Elect the member States to be represented on the Council, as 3 pro- 
vided in Article III, Section 1. 
3. Examine, and take appropriate action upon, the reports of the Coun- 
cil and decide upon any matter referred to it by the Council. 
. 4. Determine its own rulés of procedure and establish such subsidiary 
commissions and committees as may be necessary or advisable. 
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~ 


5. Approve an annual budget and determine the financial arrangements 
of the Organization. ‘ 

6. At its discretion, refer to the Council. any poaki matter for its 
consideration and report. 

7. Delegate to the Council all the powers | authority that may be 
considered necessary or advisable for the discharge of the duties of 

- the-Organization. Such delegations of authority may be revoked 

or modified at any time by the Assembly. 

8. Deal with any matter within the sphere of action of the Organization 
not epeciioaly assigned to the Council. 


ARTICLE II 
THE INTERIM COUNCIL 


Sentien i 
Composition of Council 
The Council shall be composed of not more than 21 member States elected 
by the Assembly for a period of two years. In electing the members of the 


Council, the Assembly shall give adequate representation (1) to-those mem- ~ 


ber States of chief importance in air transport, (2) to those member States 
not otherwise included which make the largest contribution to the provision 


of facilities for international civil air navigation, and (3) to those member | 


States not otherwise included whose election will insure that all major geo- 
graphical areas of the world are represented. 


Filling vacancies on Council 
Any vacancy on the Council shall be filled by the ene at its next 


meeting. Any member State of the Council so elected shall hold office 


for the remainder of its predecessor’s term of office. 
Section 2 


No representative of a member State on the Council shall be actively 


associated with the operation of an interriational air service or financially 
interested in such a service.  ' f ' 
Section 3 

Officers of Council 

The Council shall elect, and determine the emoluments of, a President, for 
a term not to exceed the interim period. The President shall have no vote. 
_ The Council shall also elect from among its members one or more Vice 
_ Presidents, who shall retain their right to vote when serving as Acting Presi- 


dent. The President need not be selected from the members of the Council’ 


but if a member is elected, his seat shall be deemed vacant and it shall be 
filled by the State which he represented. . 
Duties of the President 

The President shall convene, and preside at, thd aae of the Council; 
he shall act as the Council’s representative; and he shall carry out such, 
functions on behalf of the Council as may be assigned to him. 
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Decisions of Council 
Decisions by the Council will be weaned valid only when approved by a 
majority of all the members of the Council. 


Section 4° 

Participation in matters before Council 
_ Any member State not a member of the Goima may participate in the 
' deliberations of the Council whenever any decision is to be taken which espe- 
cially concerns such member State. Such member State, however, shall not 
have the right to vote; provided that, in any case in which there is a dispute 
between one or more member States who are not members of the Council 
and one or more member States who are members of the Council, any State 
within the second category which is a party to the dispute shall have no 
‘ right to vote on that dispute. 

Section & z $ 
Powers and duties of Council p 
The powers and duties of the Council shall be to: 


. _ 1, Carry out the directives of the Assembly. 
2. Determine its own organization and rules of procedure. : 
3. Determine the method of appointment, emoluments, and senators 
* of service of the employees of the CLES anon: 

4, Appoint a Secretary General. 1 

5. Provide for the-establishment of any subsidiary working groups 
which may be considered desirable, among which there shall be the 
following interim committees: 

a. A Committee on Air Transport, 

b. A Committee on Air Navigation, and 

c. A Committee on International Convention on Civil Aviation. 

If a member State so desires, it shall have the right to appoint a 
representative on any such interim committee or working group. 

6.. Prepare and submit to the Assembly budget estimates of the Organ- 
ization, and statements of accounts of all receipts and expenditures 
and to authorize its own expenditures. 

` 7, Enter into agreements with other international bodies when it deems 
advisable for the maintenance of common services and for common 
arrangements concerning personnel and, with the approval of the 
‘Assembly, enter into such other arrangements as may facilitate the 

í work z the Organization. 


Section 6. 
Functions of Council 
- In addition to the powers and authority which the emer may delegate, 
to it, the functions of the Council-shall be to: 
1, Maintain liaison with the member States of the Organization, calling 
‘upon them for such pertinent data and information as may be 
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required in giving consideration to recommendations dad by 
_ them. 
2. Receive, register, and hold open to inspection by member States all 


_existing contracts and agreements relating to routes, services, landing’ 


rights, airport facilities, or other international air matters to which 
any member State or any airline of a member State is a party. 
3. Supervise and, codrdinate the work of: 
. a The Committee on Air Transport, whose functions shall be to: 


(1) Observe, correlate, and continuously report upon the facts 


concerning the origin and: volume of international air traffic 
and the relation of such traffic, or the demand therefor, to the 
facilities actually provided.. 


(2) Request, collect, analyze and report on information with 


3) 


(4) 


respect to subsidies, tariffs, and costs of operation. 


Study. any matters affecting the organization and operation of . 


international air services, including the international owner- . 


ship and operation of international trunk lines. : 
Study,and report with recommendations to the Assembly as 


soon as practicable on the: matters on which it has not been , 


possible to reach agreement among the nations represented at 


the International Civil Aviation Conference, convened in ` 


Chicago, November 1, 1944, 'in particular the matters com- 
prehended within the headings of Articles II, X, XI, and XII 
of Conference Document 422, together with Conference Docu- 


ments 384, 385, 400, 407, and 429, and all au documenta- 


tion relating thereto. 


b. The Committee on Air Navigation, whose intina shall be to; 


\ 


(1) 


(2) 


(3) 


Study, interpret and advise on standards and procedures 
with respect to communications systems and air navigation 
aids, including ground marks; rules of the air and air traffic 
control practices; standards governing the licensing of operat- 
ing and mechanical personnel; airworthiness of aircraft; regis- 


tration and identification of aircraft; meteorological protec- . 


tion of international aeronautics; logbooks and manifests; 
aeronautical maps and charts; ajrports; customs, immigra- 


tion, and quarantine procedure; accident investigation, in- | 


cluding search and salvage; and the further unification of 
numbering and systems of dimensioning and specification of di- 
mensions used in connection with international air navigation. 

Recommend the adoption, and take all possible steps-to secure 
the application, of minimum requirements and standard proce- 
dures with respect to the subjects in the preceding paragraph. 

Continue the preparation of technical documents, in accord- 
ance with the recommendations of the International Civil 


i 


r 
J 
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Aviation Conference approved at Chicago on December 7, 
, 1944, and with the resulting suggestions. of the member 
States, for attachment to the Convention on International 

‘Civil Aviation, signed at Chicago on December 7, 1944.” 
-¢, The Committee on International Convention on Civil Aviation, 
whose functions shall be to continue the study of an international 

. convention on civil aviation. 
4. Receive and consider the reports of ‘the committees id, working 
"groups. 

5. Transmit to each member State the reports of these committees and 
working groups and the findings of the Council thereon. 

6. Make recommendations with respect to technical matters to the 

, member States of the Assembly individually or collectively. 

7.. Submit an annual report to the Assembly. 

8- When expressly requested by all the parties concerned, act as an | 
arbitral body on any differences arising among member States relat- 
ing to international civil aviation matters which may be submitted 
to it. The Council may render an advisory report or, if the parties 
concerned so expressly decide, they may obligate themselves i in ad- 
vance to accept the decision of the Council. The procedure to 
govern the arbitral proceedings shall be determined in agreement 
between the Council and all the interested parties. 

’ 9. On direction of the Assembly, convene another conference on inter- - 

national civil aviation; or at such time as the Convention is Taunt, 
convene the first Assembly under the Convention. ; 


/ 


ARTICLE IV l 
THE SECRETARY GENERAL 


t 


I \ 


"Functions of Secretary General 
` The Secretary General shall be the chief executive and administrative 
officer of the Organization. The Secretary General shall be responsible to 
the Council as a whole and, following established policies of the Council, 
shall have full power and authority to carry out the duties assigned to him 
by the Council. The Secretary. General shall make periodic reports to the 
Council covering the progress of the Secretariat's activities. The Secretary 
General shall appoint the staff of the Secretariat. He shall likewise appoint 
the secretariat and staff necessary. to the functioning of the Assembly, of the 
Council, and of Committees or stich working groups as are mentioned in the 
present Agreement or may be constituted pursuant thereto. 


ARTICLE V 
FINANCES 


Each member State shall bear the expenses of its own delegation to the 
Assembly and the salary, travel and other expenses of its own delegate on the 
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Council and of. its representatives on committees or subsidiary working ` 


groups. — ; 
Contributions 

The expenses of the organization shall be borne by the member States in 
-proportions to be decided by the ‘Assembly. Funds shall be advanced by 
each member State to cover the initial expenses of the Organization. 
. Suspension for finanéial delinquency 
The Assembly may suspend the voting power of any member State that 
' fails to discharge, within a reasonable period, its financial obligations to the 


_ Organization. 
` ARTICLE VI i 


SPECIAL DUTIES 
The O A ghall also carry out the functions placed upon it by the 
International Air Services Transit Agreement and by the International Air 
Transport Agreement drawn up at Chicago on December 7, 1944, in ac- 
cordance with the terms and conditions therein set forth. 
Members of the. Assembly and the Council who have not accepted the 
International Air Services Transit Agreement or the International Air 


Transport Agreement drawn up at Chicago on December 7, 1944 shall not . 


have the right to vote on any questions referred tó the Assembly or Council 
under the provisions of the relevant Agreements. 
ARTICLE VI i x 
; TRANSFER OF FUNCTIONS, RECORDS, AND PROPERTY l 


The exercise of any functions which shall have been herein assigned to 
the Provisional Organization shall cease at any time that those particular 


functions have been completed or transferred to another international or- ' 


ganization. At the time of the coming into force of the Convention on 
International Civil Aviation signed at Chicago, December 7, 1944, the rec- 
ords and property of the Provisional Organization shall be transferred to the, 
International Civil Aviation. Organization , established under the above- 
mentioned Convention. 

Artcs VIII 


FLIGHT OVER TERRITORY OF MEMBER STATHS 
j , , Section 1 
Sovereignty 


The member States recognize that every State has complete and exclusivo ; 


sovereignty over the airspace above its territory, 
Section 2 


Territory a 
For the purposes of this ‘Apreiaient the territory of a State shall be deemed 
to be the land areas and territorial waters adjacent thereto under the sover- 


eignty, suzerainty, protection or mandate of Buch State, g 


? 


`K 
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Section 8 
Civil and state aircraft 


This Agreement shall be applicable only to civil dicen and hal not be 
applicable to State aircraft. Aircraft used in military, customs and polis 
services shall be deemed to be State aircraft. . 


Section 4 

Landing at customs airport 

Except in a case where, under the terms of an agreement or of a special 
authorization, aircraft are permitted to cross the territory of.a member, 
State without landing, every aircraft which enters the territory of a member 
- State shall, if the regulations of that.State so require, land at an airport 
designated by that State for the purpose of- customs and other examination. 
On departure from the territory of a member State, such aircraft shall de- 
part from a similarly designated customs airport. Particulars of all desig- 
nated customs airports shall be published by the State and transmitted to- 
the Provisional International Civil Aviation Organization for communica- 
tion to all other member States. 


Section 6: 

Applicability of air regulations ' ; i 

Subject to the provisions of this Agreement, the laws and regulations of a 
member State relating to the admission to or departure from its territory of 
aircraft engaged in international air navigation, or to the operation and 
navigation of such aircraft while within its territory, shall be applied to the 
, aircraft of all member States without distinction as to nationality, and shall 
be complied with by such aircraft upon entering or departing from or while 
within the territory of that State. 


‘Section 6 


` 


Rules of the air, et cetera 

Each member State undertakes to ioni measures to insure that every air- 
craft flying over or maneuvering within its.territory and that every aircraft 
carrying its nationality mark, wherever it may be, shall comply with the 
ules and regulations relating to the flight and maneuver of aircraft there in 
force. Each member State: undertakes to insure the prosecution of all 
persons violating the regulations applicable. 


Section 7 : 

Entry and clearance regulations i 

The laws and regulations of a member State as to the aoii to or 
departure from its territory of passengers, crew, or cargo of aircraft, such as 
regulations relating to entry, clearance, immigration, passports, customs, and 
quarantine'shall be complied with by or on behalf of such passengers, crew or 
‘cargo upon entrancé into or departure from, or while within De -territory of 
that State. 


` 


` Prévention of spread of disease 
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Section 8 : 

The member States agree to take effective measures to prevent the spread 
by means‘of air navigation of cholera, typhus (epidemic), smallpox, yellow 
fever, and plague, and such other communicable diseases as the member 
States shall from time to time decide to designate, and to that end member. ` 
States will keep in close consultation with the agencies concerned with inter- 
national régulations relating to sanitary measures applicable to aircraft. 
Such consultation shall be without prejudice to the application of any 


-existing international convention on this subject to which the member mates 


may be parties. n g 
` Section 8 ` : 
Each momber State may, subject to the provisions of this Agrontini, 


Designation of routes and airports i 
_ 1. Designate the route to be followed within its territory by any inter- - 
national air service and the airports which any such service may use; 


Charges for use of airporis and facilities 
.2. Impose-or permit to be imposed on any ihe service just and reason- _ 

able charges for the use of such airports and other facilities; these’ 
charges shall not be higher than would be paid for the use of such 
airports and facilities by its national aircraft engaged.in similar 
international services; 4 

provided that, upon representation by an interested member AN tho 

charges imposed for the use of airports and other facilities shall be subject to 


'review by the Council, which shall report and make recommendations 


thereon for the consideration of the State-or States concerned. 
Section 1 0 


` Search of aircraft f 


The appropriate authorities of each of the member States ‘shall have the 
right, without unreasonable delay, to search aircraft’ of the other member 
States on landing or departure, and to inspect the certificates and other 


documents prescribed by this Agreement. 

l ARTICLE IX f o 

MEASURES TO FACILITATE AIR NAVIGATION 
Section 1 _ 


4 
a 


Air navigation facilities 
Each member State undertakes, so far as it may find practicable, to make 


available such radio facilities, such meteorological services, and such other 


air navigation facilities as may from time to time be required for the opera-. 
tion of safe and efficient scheduled international air services under the 
provisions í of this Agreement. à 
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T oar 2 - Section 2 
Aircraft in distress 
Each member State undertakes to provide such measures of assistance to 
-aircraft in distress in its territory.as it may find practicable, and to permit, 
subject to the control of its own authorities, the owners or authorities of the 
State in which the aircraft is registered to provide such measures of assistance 
as may be necessitated by the circumstances. i 


Section 3 E 

Investigation of accidents 

In the event of an accident to an aircraft of a diembat State occurring 
in the territory of another member State, and involving death or serious in- 
jury, or indicating serious technical defect in the aircraft or air navigation 
facilities, the State in which the accident occurs will institute an inquiry 
into the cireumstances of the accident. The State in which the aircraft is 
registered shall be given the opportunity to appoint observers to be present: 
at the inquiry and the State holding the i inquiry shall'communicate the re- 
port and findings in the matter to that State. ; 


ARTICLE X: 
7. + CONDITIONS TO BE FULFILLED WITH RESPECT TO AIRCRAFT 


Section 1 


i 1 


Dicuananss ane in aircraft ; 
‘Every aircraft of a member State, engaged in international navigation, 
shall carry the following documents: 


t 


(a) Its certificate of registration. 

(b) Its certificate of airworthiness. 

(c) The appropriate licenses for each member of the crew. 
(d) Its journey log book. 

(e) If it is equipped with radio apparatus, ‘he aircraft radio station 
licénse. f 
(f) If it carries passengers, a list of their names and places of embarka- 

. tion and destination. 
(g) If it carries cargo, a manifest and detailed declaration of the cargo. 


` 


Section 2 

Aie radio. equipment 

(a) Aircraft of each’ member State may, in or over the territory of other 
member States, carry radio transmitting apparatus only if a license to install 
and operate such apparatus has been issued. by thé appropriate authorities 
of the State in which the aircraftis registered. The use of radio transmitting 
apparatus in the territory of the member State whose territory is flown over 
shall be in accordance with the regulations prescribed by that State. 
` (b) Radio transmitting apparatus may be used only by members of the 
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flight crew who are provided with a special license for the purpose, issued 
by the appropriate authorities of the State in which the aircraft is reg- 
istered. : 
Senon 3 
_ Certificates of airworthiness f a 
Every aircraft engaged in R E navigation shall be provided with 
a certificate of airworthiness issued or rendered valid by the State in which 
it is registered. 
Section 4 
Livenias of personnel 
(a) The pilot of every aircraft and the other aa of the operating 
crew of every aircraft engaged in international navigation shall be provided 
- with certificates of competency and licenses issued or rendered valid by the 
State in which the aircraft is registered. 
(b) Each member State reserves the right to refuse to recognize, for the 
purpose of flight above its own territory, certificates of competency and 
licenses granted to any of its nationals by another member State. 


Section 5 
Recognition of certificates and licenses . 

Subject to the provisions of Section 4 (b), certificates of airworthiness and 
certificates of competency and licenses issued or rendered valid by the mem- - 
ber State in which the aircraft is registered, shall be recognized as valid by 
the other member State. 

Section 6 
Journey logbooks 

There shall be maintained in respect of every aircraft engaged i in inter- 
national navigation a journey log book in which shall be entered particulars 
of the aircraft, its crew and each journey. 

Settion 7 
Photographic apparatus í 

Each member State may prohibit or regulate the use of photomaniie 

apparatus i in aircraft over its territory. 


ÀRrTICLÐ XI 


i AIRPORTS AND AIR NAVIGATION FACILITIES 


Airports and air navigation facilities 

Where a member State desires assistance in the provision of airports or 
air navigation facilities in its territory, the Council may make arrangements 
for the provision of such assistance so far as may be practicable in accordance 
with the provisions of Chapter XV of the Convention on International Civil 
Aviation signed at Chicago, December 7, 1944. — 


“a 
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i ARTICLE XII F f 
JOINT OPERATING ORGANIZATIONS AND ARRANGEMENTS 
Section 1 , 


Consittuting joint organizations 
Nothing in this Agreemént shall prevent two or more member States from 


_ constituting joint air transport operating organizations or international 


operating agencies and from pooling their air services on any routes or in any 
regions, but such organizations or agencies and such pooled services shall be 
subject to all the provisions of this Agreement, including those relating to 
the registration of agreements with the Council. 


Section 2 


The Council may suggest to member States concerned that they form 
joint organizations to operate air services on any routes or in any regions. 


` Section 8 
Participation in operating organizations 

A State may participate in joint operating organizations or in pooling ar- 
rangements, either through its government or through an airline company 
or companies designated by its government. The companies may, at the 
sole discretion of the State concerned, be State-owned or partly State-owned 


or privately owned. 


4 


ARTICLE XIII 
UNDERTAKINGS OF MEMBER STATES 
7 . 


Section 1 - 
Filing contracts j 
Each member State undertakes to transmit to the Council copies of all 
existing and future contracts and agreements relating to routes, services, 
landing rights, airport facilities, or other international air matters to which 
any member State or any airline of a member State is a party, as described 
in Article III, Section 6, Subsection 2. ` 


Sertion 2 p 
Filing statistics 
Each member State undertakes to require its international airlines to file 
with the Council, in accordance with requirements laid down by the Council, 
traffic reports, cost statistics, and financial statements as described in ` 
Article III, Section 6, Subsection 3, a, (1) and (2), showing, among other 
things, all receipts and the sources thereof. 


Section 3 


Application of aviation practices 
_ The member States undertake, with respect to the matters set forth in 


) . ` | 
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_ Article IIT, Section 6, Subsection 3, b, (1), to apply, as rapidly as possible, 
in their national civil aviation practices, the general recommendations of the 
International Civil Aviation Conference, convened in Chicago, November 1, 


_ 1944, and such recommendations as will be made through the continuing 
study of the Council. x 


ArTICLE XIV 
WITHDRAWAL ` 


Any member State, a party to the present Agreement, may withdraw - 

therefrom on six months’ notice given by it to the Secretary’ General, who 

shall at. once inform all the member States of the Organization of such 
notice of withdrawal. 


ARTICLE XV 
_ DEFINITIONS 


For the purpose of this Agreement, the expression: 
(a) “Air service” means any scheduled air service performed by aircraft 
for the public transport of passengers, mail or cargo. ; 
` (b) “International air service” means an air service which passes ; 
through the air space over the territory of more than one State. 
(c) “Airline” means any air transport enterprise offering or operating 
an international air service. ! 


ArtTicLe XVI 


ELECTION OF FIRST INTERIM COUNCIL 
` Composition of first council 
The first Interim Council shall be composed of the States elevii for that 
purpose by the International Civil Aviation Conference convened in Chicago 
on November 1, 1944,- provided that no State thus elected shall become 3 
member of the Council until it has accepted the present Agreement and 
unless such acceptance has taken place within six months after December 7, 
1944. In no case shall the term of office of a State as a member of the first - 
Interim Council begin before or go beyond the period of two years, starting 
from the coming into force of the present Agreement. 
Taking seat on Council 
Each State so elected to t Interim Council shall take its seat in the 
Council upon acceptance by that State of this Agreement or upon the entry 
into force of this Agreement, whichever is the later date, and it shall- hold 
its seat until the end of the two years following the coming into force of this 
‘Agreement, Provided, that any State so elected to the Council which does not 
accept this Agreement within six months after the above-mentioned election.. 
shall not become a member of the Council and the seat shall remain vacant 
until the next meeting of the Assembly. 


aan; 
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Axticty XVII - 
SIGNATURES AND ACCEPTANCES oF AGREEMENT r 
Signing the Agreement -‘ i 


The undersigned ron to the International Civil Aviation Conference, 
convened in Chicago on November 1, 1944, have.affixed their signatures to 


‘the present Interim Agreement with the understanding that the Government 


of the United States‘of America shall be informed at the earliest possible 
date by each of the Governments on whose behalf the Agreement has been 
signed whether signature on its behalf shall constitute an acceptance of the 
Agreement by that Government and an obligation binding upon it. . 
Acceptance of Agreement 

Any State, a member of the United Nations and any State associated with 
them, as well as any State whith remained neutral during the present world 
conflict, not a signatory to this Agreement, may accept the present Agree- 
ment as an obligation binding upon it by notification of its acceptance to 
the Government of the United States, and such acceptance shall become 
effective upon the date of the receipt of such notification by that Government. 
Coming into force . 

The present Interim Agreement shall come into force when it has been 
accepted by 26 States. , Thereafter it will become binding as to each other 
State indicating its acceptance to the Government of the United States on 


the date of the receipt of the acceptance by that Government. 


The Government of the United States shall inform all governments repre- 
sented at the International Civil Aviation Conference referred to of the 
date on which the present Interim Agreement comes into force and shall like- 
wise notify them of all acceptances of the Agreement. 

IN WITNESS WHEREOF, the undersigned, having been duly authorized sign 
this Agreement on behalf of their respective ‘governments on the ‘ale 
appearing opposite their signatures. ` 

Done at Chicago the seventh day of December 1944, in the English lan- 
guage.. A text drawn up in the English, French, and Spanish languages, 
each of which shall be of equal authenticity, shall be opened for signature 
at Washington, D. C. Both texts shall be deposited in, the archives of the 
Government of the United States of America, and certified copies shall be 
transmitted by that Government to the governments of all the States which 


N 


_ may sign and accept this Agreement. 


APPENDIX m 
International Air Services Transit Agreement * 


The States which sign and accept this International Air Services "Transit 
Agreement, being members of the International Civil Aviation Organization, 
declare as follows: 


* Above, p. 122, note. _ Appendixes H and V are not reproduced here. . 
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ÅRTICLE Í 
Section 1 
Each ‘contracting State grants to thé other contracting States the fol- 
lowing freedoms of the air in respect of scheduled international air services: 
(1) The privilege to fly across its territory without landing; 
(2) The privilege to land for non-traffic purposes. `. 
. The privileges of this section shall not be applicable with respect to air- 
ports utilized for military purposes to the exclusion of any scheduled inter- ` 
national air services. In areas of active hostilities or of military occupation, 
_and in time of war along the supply routes leading to such areas, the exercise 
of such privileges shall be subject to the approval of the competent military 
authorities. v, 
, ' Section 2 


. The exercise of the foregoing privileges shall be in Geass with the 
provisions of the Interim Agreement on International Civil Aviation and, 
when it comes into force, with the provisions of the Convention on Tater 
national Civil Aviation, both drawn up at Chicago on December 7, 1944. ` 


Section 3 


A contracting State granting to the airlines of another contracting State 
the privilege to stop for non-traffic purposes may require such airlines to 
offer reasonable commercial service at the points at which such stops are ~ 
made, ¢ 
Such requirement shall not involvé any discrimination helve airlines 
operating on the same route, shall take into account the capacity of the 
aircraft, and shall be exercised in such a manner as not to prejudice the nor- 
mal operations of the international air services concerned or the rights and 
obligations of a contracting State. 


Section 4 
Each contracting State may, subject to the provisions of this E 


(1) Designate the route to be followed within its territory by any’ 
international air service and the airports which any such service 

_ may use; 

(2) Impose or permit to be imposed on any such service just and 
reasonable charges for the use of such airports and other facilities; 
these charges shall not be higher than would be paid for the use of 
such airports and facilities by its national aircraft engaged in 
similar international services: provided that, upon representation 
by an interested contracting State, the charges imposed for the . 
use of airports and other facilities shall be subject to review by the 
Council of the International Civil Aviation Organization estab- . 
lished under the above-mentioned Convention, which shall report 


T 
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‘and make, recommendations thereon for the consideration of the 
State or States concerned. 
i "Section 5 - 

“ Each contracting State reserves the right to withhold or ee a certifi- 
cate or permit to an air transport enterprise of another State in any case 
where it is not satisfied that substantial ownership and effective control are 
vested in nationals of a contracting State, or in case of failure of such air 
- transport enterprise to comply with the laws-of the State over which it- 
operates; or to perform its obligations under this Agreement. 


Axricup IT 
d Section 1 
A contracting State which deems that action by another contracting 
- State under this Agreement is causing injustice or hardship to it, may 
request the Council to examine the situation.. The Council shall thereupon 
inquire into the matter, and shall call the States concerned into consultation. 
Should such consultation fail to resolve the difficulty, the Council may make 
appropriate findings and recommendations to the contracting States con- 
cerned. If thereafter a contracting State concerned shall. in the opinion 
of the Council unreasonably ‘fail to take suitable corrective action, the 
Council may recommend to the Assembly of the above-mentioned Organiza~ 
` tion that such contracting State be suspended from its rights and privileges 
under this Agreement until such action has been taken. The Assembly 
by a two-thirds vote may so suspend such contracting State for such period 
of time as it may deem proper or until the Council shall find that corrective 
action: has been taken by such State. 
Section 2 
1 any disagreement between two or more contracting States relating to 
the interpretation or application of this Agreement cannot be settled by 
negotiation, the provisions of Chapter XVIII of the above-mentioned 
Convention shall be applicable in the same manner as provided therein 
with reference to any disagreement relating to the interpretation or appli- 
_ cation of the above-mentioned Convention. 


Artici® III 


This Reis shall remain in force as long as the above-mentioned 
` Convention; provided, however, that any contracting State, a party to the 
present Agreement, may denounce it on one year’s notice given by it to the 
Government’ of the United States of America, which shall at once inform 
all other contracting States of such notice and withdrawal. 


ARTICLE IV 


Pending the coming into force of the above-mentioned Convention, all 
references to it herein, other than those contained in Article II, Section 2, 
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and Article V, shall be deemed to be references. . the Interim Agreement 
on International Civil Aviation drawn up at Chicago on December 7, 1944; 
‘and references to the International Civil Aviation Organization, the Asien 
bly, and the Council shall be deemed to be references to the Provisional 
_ dnternational Civil Aviation Organization, the Interim Assembly, and 
ae Council, respectively. 


ARTICLE V 


For the purposes of this Agreement, “territory” shall be defined as in 
Article 2 of the above-mentioned Convention. 


4 


Articts VI ; 
‘SIGNATURES AND ACCBPTANCES OF AGREEMENT 


The undersigned delegates to the International Civil Aviation Con- 
ference, convened in Chicago-on November 1, 1944, have affixed their 
signatures to this Agreement with the understanding that the Government 
of the United States of America shall be informed at the earliest possible 
- date by each of the governments on whose behalf the Agreement has been 
‘signed whether signature on its behalf shall constitute an acceptance of 

the Agreement by that government and an obligation binding upon it. 
Any State a member of the International Civil Aviation Organization 


may accept the present, Agreement as an obligation binding upon it by’ - . 
notification of its acceptance to the Government of the United States, and . 


such acceptance shall become effective upon the date of the receipt of. such. i 


notification by. that Government. 


This Agreement shall come into foroe as between contracting States ' 


upon its acceptance by each of them. Thereafter it shall become binding 
as to each other State indicating its acceptance to the Government of the 
United States on the date of the receipt of the acceptance by that Govern- 
ment.: The Government of the United States shall inform all, signatory 


and accepting States of the date of all acceptances of the Agreement, and ` 


of the date on which it comes into force for each accepting State. 

In WITNESS WHEREOF, the undersigned, having been duly authorized, 
sign this Agreement on behalf of their respective governments on the dates 
appearing opposite their respective signatures. ` 


Done at Chicago the seventh:day of December, 1944, in the English’ . 


language. A text drawn up in the English, French, and Spanish languages, 
‘each of which shall be of equal authenticity, shall be opened for signature 
at Washington, D. C. Both texts shall be deposited in the archives of the 


. Government of the United States of America, and certified copies shall be 


transmitted by that Government to the epvermninis of all the States which 
may sign or accept this Agreement. 


i 
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APPENDIX IV 
International Air Transport Agreement * 


The States which sign and accept this International Air Transport 
Agreement being members of the International Civil Aviation Organization 
declare as follows: 

ARTICLE I 


. Section 1 
_ Each contracting State grants to the other E States the fol- 
‘ lowing freedoms of the air in respect of scheduled international air services: 
(1) The privilege to fly across its territory without landing; 
(2) The privilege to land for non-traffic purposes; 
(3) The privilege to put down passengers, mail and cargo taken on in ` 
the territory of the State whose nationality the aircraft possesses; 
(4) The privilege to take on passengers, mail and cargo destined for 
the territory of the State whose nationality the aircraft possesses; ` 
(5) The privilege to’ take on passengers, mail and cargo destined for 
the. territory of.any other contracting State and the privilege to 
put down passengers, mail and cargo coming from any such 
territory. 
With respect to the privileges specified under paragraphs (3), (4), and (5) 
of this Section, thé undertaking of each contracting State relates only to 
through services on a route constituting a reasonably direct line out from 
and 'back to the homeland of the State whose nationality the aircraft 
possesses, 

The privileges of this section shall not, be applicable with respect to air- 
ports utilized for military purposes to the exclusion of any scheduled inter- 
national air services. In areas of active hostilities or of military occupation, 
and in time of war along the supply routes leading to such areas, the exercise ' 
of such privileges shall be meee: to the approval of the competent military 
authorities. 

Section 2 : i 

“The exercise of the foregoing privileges shall be in pacaidanes with the 
‘provisions of the Interim Agreement on International Civil Aviation and, _ 
when it comes into force, with the provisions of the Convention on Inter- 
national Civil Aviation, both drawn up at Chicago on December 7, 1944. 


Section 3 
A contracting State granting to the ‘airlines of another contracting State 
the privilege to stop for non-traffic purposes may require’such airlines to 
offer reasonable commercial service, oat the points at week such stops are 
made. 4 , i 
* Above, p. 122, note. 


f 
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Such requirement shall not involve any diserimination between, airlines 
operating on the same route, shall take into account the capacity of the 
aircraft, and shall be exercised in such a manner as not to prejudice the 
normal operations of the international air services concerned or the rights 
and ebleesions of any contracting State. 


Section 4 ; 
Each contracting State shall have the right to refuse permission to the 
aircraft of other contracting States to take on in its territory passengers, | 
mail and cargo carried for remuneration or hire and destined for another 
point within its territory. Each contracting State undertakes not to enter 
into any arrangements which specifically grant any such privilege on an 
exclusive basis to any other State or an airline of any other State, and not 
` to obtain any such exclusive privilege from any other State.. 


Section 5 i 

. Each contracting State may, subject to the provisions of this Agreement, 

(1) Designate the route to be followed within its territory by any 
international air service and the airports which any such service 
may use; 

(2) Impose or- permit to be imposed on any such service or and 
reasonable charges for the use of such airports and other facilities; 
these charges shall not be higher than would be paid for the use of 
such airports and facilities by its national aircraft engaged in’ - 
similar international services: provided that, upon representation 
by an interested contracting State, the charges imposed for the 
use of airports and other facilities shall be subject to review by the 
Council of the International Civil Aviation Organization estab- 
lished under the above-mentioned Convention, which shall report, 
and make recommendations thereon for the consideration of the ` 
State or States concerned, 


Section 6 
Each E State reserves the right to withhold or revoke a certifi- 
cate or permit to an air transport enterprise of another State in any case 
where it is not satisfied that substantial ownership and effective control are _ 
vested in nationals of a contracting State, or in case of failure of such air 
transport enterprise to comply with the laws of the State over which it - 
operates, or to perform its obligations under this Agreement. l 


ARTICLE III 


Section 1 . 
The contracting States accept this Agreement as abrogating all obligations 
and understandings between them which are inconsistent with its terms, 
and undertake not to enter into any auch obligations and i 
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A contracting State which has undertaken any other obligations incon- 
sistent with this Agreement shall take immediate steps to procure its release 
` from the obligations. If an airline of any contracting State has entered into 
any such inconsistent obligations, the State of which it is a national shall 
use its best efforts to secure their termination forthwith and shall in any 
event cause them to be terminated as soon as such action can lawfully be 

taken after the coming into force of this ne 


t 


Section 2 
Subject to the provisions of the preceding Sectión, any contracting State 
may make arrangements concerning international air services not incon- 
sistent with this Agreement. Any such arrangement shall be forthwith 
registered with the Council; which shall make it public as soon as possible. 


Agticies III 


Each contracting State undertakes that in the establishment and operation 
of through services due consideration shall be given to the interests of the 
‘other contracting States so as not to interfere unduly with their regional 
services or to hamper the development of their through services. ` 


Articie TV _ 

: Section 1 
- Any contracting State may by reservation attached to this Agreement at 
_ the time of signature or acceptance elect not to grant and receive the rights 
‘and obligations of Article I, Section 1, paragraph (5), and may at any time 
after acceptance, on six months’ notice given by it to the Council, withdraw 
itself from such rights and obligations. Such contracting State may on six 
months’ notice to the Council assume or resume, as the case may be, such 
rights and obligations. No contracting State shall be obliged to grant any 
rights under the said paragraph to any contracting State not bound thereby. 


` 


Section 2 


A contracting State which deems that action by another contracting 
State under this Agreement is causing injustice or hardship to it, may 
request the Council to examine the situation. The Council shall thereupon 
inquire into the matter, and shall call the States concerned into consultation. 
Should such consultation fail to resolve the difficulty, the Council may make 
appropriate findings and recommendations to the contracting. States con- 
‘cerned. If thereafter a contracting State concerned shall in the opinion of 
the Council unreasonably fail to take suitable corrective action,. the Council 
may recommend to the Assembly of the above-mentioned Organization 
that such: contracting State be suspended from its rights and privileges 
under this Agreement until such action has been taken. The Assembly by 
a two-thirds vote may so suspend such contracting State for. such period of 
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, time as it may deem proper or until the Council Shall find that corrective. 


action has been taken by such State. 


Section 8 


If any disagreement between two or’ more contracting States relating io 
the interpretation dr application of this Agreement cannot be settled by 
negotiation, the provisions of Chapter XVIII of the above-mentioned Con- 
vention shall be applicable in the same manner as provided therein with 


reference to any disagreement relating to the interpretation | or appurato ' 


of the above-mentioned Convention. 


' i Renn V 
This Agreement shall remain in force as long as the above-mentioned 


Convention; provided, however, that any contracting State, a party to the - 


present Agreement, may denounce it on one year’s notice given by it to the 
Government of the United States of America, which shall at once inform 
` all other contracting States of such notice and withdrawal. . ` 


; ArTICLE. VI 


Petiding the coming into force of the above-mentioned Garean, al ` 
references to it ‚herein other than those contained in Article IV, Section 3, 
and Article VII shall be deemed to be references to the Interim eerie 
on International Civil Aviation drawn up at Chicago on December 7, 1944; 
and references to the International Civil Aviation Organization, the here 
bly, and the Council shall ‘be deemed to be references to the Provisional 
International Civil Aviation Organization, the Interim Assembly, and the 
Interim Council, Tree: x 


Armo VII, < 


For the purposes of this. Agreement, “territory” shall be defined as in ` 
Article f of the above-mentioned Convention. 


ARTICLE vil 


_ SIGNATURES AND ACCEPTANCES OF AGREEMENT ; 

The undersigned delegates to the International Civil Aviation Con- 
ference, convened in Chicago on November 1, 1944, have affixed their 
signatures to this Agreement with the understanding that, the Government 
of the United States of America shall be informed at the earliest possible . 
date by each of the governments on whose behalf the Agreement has been: . 
signed whether signature on its behalf shall constitute an acceptance of the 
Agreement by that government and an obligation binding upon it. 


Any State a member of the International Civil Aviation Orrantia a 


may accept the present Agreement as. an obligation binding upon it by 
notification of its acceptance to the Government of the United States, and 


S 


) 
I 


a 


i 
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such acceptance shall Besos effective upon the date of the receipt of such 
notification by that Government. 

This Agreement shall come into force as between contracting States upon 
its‘acceptance by each of them. Thereafter it shall become binding as to 
each other State indicating its acceptance to the Government of the United 
States on the date of the receipt of the acceptance by that Government. 
The Government of the United States shall inform all signatory and ac- 
cepting States of the date of all acceptances of the Agreement, and of the 
date on which it comes into force for each accepting State. _ 

IN WITNESS WHEREOF, the undersigned, having been duly authorized, 
sign this Agreement: on behalf of their respective governments on the date 
appearing opposite their respective signatures. 

Donn at Chicago the seventh day of December 1944 in the English lan- 
- guage. A text drawn up in the English, French, and Spanish languages, each 
of which shall be of equal authenticity, shall be opened for signature at _ 
' Washington, D. C. Both texts shall be deposited in the archives of the 
Government of the United States of America, and certified copies shall be 
transmitted by that Government to the even of all the mies which 
may sign or accept this Agreement. 


AMERICAN AND CANADIAN BAR ASSOCIATIONS 


CONSENSUS OF VIEWS ON THE INTERNATIONAL COURT OF THE 
_ UNITED NATIONS ORGANIZATION * 


March 22, 1945 
J oint Statement by the Chairmen of the Two Committees 


Alive to the vast significance of the current efforts to organize the N ations 
for peace and security, the American Bar Association and the Canadian Bar 
Association each created Special Committees to consider the questions in- 
volved; more particularly as they relate to law and the administration of 
justice among Nations. 

When the Dumbarton Oaks Proposals were made public on October 7, 
1944, they raised numerous questions as to “an international court of jus- 
tice” as a part of the new Organization, and as to the rôle of international 
law therein; but solutions of them were deferred. - 

This situation seemed to call for the active interest of members of the pro- 
fession. of law, to develop their considered views and make sich suggestions 
as they could from their experience, for pi: with the questions left open 
‘at Dumbarton Oaks. 

Instead of having the matters reported on iy the Committees in first i in- 
stance—which would have resulted.in recommendations drafted by a few 
men—the two Associations codrdinated their activities and took thé ques- 

. *Not official; see Joint Statement by the Chairmen of the Two Committees, below. 
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tions out to Regional ‘Group moniorenices of lawyers, held eaDOUEHOUE the 
United States and Canada. 

Twenty-five such Conferences were idee ener in the United States 
and seven in Canada—to formulate the considered opinions of representative 
lawyers in each region. Through bringing together the views expressed in 
the many separate meetings, a consensus was obtained on the various 
questions. 

The results are presented in the summaries which accompany this joint 
‘statement. It is hoped that they will be informative and useful to the rep- , 
resentatives of the Governments charged with the responsibility of finding 
solutions for the pending problems. 


X 


The Present Opportunity 


With the effort to create an adequate general international organization 
"go well launched ad so generally supported, a decisive moment has arrived 
in the long history of the movement to establish firmly an international Court 
- of Justice and a broadened authority for law among the Nations. 

It ig impossible to envisage an organized world without organized justice. - 
It is difficult to foresee a lasting peace unless the present unity is expanded ` 
and made solid, through organizing institutions which will accustom the 
peoples of all Nations to seek and accept the peaceful determination of con- 
troversies by law-governed tribunals. 

Yet the Dumbarton Oaks Proposals, in the form in which they were 
offered for public discussion last October, have aroused concern lest the new 
_ international organization be cast in too much of a political rather than a 
legal mould. The Proposals contemplate “‘an international court of justice” 
_-as one of the principal organs.of the new Organization, but they leave as 
unfinished business the many substantial problems involved in an agreement 
on the Statute of the Court. \ 

Perhaps due to their instructions at the time, the conferees at Dumbarton 
Oaks concentrated their efforts on outlining an effective plan of international 
organization for security, but the rôle of international adjudication as one of 
the key-stones of peace and law was left for later formulation. 

While the Dumbarton Oaks Proposals contain some indications as to the 
rôle of a court in the new Organization, they present in the alternative, as to 
its Statute: (a) The continuance of the existing Statute of the Permanent ` 
Court of International Justice (the World Court) with such modifications as 
may be desirable; or (b) The drafting of a new statute based upon the ex- 
isting Statute. - The lawyers who met in these many conferences saw clearly 
that there would be a vast difference between these alternatives: The first 
would keep continuity and save the results of the efforts which have per- ` 
sisted during a century. The second would break the continuity with the ` 
past, and might involve reopening difficulties which have been surmounted 
and striking out along untried lines. 


F 


t 


{ 
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In a time of high mortality among international institutions—when pend- 
ing official proposals call for supplanting the League of Nations, the Inter- 
national Institute of ‘Agriculture, the Bank for International RAE 
and the Paris Convention on International Aviation—the reference to ‘ 
international court” and the suggestion that alternatives are open as to the 
Statute have caused concern among those who hope that the new Organiza- 
tion will retain and strengthen the institutions which have been builded with 
so much effort and have represented measurable progress toward the great 
objectives. The gains which have come from the long struggle to extend the 
reach of law in international relations cannot lightly be sacrificed; their 
préservation should be an active preoccupation of the United Nations in 
launching the new Organization. 

Lawyers and other citizens of the two countries were ariii ae 
- the Chicago Civil Aviation Agreements drafted and accepted two months 
after the Dumbarton ‘Oaks Proposals had been promulgated, the Govern- 
ments accomplished the inclusion of a specific provision, favored by the 
representatives of the United States, for the settlement of certain controver- 
sies through resort to the existing Permanent Court of International Justice. 
This parallels the provision in some 350 existing treaties and agreements in 
force between Nations, obligating them in advance to accept the jurisdiction 
of the existing Court in the event of disputes—all of which might be en- 
dangered through innovation as to the Court and Statute. — 


A Striking Unity of Considered Views * 


The twenty-five Regional Group Conferences held throughout the United . 
States and Canada, in December through March, revealed a remarkable 
agreement in the considered views of more than six hundred judges, teachers 
and practitioners of law.’ A most heartening unity was shown to exist 
among the legal profession in English- and French-speaking North America. 

By a great preponderance the opinion was shown to be: “ 


1, That an international court of justice, should form an integral part of 
the United Nations Organization. 

2, That this court should be the Permanent Court of International Jus- 
tice, with such adaptation of its Statute as may be required By. the sup- 
planting of the League of Nations. 

3. That évery effort should be made to extend the compulsory deea 
of the Court with reference to legal disputes. 

4, That the scope of international law should be broadened, and its au- 


thority strengthened, in launching a new general international organization. 


A more detailed summary of the combined “weights” of the Conferences 
follows this statement. The recommendations of the two Committees, upon 
these and other aspects of the Dumbarton Oakes Proposals, will be made in 
due course. Although the members of the Committees and both Associa- 
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tions are deeply interested in all phases of the pending Proposals, it has 
seemed to be advisable to confine the present statement to matters pertaining 
« to the World Court and to international law, on which the considered opin- 
‘ion of the lawyers may be immediately helpful to those dealing with the 
subject. 
` March 22, 1945 
Wanvewt B. FARRIS ` 


, Chairman of the Canadian ` Bar Association: Committee on Legal ': 


` Problems of I nternational Organization for the M aintenance of Peace 


Wirum L. Ransom - 
Chairman. of the pore Bar Association Committee to Report as 


to Proposals for the Organization of the Nations for Peace and Law 
The Manner in Which the ‘‘Weight”’ ‘of Each Meeting Was Ascertained and l 


i the Over-All Consenus Was Compiled > , 


Coöperating in a joint effort, the American and Canadian Bar Aodan 
organized # series of Regional Group Conferences of representative members 


of the profession, for an intensive study of the legal questions presented by 


the Dumbarton Oaks Proposals. Eighteen such Conferences were held 


under the auspices of the American Bar Association, in cities throughout the _ 
United States; and seven such Conferences have been held under the auspices’ 


of the Canadian Bar Association, in different regions of the Dominion. © 


Outline of the ‘Plan Followed 


An attendance ranging from 25 to 30 lawyers proved to be a aeteabie 
group for study and discussion. The attendance was usually within that 


range and average. The participants were in each instance selected by the 


local conveners, who had been designated by the respective Committees. 
Each participant was supplied in advance with a documentation of the 
matters to be discussed. With one exception, a whole day was devoted to 
‘ each Conference. In some instances, preliminary sessions for study and 
discussion bad been held. 
The questions which were submitted in relation to the Dumbarton Oaks 
Proposals had been drafted after wide consultation with men of both official 
_ and unofficial status. They became the agenda of each of the Regional 
Group Conferences, with special formulations added in' Canada in the light 
of its situation and experience. 


The discussion at all of the American Ganteranoes and at three of the 


Canadian. Conferences, was led by Judge Manley O. Hudson, Judge of the 


Permanent Court of International Justice, who was accompanied by his _ 


collaborator, Mr. Louis B. Sohn. At the request of the Canadian-Com- 


mittee, a representative of the American Bar Association Committee was - 


present at all but one of the Conferences'in Canada. 
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The ‘ Weight” of each Meeting 


Following extended general discussion, the ‘questions were taken up 
seriatim and the views of those present were ascertained by going around the 
table and giving everyone present an opportunity to express his views. 

The prevailing views were recorded at the time, and the record was 
checked with the conveners and usually.with others present. Individual 
views or votes were not recorded. It was made clear that no one need feel 
bound by the views which he expressed. On questions on which there was a 
substantial division, no “weight” of that meeting was recorded. As the 
Gonterentes were held at intervals over a period of about three months, the 

“weights” may have reflected to some extent the progress in thie public dis- 
cussions of the Dumbarton Oaks Proposals. 

With one or two exceptions, no Conference had before it the ‘ ‘weights”’ 


` òf any other Conference, until after the views in that group had been ex- 


pressed. \ \ 

‘Variances of view there were,. of course, within the groups and ober 
some of them, in the meetings held in widely separated parts of the two 
countries: Significant variances or minority views are noted in the sum- 
maries. Taken as a whole, the recorded “weights” of the twenty-five Con- - 
ferences showed a striking unity in the views, when they were combined into 
the consensus. which follows, in the form of summaries as to the specific 
questions considered. 


Summary of Specific Conclusions of the Regional Groups 
‘1. Importance of an International Court: of Justice 


Every Regional Group, in the United States and Canada, was of the’ 
opinion that an international court of justice is greatly needed, and, that it 
should constitute the judicial organ of the United Nations Organization.’ 
No exception was taken to the characterization of the court as “the principal 
judicial organ of the Organization” (Dumbarton Oaks Proposals, Chapter - 
VII, Par. 1). Yet the need for such a court is.so imperative and the task of 
placing the court on a firm and solid basis is so great that none of the Re- 
gional Groups favored undertaking at this time the creation of additional or 
subordinate judicial tribunals. 


2. The Statute as a Part of the Charter 


All Regional Groups approved the provisions in the Dumbarton Oaka 
Proposals (Chapter VII,-Par. 2) that the statute of the court “should be an- 
nexed to and be a part of the Charter of the Organization.” Though it was 
appreciated that an.independent statute might have some advantages and à 
minority view in some groups was not averse to this, the opinion prevailing 
in all groups was that an international court will be more useful if it has the 
active and continuous support of the general Organization and that this 
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result may be better assured if the court is integrated with other institutions 
of the Organization as contemplated in Chapter IV of the Dumbarton Oaks 
Proposals. The judicial independence of the court as a codrdinate branch 
can be assured, it was generally believed, without separating the Statute 
‘from the Charter. An international court cannot function in a vacuum, 
and its fortunes will necessarily be'tied in with those of the general Organ- 
ization. Integration would seem to be more consistent, also, if the election 
of the judges, the financial maintenance of the court, etc., are to be provided 
for within the framework of the Organization. ` 


3. Retention of the Present Statute with Modifications 


The Regional Groups expressed a decided preference for the first of the 
two alternatives which are stated in Paragraph 3 of Chapter VII of the 
Dumbarton Oaks Proposals. The consensus was strongly—in most of the 
groups unanimous—that the statute of the court should be “ (a), the Statute 
of the Permanent Court of International Justice continued in force with 
such modifications as may be desirable,” rather than “(b) a new statute in 
the preparation of which the Statute of the Permanent Court of International 
Justice should be used as a basis.” 

Many of the American groups added that “fully appreciating the im- 
portance of agreement with other Governments, the group ventures to ex- 
press the hope that, the full influence of the Government of the United 
States will be exercised in favor of continuing the existing Court.” Nine of 
the American groups said, however, that “‘if the choice had to be between 
no court and alternative (b), the latter should -be accepted.” ` In at least one 
Canadian meeting in March, those present felt preponderantly that with 
` their then hopeful outlook, they were not greatly concerned with the me- 
chanics of the situation as between (a) and (b), above, provided that conti- 
nuity with the past is maintained, at least the existing jurisdiction of the 
court ib continued, and existing rights and obligations under treaties are 
preserved. E 


4. Reasons for Retaining the Statute 


The Regional Groups (with the one exception) were of the opinion that . 
vastly different consequences would flow from the decision as to which of’ 
` the two courses suggested as to the Statute would be followed; and they were 
moved to favor the retention of the present Statute because of considerations 
which are summarized as follows: 


(a) When agreement was achieved on the Statute of the existing Court 
on December 16, 1920, many years of continuous effort came to 
fruition. The achievement was the more notable because of the 
lamentable failure at The Hague in 1907. The Protocol to 
which the Statute was annexed has been signed and ratified by 
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fifty-one states of the world; and almost all of the states now 
existing—in fact all except Nepal, Saudi Arabia, Vatican City 
State, and Yemen+—have become parties to international instru- 


‘ments which confer jurisdiction on or otherwise relate to the 


existing Court. Several hundreds of such instruments continue 
to be in force despite the war. Some of these instruments are of 
recent date; e.g., the Chicago Civil Aviation Agreements, which 
were drafted and promulgated after the issuance of the Dum- 
barton Oaks Proposals on October 7, 1944. The preservation of 
this vast body of conventional law—a generation of effort would 


_be required for its reconstruction if it were abolished—would 


seem to be a desideratum of first importance, and this is possible 
only if continuity is maintained. A. “new statute” would 
jeopardize, even if it did not interrupt, the continuity. 


(b) The Statute of the existing Court supplies solutions, which on the 


whole are quite satisfactory, of issues debated over many decades. 


` The preparation of a “new statute” might reopen many of these 


issues, and there can be no guarantee that new solutions given to 


. them would be as satisfactory or as generally acceptable. 
(c) The existing Permanent Court of International Justice has ac- 


cumulated a valuable experience under the existing Statute. 


‘The Court functioned with astonishing success over a period of 
. eighteen years—from 1922 to 1940. Sixty-five cases came before 


it during this period, and the Court’s handling of them produced 
a general satisfaction throughout the world. Such criticism as 
took place concerning its judgments and opinions was not more - 
than that which may be expected as to any like public institution. 
In no case did a litigant staté offer objection to the procedure 
followed. Advantage of the accumulated experience will, it was 
thought by the groups, be assured better by continuing in force — 
the existing Statute. to which the precedents relate than by 
launching a new statute. ` > 


(d) The Court is in its twenty-third year, and is ina position to resume 


its activity if and when the world situation will permit. Its 
premises in the Peace Palace at The Hague are intact; its Presi- 
dent and. Registrar carry on their duties from Geneva; its budget 
for 1944 was duly alimented, and a budget for 1945 has been 
adopted. The twelve judges who continue in office are available 
for the discharge of their functions until their successors are 
chosen. 


©) Participants in the Re ional Groups were cognizant, however, that l 


the continuance of the existing Statute with necessary modifica- 
tions, and the retention of the existing Court as an institution, do 
not involve the continuance of the present membership of the 
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Court. There are three vacancies in the Court. The normal 
. terms of all members expired in 1939; they remain in office under _ 


a provision in the Statute that “they shall ‘continue to discharge 
` their duties until their places have been filled.” New nomina- 
tions and elections for all places will in any event be, required: 


Whether or not the existing Statute and the Court as an institu- . 


tion are retained, the United Nations Organization will start 
‘ with a free hand in the selection of the judges. 


5. Modifications of the Existing Statute 


Hach of the Regional Groups studied and discussed. in considerable detail . : 


“such modifications as may be desirable” (Dumbarton Oaks Proposals, 
‘Chapter VII, Par. 3) if the Governments decide to continue in force the 
Statute of the Permanent Court of International Justice. It was felt that 
these particularly are questions on which the judgment and experience of the 
jurists, teachers and practitioners participating in the conferences may be 
useful to those dealing with the subject. 

It was recognized that some modifications of the Statute will be necessary 
if the League of Nations is supplanted by a new Organization; e.g., the sub- 
stitution, in appropriate places, of references to the United Nations Organ- 
ization, its General Assembly, and its Security Council. The Regional 
- Groups were each of the view, with virtual unanimity, that “desirable,” as 
distinguished from necessary, modifications should at present be kept at the 
minimum. Specifically, the considered judgment of the Regional Groups is 
stated further i in the paragraphs following. 


6. Nomination aad Election of J udges 


The conclusion was general, throughout the Regional .Groups, that no 


changes should be made in the present system of selecting the judges of the 


Court. The method of nominating candidates in the elections has worked “ 


well and has produced generally satisfactory: results. It has the advantages 
that it avoids premature commitments by Governments, and that it accords 
to national groups in éach country the privilege of expressing preferences as 
to candidates from other countries. The conduct of the elections by the As- 


sembly and Council of the League of Nations, with the collaboration of rep- © 
reséntatives of parties to the Statute which were not members of the League . 


of Nations, has worked smoothly on eleven occasions. It should be con- 


tinued, with the substitution of the General Assembly for the League As-' 


sembly and of the Security Council for the League Council, the two electoral 
. bodies to continue the practice of meeting and voting separately but at the 
same time., 


The consensus’ was beagle to the effect that the judges should continue. 


to be without representative character in the sense that they should not be 


` 
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regarded as representatives of the states whose nationality they possess. 
This was one of the more important of the gains registered in 1920. 

Some of the groups considered the advisability of fixing a maximum age of 
eligibility for nomination and election to the Court, and perhaps an age for 
compulsory retirement of the judges; but the view usually prevailing was 
that rigid provisions on these matters might unduly restrict the discretion of 
electors and prevent the choice of some highly desirable jurists. 


7.' Continuance of Advisory Opinions 

` The Regional Groups came definitely to the conclusion that AS opin- 
ions should be continued, and that the term “advice” used in Paragraph 6 
of Section A of, Chapter VIII of the Dumbarton Oaks Proposals should not be 
substituted for the term ‘“‘advisory opinion” which is employed in the pres- 
ent Statute. Tho opinion was that both the General Assembly and the Se- ' 
curity Council should be empowered to request advisory opinions from the 
Court, and that other agencies or bodies desiring to do so should proceed 


through one of these two channels. 


From thorough discussion, the view strongly prevailing was that requests 
for an advisory opinion should be authorized with reference to any legal . 
question, but that the Court should remain free to decline to give such an 
opinion if it.deems that. course to be necessary. ` Some of the Regional 
Groups considered also the nature of the vote to be required for adopting a 
request for an advisory opinion, but this point was usually thought to depend 
upon more general decisions as to voting: 


8. Regional and Special Chambers of the Court 


The Regional Groups approved without exception a current proposal that 
the Court should be given power to create regional or special chambers as 
need may be shown to exist, such chambers to hear and decide cases where 


_ the parties consent. Accessibility of the Court and the convenience of 


litigants were stressed by some members of the groups. The Court’s Cham- 
ber for Summary Procedure has given two judgments, ‘but its Chamber for 
labor cases and its Chamber for communications and transit cases have never 


` been called upon to function. , The experience would seem to indicate that it 


may not bé possible to foresee the precise type of Chamber which may be 
needed, and the decision may best be left to the power of the Court itself. 
The possibility of ‘regional Chambers might facilitate states’ access to the 
Court, since a Chamber could meet in any part of the-world more readily 
than could the Court en banc. Yet the need for such a Chamber should de- 
pend on the desires of the states in the region, and it should be left to the. 
Court to evaluate and act on any such desires as may be expressed. 


` 9. Amendment of the Statute l 
Most of the Regional Groups—not all of them considered this subject— 


` expressed the view that the Statute should provide the method for its own 
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amendment, and that a procedure of amendment should be adopted which 
would not require the consent of all of the parties to the Statute, except 
possibly an. amendment to extend compulsory jurisdiction. The opinion 
‘was expressed and favored in some of the groups that procedure for amend- 


. ing the Statute might be worked out so as to parallel generally the mages 


of amendment which is decided on as to the Charter. ~ 


10. Other Provisions Desirable. for Retention in a New Statute 


_None of the Regional Groups expressed dissatisfaction with the present 
Statute of the Court in regard to such matters as the Court’s name, its seat, 
the number and qualifications of judges, and the procedure prescribed. 

The various Regional Groups studied in some detail the special features of 
, the existing Statute which ought to be retained, even if the Governments 
should decide to undertake the preparation of a new statute. With general 


. agreement it was thought that, in addition to the matters already discussed. 


above, the following should in either event bé stressed: 
(a) Access to the court—as distinguished from jurisdiction—should 


of the new Organization and whether or‘not they are parties to 
the court’s statute. ‘In advisory proceedings, public and private 
international organizations should continue to be permitted to 
appear for the purpose of supplying information. 

(b) A party before the court should continue to be entitled to select a 
judge ad hoc when the elected judges include no person of its na- 

_ tionality. In view of the experience of a century and a half, it 
was deemed’ doubtful whether a statute would be generally ac- 
ceptable without such a provision. Moreover, the presence of 
judges ad hoc may tend to facilitate the deliberations of the court, 
and may better assure the acceptance, by states and their peo- 
ples, of judgments adverse to their contentions. 

) Judges of the court should continue, in the view of all Regional 
Groups in the United States, to be permitted to express their in- 
dividual opinions, in dissent or in concurrence. These Regional 
Groups did not fear that the authority of the court’s judgments 


would be weakened by dissenting opinions. In some of the . 


groups in Canada, there was a strong minority view in opposition 
to giving sanction for dissenting opinions. 

@) No change should be made in the statute’s provision iat meeting 
the court’s expenses, beyond that they should be borne by the 
new Organization instead of the League of Nations. — 


11. Broadened Jurisdiction for the Court 


The Regional Groups without exception concerned themselves actively 


with questions as to the jurisdiction of the Court and the practicable ways of 


continue to be open to all states, whether or not they are members | . 


7 
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strengthening and.broadening it. The consensus in all groups was that in 
implementing Chapter VII of the Dumbarton Oaks Proposals, the optional 
provision for compulsory jurisdiction, as embodied in Article 36 of the 
Statute of the Permanent Court of International Justice, should as a mini- 
mum be fully maintained; and most of the groups expressed themselves most 
earnestly that ways of extending the jurisdiction of the Court should also be 
explored and found. Some of the groups in the United States added their 
belief that their country should, at the least, make a declaration, under the 
optional clause, accepting compulsory jurisdiction over all legal disputes. 
The Dominion of Canada took that action fifteen years ago. 
Retention of the optional provision in Article 36 would make possible 
further extensions of the Court’s compulsory jurisdiction from time to time, 
through new declarations and agreements which may be made, or through the 
broadening of some of those which are now in force between nations. Al- 
most all of the Regional Groups came to the conviction, however, that the 
revitalizing of international law requires a present advance beyond the op- 
tional clause in the present Statute. While the participants appreciated the 
extent of the departure which this might involve for some states, they felt 
strongly that after a second World War within a generation, the world is 
prepared now to go further than was thought practicable in 1920. Since 
the failure to adopt the recommendation of a compulsory jurisdiction ad- 
vanced by the Committee of Jurists which drafted the Statute of the Per- 
manent Court of International Justice, forty-five of the fifty-one states which 
ratified the Statute have made declarations accepting the compulsory juris- 
diction described in its Article 36. Some of the declarations were for 
limited periods of time, and some were subject to reservations. The dec- 
larations of twenty-seven states are now in force. In a number of cases, the 
` Permanent Court of International Justice exercised, with. no untoward re- 
sults, the obligatory jurisdiction thus conferred. f 
` In view of this progress since 1920, a large majority ‘of the Regional 
Groups expressed the hope that all of the states parties to the Court Statute, 
or at least all of the states which are parties to the Charter, will confer on the 
Court jurisdiction over their legal disputes, to be exercisable on the applica- 
tion of any party to the dispute. Some of the Regional Groups suggested 
the desirability of limiting such jurisdiction to future disputes with respect 
to situations or facts arising in the future. l 


12. Definition of Classes of Legal Disputes 
The Regional Groups generally thought it desirable to maintain the pro- 
vision in Article 36 of the Statute of the Permanent Court of International 
_ Justice which defines the classes of legal disputes to which the compulsory 
jurisdiction which may be conferred would be applicable. It was recognized 
that this definition furnishes no test of adjudicability; it merely delimits the 
conferred jurisdiction. Although the experience to date has not been ex- 
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tensive, it has seemed to indicate that the definition is not unsatisfactory for 
that purpose. -The groups foresaw that the functioning of the new Or- 


ganization and the court, and the making of new agreements between the ` 


nations, would operate to broaden the category of “legal Aisputes; ” even as 
thus far defined. 
13. Determination of the Existence of Aggression 


The Regional Groups which considered the subject were nearly unanimous 
in a present view that in the existing state of international law “the de- 


termination of-the existence of aggression is a political question,” and that ' 


_“the Court should not be given any rôle in that determination, except where * 
the Security Council requests an advisory opinion on a legal question 


connected with such a determination.” 


14. Disputes Arising out of “Domestic Matters” 


Most of the Regional Groups which took a ‘“‘weight’’ onthe subject ex- 
pressed the view that the exception of disputes arising out of “domestic 
matters,” as contained in Paragraph 7 of Section A of Chapter VIII of the 
Dumbarton Oaks Proposals, is not sufficiently limited. The exception made 
in the Covenant was only of disputes “found by the Council to arise” out of 
domestic matters. When an exception of domestic matters was made by 
Canada and other states in declarations under Article 36 of the Statute of 
the Permanent Court of International Justice, it was subject to application 
by the Court. The consensus was that the Dumbarton Oaks Proposals will 
be strengthened if the exception can be made applicable only to action by the 
Security Council, and if it can be limited to disputes found by the Security 
Council to arise out of domestic matters. 


15. Enforcement of Court TET 


The Regional Groups were unanimously of the opinion that the Charter ` 


should contain a provision looking toward the enforcement of judgments of 
the Court, if compliance were refused or withheld. It was recognized that 
the Court?s judicial function would be exhausted with its rendition of a 


‘judgment; enforcement of the judgment raises questions which properly fall 


within the competence of 2 body such as the Security Council. ` States have 
habitually accepted and complied with the judgments of international 
tribunals, and it was deemed to be reassuring that-no judgment of the Per- 
manent Court of International Justice has ever been flouted. Yet a few in- 
stances of non-compliance with arbitral awards have arisen in the past; in the 
future, a similar non-compliance with judgments of the Court might have 
the effect of undermining confidence in the processes of law and order. 

The consensus was that the Charter .might well contain a provision, 
modeled on that in Article 13 of the Covenant, that the Security Council be 


k empowered, in the event of any failure by a state to càrry out a judgment of 
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the Court, to make E EN or decide upon the measures to be 
taken to give effect to the judgment. - 
An earnest belief was voiced in many of the groups, made definite in a 
“weight” taken in one group (Denver) upon its initiative, that “if the habit 
of compliance with the mandates of an international court can once be es- 


ia tablished, most of the obstacles to an international organization along the ` 
general lines of the a i Oaks Proposals will in time Seep n eee or take . 


care of. themselves.” 


16.. Parties to the Statute 


The Regional Groups which gave specific attention to the problems as to 
the states which should be permitted to be parties to the Statute of the Court 
were disposed to welcome the indication, in Paragraph 5 of Chapter VII of 
` the Dumbarton Oaks Proposals, that membership in the new Organization 

will not be a condition precedent to a state’s joining in the maintenance and 
support of the Court. It was recognized that if the Governments décide to 
` continue in force the Statute of the Permanent Court of International Jus- 
tice, a problem may arise with reference to some of the states which are now 
parties to the Statute but which may not enter the new Organization. 
With reference to states such as Portugal and Sweden and Switzerland, it 
was deemed to be improbable that there'would be a desire to set significant 
conditions ‘to their continuing to be parties to the Statute, and the Regional 
Groups were generally of the opinion that: the provisions as to conditions 
(Dumbarton Oaks Proposals, Chapter VII, Par. 5) should not apply to their 
relationship to the Court. 
With reference to states such as Germany and Japan, the majority opin- 


ion in some of the groups favored the application of that paragraph as to ` 


conditions. Other groups took the view that universality of submission to 

the Court is such a desirable goal that no special conditions should be appli- 

cable to the support of the Court by these states. The opinion in the groups 

in the United Abbe divided on this issue more than on Baty. other; in some 
, instances, no “weight” was ascertainable. : 

Whether the existing Statute is continued in force or a new statute is 
adopted, a problem may also arise with reference to states which may be 
expelled from the Organization under the provision in Paragraph 3 of Section 
B of Chapter V of the Dumbarton Oaks Proposals. Some of the Regional 
Groups which considered the question—not all of them did—favored the ap- 

plication to such states of the provision for conditions as stated in Paragraph 

5 of Chapter VII.: Some of the Regional Groups did not favor the idea of 
expulsion from the Court, and some did not favor the application of condi- 
tions in any event. 

Responsive to the opinion in the group meetings under its auspices, the 
general Committee in Canada felt that if the idea of expulsion from the Or- 

. ganization is accepted, a nation so expelled should nevertheless be subject to 
and bound by the mee of the Court. 
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17. Permanent Court of Arbitration 3x 

. The Regional Groups in Canada were generally of the opinion that the 
Permanent Court of Arbitration should be continued in being, and that The 
Hague Conventions on Pacific Settlement‘ should be amended to facilitate 
accession by states such as Canada which are not now parties to either-of the 
Conventions. It was thought that this course would be in line with the em- 
` phasis, in Section A of Chapter VIII of the Dumbarton Oaks Proposals, on | 
means of settlement of the parties’ own choice, and.that its adoption would 
be proper in continuing the present method of nominating candidates in the 
elections of judges of the Court. The groups in the United States did not 
directly consider these questions, except as they favored the continuance of 
the present method of nominating judges. 


18. The Scope of International Law í 

The Regional Groups were generally of the opinion that both ien scope 
and the authority of international law need to be broadened. Some of the 
disputes which are now regarded as non-legal and non-adjudicable should be 
brought within the reach of law and within the ambit of the judicial process. 
This emphasis was particularly manifest in the Regional Group meetings in 
Canada, which were disposed to stress the importance of international legis- 
lation through multipartite conventions. All of the Regional Groups looked 
forward to a significant extension of international law as resulting from the 
cumulation of the jurisprudence of a functioning court. 

In general, also, the Regional Groups were of the opinion that the au-, 
thority of international law will be strengthened if prominent emphasis is 
given to the concepts of law and justice in the Charter of the new Organiza- 
tion; and in this connection the hope was expressed that the Charter will 
make specific provision for continuous attention to be given to the place and 
rôle of law in an organized world. ` 
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RELIEF PENDENTE LITE IN THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


l By EDWARD DUMBAULD 


Special Assistant to the Attorney General, United States Department 
of J ustice i 


In a noteworthy decision,! rendered after the outbreak of the present war, 
relief pendente lite was granted by the Permanent Court of International 
Justice (as distinguished from its President) for the first time since the 
Court was established. A review of recent developments affecting that 
aspect of the administration of international justice according to law will 
therefore be timely.? 


_ Recent Decisions of the Court 
1. Southeastern Greenland case. 


The Court first had occasion, within the period covered by this article, to 
pass upon 2 question involving an application for relief pendente lite in the 
dispute between Norway and Denmark regarding Southeastern Greenland.’ 

Norway by a Royal Decree of July 12, 1932, had declared its sovereignty 
over the contested territory, and six days later filed suit praying the Court to 
uphold the legality of that occupation, and also “to order the Danish Gov- 
ernment, as an interim measure of protection, to abstain in the said territory 
from any coercive measure directed against Norwegian nationals.” 4 The 
Danish government had admittedly invested the leader of a Danish expedi- . 


1 Rendered December 5, 1939 in the case of the Electricity Company of Sofia and Bulgaria. 
Publications of the Permanent Court of International Justice, Series A/B, no. 79. (Publica- 
tions of the Court will hereinafter be cited simply by their letters and numbers.) 

2 The subject of this article was treated by the author in his Interim Measures of Protection 
in Internalional Controverstes, 1932, pp. 144-173. Later literature includes: Hans G. Nie- 
meyer, Hinstweilige Verfügungen des Weltgerichishofs, thr Wesen und thre Grenzen, 1982 
(reviewed in this JOURNAL, Vol. 27 (1933), pp. 198-199); Paul Guggenheim, Les Mesures 
conservatoires dans la Procédure arbitrale et judiciare, Académie de Droit international de la 
Haye, Recueil des Cours, Vol. 40 (1932), pp. 649-761; Henri A. Rolin, Force obligatoire des 
Ordonnances de la Cour permanente de Justice internationale en matière de Mesures conserva- 
loires, in Mélanges offerts à Ernest Mahaim, 1935, Vol. II, pp. 280-298; Ake Hammarskjöld, 
Quelques Aspects de la Question des Mesures conservatoires en Droit international positif, 
Zeitschrift für auslindtaches öffentliches Recht und Völkerrecht, Vol. 5 (1935), pp. 5-33; 
Giancarlo Venturini, Le misure cautelari nel diritto internaztonale, in Archivio giuridico 
Filippo Serafini, Vol. 119 (1938), pp. 40-89, 152-182. The present article-supplements the 
author’s earlier work on the subject by surveying developments from 1932 to date. 

3 Publication A/B no. 48, pp. 277-289. 

1 Same, p. 278. Denmark filed suit against Norway the same day, praying that the Nor- 
wegian occupation be declared illegal, and reserving the right to apply for interim protection, 
but no such application was ever made: pp. 279-80. The two proceedings were consolidated 
.by the Court’s order of August 2, 1982: p. 271. 
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tion to the territory with police powers, to be exercised not only over Danish 
subjects but also over Norwegian subjects; and, according to statements in 
Danish newspapers, there was reason to fear acts of violence against Nor- 
wegian occupants of the territory. Norway had also conferred police 
powers upon one of the members of a Norwegian expedition in the territory.’ 
It was asserted by Norway, but denied by Denmark, that frequent contact 
between Norwegians and Danes would be inevitable. According to Danish 
contentions, the territory was so vast in area, and its occupants so few in 
number, that contacts between the Danish authorities and Norwegian sub- 
jects would be rare and accidental.’ 

Since this was the first case which had come before the Court under Rule . 
57 as revised in 1931,® several interesting procedural questions received 
consideration. The Court continued its former practice of embodying its 
decision in the form of an order, rather than a judgment.” The Court also 
decided, on July 22, 1932, '‘to admit, for the purposes of the proceedings on 
the Norwegian request for the indication of interim measures of protection, 
the judges ad hoc duly appointed by the Parties, ‘having regard to the fact 
that in this case the presence of judges ad hoc is not inconsistent with the 
urgent nature of interim measures of protection.’” 1° Another question 
regarding the Court’s personnel arose when one of the Judges wished to know 
“whether he could take part in the proceedings upon the request for interim 
measures of protection, even though he were prevented by circumstances 
from taking part subsequently in the hearing of the case on its merits. The 
Court held that there was nothing to prevent the judge in question from tak- 


5 Same, p. 278. 

6 Same, p. 288. Norway agreed that the Court might defer its decision on the Norwegian 
request for interim protection “should the Danish Government inform the Court that it will 
not adopt coercive measures”; and that the request should be understood as contemplating . 
indication of measures of interim protection applicable equally to both parties. Same, pp. 
278, 282. 

1 Same, p. 283. 

-* Rule 57, in the version adopted on February 21, 1931, provided: 

Une requéte adressée à la Cour par les parties ou par lune d'entre elles en vue de mesures 
conservatoires, a la priorité sur toutes autres affaires. I est statué d'urgence et, si la Cour ne 
siège pas, elle est à cette fin Panou ee eee PaT le TTO, 

n absence d'une requéte, si la Cour ne siège pas, le I rési s Tesien peut convoquer la Cour pour 
lui soumettre la question de l'opportunité de semb 

Dans tous les cas, la Cour n'indique des mesures coneeroatoires qu'après avoir donné aux 
parties la possibilité de faire entendre leurs observaiions à ce sujet. 

°’ Dumbauld, work cited, p. 159. Before adoption of the 1931 version of Rule 57, indica- . 
tion of interim measures could be made without a hearing, and by the President if the Court 
was not sitting. After 1981 these procedural reasons no longer prevented the use of judg- 
ments, but the Court continued to prefer orders. ‘The reason for the Court’s decision to 
employ the form of an order appears to be that measures of protection are essentially provi- 
sional in character, whereas judgments are final decisions.” Moreover, “measures of pro- 
tection may be indicated by the Court proprio motu, whereas this would not be possible in the 
case of a judgment.” E no. 9, 171. : 

10 Publication A/B no. 48, p. 280. See also E no. 9, p. 162. 
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ing part in the proceedings in regard to the question of interim measures of 
protection, since those proceedings were distinct from the proceedings on the 
merits.” # 

The Court found it unnecessary to decide whether it had power to indicate 
interim measures of protection when there was no controversy pending 
before it, other than the application for interim measures itself, since in the 
case at bar such a controversy had been submitted for adjudication. 

The Court likewise found it unnecessary to determine whether its power to 
grant relief pendente lite extended only to protection of the rights of the 
parties to a dispute, or whether it could also be exercised to preserve the 
status quo “for the sole purpose of preventing regrettable events and unfor- 
tunate incidents” which might aggravate or extend the dispute." 

However, it was expressly decided that ‘‘the Court is satisfied that it may 
proceed to indicate interim measures of protection at the request of the 
Parties (or of one of them) and proprio motu” but that “the Norwegian 
request for interim measures of protection must first be examined, leaving the 
question whether measures should if necessary be indicated proprio motu to 
be determined subsequently.” “ . 

Upon consideration of the merits of the Norwegian request, the Court 
ruled that there was no need for indication of interim protection. Since the 

.territorial dispute had already been submitted to the Court for adjudication, 
no measures thereafter taken by either of the parties could better the posi- 
tion of either claimant or have any legal effect onthe status of the territory 
as ultimately determined by the Court’s decision on the merits of the con- 
troversy..5 Likewise the occurrence of hostile incidents could not affect 
adversely, or in any way prejudice, such rights as the Court might finally 
recognize as belonging to Norway."* Besides, the Court regarded it as alto- 
gether unlikely that any such events would actually occur, both parties hav- 
ing in open court made declarations of their intentions to refrain from such 

conduct.” 


11 Publication E no. 9, pp. 164-5. 

8 Publication A/B no. 48, pp. 288-4. See Dumbauld, p. 155; Hudson, The Permanent 
Court of International Justice, 1934, p- 416. Paragraph 1 of Rule 61, as adopted on March 
11, 1936, now specifies that an application for interim protection may be made only in con- 
nection with a pending case. ; 

3 Publication A/B no. 48, p. 284. Judges Negulesco and Schitcking had previously in- 
dicated their acceptance of the broader view of-the Court’s power. Publication D no. 2, 
2nd addendum, pp. 192-3; Dumbauld, pp. 26, 28-9, 187. The Court later reached the same 
conclusion, in the case of the Electricity Company of Sofia and Bulgaria, Publication A/B 
no. 79, p. 199. See note 53, below. , 

u Publication A/B no. 48, p. 284. 4 Same, p. 287. 

1 Same, p. 285. See McNutt v. General Motors Corporation, 298 U. S. 178, 181 (1936). 

17 Same, pp. 285, 287. Dumbauld, p. 159. The Court also drew. attention to the fact 
that in 1931 in another part of Eastern Greenland nationals of the two countries, respectively 
invested by their governments with police powers, were simultaneously present, without the 
occurrence of any “incidents.” Publication A/B no. 48, p. 283. 
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The same reasons convinced the Court that it should refrain from granting 
any interlocutory relief ex proprio motu. In view of the statement made on 
bebalf of the Danish government that it did ‘‘not intend, as long as the case 
ig pending before the Court, to take any measures that are calculated to 
change the legal status of the territory which is the subject of the case,” and 
of the similar statement made on behalf of the Norwegian government; end 
’ since, in any event, 


having regard to the character of the alleged rights in question, con- 
sidered in relation to the natural characteristics of the territory in issue, 
even “measures calculated to change the legal status of the territory ”’ 
could not, according to the information now at the Court’s disposal, 
affect the value of such alleged rights, once-the Court in its judgment on 
the merits had recognized them as appertaining to one or other of the 
Parties, and as, in any case, the consequences of such measures would 
not, in point of fact, be irreparable; Whereas, moreover, both Parties 
are bound by the “General Act for Conciliation, Judicial Settlement 
and Arbitration” signed at Geneva on September 26, 1928; as by the 
terms of paragraph 3 of Article 33 of the said Act, “the Parties under- 
take” in particular “to abstain from measures likely to aggravate or 
extend the dispute”; as the interpretation and application of that clause 
are subject to the compulsory jurisdiction of the Court; and as, in con- 
sequence, in the event of any infringement of these alleged rights, a 
legal remedy would be available, even independently of the acceptance 
by the Parties of the optional clause !8 referred to in Article 36, para- 
graph 2, of the Statute, 


the Court concluded that there was no occasion for the indication of interim 
measures of protection ex officio. 

Accordingly, the Court by its order of August 3, 1932, dismissed the Nor- 
wegian request, reserving the right, however, to consider at a later date the 
question whether circumstances might then require indication of interim 
- measures of protection in accordance with Article 41 of the Statute. 


2. The administration of the Prince of Pless. 


The Court again dealt with the question of interim measures of protection 
in the case concerning the administration of the Prince of Pless.?? This was 
a dispute between Germany and Poland, involving a tax controversy. ` While 


13 The Court is here referring to the established principle that where infraction of a party's - 
tights can. be adequately. redressed by pecuniary compensation, and the Court hag power © - 


under the Optional Clause to award such redress, the availability-of that- legal remedy 
renders unnecessary the indication of interim measures of protection under Article 41 of the 
Statute. Publication A no. 8, p. 7; Dumbauld, pp. 149-150, 163, 165-6. 

| Where Article 83 of the General Act applies, however, the legal remedy other than interim 
measures under Article 41 of the Statute may itself consist precisely in appropriate relief 
pendente lite which the Court is empowered by Article 33 of the Act to award. In such a 
case the Court is endowed with a separate and additional jurisdiction to grant interlocutory 
relief, quite apart from its jurisdiction under Article 41 of the Statute. 

19 Publication A/B no. 48, pp. 288-9. 3° Publication A/B no, 54, pp. 150-154. 
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the dispute was pending before the Court, the taxpayer suddenly received 
from the Polish tax authorities a demand for payment. Germany applied to 
the Court for relief.” . i : 

On May 5, 1933, the President of the Court, Judge Adatci, telegraphed to 
the Polish minister of foreign affairs suggesting the desirability of suspending’ 
any coercive measures against the taxpayer until after the Court could meet 
and render its decision.“ The Polish government replied that the demand 
for payment had been made inadvertently, by an official unfamiliar with the 
case, and that no measures of coercion would be resorted to pending the 
Court’s decision. The German government indicated its approval of this 
declaration. Accordingly, the Court in its order of May 11, 1933, took 
note of these circumstances, and stated that, since the German demand had 
thus become moot, there was no oceasion for the Court to pass upon the 
application for interim relief, either as to jurisdiction or merits.” 


3. The Polish Agrarian Reform and the German Minority. 


The next instance in which the Court was called upon to consider the sub- 
ject of interlocutory relief arose in connection with the case concerning the 
Polish Agrarian Reform and the German Minority.” 

Poland’s obligations with respect to minorities were -prescribed by its 
treaty with.the Allies, signed at Versailles on June 28, 1919; and were placed 
under the guarantee of the League of Nations by Article 12 of that treaty. 
Article 12 further provided that any Member of the Council of the League of 
Nations should have the right to bring to the attention'of the Council any 
infraction or any danger of infraction by Poland of any of these obligations, 
and that any Member of the League should have the right to refer to the 
Court any difference of opinion with Poland as to questions of law or fact 
arising out of the articles regarding treatment of minorities. 


n Publication C no. 70, pp. 202-3. The German application, dated May 2, 1933 and de- 
livered to the Court on the following day, prayed the Court “to indicate to the Polish Gov- 
ernment, as an interim measure of protection, pending the delivery of judgment upon the 
‘Application of May 18, 1932, that it should abstain from any measure of constraint in 
respect of the property of the Prince von Pless, on account of income-tax.” Publication 
A/B no. 54, p. 151. - X 

n Eu égard ce qui précède ainsi que esprit du Statut et autres ades internationauz concernant 
règlement pacifique différends acceplés par Pologns me permets suggérer Voire Excellence oppor- 
tunité examiner posstbilsté arréter. mesures coercition éventuelles conire Pless en attendant réunion 
Cour prévue pour date non postérieure à 15 mai courant et en attendant que Cour att pu statuer, 
Publication C no. 70, pp. 429-430. 

4 Publication C no. 70, pp. 431-432. 4 Same, p. 482. 

# In thus explicitly distinguishing the questions of jurisdiction and merits in the proceed- 
ing for indication of interim measures from the questions of jurisdiction and merits in the 
principal litigation, the Court acted in accordance with the doctrine that the proceedings in 
. which a claim for relief pendente lite is asserted constitute a separate and independent cause 
of action. Dumbauld, p. 19. See notes 11, above, and 64, below. 

% Publication A/B no. 58, pp. 175-188. 
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Germany, as a Member of the League of Nations, on July 3, 1933, sub- 
` mitted to the Court, in accordance with the third paragraph of Article 12, a 
controversy regarding the Polish agrarian reforms as applied to the German 
minority in Poland. The Court was asked to decide that violations of the 
treaty ‘‘have been committed to the detriment of Polish nationals of German . 
race and to order reparation to be made.” 2?” On the same day an applica- 
tion for interim protection was filed, requesting the Court ‘‘to indicate 
interim measures of protection in order to preserve the status quo” until the 
Court’s final judgment was rendered.?# 

The acting President of the Court, Judge Guerrero, designated July 11, 
1933, as the date for hearing, but the Polish government announced that it 
would not’ be ready by that time.?° When the Court met on the, appointed 
day,?° it postponed the hearing until July 19, 1933,3! after permitting the 
German.agent, Professor Viktor Bruns, to make a declaration opposing such - 
action.# 

‘During the course of argument at the hearing, in response to a question by 
Judge Anzilotti, the German agent stated that it was not the Polish agrarian ' 
law per se, but its discriminatory application, which was the basis of Ger- 
many’s complaint.* The Polish agent, Sobolewski, argued that it was the 
provisions of the minorities treaty, not the minorities themselves, that were 
placed under international guarantee; and contended that in litigation under 
Article 12 of the treaty Germany was acting solely in its capacity as a Mem- 
ber of the League of Nations, and hence had no rights of its own which could’ 
form the subject matter of measures of interim protection.* The point was ° 


x Publicaiton C no. 71, p. 11. Germany had previously, in accordance with the second 
paragraph of Article 12, referred the dispute to the Council of the League of Nations on 
January 19, 1932: same, p. 12, Not satisfied with the solution proposed on December 9, 
1982, by a committee which had carefully studied the matter, Germany announced on 
February 1, 1933, its intention of submitting the controversy to the Court. Same, PP. 
96~126. See also: Publication A/B no. 58, pp. 184-5. 

33 Publicatign C no. 71, 11-14. As interpreted by the German agent at the oral argument, 
this request contemplated that, with respect to members of the German minority, Poland 
should not commence or continue expropriations, or transfer to other persons estates taken’ 
from them, or establish settlers upon such estates. Same, pp. 36, 45; Publication, A/B no. 
58, p. 178. 

2 For the correspondence between the Registrar of the Court and the Polish Minister at 
The Hague regarding the date of the hearing, see Publication C no. 71, pp. 136-7, 140-141, 
142-144, 144-6, 146, 147. ` 

3 On July 10, 1933, at a private meeting the Court discussed: (1) whether the Court was 
obliged to hear observations of the parties; (2) whether the provisions of Article 53 of the 
Statute, regarding default, would apply if only one party were to be heard; (3) whether ad- © 
journment is permissible in urgent matters. Without deciding the first two questions, the 
Court determined to hold the public sitting scheduled for the next day and there adjourn, 
without hearing the observations of the German agent, who was, however, permitted to 
‘make a declaration. Publication E no. 14, p. 143. 

"= The hearing was held on July 19, 20, and 21, 1933. Publicaiton C no. 71, pp. 19-22. 

z Same, pp. 17-18. » Same, p. 21. 4 Same, p. 40. 
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also made that the German complaint related to past transactions, and that 
future acts of the Polish government therefore could not prej judice any rights 
in dispute before the Court.™' 

On July 29, 1933, the Court issued an order denying relief.® The major- 
ity opinion was cioe in by Judges Adatci, Guerrero, Rostworowski, 
Fromageot, Urrutia, Hurst, Negulesco, and Wang. Three dissenting opin- 
ions were written; by Judge Rolin-Jacquemyns, by Judge Anzilotti, and by 
Judges Schücking and van Eysinga, respectively. 

According to the majority view, “the essential condition which must 
necessarily be fulfilled in order to justify a request for the indication of in- 
terim measures, should circumstances require them, is that such measures 
should have the effect of protecting the rights forming the subject of the dis- 
pute submitted to the Court.” 87 In the case at bar, however, the Court had 
-been asked by Germany, in the complaint filed in the principal suit, to find 
that there had been an infraction of Poland’s obligations under the minorities 
treaty, and to award reparation therefor; but the request for interim meas- 
ures of protection, on the other hand, sought to enjoin all future violations 
arising from application of the Polish agrarian laws. To grant the relief 
requested would produce a general suspension of the application of those 
laws, “and cannot therefore be regarded as solely designed to protect the 
subject of the dispute and the actual object of the principal claim. . . .” 38 

Therefore, without having to consider the scope of Article 12 of the Treaty 
of Versailles as regards indication of interim measures of protection, or the 
- expediency in other cases of acting ex proprio motu, and without prejudging 
the principal suit either as to jurisdiction or merits, the Court confined its 
decision to the narrow holding that the application before the Court for 
interim measures of protection was not in conformity with the provisions of 
the Statute. The German request was accordingly dismissed.** 

Judge Rolin-Jacquemyns in his dissenting opinion said that indication of 
_ interim protection would facilitate reparation for violated rights by their 
preservation in specie rather than by compensation for their loss.‘ 

Judge Anzilotti made the preliminary observation that, in general, if there 
was ever a proper case for relief pendente lite it was the case at bar. He 
went on to say: ; 


Apart from all questions relating to the interpretation of Article 12 of 
the Treaty of June 28th, 1919, for the protection of Minorities, the only 
reason which, in my view, made it impossible for the Court to grant the 
German Government's request, in the present state of the proceedings, 


% Same, p. 42. Dumbauld, pp. 26, 164. * Publication C no. 71, pp. 22-23. 
3! Publication A/B no. 58, p. 177. 
3 In the French: . . . ne peuvent pas ére considérées comme tendant uniquement à sauve- 


garder l'objet du différend et Vobjet de la demande principale elle-même, tels qu’tls sont soumis å 


la Cour par la requéte introductive d'instance. Same, p. 178. 


3 Same, pp. 178-9. 4° Same, p. 180. & Sama, p. 181. 
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was the uncertainty which the Application instituting the main pro- 
ceedings allows to subsist as to what the said Government seeks to ob- 
tain from the Court, and, in consequence, as to the extent of any rights 
which the interim measures would have to protect. 

In the opinion of the Court, the proceedings instituted by the German 
Government were designed to obtain a declaration that certain alleged 
infractions of the Treaty had been committed in individual cases, in 
applying the agrarian reform law, and, further, to obtain reparation for 
the said infractions; such is indeed the impression conveyed—at any 
rate, at first sight—by the wording used in the Application to indicate 
the object of the claim: “to declare that violations of the Treaty of June 
28th, 1919, have been committed to the detriment of Polish nationals of 
German race, and to order reparation to be made.” If that is really so 
it is manifest that the interim measures applied for would go far beyond 
the limits of the right that isin dispute. Interim measures of protection 


. would certainly have been possible and expedient; but they would need 
to have been confined to the individual cases which the German Govern- 


ment had in mind. And since neither the Application, nor the request 
for the indication of interim measures, fads it possible to ascertain 
which were these cases, the Court found itself unable, in practice, to 
indicate the measures as requested. 


But was that really the meaning of the German Application? Was ` 


not its intention rather to obtain from the Court a declaratory judg- 


ment, to the effect that the Polish Government’s conduct in the applica- 


tion of the agrarian reform law was not consistent with its obligations 
under the Treaty of June 28th, 1919? In other words, the issue is not— 
or is not only—this or that violation of the Treaty committed to the 
detriment of this or of that Polish citizen of German race; the issue is the 
whole body of acts by which the Polish authorities have applied the 
agrarian reform law; and it is the inconsistency of the attitude, resulting 
from this whole body of acts, with the Treaty of June 28, 1919, that the 
Court is asked to declare. If such was the object of the claim in the 
German Government’s Application, it is quite comprehensible that it 
should have asked—as an interim measure of protection—that the ap- 
plication of the agrarian reform to Polish citizens of German race, in 
general, should be suspended. 
n am inclined to think that that is really the meaning of the Ap- 
plication; . . 
But I must admit that the German Government’s Application is open 
to different interpretations, and this in regard to a point on which per- 


fect clarity is essential. As it is only fair that a government should bear. 


the consequences of the wording of a document for which it is respon- 
sible, I could readily understand that the Court should, on that ground, 
refuse to grant the request for interim measures of protection, This, 
however, should not prejudice the German Government’s right to sub- 
mit a fresh application indicating the subject of the suit with the neces- 
sary clearness and precision, and to follow it up by a fresh request for 
the indication of interim measures appropriate to the rights claimed.“ 


Judges Schiicking and van Eysinga regarded the subject of the dispute as 
being the same as that which had been previously under consideration by the 
Council of the League of Nations, ie. Poland’s entire course of conduct. 


a Same, pp. 181-2. 8 Same, pp. 185-6, 
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They agreed with Judge Rolin-Jacquemyns in his view that relief pendente 
lite would facilitate reparation by preservation rather than by compensa- 
tion.“ They also believed that the situation warranted indication of in- 
terim measures of protection by the Court.ex proprio motu They further- 
more took the view that before deciding one way or the other the Court was 
obliged to determine whether there can be interim measures of protection in 
a case brought by a Member of the League of Nations under paragraph 3 of 
Article 12 of the Minorities Treaty. While disagreeing with the Polish con- 
tention denying the possibility of such measures in a case of that kind, they 
deemed it unnecessary to discuss that point in detail.“ 


4. The Electricity Company of Sofia and Bulgaria. 


The most recent case decided by the Court in connection with interim pro- 
tection was that regarding the Electricity Company of Sofia and Bulgaria.“ 
This was the first case to come before the Court under Rule 61 as adopted.in 
1936,47 and was also the first case in which the Court (as distinguished from 
its President) has ever granted relief pendente lite. The Court’s order of 
December 5, 1939, required Bulgaria to “ensure that no step of any kind is 
taken capable of prejudicing the rights claimed by the Belgian government 
or of aggravating or extending the dispute submitted to the Court” by the 
Belgian application of January 26, 1988. 

The dispute arose out of a rate controversy between a Belgian electric 
. company and the Bulgarian municipality which it served. A previous ap- 
plication for interim protection had been made in the same case on July 2, 
1938. Belgium had requested that compulsory execution against the elec- 


“Same, p. 187. . bad , pp. 187-8. “ Publication A/B no. 79, pp. 194-200. 
47 Rule 61 provides (Publicatton D no. 1, 3d ed., 1936, pp. 48-49): 


LA request for the indication of interim measures of protection may be filed at any time 
during the proceedings in the case in connection with which it is made. The request shall 
specify the case to which it relates, the rights to be protected and the interim measures of 
which the indication is proposed. 
- 2, A request for the indication of interim measures of protection shall bars priority over 
all other cases. The decision thereon shall be trested as a matter of urgen 
3. If the Court is not sitting, the members shall be convened by the Freie ent forthwith. 
Pending the meeting of the Court and a decision by it, the President shall, if need be, take 
goeh pares as may appear to him necessary in order to enable the Court to give an ‘effec- 
tive decision 
4, The Court may indicate interim measures of protection other than those proposed in the 
ues 
. The rejection of a request for the indication of interim measures of protection shall not 
prevent th the party which has made it from making a fresh request in the same case based on 
new facts 
6. The Court may indicate interim measures of protection proprio motu. If the Court is 
not sitting, the President may convene the members in order to submit to the Court the 
question whether it is expedient to indicate such measures. 
Court any at rend time by reason of a change in the situation revoke or modify its 
ae indicating interim measurea of protection. 
8. The Court s all only indicate interim measures of protection after giving the parties 
te Bete of presenting their observations on the subject. ‘The same rule applies when 
ourt revokes or modifies a decision indicating such measures. 
én the President has occasion to convene the members of the Court, judges who 
havo tee appointed under Article 31 of the Statute of the Court shali be convened if their 
presence can be assured at the date fixed by the President for hearing the parties. 
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‘tric company by virtue of proceedings in the Bulgarian courts be postponed 
until after the Court had rendered its judgment in the case pending before it. 
This request was withdrawn in view of statements contained in the Bulgarian 
agent’s telegram of July 27, 1938, to the President of the Court.‘ 

On October 17, 1939; a second request for interim protection was made, 
reciting that a petitory action in the Bulgarian courts had been commenced 
against the company. A suit of this character was the very step which in 
1938 had been declared to be a condition precedent to the exercise of any 
coercion or execution against the company, the earlier proceeding in the > 
Bulgarian courts having been of a purely declaratory nature. The Belgian 
request for interim relief prayed that the petitory suit against the company 
in the Belgian courts be suspended until after the Court had rendered its 
decision on the merits of the case pending before it.®° 

At the hearing on December 4, 1939, the Belgian agent was present. The 
Bulgarian agent announced, in his telegram-of November 18, 1939, that be- 
cause of the war he would not be able to attend. He stated, however, that 
there were many reasons why the relief requested by Belgium should not be 
granted, but that under the circumstances, the Bulgarian government did 
not consider itself bound to présent observations." 

In interpreting Article 41 of the Statute, the Court in its order of Decem- 
ber 5, 1939, said :™ 


Whereas the above quoted provision of the Statute ap plies the prin- 
ciple universally accepted by international tribunals and likewise laid 
down in many conventions to which Bulgaria has been a party—to the 
effect that the parties to a case must abstain from any measure capable 
of exercising a prejudicial effect in regard to the execution of the decision 
to be given and, in general, not to allow any step of any kind to be taken 
which might aggravate or extend the dispute; Whereas, in this case, 
present conditions and the successive postponements and resulting 
delays and, finally, the action as demandant above mentioned, justify in 
the view of the Court the indication of interim measures calculated to 
prevent, for the duration of the proceedings before the Court, the per- 


48 Publication A/B no. 77, pp. 64-155. The Belgian agent in his letter of August 26, 1938 
informed the Court that the Belgian government withdrew the request for interim protec: 
tion. On August 27, 1938 the President of the Court made an order to that effect. Same, 
pp. 66-67. . : 

49 Publication A/B no. 79, pp. 106, 198-9. 

s0 Same, p: 196. The Court pointed out that under Rule 61, paragraph 4, the Court 
may indicate measures other than those prayed for. Same, p. 199. 

% Same, p. 197. -The Bulgarian Judge ad hoc likewise announced, in his telegram of 
November 25, 1939, that it was impossible for him to come to The Hague for the hearing. 
Same, p. 197. The Court’s action in this case amounts to a decision that the Court is not. 
required by Rule 61 to hear the observations of the parties, but is merely required to give 
them an opportunity to be heard. See notes 30, above, and 89, below. Perhaps the 
telegram of November 18, 1989, constituted a waiver of any right on the part of Bulgaria 
to be heard before the Court granted relief. 

8 Same, p. 199. 


t 
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formance of acts likely to. prejudice, for either of the Parties to the case 
or for the interests concerned, the respective rights which may result 
from the impending judgment; For these reasons, The Court, indicates 
as an interim measure, ‘t t pending the final judgment of the Court in 
the suit submitted by the Belgian Application on January 26, 1938, the 
State of Bulgaria should ensure that no step of any kind is taken capable 
of prejudicing the rights claimed by the Belgian government or of ag- 
gravating or extending the dispute submitted to the Court. 


The views thus expressed by the Court regarding the scope of interim pro- 
tection under Article 41 of the Statute seem to go far beyond the narrower 
interpretations previously enunciated in the Southeastern Greenland case 
and in the case concerning the Polish Agrarian Reform and the German 
Minority. In those cases, as has been seen above, the Court did not under- 
take to prevent action which might aggravate or extend the dispute sub- 
mitted to the Court, but claimed nothing more than the power to prevent 
action which might irreparably prejudice the particular rights asserted in the 
litigation pending before the Court. 


Revised Rules of the Court 


The 1931 version of Rule 57 was superseded by the present Rule 61 when 
revised Rules of Court were adopted on March 11, 1986. This revision was 
undertaken in order to bring the Rules into harmony with the Statute as 
modified by the amendments which went into effect on February 1, 1936. 
For several years the Court had devoted a great deal of time and thought to 
the task of revising its Rules. In this connection Rule 57 received attention 
in the report submitted in 1933 by the Registrar of the Court, the learned 
- Swedish jurist Ake Hammarskjéld.4 Consideration of that Rule became 
part of the assignment referred to the “Third Commission” under the plan 
followed by the Court in organizing its work on the Rules.® 


a See notes 13 and 38 above. 

u The Registrar raised: the question whether it would be desirable to go back to the pre- 
1931 practice (under which the President was empowered to indicate interim measures of 
protection when the Court was not sitting), or to sanction the method which the President of 
the Court had used in the Prince of Pless case. ‘‘Without indicating interim measures 
having the effect attributed to them by the statute, the President drew the attention of the 
government concerned to the desirability of taking steps to avoid prejudging the Court’s 
future decision on'the request for an indication of interim measures. ” Publication D no. 2, 
8rd addendum, pp. 827-8. : 

8 Four such committees, composed of Judges of the Court, were set up in 1931. There 
was also established à ‘‘ Commission of Codrdination’”’ composed of the rapporteurs of each 
committee plus the President of the Court. Same, p. 857. The Third Commission was 
composed of Judges Anzilotti, van Eysinga, and Urrutia. On August 11, 1982, Judge van 
Eysinga was chosen as rapporteur. On December 13, 1933, Judge Ansilotti proposed that 
President Adatci, who had not been attending Commission meetings, be invited to sit with 
the Third Commission, since its assignment included interim measures, au sujet desquelles le 
Président a eu Voccaston d’acquérir une expérience pate durant les trois années gui 
viennent de s'écouler. Same, p. 858. 
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The Third Commission’s report on interim measures of protection was 
submitted by Judge van Eysinga on March 14, 1984. The Third Commis- 
sion approved and adopted the position taken by President Adatci in the 
Prince of Pless case. Under that solution it is the full Court that decides on 
the indication of interim measures of protection, and when the Court is not 
sitting the President must convoke it without delay; but meanwhile he may ` 
indicate all “provisional measures” which appear to him to be advis- 
able.* On March 16, 1934 the Court discussed the Third Commission’s 
report, but postponed teng any action with respect to amendment of 
Rule 57,87 

The Commission of Codrdination (on the basis of the Third Commission’s 
report, amendments thereto by the Court during its 31st session, and the 
ideas submitted by members of the Court before May 1, 1934 5), in its 
- report ® of May 18, 1934, prepared a comprehensive and detailed text," 
which was discussed by the Court in 1935.% Paragraph 3 of that text con- 
tained a provision empowering the President to act in place of the Court, but 
only if the Court is not sitting and the President considers that it can not be 
convokéd in time to render an effective decision. The Commission’s report 
expresses the opinion that the exercise of such power by the President is not 
contrary to Article 41 of the Statute, although nothing is said about him in 
that article; for likewise Article 48 of the Statute, relating to the rendition of 
orders, mentions only the Court, but it has always been held that the Presi- 
dent may make orders.® 

Several Judges expressed emphatic disapproval of the plan proposed by the 
Commission of Codrdination, permitting the President to act in the place 


3 The Third Commission’s text was substantially identical with the 1931 Rule, except for 
the insertion of the new provision, in the second paragraph, that En attendant que la Cour se 
réunisse et status définitivement sur la requéte, le Président a le pouvoir d'indiquer toutes mesures 
provisoires qúi lui paratiront opportuncs. Same, pp. 778-9. 

57 Same, pp. 850-2. 

£: Judge Kellogg wrote on April 4, 1934, disapproving the requirement iat the whole 
Court meet in order to indicate interim measures. Same, p. 907. On April 23, 1934, Judge 
Rostworowski submitted a substitute for the Third Commission’s text, together with a- 
memorandum in support of his proposal. Same, pp. 910-11, 911-13. Sir Cecil Hurst, 
President of the Court, also commented on the Third Commission’s report in a memorandum 
dated May 3, 1934. Same, pp. 898, 903—4.. 

Same, pp. 875-6. * Same, pp. 875, 890. 

& Discussion continued from February 18 to February 21, 1935. Same, pp. 279-303.” It 
is impossible to determine from the published minutes whether or not the Court considers 
that interim protection is available in cases where an advisory opinion is to be rendered by 
the Court. The text proposed by the Commission of Codrdination expressly applied to any ` 
proceeding, contentious or advisory, affaire contentieuse ou consultative, Same, pp. 875, 890. 
However, the wording was later changed, although no action by the Court so amending the 
text is disclosed by the minutes. Same, pp. 279, 302. ` 

“@ Si, lors de la présentation de la demande, a rae ee ee 
stances du cas d'espèce, le Président estime qu'elle ne peut être réunie dans un délai lui permettant 

` de statuer utilement, Shae ses freti ot- place. 

a Same, p. 876. ; i 
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and stead of the Court.4 When a vote was taken, the Court decided that 
the President should not-be given such power. Nevertheless, it was recog- 

nized as desirable that the President should be authorized to take measures 
ensuring that when the Court met it would not find itself confronted with 
some event which would make its meeting entirely purposeless and its deci- 
sion ineffective. Accordingly, language was inserted which was similar in 
substance to the Third Commission’s proposal, recognizing the precedent of 
. Judge Adatci’s action in the Prince of Pless case." 

On February 21, 1935, the text proposed by the Commission of Coérdina- 
tion, as it had been amended by the Court, was adopted unanimously, 
subject to review by the drafting committee.’ Rule 61, as embodied in the 
drafting committee’s version of March 30, 1935,° was then accepted by the 
Court on April 8, 1935, with one modification in the wording of the French 
version,*® and the Rules were adopted on first reading on April 10, 1935.” 
With minor changes, Rule 61 was adopted on second reading on February 25, 
1936.7! Several slight changes were also made when the Rule was adopted 
on third reading on March 11, 1936.7 The final vote on adoption of the 
Rules was taken on the same day and they were adopted by a vote of 8 to 2.78 


“ Judges Rostworowski and Urrutia contended that such delegation of power was con- 
trary to the Statute. Same, pp. 282, 287. Judge Guerrero believed that such a delicate 
political function should not be entrusted to the President. Same, pp. 282, 286. Judge 
Rostworowski agreed that it was undesirable for the President to have diplomatic powers, 
since the Court was a judicial body and the procedure for indication of interim measures was 
contentious. Same, p. 289. (See his previous view that such procedure constituted a 
separate judicial function, neither contentious nor advisory. Same, pp. 281, 850, 911.) 
Likewise Judge Negulesco asserted that acceptance of the Commission’s proposal would give 
the President power to decide a contentious case. Same, p. 285. Judge van Eysinga 
shared the view that interim protection is an incident de la procédure contentieuse rather than 
a third function. Same, p. 281. Judge Anzilotti took a similar view. Same, pp. 852, 559. 
See notes 11 and 25, above. 

& A vote on the question, “Does the Court desire that the rules shall empower the Presi- 
dent, pending the meeting of the Court, to indicate interim measures of protection in con- 
formity with Article 41 of the statute?” resulted in a tie (Judges van Eysinga, Schiicking, 
Anzilotti, Altamira and Hurst in the affirmative; Judges Negulesco, Urrutia, Rostworowski, 
Rolin-Jacquemyns and Guerrero opposed); and the President gave his casting vote in favor 
of the status quo. Same, p. 289. 

% Same, pp. 287, 288, 290, 291. There was some doubt as to whether the President’s 
action in that case did or did not constitute indication of interim measures of protection. 
Same, pp. 285, 288, 290. 

© Same, p. 303. Several amendments to the Commission’s text were adopted, in addition 
to those which have been discussed above. Same, pp. 293, 295, 297-300. 

s Same, p. 936. In addition to clarifications in wording, the drafting committee changed 
the order of paragraphs, and apparently also added a sentence, making applicable to the 
revocation or modification of the decision indicating interim measures the same requirements 
as to hearing which are prescribed for the original indication of such measures. 

o Same, p. 440. te 70 Same, pp. 959-60. 

T Same, pp. 635-41, 990. n Same, pp. 732-33. 

u Same, pp. 746, 1014-15. Judges Anzilotti and van Eysinga were of the opinion that 
undér the revised Statute (Article 23) the Court is always sitting, and that therefore the 
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Developments in the Court’s Procedure and Practice 


As the result of the above decisions and provisions of the Rules of Court, 
several developments in the Court’s practice and procedure with respect to 
indication of interim measures of protection must be noted:™ 

1. Although indication of interim measures of protection is made by the 
full Court and not by the President, the President may, if need be, when 
the Court is not sitting, “take such measures as may appear to him neces- 
sary in order to enable the Court to give an effective decision.” ™ 

The effect of this innovation in Rule 61 is to empower the President to 
grant relief pendente lite of a second order. The ‘‘measures” taken by him 
stand in the same relation to the “interim measures of protection” author- 
ized by Article 41 of the Statute as the latter type of measures do to the 
final relief afforded to litigants by the Court’s decision on the merits of con- 
troversies submitted to it for adjudication. The object of each type of 
measures is “to enable the Court to give an effective decision” in a succeed- 
ing state of the litigation.” 

2. The Court may indicate interim measures of protection ex proprio motu 
as well as upon application by the parties or by one of them.” 

If a request is made by a party, the Court will first examine such request, 
“leaving the question whether measures should if necessary be indicated 

proprio motu to be determined subsequently.” 78 

3. A request for the indication of interim measures of protection may be 
made at any time during the proceedings in the case in connection with 
which it is made.” However, if a previous request has been rejected by the 
Court, the party making it should not make a new request in the same case 
without new facts on which to base it.6° Moreover, the Court may at any 
time by reason of a change in the situation revoke or modify its decision 
indicating interim measures of protection.® 

4, A request for the indication of iterim measures of protection must 
specify the case to which it relates, the o ngot to be protected, and the meas- 
ures proposed. 

Rules should not say that the President may do certain things “if the Court i is not sitting.” 
Same, pp. 744, 745. : 

u Except as here specified, the analysis contained in Dumbauld, pp. 154-173, remains 
applicable. 

% Rule 61, paragraph 3. % See Dumbauld, pp. 5-6, 20, 30. 

n The ‘express provision to this effect in Rule 61, paragraph 6, merely codifies previous 
doctrine and practice. Dumbauld, p. 155; Publication A/B no. 48, p. 284. 

78 Publication A/B no. 48, 284. 

7 Rule 61, paragraph 1. In the Southeastern Greenland € case the Court found it unneces- 
sary to decide whether it had power to indicate interim measures of protection when there 
was no case pending before it other than the application for interim measures of protection 
itself. Publication A/B no, 48, pp. 283-4. See note 12, ‘above, and Publication D no. 2, 8rd 
addendum, pp. 280, 912. : 


* Rule 61, paragraph 5. “ Rule 81, paragraph 7. 
Rule 61, paragraph 1. Dumbauld, p. 157. 
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5. The Court may indicate measures other than those proposed in the 
request, ' 

6. The measures which the Court is empowered to indicate under Article 
41 of the Statute may have as their object not merely the preservation of 
rights of the parties, but also the prevention of steps capable of aggravating 
or extending thé dispute submitted to the Court.* , 

7. National Judges ad hoc may participate in proceedings for the indica- 
tion of interim measures of protection if their presence can be assured at the 
date set for the hearing, and their participation thus does not conflict with 
the urgent nature of such proceedings.™ The same individual need not 
serve as national Judge ad hoc throughout all stages of a case, and a Judge 
may take part in the proceedings relating to interim measures of protection 
although he is not able to sit subsequently at the hearing of the case on its 
merits. 

8. Before indicating interim measures of protection, the Court must give 
the parties an opportunity to present their observations on the subject. 
The same rule applies when the Court revokes or modifies a decision indicat- 
ing interim measures of protection.®” 

This requirement contemplates an opportunity ia oral argument in open 
court, rather than merely for submission of written observations.** But if 
a party fails to take advantage of the opportunity afforded, and is not, repre- 
sented in court upon the date set for hearing argument, the Court may pro- 
ceed to grant relief pendente lite notwithstanding the ex parte character of 
the proceedings under those circumstances.** 


% This is expressly provided in Rule 61, paragraph 4. “It would follow also from the 
Court’s power to indicate measures proprio motu. See Publication D no. 2, 3rd addendum, 
pp. 284-5. Moreover in any event Article 41 is explicit in empowering the Court, when 
passing upon a request by one party to a dispute, to protect the rights of the other party as 
well, Dumbauld, p. 156; Publication D no. 2, 3rd addendum, p. 204. 

4 Publication A/B no. 79, p. 199. See Publication A/B no. 48, p. 284; Dumbauld, pp. 
26, 187. See note 53 above. 

® Rule 61, paragraph 9; Publication A/B no. 48, p. 280; Publication E no. 9, p. 162. See 
Dumbauld, p. 157. 

% Publication E no. 9, pp. 164-5; Publication D no. 2, 8rd addendum, pp. 291-4. 

a! Rule 61, paragraph 8. Refusal to indicate measures need not be preceded by hearing. 
Publication A no. 12; Dumbauld, p. 158. 

88 The President of the Court so interpreted the requirement in the Prince of Pless case. 
Publication D no. 2, 3rd addendum, p. 827. Cf. the Third Commission’s proposal: p. 779. 

% On July 10, 1933, in the case concerning the Polish Agrarian Reform and the German 
Minority, when one party failed to appear and present its observations on the date fixed for 
the hearing, the Court decided, over objection, to postpone the hearing: Publication E no. 
14, p. 148; Publication C no. 71, pp. 17-18. Dumbauld, p. 161. Postponement was also 
granted, without objection, in the case of the first application by Belgium for interim protec- 
tion in the case regarding the Electricity Company of Sofia and Bulgaria. Publication A/B 
no. 77, pp. 86-7. Upon the second application i in that case, the Court, on December ð, 
1939, granted interim protection although the Bulgarian agent had not been able to attend 
the hearing: Publication A/B no. 79, pp. 197, 199. 


THE ALEXANDRETTA DISPUTE 


By Mas Kxappuri 
Associate Professor, Baghdad Higher Teachers College ` 


1. Introduction 


The Franco-Turkish dispute over the Sanjak of Alexandretta presents 
another notable case of the consequences of the acceptance of an imperfect 
settlement at Lausanne between the Allies and Turkey following the first 
World War. The most important dispute that arose from the Lausanne 
settlement related to the Vilayat of Mosul, a district comprising the whole 
northern section of Iraq and valuable for its oil and strategic position, in 
which Turkey challenged Great’ Britain’s interests and prestige in Iraq. 
That dispute was successfully settled by the Council of the League of Na- 
tions in 1925 in favour of Iraq. Ten years later another dispute arose from 
the imperfect settlement of Lausanne which concerned this time Turkey’s 
frontiers with Syria. By then the international situation had deteriorated 
and the League’s prestige was undermined. France, the Mandatory Power 
for Syria, was in need of Turkey’s friendship and consequently her bargaining 
position was weaker. The dispute was eventually won by Turkey. 

Probably neither of these cases would have ever arisen had Great Britain . 
and France realized the inherent difficulties of the situation at the time when 
they were negotiating peace with Turkey. While it is true that such matters 
were regarded by the Allies as “minor” issues, compared with the problems 
of the European settlement, they did reflect, in the way in which they were 
handled at Lausanne, lack of agreement in Allied policy with regards to 
Turkey.2 The dispute over Mosul was left unsettled owing-to the refusal of ' 
Turkey to renounce her claims to the district, while France made a generous: ` 
offer to Turkey in the Ankara Agreemént (1921), which not only gave special ` 
privileges to the Turkish elements in the Sanjak but also established a 
special regime there. The Ankara Agreement was confirmed and included 
in the Treaty of Lausanne of July 24, 1923. Those special privileges and 
the special regime in the Sanjak were made a cause for further claims by 
` Turkey in the decade that followed the settlement of Lausanne. ‘The 
Ankara Agreement is of particular significance in the Alexandretta dispute. 
and therefore deserves a closer examination. 


2. The Ankara Agreement 
It was partly due to internal difficulties in Syria, but mainly to Anglo- 
French rivalry in the Near East, that France was induced to conclude a 
1 See Quincy Wright, “The Mosul Dispute,” in this JOURNAL, Vol. 20 (1926), pp. 453-464. 


2 Henry H. Cumming, Anglo-French Rivalry in the Near East, Oxford, 1938, Chap. XIII; 
Harold Nicolson, Curzon: The Last Phase, London, 1934, p. 281 and ff. 
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separate peace agreement with Turkey. The Turks, on the other hand, 
were in troublé with the Greeks and were anxious to come to terms with 
France and Italy along the'lines of their recent agreement with the Soviet 
Union. France and Italy, the former Allies of Great Britain, were opposed 
to Greece, the protégé of Great Britain, attaining a victory over the Turks 
and thus extending Anglo-Greek influence to the Aegean Sea and Asia Minor. 

Under such circumstances negotiations began in June, 1921, between M. 
Franklin-Bouillon, a member of the French Chamber of Deputies, and 
Mustapha Kemal. Franklin-Bouillon’s first visit to Turkey was apparently 
personal, but when negotiations began to materialize, his second visit was 
made semi-official.2 When the news of thege meetings reached the British 
Foreign Office Lord Curzon inquired about the Franklin-Bouillon Mission 
but M. Briand, the French Foreign Minister, replied, on July 14, 1921, that 
the purpose was to negotiate a tractation locale which had no bearing with the 
larger question of peace with Turkey.‘ Contrary to Briand’s contention a 
separate peace agreement was signed in Ankara on October 20, 1921, which 
settled matters of joint concern to France and Turkey. 

The Ankara Agreement stipulated that “the high contracting parties 
declare that’. . . the state of war between them shall cease” (Art. 1), and 
fixed the frontier between Turkey and Syria along a line starting on the gulf 
of Alexandretta immediately to the south of Payas, leaving the town and 
locality of Maidan-Ekbes to Syria, then running east and south, leaving the 
town of Killis to Turkey and finally following the Baghdad Railway until it 
joins the Tigris at Jezirat Ibn-Umar (Art. 8). Thus France ceded to Turkey 
over 18,000 square kilometres more territory than had been specified by the 
Treaty of Sèvres (August 10, 1920). With regards to the Sanjak of Alex- 
andretta, Article 7 stipulated that: * 


A special administrative regime shall be established for the district of 
Alexandretta. The Turkish inhabitants of this district shall enjoy 
facility for their cultural development. The Turkish language shall 
have official recognition. 


The Ankara Agreement was confirmed by the Treaty of Lausanne and be- 
came part of the general peace settlement with Turkey.® 


3 Speech delivered by Ghazi Mustapha Kemal in October, 1927, published in Leipzig in 
1929, pp. 523-527; John Bell, “Peace-Making in the East,” in Fortnightly Review, Vol. 112, 
N.S. (1922), p. 891. 

4H. W. V. Temperley (ed.), History of the Peace Conference of Paris, London, 1924, Vol. 
VI, p„ 33; Cumming, work cited, p. 141. 

4s Sea text of the agreement in Temperley, work cited, Vol. VI, pp. 606-608. 

5 The population of the Sanjak of Alexandretta, according to the official French estimate, 
is 220,000; 87,000 of them are Turks. According to an unofficial French estimate, the total 
population is 163,798; the Turks constitute from 35 to 40 per cent of the total. See Paul 
Jacquot, Antioch, Beyrouth, 1931, Vol. I, p. 29. 

t Treaty of Peace with Turkey and other Instruments, in Great Britain, Treaty Serves, No. 16 
(1923), Cmd. 1929, London, 1923, p. 15. 
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In order to carry out the provisions of the Ankara Agreement, the French 
High Commissioner in Syria issued an arrété on March 4, 1923, by virtue of 
which the Sanjak of Alexandretta was attached to the state of Aleppo, but 
had its own council and a special budget prepared by its Mutasarrif (gover- 
nor). The budget, however, had to be submitted for its final approval to 
the state council of Aleppo. A delegate of the High Commissioner whose 
duty was to advise the Mutasarrif 7 was appointed to reside in Alexandretta. 

The final delimitation of the frontiers did not. begin until September, 
1925, when a commission began the work. ‘Circumstances were by then 
more favourable to the Turks. They had finally liquidated the Kurdish 
revolt, while a more serious revolt had just been started in Syria by Druze 
and Syrian nationalists.* This induced the Turks to put fresh claims before 
the commission, such as that the Payas railway station should be included 
within Turkish territory, but the commission replied that these claims were 
beyond its capacity, and that its function was merely to delimit the frontiers 
om the ground. The commission actually suspended its work and its mem- 
bers returned home. When, however, M. de Jouvenel, the new French 
High Commissioner, arrived in Syria, he at once saw the necessity of solving 
the frontier dispute and thus putting an end to the periodic raids of the Turk- 
ish irregulars. M. de Jouvenel went in person to Ankara in February, 1926, 
where he reached an agreement with Dr. Tewfik Rushdi (now Rüstü Aras), 
the Turkish Foreign Minister, which they initialled on February 18, 1926. 
On May 30, 1926, the agreement was signed and ratified on August 12, 1926. ` 

Despite this settlement, when the commission of delimitation set to work 
another controversy arose as to the location of an “old road” which was 
held by the Turkish member of the commission to be to the south, and to the 
French member was to the north of the proposed boundary. A majority 
vote of the members did not settle the issue, and negotiations took place 


_again between Ankara and Paris. Agreement was eventually reached on. 


June 22, 1929, by dividing the disputed area between Turkey and Syria, 
leaving one-fifth to Turkey and the rest to Syria.” This settlement, how- 
ever, was by no means final between Turkey and Syria; other claims were 
put forward at what their proponents regarded as opportune times. 


3. Direct Negotiations ' 


Between 1929 and 1936 no grounds arose on which Turkey could make a 
fresh claim. But Turkey never failed to impress the inhabitants of the 
Sanjak of Alexandretta that she paid special attention to the development 


7 League of Nations, Minutes of the Permanent Mandates Commission, Fifth Session, p. 101; 


Arnold J. Toynbee, Survey of International Affairs, 1925, Oxford, 1927, Vol. 1, p. 458. 


eQ. Wright, “The Bombardment of Damascus,” in this JourNaL, Vol. 20 (1926), pp. 
263-280; M. Khadduri, The Syrian Question, Mosul, 1934, p. 111 and ff. , . 

? Arnold J. Toynbee, Survey of International Affairs, 1928, Oxford, 1929, pp. 332-333; 
Survey of International Affairs, 1930, Oxford, 1931, pp. 314-316. 


THE ALEXANDRETTA DISPUTE , 409 


of Turkish culture there. Turkish students from the Sanjak were invited to 
study in Turkey at the Turkish Government’s expense. On April 27, 1934, 
the Turkish Walt of Aintab ” paid an official visit to the Sanjak of Alex- 
andretta and was received with much excitement.and enthusiasm by the 
Turks there." Such activities were interpreted by the Arabs as preliminary 
steps to annexation and provoked continued fear among them.” 

The opportune moment came when the Syrians concluded the Franco- 
Syrian Treaty of Septmber 9, 1936, by virtue of which Syria was promised 
the termination of the mandate and independence. Turkey kept silent 
while Syria was negotiating with France, but before the treaty was ratified 
she re-opened the problem of Alexandretta. When General Nuri al-Said, 
Traq’s Foreign Minister, passed through Istanbul on his way to Geneva, 
Ismet Inönü, then Turkish Prime Minister, found time to discuss with him, 
in the presence of Sayid Naji Shawkat, Iraq’s Minister to Turkey, the prob- 
lem of Alexandretta. Ismet Inönü is reported to have said:” 


We are glad to hear that the French and Syrian Governments have 
finally reached a solution of the Syrian question, and we are glad to see 
Syria shortly winning her independence as Iraq has ‘already. But I 
would like to draw your attention to the problem of Alexandretta, a 

. final solution to which is in the interests of both Syria and Turkey. 
We have not raised this issue during the Franco-Syrian negotiations so 
as not to prejudice the course of the negotiations. We are ready to 
solve it by direct negotiations between ourselves ‘and Syria. 


Ismet Inönü expressed to General Nuri al-Said his hope that the Syrian 
Delegation, which was returning to Syria from Paris, would pass through 
Turkey for negotiations. 

The Syrian Delegation had already ET to pass through Turkey. 
During its two-day stay at Istanbul the Delegation discussed the problem of 
Alexandretta with the Turkish Foreign Minister, but only in a general way. 
The Turks were surprised at the timidity of the Syrian Delegation and its 
disinclination.to enter into direct negotiations. All that the Turks obtained 
was a statement by the head of the Delegation, Sayid Hashim al-Atasi, in 
which he declared that “the Turks of Alexandretta will have the same rights 
and obligations as ourselves.” 14 This obviously was not what the Turks had 
expected, though it. was only wishful thinking by the Turks to expect the 
Syrian Delegation to enter into direct negotiations with them. The Syrian 
Delegation, as a matter of fact, had no power to negotiate with Turkey, since 
it had been appointed for the sole purpose of negotiating the Franco-Syrian 
treaty. Secondly, Syria was still under the mandate; and as such Syria’s 


10 A Turkish province adjacent to the Sanjak of Alexandretta. 

11 Paul de Veou, Désastre d’Alexandrette, Paris, 1938, p. 47. 

2 Based on this writer’s interviews with Arabs of the Sanjak of Alexandretta. 

1 Reported to the writer by Sayid Naji Shawkat, the Iraqi Minister to ree 
4 Same, 
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foreign relations were exclusively controlled by France as its Mandatory 
Power." 

No sooner had the Syrian Delegation left Turkish soil than a campaign 
began in the Turkish press and radio against the “tyranny” of Franco- 
Syrian rule in the Sanjak of Alexandretta. The President of the Turkish 
Republic, Kemal Atatürk, referred to Alexandretta in his inaugural speech 
to the Grand National Assembly on November 1, 1936, in the following 
terms: 18 ` 

The important topic of the day, which is absorbing the whole atten- 
tion of the Turkish people, is the fate of the district of Alexandretta, 
Antioch and its dependencies, which in point of fact belongs to the 
purist Turkish element. We are obliged to take up this matter seriously 
and firmly. 


Dr. Aras, the Turkish Foreign Minister and the accredited representative 
at the Council of the League of Nations, raised the problem of Alexandretta 
by referring to it at the session of the League Council on September 26, 1936, 
and requested that “the Turkish Government [be given] an opportunity 
to engage in friendly conversation on that matter with the French Govern- 
ment.” M. Viénot, the French Under-Secretary of State for Foreign 
Affairs and accredited representative at the League Council, replied on Octo- 
ber 6, 1936, when, referring to the conversations with Dr. Aras, he said 
that 18 


the Franco-Syrian Treaty, though modelled on that between the 
United Kingdom and Iraq, contained special provisions for safeguard- 
ing both the minorities which were concentrated in certain districts and 
those which were scattered over the whole territory of the State of the 
Levant . , Should the Turkish Government wish to use this oppor- 
tunity for ‘redefining the system of autonomous government at present 
in force in the Alexandretta district, or even to formulate any new de- 
mand which it might deem necessary, France would be prepared to 
enter into negotiations, provided always that they come within the 
framework of the 1921 agreements. 


. Direct negotiations between Ankara and Paris began on October 10, 1936, 
when M. Suad Davasz, the Turkish Ambassador to France, handed k Note 
to the French Ministry for Foreign Affairs, requesting the French Govern- 
ment !° 


to take the necessary steps with a view to deciding whether it would not 
be advisable for the French Government to conclude with ... Alex- 


¥ Art. 3 of the Mandate for Syria and the Lebanon. See also Quincy Wright, Mandates 
Under. the League of Nations (Chicago, 1930), p. 122. 

1 La Question d’Alezandretie et d’Antioch (Ankara, 1936), I, p. 20; League of Nations, 
Official Journal (January, 1937), p. 42. 

17 League of Nations, Official Journal (November, 1936), p. 1181. 

18 “ First White Book on the Question of Alexandretta and Antioch,” in League of Nations, 
Official Journal, January, 1937, p. 41. 18 Same, pp. 41-42, 
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andretta and Antioch, a treaty similar to that signed by France with the 
representatives of Syria... . 


The Turkish Government contended, adds the Note, that France would be 
merely acting in accordance with the general spirit of the League Covenant 
and the Ankara Agreement of 1921. 

M. Yvon Delbos, the French Foreign Minister, replied to the Turkish Note 
on November 10, 1936, reminding the Turkish Government that the state- 
ment made by M. Viénot to the Council of the League of Nations was to the 
effect that “the French Government will not refuse to enter into any nego- 
tiations that the Turkish Government may wish to open within the scope of 
the Agreements of 1921.” 2° M. Delbos pointed out that France would not 
go beyond the terms of that treaty, which only provided for a special admin- 
istrative status for the Sanjak of Alexandretta. ‘‘Nor would it be in the 
French Government’s power,” added M. Delbos,*4 

to use this future emancipation [of Syria] as a pretext for conferring an 
international status upon any given part of the territory of the two 
States [Syria and the Lebanon] which it has been made responsible for 
guiding to independence. By detaching from. the Syrian State a - 
Sanjak which belongs to it, and which, under the safeguards of its 
special status, actually codperates in the political life of that State; by 
concluding, with the representatives of that Sanjak, a treaty of alliance 
analogous to those which are being negotiated with Syria and Lebanon, 
the French Government would be, both in law and in fact, setting up a 
third State on the same footing as the first two. Such an action would 
be tantamount to the dismemberment of Syria—a contingency against 
which the Mandatory Power is explicitly responsible for safeguarding 
the Syrian State. 


The Turkish Government reasserted its point of view in a more elaborate 
note which was sent to the French Ministry for Foreign Affairs on November 
17, 1936.% The note gives a survey of the legal development of the status 
of Alexandretta since it was detached from the Ottoman Empire. The fol- 
lowing is a summary of the Turkish arguments: 

1. When the Treaty of Versailles was concluded, Syria was under military 
occupation. This could not involve any juridical consequence, as far as 
Syria was concerned, since the peace treaty with Turkey had not yet been 
concluded and the transfer of sovereignty from Turkey to any other power 
depended on the terms of this treaty. 

2. On April 25, 1920, the Allied Powers concluded at: San Remo an agree- 
ment conferring on France the mandate over Syria and on Great Britain the 
mandate over Iraq and Palestine. The geographical expression “Syria” 
referred to in the San Remo Agreement could not be defined, since the terri- 
tories detached from Turkey were still juridically undefined. 

2 “Second White Book on the Question of Alexandretta and Antioch,” in League of Na- 


tions, Oficial Journal, January, 1937, p. 43. "Same, p. 44. 
z See text of the note in same, pp. 50-51. . 
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3. On October 20, 1921, France concluded an agreement with Turkey in 
order "to put an end to the state of war and to fix a line of demarcation be- 


tween Turkey and France’s possession.” This Agreement was recognized — 


by the Treaty of Lausanne, in which Turkey renounced her sovereignty over 
the said territories in favour of the “parties concerned” (Art. 16). It fol- 
lowed, therefore, according to the Turkish note, that 


as soon as France ceases to exercise authority over Syria, the parties 
concerned which are to inherit the sovereignty conditionally relinquished 
by Turkey over the Alexandretta and Antioch districts can only be, 
under the terms of the two international instruments of 1921 and 1923, 
the Turkish populations of those districts which are recognised as 
antonomous within the framework of the authority exercised by France. 


The latter part of the Turkish note criticised actions taken by Francè which 
were considered by Turkey contrary to the Agreement of 1921 and the 
Lausanne Treaty, such as the League Council’s approval of the draft man- 
date for Syria and the Lebanon without mentioning the special position of 
the Sanjak of Alexandretta and the drafting of an Organic Regulation in 1930 
for the Sanjak without the knowledge of Turkey. 

Realizing that there were no common grounds of agreement, the French 
Government, in its note of November 30, 1936, suggested that the dispute be 
referred to the League of Nations.” The Turkish Government consented. 
Accordingly Dr. Aras, the Turkish Foreign Minister, notified the Secretary- 
General of the League of Nations on December 8, 1936, in a telegram stating 
that: % 


There exists between Turkey and France a dispute concerning the 
future of the territories of Alexandretta, Antioch, and dependencies 
conditionally ceded by Turkey in virtue of the Treaties of 1921 and 
1923. 


The Secretary-General asked the approval of the French Government, whieh 
was given, but pointed out that * 


the question to be submitted to the Council does not in its opinion con- ' 


stitute a Franco-Turkish dispute in which the national interests of the 
two countries are opposed. This is a case of divergence between a re- 
quest submitted by the Turkish Government and the doctrine of the 
mandate as hitherto applied by France in the Levant in accordance with 


the guiding principles laid down by the council and the saa com- ` 


mission. 


4. The Dispute before the Council of the League of Nations 


The League’s Council began its discussion of the dispute at its extraordi- 
nary meeting on December 14, 1936. Dr. Aras, the Turkish Foreign Min- 


233 “Second White Book” (League of Nations, Oficial Journal, January, 1937), p. 52. 
“ League of Nations, Official Journal KRONI 1937), p. 36 
* Same, p. 36. 
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ister and accredited representative, gave an elaborate account on the nature 
and origins of the dispute2* He pointed out that there were two problems 
for the Council to consider. First, the Council should 


deliberate on the question of the conservatory measures the adoption of 
which is essential in view of the painful situation of the Turkish inhabit- 
ants of the Sanjak, and . . . should then consider the actual substance 
of the dispute relating to the future of that district. 


Dr. Aras then proceeded to give a brief legal and political development of the 
dispute. Hoe pointed out that the supreme Council, at San Remo, on April 
25, 1920, had conferred upon France a mandate over Syria. Dr. Aras asked, 


But what was the area described as “Syria”? and what were its 
geographical, political and legal aspects? If Syria embraced all the 
territories which were at that time under the de facto occupation of the 
French Government, it necessarily included, in addition to the Syro- 
Lebanese community of Arab speech, the community of Cilicia, which 
was of Turkish speech and race. If that were the conclusion to be 
deduced from the San Remo instrument, it would be advisable to ask 
how, by a subsequent agreement concerning good neighbourly relations, 
France was able to restore to Turkey territories which had been en- 
trusted to her as mandatory under Article 22 of the covenant of the 
League of Nations. 


Dr. Aras continued to argue that 


if the geographical expression “Syris” was not thus unduly extended, 
how could it be claimed that the mandate, which was conferred in 1920, 
could apply to territories whose juridical fate was at that time still un- 
decided, like those of the Sanjak of Alexandretta. 


Dr. Aras insisted that there was no mandate over the Sanjak when the politi- 
cal frontiers were settled at Lausanne, because Turkey, under Article 16, 
specified that her renunciation of Turkish sovereignty was not made in favour 
of a Power acting on its own behalf or as a mandatory, but in favour only of 
the “parties concerned.” 

M. Viénot, the accredited French asnata, asked to postpone his 
reply until the meeting on the next day. - Meanwhile, the Council appointed 
M. Sandler, representative of Sweden, as Rapporteur. 

_ On December 15, 1936, M. Viénot gave the French observations on the 
dispute.” He pointed out that France’s legal status in the Levant had been 
clearly defined at the San Remo Conference when the mandate over Syria 
and the Lebanon was assigned to her. Those territories entrusted to France 
were not territories under French sovereignty. France’s duty was to pre- 
pare them to be fit to exercise full sovereignty.and independence. France, 
accordingly, had to endow these territories with political and administrative 
organisation and to fix their frontiers. “Dr. Aras argued,” says M. Viénot, 
% See Dr. Aras’ speech in League of Nations, Oficial Journal, January, 1937, pp. 22-23. 
17 Seo M. Viénot’s speech in League of Nations, Official Journal, January, 1937, pp. 24-29. 
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“that France’s evacuation of Cilicia took place after the assignment of the 
mandate, and was equivalent to the handing back of territory.” Since such 
abandonment was not allowed by the terms of the mandate, Dr. Aras had 
concluded that France was not acting as a Mandatory Power. M. Viénot 
said: : 
I must point out to the Council, that military occupation is a de facto 
situation, that the limits of such occupation do not constitute a frontier, 


and that only the determination of the frontier establishes the terri- 
torial position that it is the Mandatory Power’s duty to guarantee. 


The following conclusions were then drawn by M. Viénot: (1) that when 
France was negotiating with Turkey in 1921 she was acting under her Man- 
date and had no other qualification to negotiate; (2) that France could not 
‘acquire sovereignty over Syria by an agreement the sole purpose of which 
was to fix the frontier; (3) that France was acting on behalf of the Syrian . 
Community, which at that time was still a congeries of provinces, but provi- 
sions for whose constitution into states destined to become ultimately in- 
dependent had been made as early as June 29, 1919; (4) that the Sanjak of 
Alexandretta had no special claim to independence apart from the Syrian 
community to which it belonged. M. Viénot declared, 


, I am therefore’ fully convinced that the care taken by France to 
provide Turkey, in the future as in the past, with the most effective 
guarantee as to the status of the Turkish elements in the Sanjak cannot 
fail to strengthen the ties existing between our two countries, . . . the 
emancipation of Syria [from the Mandate} will in no way affect. the 
special régime of the Sanjak nor the rights enjoyed by the Turkish 
elements of its population. 


On the following day, December 16, 1936, the ‘Rapporiedr M. Sandler, 
presented to.the Council of the League a report and draft resolution, not on 
the dispute itself, but on the conservatory measures to be taken in the Sanjak 
during the controversy, in view of the fact that. both the representatives 
of France and Turkey agreed in asking the Council to postpone the ue 
until its next session. 

The following is the text of the resolution adopted: ** 


The Council, 

(1) Noting: that the Governments of France and Turkey lare — 
to postpone to the Council’s ordinary session in January the. examination 
of the substance of the question which has arisen regarding the district 
of Alexandretta and Antioch, recommends to the two Governments to 
continue their conversations meanwhile in close: contact, with: ne 
Rapporteur; 

2) Notes the assurances given by the representatives of France and 
Turkey that they will spare no effort to contribute to a satisfactory 
solution of the question; 

(3) In response to the request formally made by the French Govern- 


38 League of Nations, Oficial Journal (January, 1937), pp. 31-32. 
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ment, decides to send as soon as possible to the Sanjak of Alexandretta 
three observers, with the task defined in the present report; 

(4) Requests the President of the Council to appoint the said ob- 

` servers on the Rapporteur’s proposal; 

(5) Fixes the end of January 1937 as the maximum time-limit for 
the observers’ mission; ` 

(6) Requests the Secretary-General to provide the observers with the 
necessary secretarial staff; 

(7) Authorises the Secretary-General, under Rule 33 of the Finan- 
cial Regulations, to draw if necessary on the working capital fund, up 
to a maximum of 75,000 Swiss francs, for the sums necessary to cover 
the expenditure involved by the execution of the present resolution, it 
being understood that France shall defray this expenditure; 

Stipulates that the adoption of the present resolution shall not be 
regarded as in any way prejudging the substance of the question, which 
remains entirely open. 


Dr. Aras abstained from voting, becduse he regarded as insufficient the 
measures proposed as a whole. He wanted two other observers to be added 
to the committee, one representing Turkey, and the other representing 
France. The French representative had already proposed a neutral com- 
mittee. The Rapporteur’s proposal, however, was adopted by the Council. 


5. Resumption of Direct Negotiations 


In pursuance of the Council’s resolution, negotiations were resumed in 
Paris on December 21, 1936. Turkey, however, had not modified its posi- 
tion; namely, its insistence on setting up an autonomous regime in the Sanjak 
of Alexandretta. On January 11, 1937, Dr. Aras approached the French 
Government with a new project; he presented a memorandum with proposals 
to-establish a confederation of Syria; Lebanon, and the Sanjak of Alex- 
andretta, having in common foreign affairs and a monetary and customs 
union. France was to conclude a treaty of alliance with the new confedera- 

-tion, specifying that the Sanjak of Alexandretta should remain a neutral and 
demilitarized state.” This new proposal must have been unpleasant to the 
French Government, since it raised the question of Syrian unity and revived 
a project dear to the Syrian nationalists. It is not surprising, therefore, that 
the project was at once rejected by the French Government. 

' ‘Until this moment direct negotiations had produced no agreement. When 

‘Dr. Aras returned to Ankara and gave a speech at a meeting of the Turkish 
People’ s Party on January 5, 1937, dissatisfaction was shown at the slow 
‘progress’ of the negotiations.** The Turkish Government, accordingly, 


3 Only a summary of the memorandum is published in the Official Journal of the League of 
Nations (February, 1937, p. 118); the full text is to be found in Werner Frauendienst, 
Weltgeschichte der Gegenwart in Dokumenten, 1936-1987, Essen, 1938, Band 4, pp. 405-407. 

» Dr. Aras had already given a similar speech on November 27, 1936 (Iskenderon-Antakya 
Meselesi, No. IXI, Ankara, 1936, pp. 2-10). See also Arnold J. Toynbee, Survey of Interna- 
tional Affairs, 1986, Oxford, 1937, p. 776. 
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proceeded to supplement her diplomatic pressure by a show, of force. On 
January 6, 1937, President Atatürk left Ankara for Qonyah by special train.*! 
He held a conference on the way, at Eskishehr, with the Prime Minister, the 
Foreign Minister, the Minister of Interior, and the Chief of the General 
Staff. On January 7, 1937, President Atatürk passed through Qonyah and 
reached Uluqyshla, and the rumour was spread that Turkish troops were 
concentrating on the borders of Alexandretta.* 

This display of force had its reactions in Paris. On the same day that 
President Atatürk passed through Qonysh the Turkish Ambassador to 
France had an interview with M. Viénot, French Under-Secretary for ` 
Foreign Affairs, in which probably he reaffirmed the Turkish attitude. It 
should be noted that the international situation was then unfavourable to 
France. The danger of war in Europe was felt already, and France and 
Great Britain were in need of Turkish friendship in the Mediterranean to 
counter-balance the threat of Mussolini. It was therefore not to be. won- - 
. dered at that the French Government was prepared to be accommodating 
toward the Turkish desires. The French change of attitude resulted in the 
sudden return of President Atatürk on January 8, 1937, to Ankara and new 
Turkish proposals were communicated to Paris. Moreover, the proposed 
meeting of the League Council was postponed from the 18th to the 21st of 
January at the request of both France and Turkey. 

On January 18, 1937, M. Leon Blum, the French Premier, sent a letter to 
M. Davaz, the Turkish Ambassador to France, in which he worked out a _ 
new project comprising both the French and the Turkish points of view. 
The Blum letter made it plain to the Turks that the legal arguments sup- 
ported the French rather than the Turkish point of view. He therefore sug- 
gested that a new solution should be sought through the League Council, 
since the Council alone had the right to decide on any modification in the 
status of the Sanjak. He admitted that the position of the Sanjak would 
be a matter of concern to Turkey if the Franco-Syrian Treaty came into 
force. But it was also a matter of concern to France, who had concluded 
the Ankara Agreement and was still the Mandatory Power over Syria. In 
that capacity, therefore, M. Blum proposed that a sort of mandatory regime 
should continue in the Sanjak in the form of a “special regime,” under the 
supervision of the League of Nations through a French High Commissioner 
to be appointed by the Council of the League of Nations. 

The Blum project was obviously a compromise plan which satisfied the 
Turks by setting up an autonomous regime, including the right to use the 
port of Alexandretta, and the ae and France by retaining mandatory 
‘supervision. 


2 Qonyah is the headquarters of the Turkish Army, Southern Command. 
a Arnold J. Toynbee, work cited, pp. 776-777. 
3 See, text of the letter in Paul de Véou, pp. 170-175. 


‘THE ALEXANDRETTA DISPUTE f 417 


6. Decision of the Council of the League of Nations 


M. Sandler, the Rapporteur, presented to the Council of the League of 
Nations, of January 27, 1937, a set of proposals for a new status for the San- 
jak, based on the recent French‘and Turkish understanding. The following 
is a summary of the proposals: 

1. The Sanjak would constitute a separate entity. Syria would be re- 
sponsible for its foreign affairs, but it would itself enjoy full independence in 
internal affairs. Syria and the Sanjak would have the same customs and 
monetary systems. 

2. Supervision of the League would be insured by. appointing on the spot 
a delegate of French nationality by the Council of the League of Nations. 

3. The Sanjak would have no army; only local police forces might be 
organised for internal purposes. A Franco-Turkish treaty would be con- 
cluded, which would contain provisions by virtue of which Turkey and 
France should guarantee the territorial integrity of the Sanjak. Another 
agreement should be concluded between France, Turkey, and Syria for the 
purpose of guaranteeing the inviolability of the Turko-Syrian frontier. 

4. Turkish would be an official language, and the Council would decide ` 
the character and condition of the use of another language. 

5. A Statute and a Fundamental Law would be laid down for the Sanjak; 
the former would define the Sanjak’s status and the latter its internal or- 
ganisation. 

The Rapporteur proposed, moreover, to appoint, in agreement with the 
Mandatory Power, 4 Committee of Experts to study for the benefit of the 
Council various questions including the drafting of the Statute and the 
Fundamental Law. The proposals were adopted by the Council on Jan- 
uary 27, 1937.“ 

Meanwhile a Syrian delegation had - arrived in Geneva headed by the 
Syrian Prime Minister, Jamil Mardam Beg. When the Committee of Ex- 
perts set to work on February 20, 1937, the Syrian delegation was in close 
touch with M. de Caix, the French member of the Committee of Experts, 
who presented the Syrian Government’s observation on the question. The 
Committee of Experts concluded its work on May 15, 1937, and the final 
drafts of the Statute and the Fundamental Law were completed.** 

On May 29, 1937, the drafts were presented to the Council of the League 
of Nations by the Rapporteur who suggested that these proposals should 
come into force as from November 29, 1937. The Statute and the Funda- 


* See text of the report in League of Nations, Oficial Journal, ma 1937, pp. 118-120. 
See also speech of the accredited representatives of Turkey, Rumania, England, and Russia, 
in support of the proposals (same, pp. 120-123). 

3 Interview with Jamil Mardam Beg, head of the delegation. 

* See the report of the Committee of-Experts in League of Nations, sb Journal, May- 
June, 1937, pp. 573-589. 


418 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


mental Law were approved by the representatives of France and Turkey and 
consequently were adopted by the Council on May 29, 1937.27 On the same. 
day France and Turkey signed an agreement guaranteeing the new regime 
and arranging for its defence against foreign attack. Another agreement was 
signed to guarantee the Turko-Syrian frontiers ac the independence of 
Syria and Lebanon.*? 

The decision of the Council had widely different repercussions on the 
various Powers and parties concerned. As Professor Toynbee has rightly 
remarked, it was hailed with jubilation in Turkey, with relief in France, and 
with mortification in Syria.** The Arabs as a whole believed that the Sanjak 
had been “sold down the river” by the safeguarding powers in order to save 
their own skins.“° The Syrian Government prepared an elaborate memo- 
randum which it sent, in June, 1937, to the French Ministry for Foreign 
Affairs, which not only protested against the Council’s decision but also 
pointed out practical difficulties in carrying out the Statute and the Funda- 
mental Law. There were strikes and demonstrations in various Syrian 
cities in protest against the decision of the League of Nations. 


_ 7. The Sanjak’s New Regime 


The Statute and Fundamental Law defined the international status and 
the internal organisation of the Sanjak of Alexandretta. The Fundamental 
. Law was the constitutional charter and dependent on the Statute. It 
stipulated that an autonomous regime was to be set up with a legislative 
Assembly representing the various elements of the population. It was- 

agreed that the new regime was to come into effect on November 29, 1937, 
and that France was to carry on the internal administration until the 
Assembly met. E 

The new regime of the Sanjak was to work within the framework of the 
Mandate System until that system had come to an end. ` During this period 
France was naturally responsible for the Sanjak’s foreign relations and the 
supervision of its internal administration. ‘ 

After the termination of the Syrian Mandate the Sanjak’s new regime was 
to continue but Syria would then be responsible for its foreign relations, 
France and Turkey for its defence, and the League of Nations, through a 
Commissionér, was to supervise the application of the Statute and the Fun- 
damental Law and to veto any law passed by the Sanjak’s Assembly which 
was contrary to the provisions of the Statute or the Fundamental Law. 


37 Same, p. 333. 

38 See texts of the agreements in Frauendienst, pp. 4138-415, 415-416. 

3 Arnold J. Toynbee, Survey of International Affairs, 1986, Oxford, 1987, p. 779. 

49 It is not correct to argue that the Arabs of the Sanjak had acquiesced in the settlement 
(Toynbee, pp. 778, 779). The writer has talked with various Arabs who left the Sanjak and 
who gave evidence of the strong opposition manifested'at the time. 

41 The memorandum is unpublished. The writer made use of its contents by kind permis- i 
sion of Prime Minister Jamil Mardam Beg. 
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The Sanjak’s new status may be defined as a collective protectorate; “ the 
country however was not to be protected by all the powers together, for they 
were made severally or dually responsible for the exercise of its sovereignty. 
Such a regime of protection is more than a collective guarantee by foreign 
Powers such as was provided for Rumania and Serbia under the Treaty of 
Paris (1856). Under the Sanjak’s new status, protection against foreign 
attack was intrusted to Turkey and France, foreign relations were intrusted 
to Syria, and the. Mandatory supervision was not intrusted to a Mandatory 
Power—as is usually the case under the Mandates System—but made the 
direct responsibility of the League through its Commissioner.* 

It is to be noted that while such a modification in the status of the Sanjak 
was entirely within the Council’s powers,“ it has the appearance of a step 
backward in the development of ‘colonial administration. The Mandates 
system under the League of Nations was regarded as a relatively advanced 
stage in the government of dependencies, while direct international adminis- 
tration of territory was criticized on the ground that it would lead to con- 
fusion and to difficulties in defining responsibilities.“ The Mandates Sys- 
tem, as propounded by General Jan C. Smuts,“ marked an advance by 
making the Mandatory Power responsible for the administration of the de- 
pendency. The Mandatory Power, moreover, was intended to administer 
the territory with a conscientious regard for the welfare of the native in- 
habitants.“7 The Mandatory has no sovereign powers, but is responsible 
to the League for the administration of the Mandate.*# f 


4 Hershey uses the inaccurate term “international protectorate” for any “weak or inferior 
state” which has ‘‘been placed under the protection of a more powerful one.” He does not 
confine the use. of the term to a territory which has been placed under the collective protec- 
tion of more than one Power (Amos 8. Hershey, Essentials of International Public Law, New 
York, 1923, p. 107). There seems to be a need to distinguish between a territory protected 
by one Power and one under the collective protection of several powers. The term ‘‘collec- 
tive protectorate” may be used to define the latter case. 

a Mention may be made of the contemplated international protectorate of Palestine underthe 
Sykes-Picot Agreement (1916) by Great Britain, France and Russia. But there was no idea 
at the time of international supervision. See text of the agreement in H. W. V. Temperley, 
History of the Peace Conference of Parts, London, 1924, Vol. VI, p. 16. 

“u Quincy Wright, Mandates Under the League of Nations, Chicago, 1930, pp. 119 and ff. 

“ Temperley, Vol. II, p. 232; W. E: Hocking, The Spiri of World Politics, New York, 1982, 
p. 227. 

Jan C. Smuts, The League of Nations, A Practical Suggestion, New York, 1919, pp. and 
14 ff. - 

47 The post-war mandate, it has been said, differs from the pre-war protectorate over 
native people in that the mandatory is a protector with a conscience, and with a keeper of 
his conscience”: Norman Bentwich, ‘Colonies and Mandates,” in The Contemporary Re- 
view, No. 841 (January 1936), p. 43. 

48 “What sharply distinguishes the Mandatory system from all such international ar- 
rangements of the past, is the unqualified right of intervention possessed by the League of 
Nations. The mandatories act on its behalf. They have not sovereign powers, but are 
responsible to the League for the execution of the terms of the mandate”: Temperley, Vol. 
I, p. 236. 
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Under the new regime of the Sanjak of Alexandretta, it is true, a form of 
the Mandatory System was to continue and the League’s supervision was 
maintained through its Commissioner. But the other “protecting” Powers 
were relieved from direct control of the League such as is provided by the 
terms of the Mandates System. Moreover, the drawbacks of direct inter- 
national administration were not avoided under the new regime, which 
actually added to the complicated administration of that tiny dependency. 
The case furnishes a good example of sovereignty being neatly divided in 
order to satisfy foreign interests and local conditions. 


8. The First Elections 


_ » It was laid down in the Council’s decision on May 29, 1937, that thefirst 
elections for the new Assembly should be organized and supervised by a 
commission appointed by the League of Nations. The commission was ap- 
pointed on October 4, 1937, under the chairmanship of Mr. T. Reid and pro- 
ceeded to the Sanjak after visiting Ankara and Damascus. The so-called 
Regulations for the first elections were prepared after a detailed study on the 
spot and were actually drafted in Geneva after the return of the commission. 
The elections were to begin on March 28 and to be completed by April 15, 
1938. The constituencies were not divided on geographical lines, but 
on racial and religious divisions, namely; into Turkish, Alawi, Arab, Ar- 
menian, Greek Orthodox, Kurdish, and other communities. These com- 
munities were granted minimum numbers of seats, but on the whole repre- 
sentation was to be proportionate to the number of names registered in each 
community. Thus “registration” of the number of the various communi- 
ties was regarded as a very important preliminary step before the first ee 
tions should begin.‘* 


The Arabs objected to a division of constituencies on religious Segunda i 


and criticised the Regulations because they separated the Alowites from the 
Arabs.§° Itis to be noted indeed that the commission was not consistent in 
following either a racial or religious basis in its apportionment of the con- 
stituencies. In spite of that, however, the Arabs formed a more solid front 
than had been expected by the Turks. There were strikes, demonstrations, 
and other activities which showed more solidarity on the part of the Arabs 


than the Turkish elements could offset. Yet this solidarity became the ` 


reason for the intervention by the Turkish povemment which was interested 
in producing a result favourable to itself. 


The Turkish Government again ad to the League of Nations. It 


sent protests on December 15, and December 24, 1937, complaining that the 


draft electoral Regulations had been prepared’ by the League’s Commission ' 


4° See text of the Regulations in League of Nations, Oficial Journal, February, 1938, pp. 
137-144, 

50 See the Arab point of view in al-Uruba (an Arabic paper in Antioch), November 25, 
1937; January 26, 28, 29, 30, and February 2, 1938. 
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in collaboration with France, The Mandatory Power, without any consulta- 
tion with the Turkish Government. The Turkish Government, accordingly, 
demanded that the whole matter of the Regulations should be discussed by 
the Council of the League of Nations. 

The Turkish accusations, however, were not justified from the legal point 
of view, because the Commission was appointed by the League and was sup- 
' posed to work independently. Furthermore, the Commission, as Mr. Reid, 
its chairman, pointed out, did not collaborate with French officials in draft- 
ing the Regulations, but only received official data from them “when re- 
quested to do so by the Commission.” * The Commission was solely re- - 
sponsible for the draft Regulations. 

‘The Council of the League of Nations discussed the objections of the . 
Turkish Government at its meetings on January 28 and January 31, 1938, 
and a new compromise was reached. A new Commission was appointed, 
including representatives of France and Turkey, and certain specific modi- 
fications were made, most important of which came in the article dealing 
with the procedure of registration., Applicants for admission to the elec- 
toral rolls were left a free choice. Originally the article stipulated that the 
elector should give evidence of the community to which he claimed to belong; 
now he was no longer required to do so. The date of the first elections was 
postponed until July 15; 1938. 

Registration was resumed on May 3, 1938, but the situation was growing 
strained. The French officials became more subservient and under Turkish 
pressure a number of Arab officials were replaced by Turks of the pro-Kemal- 
ist movement. Furthermore, Turkish prisoners were released and some 
Arab leaders were arrested. Such actions led to more clashes between Arabs 
and Turks. The French authorities tried to form a party of ‘National 
union” whose aim was to initiate a movement comprising all racial and 
religious elements in support of the new regime, but failed. The Arabs 
boycotted all attempts at codperation. The Turks were becoming stronger 
every day as a result of Turkish propaganda and the threat of force from 
across the frontier. Rumors were spread that Turkish troops might inter- 
vene at any moment to insure a Turkish victory at the polls. “No wonder, 
therefore, if confusion became so prevalent in the Sanjak that the League 
Commission found it impossible to continue its wore and left the Sanjak on 
June 19, 1938. : 

The situation had indeed become intolerable anid therefore France was 


See text of the Turkish letters in League of Nations, Official Journal, February, 1938, 
1938, pp. 182-134, 134-135. 

8 See text of Mr. Reid’s letters in same, pp. 135-136, 148-151. 

& Report of Sayid Nabih al-Adhma to the Syrian Government, dated February 19, 1938 
(unpublished). 

“ Interview with Arabs from Alexandretta. See also A. J. Toynbee, Survey of Interna- 
tional Affairs, 1988, Oxford, 1941, Vol. I, p. 484. 
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obliged to go a step further in its concessions to Turkey in order to reach a 
final settlement of the problem. A new agreement was signed between 
Turkey and France on July 4, 1938, which stipulated that Turkey should 
collaborate with France in carrying out the Treaty of May 29, 1937, which 
provided that France and Turkey were to guarantee the territorial integrity 
of the Sanjak. On the same day France and Turkey signed another agree- 
. ment of friendship by virtue of which each of the contracting parties under- 
took to abstain from entering any alliance against the other, and to give no 
form of assistance to any aggression against the other.® 
Meanwhile negotiations were taking place between Adil Arslan, Syrian 
diplomatic agent in Ankara, and the Turkish Government with a view to 
. reaching an agreement by dividing the Sanjak between Turkey and Syria. 
The Syrian Government requested the Iraq Government early in’ June, 
1938, to extend its good offices by proposing a compromise plan of partition. 
The Iraq Government extended its good offices, through the Iraqi Minister 
in Ankara, Sayid Naji Shawkat, on June 30, 1938. Sayid Naji Shawkat 
discussed the project of partition with the Turkish Foreign Minister, Dr. 
Aras, and reached an agreement on July 1, 1938, on the following points: (1) 
_ The Sanjak was to be partitioned between Turkey and Syria on condition 
_that the city of Antioch should be given to Turkey; (2) exchange of Arab 
and Turkish populations between Turkey and Syria; and (3) Syria to have . 
rights in the use of the port of Alexandretta. These terms were communi- 
cated to the Syrian and Iraq Governments, but the Syrian Government re- 
jected the proposal to give Antioch to Turkey.*? 

It is to be noted, however, that Turkey had already struck a better bargain 
with France in its agreement of July 4, 1938, so that when Syria’s position 
had been so weakened that she was later ready to accept the partition plan 
proposed by Dr. Aras, the latter informed both the Iraq Minister and the 
Syrian diplomatic agent in Ankara on July 8, 1938, that it was too late for 
any farther discussion of partition.§* 


9. The Republic of Hatay 


The elections were resumed on July 15, 1938, and returned 22 dames for 
‘the Turks and 18 for the Arabs, Armenians, and Greek Orthodox communi- 
ties. This meant that the Turkish percentage of the population had appar- 


# France recognised in this agreement further Turkish claims in order to strengthen her 
position in the Eastern Mediterranean. . Turkey, however, declared that she did not claim 
sovereignty over the Sanjak. 

* Reported to the writer by Sayid Naji Shawkat, Iraq Minister to Turkey. The ates 
has been shown the original draft project in Dr. Aras’ handwriting which Sayid Naji Shawkat 
has kept for himself. 

57 Interview with Sayid Jamil Mardam Beg, Syrian Prime Minister, and Sa’dulleh el- 
Jabiri Beg, Foreign Minister. 

is Interview with Sayid Naji Shawkat. 
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ently increased from about 40 per cent to over 60 per cent of the total." In 
this way the Turks have at last an official majority in the Sanjak. 

On September 2, 1938, the Assembly was opened and the proceedings were 
conducted entirely in Turkish.** Abdul Ghani Turkman was elected Presi- 
dent of the Assembly, and declared in his first statement to the Assembly 
that the Sanjak had been liberated from tyranny. Tayfur Bey Sokman 
was elected head of the new ‘‘state.” ® In the first meeting of the Assembly 
the name of the Sanjak was changed into “Hatay,” a Turkish name to ex- 
press the Turkish character of the new regime, and the state came to be 
known as the Republic of Hatay.® 

On September 5, 1938, Tayfur Bey invited Dr. Abdul Rahman Melek to 
form a cabinet which turned out to be exclusively Turkish. On Septembér 
6, 1938, the Prime Minister spoke in the Assembly and declared the intention 
of his Government to observe the international obligations of Hatay. It 
was decided at the same meeting to move the capital from the city of Alex- 
andretta to Antioch. Later on, in January 1939, the Assembly passed 
acts adopting the Turkish criminal and civil codes. Moreover it was re- 
ported that Turkish officials had been sent to Hatay i in order to reorganize 
its fiscal system. 


10. The Annexation of Hatay 


The Republic of Hatay had hardly enjoyed a year of autonomous life 
before Turkey effected the final step in the cession of the Sanjak from Syria. 
France had become, after the Munich agreement, more concerned about her 
position'in the Eastern Mediterranean and needed to strengthen her friend- 
ship with Turkey. Turkey, on the other hand, although alarmed over the 
Munich Agreement, followed almost the same tactics as Germany in her 
annexation of the Sanjak. A new agreement was signed with France on 
June 23, 1939, by virtue of which the cession of the Sanjak was completed." 


59 See note 5, above. ‘ 

$ The Statute as a matter of fact permitted the use of Arabic as well. 

tt Bee Yeni Gön (a Turkish paper published in Antioch), September 3, 1938. 

8 Tayfur Bey Sokman was a personal friend of President Atatirk, Hesenta TETN of 
thanks to Atatürk after his election; the latter replied that he will “look at Hatay with con- 
sideration and love”; Yeni Gin, September 6, 1938. - 

% Hatay is the Turkish name of the ancient Hittites who were, according to the Turks fof 
Turkish origin. Historians, however, are of the opinion that the Hittites were an Indo- 
European race. See James H. Breasted, Ancient Times, Boston, 1935 (2nd ea) pp. 244- 
‘245. 

“ The majority of the inhabitants of Antioch speak Turkish while those of Abani 
speak. Arabic, 

-  %§8See Philip W. Ireland, ‘‘Turkish Foreign Policy after Munich,” in The Political Quarterly, 
Vol. X (1939), pp. 185-201. 
% See text of the agreement i in League of Nations, Oficial Journal, July-August, 1939, pp. 
356-360. i 
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The frontiers between Syria and Hatay, with slight rectifications in favour 
of Syria, became the frontiers between Turkey and.Syria. The agreement 
provided, however, that any citizen above the age of 18 could opt for Syrian 
or Lebanese nationality during the six months following the entry into force 
of the agreement and these were permitted to take all their movable property 
to their new homes. The ratifications of the agreement was exchanged on 
July 13, 1939, and the Assembly of Hatay met for the last time on June 29, 
1939. Upon its annexation to Turkey, Hatay became the sixty-third 
vilayet of the Turkish Republic. 

Mr. H. Beeley bas rightly compared the position of Hatay during 1938- 
1939, which legally was within the frontiers of one state but in reality con- 
trolled by another, with tbe districts of Bosnia and Herzegovina between 
1878 and 1908. The Republic of Hatay was still nominally regarded as 
being under the French Mandate and within the Syrian monetary. and cus- 
toms union but the Assembly of Hatay, it will be recalled, had adopted 
measures which had the effect of making the character of the Sanjak com- 
pletely Turkish. 

While it was within the competence of the Mandatory Power, with the 
approval of the League Council, to effect a change in the autonomous regime 
of the Sanjak, a new modification in the boundaries of Syria was outside its 
powers since it directly affected the terms of the Mandate.’ Article 4 of 
the Mandate for Syria and the Lebanon laid down that ‘The Mandatory 
shall be responsible for seeing that no part of the territory of Syria and the 
Lebanon is ceded or leased or in any way placed under the control of a foreign 
power.” This incompetence of the Mandatory Power to cede or lease any 
part of the Mandated territory had been discussed in the Council of the 
League of Nations in connection with the delimitation of the frontiers be- 
tween Syria and Turkey. France, as Mandatory Power, was reminded that 
the exclusive control of the Mandatory Power over the foreign relations of 
the mandated territory did not include ‘‘power to cede or lease on its sole 
_ authority, any part, however small, of the territory.” ® This decision was 
also endorsed by the Permanent Mandates Commission at its eighth meeting 
in February-March, 1926.7° 

The cession of the Sanjak of Alexandretta, therefore, by an agreement 
between France and Turkey, on the sole authority of the Mandatory Power, 
was contrary to the decisions of the Council and the Permanent Mandates 
Commission as well as contrary to the very terms of the Mandate for Syria 
and the Lebanon. 

While the Council of the League kept silent about the cession, the Perma- 

87H. Beeley in A. J. Toynbee, Surevy of International Affairs, 1938, Oxford, 1941, Vol. I, 
p. 489. 8 Wright, p. 122. 

6! League of Nations, Oficial Journal, April, 1926, pp. 522-523. 


70 League of Nations, Minutes of the Permanen Mandates Commission, Eighth (extraordi 
nary) Session, 1926, p. 204. 
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nent Mandates Commission discussed both the new regime of Hatay and the 
final cession at its 34th and 35th sessions, in June, 1938, and in the 36th 
session, in June, 1939. M. Rappard, a member of the Permanent Mandates 
Commission, raised objections to the French action with regard to the final 
cession as having been contrary to Art. 4 of the Mandate. M. de Caix, 
French accredited representative, argued that traditionally there was a 
Syrian territory but its boundaries were not precisely known. Moreover, 
he contended, the cession was in the interests of Syrian security. M. Rap- 
pard commented on M. de Caix’s statement: 

The guardian, in an interest which ‘was essentially his own, had 
abandoned to a third party a portion of the ward’s inheritance, after , 
having been entrusted with its defence. The accredited representative 
would certainly say that what had been done was in the interest of the 

.ward. If [he] remembered rightly, it was Montesquieu who had defined 
a tax as being a gift to the State by the taxpayer of a portion of his estate 
in order to ensure the security of the remaining portion. A similar 
formula would doubtless be applied in the present case, but it would 
require all the gifts and persuasive talents of M. de Caix to make one 
believe that there had not been a violation of the Mandate.” 


M. de Caix was finally forced to admit that the cession was effected under ` 
- pressure of political circumstances but he suggested that further discussion of 
the case should be stopped since the status of the Sanjak had passed outside 
-the Commission’s supervision.” f 
It is to be noted, in conclusion, that the final step in the settlement of the 
Alexandretta dispute was not only completed on political rather than on 
legal grounds, but was also effected in direct agreement between France and . 
Turkey outside the Council of the League of Nations. 
7 League of Nations, Minutes of the Permanent Mandates Commission, 36th Seasion, 1939, 


p. 222. ; 
n Same, p, 223. N 


PROCEDURAL PROBLEMS IN INTERNATIONAL ARBITRATION 


. By Kenners S. CARLSTON 
New York City 
2 * 

The procedural aspects of international arbitration have largely been 
neglected. Tribunals are prone to borrow their rules of procedure from one ` 
another without considering their suitability for the particular arbitration 
. at hand.! Time rarely permits then to act otherwise in the hurry. and pres- 
sure attendant upon the opening of an arbitration. Agents and counsel are 
anxiously preparing their cases and awaiting the opening of oral arguments. 
During the course of the arbitration the ever-nearing date fixed for its com- 
pletion, the mounting expense of maintaining the staffs, and the burdens of 
other official duties awaiting the arbitrators and advocates upon the comple- 
tion of their tasks all tend to discourage the deliberate consideration of pro~ 
cedural problems. Though the need for procedural reform was’ long ago’ 
recognized,? the problem has received relatively little attention from writers.* 


1 Thus, the General Claims Commission, United States and Mexico, under the Convention 
of September 8, 1928, 43 Statutes 1730, ‘adopted the method of presentation by memorial | 
followed in the prior Mexican claims arbitration of 1868 (Rules and Regulations, Art. 3, 
I Moore, International Arbitrations, 2153, despite the fact that four extensions of time were 
required by the earlier commission to settle the considerably fewer claims docketed -with it 
(same, Vol. II, 1297-1208). The rules of the General Claims Commission in turn spread, 
with some modification, to the rules of the other claims commissions charged with settling 
claims against Mexico, see below, note 74. This is not to say that uniformity by commis- 


sions in the recognition of certain basic principles of procedure is not desirable as tending to . ` 


the establishment of customary rules of procedural law, see Sandifer, D. V., Evidence Before 
International Tribunals, Chicago, 1939, p. 31. : 

2 Dennis, W. C. “The Necessity for an International Code of Arbitral Procedure,” in this 
JournaL, Vol. 7, p. 285; Lansing, R., “The Need of Revision of Procedure before Internas- 
tional Courts of Arbitration,” in Proceedings of the American Society of International Law, 
1912, p. 158. 

1 Ralston, J. H., The Law and Procedure of International Tribunals, Stanford, 1926, pp. 
191-213, and Supplement to 1926 revised edition of same, Stanford, 1936, pp. 96-108, 
devotes in each case only one chapter to procedure. Bishop, C. M., International Arbitral 
Procedure, Baltimore, 1930, is primarily descriptive in its approach. Caldwell, R. H., 
A Study of the. Code of Arbitral Procedure adopted by the Hague Peace Conferences of 1899 
and 1907, Carnegie thesis, in manuscript, 1921, is necessarily restricted in scope. A con- 
densed but most interesting description of procedural processes appears in Hudson, M. O., 
International Tribunals, Washington, 1944, pp. 84-98. Acrement, A., La Procédure dans 
les Arbitrages Internationauz, Paris, 1905, is a thoughtful early study. An illuminating 
analysis of procedural problems and suggestions for reform with respect to functioning of the 
American and Panamanian General Claims Arbitration established under the Conventions 
of July 28, 1926, and December 17, 1932, appears in the Report of the Agent for the United 
States, Department of State, Arbtiration Series, No. 6, 1934, pp. 7-29. Some excellent 
procedural suggestions are found in a few pages of Nielsen, F: K., International Law as 
Applied to Reclamations, Washington, 1983, pp. 67-69, 72-74. Witenberg, J. C., L’Or- 
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Their attention has for the most part been directed to a description of exist- 
ing procedural practices. Critical analysis and investigation of the relation 
of procedural rules to the successful conduct of international arbitrations is 
almost lacking in the literature of the subject. With the demands which 
are bound to be made upon the system of international arbitration in the 
post-war years consideration of such problems is obviously necessary. 


Prorosep MEASURES oF REFORM or ARBITRAL PROCEDURE 


Neglect of procedural problems has not only provoked unnecessary dis- 
putes between litigants but has been a cause of the expensive, leisurely, pro- 
tracted course for which international arbitrations have at times been con- 
demned.‘ In at least one international arbitration of note the failure to 
adapt the procedural rules to the necessities of the arbitration led to its 
abandonment and transfer to a domestic body. During the first eight years 
of its existence, the Special Claims Commission, United States and Mexico, 


ganisatión Judiciaire, La Procédure et La Sentence Internationales, Paris, 1987, pp. 110-261, 
while comprehensive and well documented, is also primarily descriptive of procedural steps 
rather than a critical study. Hoijer, O., La Solution Pacifique des Litiges Internattonauz, 
Paris, 1925, pp. 250-270, is broadly descriptive in content. Of the early studies on ar- 
bitration, see Merignhac, A., Traité Théorique et Pratique de L’ Arbitrage International, 
Paris, 1895, pp. 244-282, 485-439; Kamarowsky, L. A., Le Tribunal International, Paris, 
1887, pp. 175-180, 510-612; Dreyfus, F., L’ Arbitrage International, Paris, 1892, pp. 271-296. 
An extensive literature on the Mixed Arbitral Tribunals created under the Treaty of Ver- 
sailles and the other Treaties of Peace exists, however, see bibliography collected in Teys- 
saire, J., and Solére, P., Les Tribunauz Arbitraur Mixtes, Paris, 1931, pp. 231-248. See also 
Nielsen, F. K., ‘Progress in Settlement of International Disputes by Judicial Methods,” 
in Journal of the American Bar Association, Vol. 16, p. 229; Carlston, K. S., “Importance of | 
Procedural Rules in International Arbitration,” in International Arbitration Journal, Vol. 1, — 
No. 1 (April, 1945), p. 58; Garnier-Coignet, J., Procédure Judiciaire et Procédure Arbitrale, 
in Revue de Droi International, Vol. 6, p. 123. 

1 Seo remarks in 75 Cong. Rec., p. 14425. ‘As to the costs -of international arbitrations, 
consider the following examples: Appropriations for arbitrations embodying a single issue or 
claim: 


Landreau claim (U. S. v. Pert)... ccc eee $45,000, 42 Statutes 336 


Norwegian ship claims (Norway v. U. S.).. 00,0... cece ence 60,000, 42 Statutes 336 
For arbitrations embodying many claims: 
3 1922-1932 
United States—Germany Mixed Claims POER l $1,339,863* 
Tripartite Claims Commission «=—=«=S*~S<S~SsS~S ER _ $1,839, 
. 1924-1932 
United States—Mexican Mixed Claims Commissions................2005 $2,574,730** 


* 42 Statutes 1051; 43 Statutes 215, 1023; 44 Statutes 359, 1189; 45 Statutes 74, 913, 1105; 
46 Statutes 183, 886, 1581; 47 Statutes 25, 

** 43 Statutes 691, 1024; 44 Statutes 340, 865, 1190; 45 Statutes 74, 1105; 46 Statutes 184, 
1318; 47 Statutes 25. 
The foregoing computations, of course, fail to take into consideration any unexpended ap- 
propriations turned back to the Treasury. Deduction of a specified percentage from awards 
to cover the expenses of the arbitration is sometimes made, 56 Statutes 1058, 1063, but this 
only adds to the burden of claimants without affecting the amount of expenses incurred. 
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created under the Convention of September 10, 1923, -decided 18 claims. In 
a corresponding period of time the General Claims Commission, United 
States and Mexico, decided 148 claims, making an aggregate of 166 claims 
decided, out of some 5,736 claims filed with both commissions.’ Yet the 
Special Mexican Claims Commission, functioning as a statutory national 
commission under the Act of April 10, 1935, and not under the Convention 
of September 10, 1923, and untrammeled by elaborate procedural rules, 
decided 2,833 claims in a little over two and one-half years and this on a 
budget of less than $90,000 a year as against an-aggregate expenditure dur- 
ing their life of over $2,000,000 when the Commissions functioned in the 
traditional manner of international tribunals.’ l 
Codification’ of established international arbitral procedure, through es- 
tablishment of a uniform code of procédure, does not seem likely to furnish 
an answer for all procedural problems. The statement of rules upon which 
there can be a general agreement among states will inevitably tend to be con- 
fined to those very points where problems are least likely to arise.2 The prog- 
ress to be made in this direction by general agreement therefore tends to be 
slight, though the work preparatory to the formulation of a code of interna- 
tional arbitral procedure may very well be expected to be of great. value.® - 
The experience of the Institute of International Law is illuminating. The 
Institute at its first meetings, in 1874 and 1875, adopted a project of rules for 
international arbitral procedure, which laid down the general principle that 
the conduct of any one arbitration is to be formulated by the particular 
compromis or by the arbitrators.!° For the rest, the Règlement of the In- 


5 See Feller, A. H.,-The Mexican Claims Commissions, 1988-1984, New York, 1935, 

- pp. 60, 68; Turlington, E., “Comments on the Rules of the Special Mexican Claims Com- 

` mission,” in Journal D. C. Bar Association, Vol. 3, pp. 22, 23; McDonald, J., and Barnett, C., 
“The American-Mexican Claims Arbitration,” in A.B.A. Journal, Vol. 18, pp. 183, 184. 

© 49 Statutes 149. 

7See McKernan, L. W., “Special Mexican Claims,” in this'Journat, Vol. 32, pp. 457, 
461. It was recognized that the Commission had at its disposal “a veritable mine of iu- 
formation” collected by the former Agency and that its task was confined to a review of 
the records and did not include the preparation and prosecution of cases undertaken by the 
former Agency, same, p. 463; Rules and Regulations of the Special Mexican Claims Com- 
mission, Rules II and VII. Moreover, approximately 500 claims were submitted to the 
former Commission by tho American Agency in Memorial form, of which 150 were briefed 
as to facts and law, and evidence probably sufficient for memorialization was obtained by 
the Agency on some 200 additional claims. Turlington, cited above, note 5, footnote 11, 

8 Compare Caldwell, cited above, note 3, at 75, 83. 

? See Report of the First Committee on the Progressive Codification of International Law 
to the Assembly of the League of Nations, September 27, 1927, League of Nations Official 
Journal, Special Supp. No. 54, Annex 35 (Document A.105.1927.V); Replies by Governmenta 
to the Questionnaires Nos. 1 to 7, Report of the Committee of Experts for the Progressive 
Codification cf International Law to the Council of the League of Nations, April 20, 1927 
(Document C.196.M.70.1927.V). ; i 

10 Réglement pour la procédure arbitrals internationale, Arts. 12 and 15, Annuatre de L’In- 
siitut de Droit International, 1877, pp. 126, 129, 180. 
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stitute chiefly addressed itself to the statement of such self-evident facts as 
“the compromis is concluded by a valid international treaty,” or “the 
compromis gives to each of the contracting parties the right to address itself 


` to the arbitral tribunal,” ® or “each of the parties may constitute one or sev- 


eral representatives before the arbitral tribunal,” ¥ and to the consideration 
of such incontroversial matters as the naming of the arbitrators, the deter- 
mination of the place of sitting, and the manner of rendering the award. 
In relatively few cases were provocative procedural problems attacked." 


' The Hague Conferences of 1899 and 1907, through a step forward, did not 


greatly advance the solution of procedural problems. The Convention 
for the Pacific Settlement of International Disputes, as finally adopted, again 
left to the discretion of the tribunal the adoption of rules of procedure for the 
conduct of the case, in the absence of specific directions in the compromis." 
It is true that reference was made to the filing of cases, counter cases, and 
replies, but the form, order, and time in which these were to be filed were to 
be defined by the compromis.!8 This is not to say that the Convention did 
not exhibit a realistic approach, to some extent. Given its task of creating 
an all embracing code of rules for international tribunals, whatever their form 


„and whatever their task, it recognized that the formulation of procedural 


rules should proceed on an ad hoc basis, with the tribunal being empowered 
to determine its own procedural rules to fit its own problems. 

The variability in the factors affecting the successful conduct of any inter- 
national arbitration is too great to enable the creation of any one compre- 
hensive code which would furnish a never-failing guide for tbe conduct of all 
arbitrations.'"® Inevitably such a code would suffer from lack of flexibility 
and technical refinement. Rules that may function well enough in one ar- 
bitration may lead to a complete breakdown when introduced in another ar- 
bitration possessing totally different characteristics. Each arbitration pre- 


u Same, Art. 1. 8 Same, Art. 2. : 13 Same, Art. 13. 

u Same, Arts. 2-9, 21-24. Compare the criticism made of the project by the Fourteenth 
Commission of the Institute in its report of 1927, same, ‘1927, pp. 571-598. 

Same, Art. 27, relating to the nullity of awards, has had much influence upon the 
arbitral law governing nullity. See also Arts. 14, 16 and 17. At its session of 1927 the 
Institute decided to begin the elaboration of a code of arbitral procedure, in view of the 
progress made in arbitration, same, 1927, pp. 319, 320, 324. 

16 See Dennis, above, note 2, at pp. 290, 291. 

17 Art. 52, 74. Proceedings of the Hague Peace Conferences, Conference of 1907 (Carnegie 
Translation), New York, 1920, Vol. I, pp. 590, 608, 611. 

18 Arts. 52, 63, same, at pp. 608, 610. 

19 Compare Moses, F., ‘International Legal Practice,” in Fordham Law Review, Vol. 4, 
p. 244, With regard to the difficulties in legislative reform of municipal procedure, see 
Sunderland, E. S., “The Machinery of Procedural Reform,” in Michigan Law Review, Vol. 22, 
pp. 293, 287-300. Thus a commentary on the new Federal Rules of Civil Procedure, which 
were established only so recently as 1938, runs into four volumes (Moore’s Federal Practice, 
Albany, 1938) and the Federal Rules Service, Chicago, started in 1939, has extended into 
seven volumes. ` 
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sents its own peculiar problems. In one the respective governments may be 
primarily interested in the precedents to be established by the decision; an 
elaborate procedure, with ample opportunity to develop through a series of 
pleadings and oral argument the issues involved, best serves such an end. 
Thus the careful and detailed rules of the Permanent Court of International 
Justice have worked very well in their orbit, when an exhaustive presentation 
of its case is the paramount desire of each litigant. But in other instances, _ 
as, for example, an arbitration of a multiplicity of small claims, dispatch may 
be the primary requisite, so that pleadings and hearings must be reduced to 
a minimum. -If the litigants live under different systems of law, as, for ex- 
‘ ample, the Continental Civil Law as against the English Common Law, great 
care must-be taken in defining in the rules the scope and nature of the plead- 
ings and the time and manner of the introduction of evidence. The nature 
of the disputes to be decided and the extent to which they involve complex 
questions of law and fact must also be borne in mind. When the issues are 
simple protracted and refined procedural steps are superfluous. Rules of 
procedure must ever accommodate themselves to the varying conditions of 
each arbitration if misunderstanding and difficulty i in the conduct of the ar- 
_ bitration is to be minimized. 
A certain amount of improvement may be achieved through the incorpora- 
- tion of detailed rules of procedure in the compromis. The rules of procedure 
in such case are binding on both tribunal and litigants and only the form 
and manner of presentation prescribed by the rules can be permitted by the 
tribunal when a threat to depart from the rule occurs. Thus a precise defini- 
tion in the compromis of the times for the introduction of pléadings and evi- 
dence eliminates disputes on the disposition of late filings by rendering the 
tribunal powerless to receive them. While this would be desirable in order 
to bind a tribunal charged with the prompt disposition of numerous claims, 
in order that it might not be tempted to sanction delays and departures from 
the rules, the case of tribunals charged with the decision, on a fair and lasting 
basis, of important disputes long pending between states is not so clear. 
Some area of judicial discretion may in such case be desirable in order to 
insure that full justice shall be done. To establish by the compromis inex- 
orable rules of conduct governing all action of the tribunal and of the advo- 
cates’ involves the sacrifice of flexibility.2° In general some opportunity 
must exist for modifying and supplementing procedural rules when the oc- 
casion demands,* 

20 Acrement, cited above, note 3, at p. 107. 

x At least one attempt to define in the arbitration agreement the contents of the pleadings 
to be filed failed to achieve an entirely satisfactory solution. Notwithstanding a rather 
precise description of the pleadings contained in the exchange of notes between the United 
States and Guatemala providing for the arbitration of the Shufeldt Claim (U. S. v. Guate- 
mala, 1929) Department of State, Arbitration Series No. 3, 1982, pp. 9~14, see particularly p. 
10, par. 4, 6 and 7, the reply of Guatemala was much more elaborate than its case. Same, 
p- 407. The United States was placed somewhat at a disadvantage as a result in that it 
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The suggestion was made in one claims arbitration that the compromis 
should include a preliminary statement of procedural rules, power being 
vested in the tribunal to amend them as required after its sessions have be- 
gun. While this was primarily advanced as a means of avoiding the delay 
incident to having the tribunal meet solely for the purpose of adopting rules, 
only thereafter to adjourn pending the preparation of cases for submission in 
accordance with such rules, the suggestion affords a means for more basic 
procedural reform. It is believed that the fundamental source of the various 


‘procedural difficulties to be discussed later is the failure to appreciate ade- 


quately and to provide for the particular procedural problems involved in 
the arbitration. Generally in claims and similar arbitration proceedings 
the body charged with the power and duty of providing rules of procedure 
has been the tribunal itself. But the members of the tribunal are not chosen 
because of their previous familiarity with the arbitration entrusted to them. 
Rather the contrary is the case. Though generally of distinguished attain- 
ments in international law, rarely do they possess a long background of ex- 
perience as arbitrators. Hence the tribunal, capable as it may be for the 
decision of the disputes to be submitted to it, is not necessarily best qualified 
to exercise the rule-making power. The task of determining the rules for 
the tribunal should rather be delegated to that body most likely to possess an 
accumulation of experience in ‘international arbitrations. It is believed, 
therefore, that foreign offices should be more active in assuming this task, for 
with the growing use of arbitration as a means for the settlement of inter- 
national disputes they have come-to possess a reservoir of experience in this 
field. In some cases, it might be left to the respective agents to arrive at an 
agreement in advance as to rules of procedure, with the tribunal empowered 
to settle any undecided questions by prescribing applicable rules or by way of 
interlocutory decision or otherwise. Such rules, whether prepared by the 
respective foreign offices or by the agents, could serve as a basis for procedure 
before the tribunal until later amended by it. In any event rules drafted 
with a view to the specific problems of the arbitration, and drafted by those 
of experience in arbitration technique, would go far towards smoothing the 
paths of arbitral bodies and in advancing the cause of international arbi- 
tration. 


PROCEDURAL PROBLEMS IN ARBITRATIONS LIMITED TO A SINGLE CASE 


Procedural difficulties are necessarily much less likely to arise when the ar- 
bitration is confined to the decision of a single dispute instead of many. 


could not then file additional evidence, which would have been open to it in replying to 

Guatemala’s first pleading, and it was limited to thirty days in which to prepare the written 

argument to meet Guatemala’s reply while sixty days would have been available to it had 

the matter been included in Guatemala’s case. Same, 10 par. 6, 7.- See also the remarks 

of the Mexican Agent before the Hague Court in the Pious Fund case. Pious Fund of the 

Californias, Report of Jackson H. Ralston, For. Rel., U. S., 1908, Appendix II, pp. 515-516. 
2 See Report of the Agent for the United States, above, note 3, at p. 21. 





432 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Generally these difficulties concern questions as to the scope of the pleadings 
and as to the time and manner of the introduction of evidence. -~ 

Pleadings, in general, fall into one of two systems of nomenclature. In 
certain recent multi-claims arbitrations, the opening pleading (i.e., the com- 
plaint) is termed the memorial and is followed successively by the answer, 
the reply, and the rejoinder or the answer to the reply. In the arbitration of 
single disputes, the opening pleading is often designated as the case and is 
followed by the counter-case, or answer, and the reply. 

Argument as to the scope of pleadings is not likely to be provoked when the 
arbitration goes forward under the direction of counsel whose legal experi- 
ence has been under similar systems of law.” But when one of the countries 
adhered to the civil law while the other upholds Common Law, dissension 
between the respective agents may well be expected to arise. Those trained 
under the latter system tend to regard the function of the first pleading as 
one of a narration of the facts upon which the position of their government is 
grounded, to which is joined the evidence in support of their contentions.” 
On the other hand, those possessing the Civil Law background appear to 
view the first pleading as serving the function of furnishing a discussion of 
law as well as of fact.* Material disadvantage will less likely result to either 
party from this variance of view if their true position as plaintiff and de- 
fendant is frankly recognized. When the rules provide that the plaintiff 
government is to file its case first, to be followed in turn by the answer of the 
- respondent and subsequent pleadings, each party is afforded an opportunity 


23 American counsel were engaged by both litigants in the Tacna-Arica arbitration where 
it happened that the cases and counter-cases of each were.generally similar in scope, though 
the exposition of facts tended to be presented within the structure of a legal analysis: 
Arbitration Between Peru and Chile Under Protocol and Supplementary Act of July 20, 1988, 
Case and Counter-case of the Republic of Chile, Case and Counter-cas¢ of Peru. Likewise, in an 
‘arbitration taking place under civil law conceptions, an identity in scope of pleadings fol- 
lowed: Affaire de Limites enire La Colombie et le Vénézutla. (Sentence Arbitrale du Conseil 
Fédéral Suisse sur diverses Questions de Limites enire la Colombie et le Vénézuéla, Berne, 84 
mars 1922); Première Mémoire, Réponse, Réplique des Etais Unis de Vénézuéla; Première 
Mémoire, Mémoire Responsif, Réplique de la République de Colombie. 

% See Memorial of the United States, Pious Fund of the Californias, cited sore note 21, 
at p. 21; Chamizal Arbitration (United States-Mexico, 1910), Case of the United States, 
p. 6, Counter-case of the United States, pp. 3-4; United States-Venezuelan Arbitration, 
Protocol of Feburary 13, 1909 (Orinoco Steamship Company Case), Case of The Untted 
States, p. 6, Counter-case of the Untied States, pp. 4-8. Exceptions to this practice may occur 
to meet the intent of the protocol, see the pleadings in the Alsop Claim (U. S. v. Chile, 1909), 
Case of the United States, pp. 44 and ff.; otherwise, see North Atlantic Coast Fisheries Ar- 
bitraiton (U. S. v. Great Britain, 1910), Final Report of the Agent of the United States, Vol. I, 
p. 1i. t 

% See the Demanda and Réplica of Mexico in the Chamizal Arbitration, above, note 24, 
- and the Premier Mémoires and Répligues of Columbia and Venezuela in their boundary 
arbitration of 1922, above, note 23. This approach is followed in the Rules of Court of the 
Permanent Court of International ee Publications, Ser. D., No. 1, 1936 (8rd ed.), pp. 
28, 43. 
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to meet the pleadings of the other no matter to what lengths they may go.* 
A disparity of position, however, can readily be created when the parties are 
limited by the compromts to the simultaneous exchange of cases and counter- 
cases with no opportunity provided whereby they may come to a full under- 
standing concerning the scope of each. 

The facts of a case can rarely be grasped by the lawyer or judge without at 
least partially fitting them into some legal framework.” Accordingly, that 
party which first makes clear to the arbitrator its legal position is most apt 
to influence the decision in its favor. On the other hand, the restriction of 
the case to a narration.of fact in one respect places the more venturesome 
opponent, who has discussed both fact and law in its case, at a disadvantage. 


‘While he has thus disclosed his position, he labors in the dark when making 


an answer to his opponent’s pleading in that he must endeavor to anticipate 
undisclosed legal grounds. Thus we find the Agent of Sweden in the arbi- 
tration with the United States under the ooN agreement of December 17, 
1930, complaining: 


The function of the answers in the present arbitration . . . was to 
enable each party to answer and rebut, with additional evidence and 
argument, the statement of the case and supporting evidence previously 
filed by the opposing party, and thus to bring the parties to an issue 
upon the facts and the law applicable thereto. The answer of the 
United States can be so directed because of the full statement of the 
case contained in the printed documents previously filed by Sweden. 

But the Agent for Sweden finds the greatest difficulty in making such 
an answer. . . . The Statement filed: by the United States sets forth 
much of the legislation of the United States, and the contemporaneous 

‘correspondence, both diplomatic and otherwise, relating to the deten- 
tion of the two vessels, which is printed-in the Appendix to the Case of 

‘Sweden. It also sets forth the subsequent diplomatic correspondence 
in which the Government of Sweden presented: its claim for indemnity 
and the Government of the United States disputed it. But whether or 
not the positions taken by the Government of the United States in this 

. correspondence are now adhered to is not disclosed. But it is fair 
to say that the Statement of the Case of the United States does not— 
and for wholly understandable and proper reasons—present the con- 
clusions‘ of fact and law upon which the United States will rest its de- 

. fense to the claim of Sweden for indemnity. This answer must, there- 
fore, be written without, for the most part, a knowledge of what defense 
the Government of Sweden will be called upon to rebut.?8 


2 Compare Lansing, above, note 2, at pp. 161-168. See the Landreau Arbitration (U. S. 
v. Peru), protocol of May 21, 1921, Art. 10, Case of the United States, 5-8. 

37 The concept of operative facts is illustrative: Hohfeld, Fundamental Legal Conceptions, 
New Haven, 1923, p. 32; Clark, Code Pleading, St. Paul, 1928, p. 84. 

23 Answer of the Kingdom of Sweden, Department of State, Arbitration Series, No. 5 (4), pp. 
1-2. See also the United States-Norway Arbitration under the Special Agreement of June 
30, 1921, Counter Case of the Kingdom of Norway, pp. 1-2, and the Alaska Boundary ar- 
bitration (Great Britain v. U. 8., 1903), Proceedings of the Alaskan Boundary Tribunal, 
Counter-case of the United States, Vol. IV, pp. 1-2; Acrement, cited above, note 3, at p. 110. 
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The point was succinctly put by The Netherlands in the Palmas Island ar- 
pitration: 


Whereas the first memoranda were statements of the case independ- 

_ ent of one another, the counter-memoranda for the first time could take 

into account the point of view of the other party, and it was only by the 

counter-memoranda that each party knew the attitude of the other 
towards his own statements.?? 


In the Orinoco Steamship Company arbitration, although the Venezuelan 


case consisted in an argument of various questions of law and fact the United | 


States in its counter-case announced that it would adhere to its views re- 
specting the functions of the case and counter-case.°° The issue in this ar- 
bitration was primarily one of law, namely, the validity of a prior arbitral 
award as falling within its terms of submission. In such a case little purpose 
can be seen in refraining from entering upon a discussion of the law until the 
argument. When slight dispute as to the facts exists, the case and counter- 
case should have the function of clarifying both the factual and legal issues 
involved. 

In the Venezuelan Preferential Claims Case at the Hague, the tribunal 
was requested to require Great Britain, Germany, and Italy to submit first 
their statement of their case, on:the ground that they were in fact the plain- 


tiffs. The resulting argument between the Powers was settled by ordering ' 


the simultaneous presentation of pleading. In the United States-Norway 
arbitration, the United States recognized itself as defendant." Again, in the 
Chamizal arbitration, the United States contended that in\fact Mexico was 
the claimant government, and that the circumstance that both parties filed 
the pleadings simultaneously was not inconsistent with this contention be- 
cause such practice was common. Disputes of this nature are possibly in 
part induced by a desire to fix upon the opposing party the burden of proof. 

The practice of concurrently filing the cases and subsequent pleadings has 
at times led to unnecessary duplications in the submission of evidence. In 
the support of their respective positions, the parties will necessarily to some 
degree adduce the same documentary evidence. And when evidence be- 


comes as voluminous as it did in the North Atlantic Coast Fisheries arbitra- - 


tion, this duplication of effort with its resulting heightening of the cost of the 
arbitration is regrettable.+ This could be avoided by the use of stipulations 
of fact entered into between the agents or by their reaching a definite under- 
standing as to the production of evidence with their respective cases. For 


2: Heplanations of the Netherlands Government, p. 11. But compare the Rejoinder of the 
United States, pp. 3-4. f 

3° Counter Case of the United States, p. 6. 

2 Report of William L, Pennfield, pp. 55, 62. 

2 United States-Norway Arbitration under the Special Agreement of June 30, 1921, Case 
of the United States, p. 7. 

3 Argument of the United States, p. 4. ` u Above, note 24, at p. 11. 
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example, the documents in the Pious Fund case were by the consent of both 
governments printed in one volume. 

In view of the difficulties attendant upon the procedure of EET 
filing of the successive pleadings, it was long ago recommended that this de- 
vice be discarded.** A complete achievement of this end seems unlikely in 
view of its value to foreign offices as a means of avoiding the decision of the 
often ticklish point of who is properly the plaintiff and the defendant. 
While the responsibility of this decision might be escaped by leaving it to the 
tribunal to decide who shall be the plaintiff and who the defendant, and then 
directing the filing of alternate pleadings, in such case an pdjoutimant to 
permit of the preparations of such pleadings would probably be necessary 


- with consequent protraction of the arbitration. 


Other sources of difficulty lie in the production of evidence. When must it 


be introduced? In what form and to what extent must it be produced?, 


Often tribunals are loath to regulate questions such as these in their rules, 
with the result that parties proceed haphazardly and often end in disputes 
which greater foresight would haveavoided. A notable example is furnished 
in the failure of the Government of The Netherlands in the Palmas Island 
arbitration to include with its first pleading the greater portion of the docu- 
ments referred to therein, informing the arbitrator that authentic copies 
thereof were available and would be produced if desired.” Its action was 
apparently taken in entire good faith,** and as the result of its belief in the 
applicability of the principle of Civil Law which denied a defendant the power 
of requiring, without good reason, the plaintiff to accumulate evidence in 
support of every fact mentioned.*® A like course was followed in its second 
pleading.‘ On the part of the United-States, it was insisted that such a pro- 
cedure was without precedent and that assertions made without supporting 
proof must fall to the ground. It was contended that under the assumption 


of The Netherlands the tribunal would be denied the exercise of the judicial- 


function of deciding a controversy in the light of the evidence before it.“ In 


% See Transcript of Record of Proceedings Before the Mexican and American Mixed Ree 
Commission with Relation to thé Pious Fund of the Californias. 

3 Lansing, above, note 2, at pp. 161-168; Bishop, above, note 3, at p. 238. 

31 Memorandum of Netherlands Government, (Preliminary) Note. 

38 Compare the Explanations of the Netherlands Government, p. 12: 

The note was inserted by the Netherlands Government as a natural and simple 
matter, and it seems hardly ne rto add that there was not behind it some sinister 
design. ‘to prejudice the other p position; any such intention (supposing that a 
party to this cispule was capable ot having it) would be futile in view of article IH of the 
special agreement. 


3? Same, at p. 5, citing German Code of Civil Procedure, par. 130, nos. 3, 4, 5, par. 272, 


282, 350; French Code of Civil Procedure, Art. 34; Code of Civil Procedure of Swiss Canton 
of Basel-Stadt, sec. 98, 289: But compare Sandifer, above, note 1, at p. 282. 

1 Counter-Memorandum of the Netherlands Government, (Preliminary) Note. 

“| Counter-Memorandum of the United States, pp. 2-3; Rejoinder of the United States, pp. 
3-8. 
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the impasse The Netherlands sought to rely on Article IH of the treaty which 
empowered the arbitrator to call upon either party for further explanations 
as a means whereby the required evidence could be introduced.“ Unfortu- 
nately such a solution placed the United States at a disadvantage. Its evi- 
` dence had been disclosed with its first pleading, which The Netherlands was 
given six months to answer and to introduce evidence in rebuttal; whereas, in 
making its rejoinder to the further explanations of The Netherlands, the 
United States was limited to three months and apparently denied the oppor- 
tunity of submitting further rebuttal evidence.* Though the tribunal could 
hardly have done otherwise than to permit this irregular use of further ex- 
planations as a vehicle for late evidence, in view of the fact that The Nether- 
lands had acted in good faith, the cause of arbitration would have been better 
served had the rules regulated this question in advance. This was in fact 
` done in the subsequent arbitration Convention of Maren. 18, 1938, with The 


+ Netherlands.“ 


On the other hand, in the Norwegian Claims Case, before the Hague Court, , 
the American Agent admirably formulated the general rules applicable to a 
request for the late introduction of evidence after the written pleadings had 
been filed: 


_ The United States does not, however, desire to offer any captious 
opposition to the introduction of further documentary evidence on the 
part of Norway and should not oppose the introduction of such evi- 
dence if desired by Norway, always provided: (1) that some reasonable 
explanations be forthcoming as to why this evidence was not seasonably 
presented, (2) that the evidence be really relevant and of a character to 
assist the Tribunal in coming to a just decision, (3) that reciprocal con- 
sent, similarly conditioned, be accorded by Norway to the United States 
for the introduction of new evidence, (4) that suitable opportunity be 
given the United States for the consideration of this evidence and the 
presentation of rebutting evidence if necessary, and (5) especially that 
new evidence should not be admitted if such rebutting evidence is neces- ` 
sary and cannot be procured without delay.* 


In each instance, the tribunal refrained from actively intervening in the 
matter and the Agents came to an agreement which was satisfactory to 
each. 


& Explanations of the Netherlands Government, p. 15. 

# Art. 8, Agreement of January 23, 1925, United States and The Netherlands, in this 
JOURNAL, Vol. 22, p. 869. Compare Report of Fred K. Nielsen, pp. 39-40; Jessup, P. C., 
“The Palmas Island Arbitration,” in this JOURNAL, Vol. 22, pp. 735, 751, 752. For, an 
instance in which a correct use of further explanations was made see the boundary arbitra- 
tion between Colombia and Venezuela of 1922, Renseignements Compléméntaires Présentés 
par les États-Unis du Vénézuéla au Haut Conseil Fédéral Suisse (1921). 

4 53 Statutes, 1564, 1565, Art. I. 

8 Proceedings of the Tribunal, 1922, Protocol IT, Meoting of July 25, 1922, p. 16. 

‘s Island of Palmas Arbitration: See Award of Tribunal, in this Jovnwan, Vol. 22, pp. 
870-871; Norwegian Claims Case, above, note 45, Protocol V. Meeting of July 28, 1922, 
Protocol VIII, Meeting of August 2, 1922. 
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Other disputes which have arisen after sittings of the tribunal have begun 
concern the order of debates 4” or the submission of pleadings not provided 
for in the compromis. In the Pious Fund case the tribunal permitted the 
filing by the United States of what was termed a replication, though no pro- 
vision for it was made in the compromis. However, the consent of Mexico 
was first obtained and that consent was only given upon the condition that it 
be allowed a rejoinder.‘ 


PROCEDURAL PROBLEMS IN MULTI-LAIMS ARBITRATIONS 


Far more complicated are the procedural problems faced by arbitrations 
having for their purpose the settlement of numerous claims pending between 
states. The conflicting conceptions of procedure and evidence, on which 
comment has heretofore been made, clash with increased frequency. Inter- 

ests of claimants must be reconciled with the-insistent demands of economy 
and dispatch. Opportunities for dilatoriness must be minimized, but provi- 
sion for the adequate preparation of cases varying widely in their complexity 
and importance must be made, and the commands of the compromis must 
ever be heeded. The essential problem is well stated by Judge Nielsen: 


International tribunals created to adjust international claims are 
often required to determine a considerable, and sometimes a very large, 
number of cases. No efforts looking to a just disposition of each one 
should be spared in view of its importance from the standpoint of both 
private and public interest. But without any sacrifice in thoroughness 
of presentations and judicial determination, it would be feasible to sim- 
plify voluminous rules that are conducive to delays, prolonging the final 
presentation of cases; that teem with obscurities, frequently multiplying 
questions requiring "judicial determination; that permit undesirable 
repetitions in the presentation of cases; and that, because of uncertain- 
ties, are in a measure responsible for friction between counsel.+s 


When cases are few in number, and no time limit exists for the completion 
of hearings, when counsel possess similar views with respect to pleadings and 
presentation of evidence, and the respective governments desire that full 

‘consideration be given to the merits of each case, simple procedural rules are 
possible. These circumstances in large measure led to the successful con- 
duct of the American and British claims arbitration under the agreement of 
August 18, 1910.4° The pleadings to be filed were given only a very brief 
description.*° The only requirement of a due date for their filing was that 

47 Dennis, above, note 2, at pp. 295-206, sets forth several instances in which differences of 
opinion arose concerning the order of oral argument. 

43 Cited above, note 21, at pp. 513, 514, 523. Compare the incident in the Alabama 
claims arbitration reported by Acrement, above, note 3, at 116-117. 

‘48 Nielsen, F. K., above, note 3, at p. 67. 

4° Compare Le Roy, H. S., “‘American and British Claims Arbitration Tribunal,” in 
Journal of the American Bar Association, Vol. 12, p. 156. For the text of the special agree- 
ment of August 18, 1910, and the rules of- procedure, see American and British Claims Ar- 
biiration, Report of Fred K. Nielsen, 1926, pp. 3, 11. 

5 Rules 11-18, same, pp, 12, 13. 
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they should be prepared “with all dispatch” and filed “as soon as may be 
reasonably possible.” With a full hearing accorded to each case it is not 
surprising that some five years were consumed in deciding the fifty-two 
groups of claims submitted. But remove any one of these favorable factors 
and such leisurely processes will no longer be possible. ` 

The various.tribunals set up between the Allied and the Central Powers un- 
der the treaties of peace closing World War I had facing them the duty of set- 
tling an unprecedented number of claims. Expedition accordingly became 
the one primary requisite of procedure. Yet the procedural rules adopted 
by the European Mixed Arbitral Tribunals show little evidence of conscious 
effort to meet this requirement of expedition. The institution of the Clear- 
ing Offices, which inestimably lightened their task by the direct settlement of 
private debt claims, was not their creation but rather that of the authors of 
` the peace treaties. The payment of debts, which were admittedly due or as 
to which an agreement could be reached by means of debiting and crediting 
of accounts between Clearing Offices representing each of the States pro- 
vided a simple and expeditious way of disposing of claims outside of the 
Tribunals.“ The casting of the burden of preparation and defense of their 
claims upon individual creditors and debtors,® and the provisions made for 
the presentation of joint claims and the joindér of parties, were impelled by 
the fact that most of the litigation which came before the Mixed Arbitral 
Tribunals was private in nature. The requirement that the pleadings were 


" Rule 10, same, p. 12. % Same pp. 24-36; Le Roy, above, note 49, at p. 157. . 

s: The British-German Clearing Office dealt with 382, 464 claims of which about 10,000 
had to be considered by the Anglo-German Mixed Arbitral Tribunal, Hart, H. L, “ Ex- 
periment in Legal Procedure,” Law Journal, Vol. 72, p. 392. The United States-German 
Mixed Claims Commission had 20,430 claims filed before it of which over 12,000 were under 
the first treaty, that of August 10, 1922. 6,187 awards were rendered totalling $186,813,-. 
901.56, the remainder of the claims being dismissed or withdrawn, Hearing Before the Sub- 
Committed of House Committee on Appropriations, First Deficiency Appropriation Bil for 
1988, 72d Congress, 2d Session 118. The foregoing sum does not include the award of ap- 
proximately $31,400,000 made in Lehigh Valley R. Co. et al. v. Germany, Opinions and 
- Decisions in the Sabotage Claims Handed Down June 16, 1989, and October 30,1939, at 324. 
The Tripartite Claims Commission between the United States, Austria and Hungary had 
1,631 claims filed before it, Report of Robert W. Bonynge, 1930, p. 3. 

“Treaty of Versailles, Art. 296, Annex, particularly clauses 6-10, British and Foreign 
State Papers, 1919, Vol. 112, pp. 1, 140; Treaty of Saint-Germain, Art. 248, same, pp. 317, 
428; Treaty of Trianon, Art. 231, same, Vol. 113, p. 486 at 579; compare Hart, above, 
note 53. i i 

% Compare Treaty of Versailles, Art, 296, Annex, clauses 16, 18, 112, above, note 54, at p. 
144; Rules of Procedure, Anglo-German M.A.T., par: 3, Recueil des Décisions des Tribunauz 
Arbitrauz Mixtes, 1922, Vol. I, p. 110; Rules of Procedure, Franco-German M.A.T., Art. 6, 
same, p. 46. 

s Joint claims: Anglo-German M.A.T., par. 16, same, p. 112; German-Belgian M.A.T., 
Art. 44, same, p. 39; compare Franco-German M.A.T., Art. 16, same, p. 47. Joinder of 
parties: Anglo-German M.A.T., par. 17-21, same, pp. 112-113; German Belgian M.A.T., 
Arts, 37-43, same, pp. 38-39; Franco-German M.A.T., Arts. 19-22, same, p. 48.- 
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to be filed within fixed periods one after another was not novel." One in- 
teresting suggestion is afforded by the rules of the Anglo-German Tribunal 
which directed that no reply or rejoinder need be filed if it were only desired 
to deny the facts alleged in the preceding pleading.®® But further saving of 
time without an undue sacrifice in the clarification of issues could well bave 
been attained by dispensing entirely with these secondary pleadings,® in- 
stead of permitting their optional filing.” 

More noteworthy are the contributions of the German-American Mixed 
Claims Commission and the Tripartite Claims Commission between the 
United States, Austria and Hungary. They found very early that the labor- 
ious process of presentation by memorial and answer was too unwieldy an 
instrument for the rapid disposition of the many claims filed. If their 
task were not to be dragged out for years, some form of direct settlement was 
essential. The innovations of the administrative decision and the use of 
agreed statements of facts furnished the solution. Owing to the fact that 
the claims were to be judged upon the basis of interpretation of treaty 
clauses," it was possible to segregate them into certain classifications in re- 
gard to the disposition of which general rules could be laid down by the Com- 
mission in what were termed administrative decisions. The task of the 
application of these rules to specific cases was assumed by the respective 
Agencies. Through direct negotiation they arrived at agreed statements of 
facts of individual cases. These were referred to the Commission for final 
action. Usually the review of the Commission was pro forma in nature and 
award was made in accordance with the recommendation of the Agents. 
When no agreement as to the facts of a case was possible submission by the 


87 Anglo-German M.A.T., par. 8, same, p. 110; Franco-German M.A.T., Arta. 13, 26, 28, 
same, pp. 47, 49. ` 

58 Art, 15, same, 111. Compare Rule 19, Rules of Procedure of the Nicaraguan Mixed 
Claims Commission, providing that absence of an answer would be equivalent to a general _ 
denial, Report of the Nicaraguan Mixed Claims Commission, 1915, p. 26. 

See William, J. F., The Tribunal for the Interpretation of the Dawes Plan,” in this 
Journat, Vol. 22, pp. 797, 799. The rules of the United States-Panama Mixed Claims 
Commission (Convention of July 28, 1926) make provision only for a memorial, answer, 
brief and reply brief and expressly prohibit amendments thereto, Arts. 13-17. The regula- 
tions of the Central American Court of Justice look primarily to the filing of a declaration, 
answer and dilatory pleas. Written or oral arguments may, however, be made, Arts. 50, 
57, 73, 74 and 79, in this JOURNAL, Supplement, VoL 8, pp. 205, 206, 210, 211. 

. Arts, 26, 28, Franco-German M.A.T., above, note 55, at p. 49; Art. 31, German-Belgian 
. 'M.A-T., same, p. 37. 

& Art. 1, Agreement of August 10, 1922, United States and Germany, 42 Statutes 2200; 
Art. 1, Agreement between the United States and Austria and Hungary, concluded with 
Austria on August 24, 1921, and with Hungary on August 29, 1941, and signed at Washing- 
ton, November 26, 1924, 44 Statutes 2213. See Administrative Decision No. II (1923), 
Decisions, Mixed Claims Commissions, United States and Germany, 1925, pp. 5, 7; Opinion 
construing the phrase “naval and military works or materials” (1924), same, 75, 76; Note 
in Harvard Law Review, Vol. 40, pp. 752, 753. 
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-customary means of memorial and answer was utilized or statement was 
made to the Commission of the views of the respective Agencies.™ 

Had the basis for decision been responsibility under the general principles. 
of international law instead of responsibility as admitted in treaty clauses, it 
is not probable that effective classification of cases could so readily have been 
made. The application of those rules to each case would raise factual and 
legal questions too intricate to be disposed of by broad generalizations. Not 
that administrative decisions would have been altogether precluded,® but 
these novel procedural methods could be effectively used only because the 
cases, arising as they did principally out of the provisions of the Treaty of 
Versailles or its analogues, and relating to acts of war and war legislation of 
the Central Powers, naturally fell into distinct groups.“ And to this ten- 

. dency further impetus was aren by the simple legal basic decreed for their 
decision. 

The conciliatory and business-like spirit in which the respective Agents 
approach ‘their duties indicates a second factor on which will depend the 
success of any attempt to shift the power of settlement from the tribunal to 
the agents. That is, the existence on the part of agents, and in turn upon 
their respective governments, of a genuine desire.not to insist-upon their 
every legal privilege. Hence it is not believed that the same degree of suc- 
cess would necessarily follow the unqualified adoption of similar methods by 
the typical international mixed claims arbitration. Much of its task is ad- 
dressed to the final resolution of claims pending between nations which all 
the resources of diplomatic negotiations have failed to settle. Granted the 
existence of the utmost spirit of conciliation on the part of the agents, it is 
not likely that they could arrive at an agreement for the settlement of cases 
which have for so long been the cause of such sharp differences of opinion on 
the part of their respective governments: Moreover, it is no criticism of ' 
agents to point out that theirs is the approach of an advocate, rather than 
that of a conciliator. It is their duty to present their government’s case’ 
to the tribunal in the strongest possible light; hence only rarely will settle- 
ment between agents supplant the traditional role of the tribunal. The ex- 
perience of the General Claims Commission, United States and Mexico, as 
constituted under the Protocol of April 24, 1934, is illuminating in this con- 
nection. It was contemplated that the cases would be decided by agree- 


a See Appendix, below; also Morgan, M. “The Work of the Mixed Claims Commission, 
United States and Germany,” Teras Law Review, Vol. 4, pp. 399, 401-402. 

8 Compare Opinion in the Lustianta Cases (1923), above, note 61, at p. 17; Administrative: 
Decision No. IH (1923), same, p. 61. , 

“ Compare Morgan, above, note 62, at pp. 401, 402. 

% Compare addresses of Mr. Morris, Agent of the United States, and Dr. von Lewinski, 
Agent of Germany, at the opening meeting of the German-American Mixed Claims Com- 
mission, First Report of Robert C. Morris, Mixed Claims Commission, United States and 
Germany, 1922, pp. 9-11; Morgan, above, note 62, at p. 403. 

48 Statutes 1844, 
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ment between two Commissioners, one for each government, with no third 
Commissioner to act as umpire; in other words a system of direct settlement 
between representatives of each State. It is understood, however, that the 
Commissioners were able to agree upon favorable awards in only 121 cases, 
1,050 remaining undecided and the remainder being dismissed. 

The experience of the American war claims arbitrations does, however, 
suggest a highly desirable procedural reform, which, it is believed, should be 
introduced in arbitrations of this type. Agents should be expressly granted 
the discretionary power to differentiate among claimants in the presentation 
of their cases and to negotiate settlements under the guidance of adminis- 
trative decisions of the Commission. Hitherto the principle that each 
claimant must have his day in court — a principle lacking any effective im- 
plementation in international arbitration — has been deemed to include the 
consequence that each prima facie case is to be presented through the.same ` 
course of procedure. But cases vary in complexity, importance and quality 
of supporting evidence. An adequate presentation of a claim involving a 
simple legal issue, such as a claim based on a charge of harsh and unusual 
treatment during imprisonment, can be procured without resorting to all the 
procedural steps necessary to clarify as complex’a case as one involving the 
validity of a Calvo Clause. Similarly, a case whose evidence is insufficient 
and doubtful does not justify recourse to the lengthy and expensive process 
of presentation by way of memorial, answer, reply, brief, counter-brief, and 
oral argument. If procedure is to facilitate in the most effective way the 
functioning of the tribunal — which is its only role in any judicial system — 
it must recognize that these differences in cases exist and enable counsel and 
tribunal to use for them special methods of treatment. 

In his able handling of the interests of the United States before the Ameri- 
can and Panamanian General Claims Arbitration, the American Agent took 
the step of rejecting, without submitting to the Commission, 40 out of a total 
of 133. claims in which it was clear that awards for damages would be un- 
procurable. Claims were also presented in groups rather than individually, 
when possible, 93 claims being uncompassed by 15 sets of pleadings.” In 
regard to the great mass of cases where evidence is entirely lacking on one or 
more such vital points as nationality, and the time for its submission has 
passed, authority exists in any agent to submit them directly to the com- 
mission for dismissal.“ Settlement through agreed statements could be 
utilized in cases where the evidence is somewhat weak but sufficient to justify 
an award ex aequo et bono.** However, as has been observed before, the 
successful performance of these and similar functions by the agents can only 
be expected if they, and in turn their respective governments, possess a sin- 


81 Report of the Agent for the United States, above, note 3, at pp. 10-12. 

88 Same. X , 

9 Lasry (U. 8.) v. Venezuela (1903), Halston’s Report, Venezuelan Arbitrations of 1908, 
1904, p. 37. : 
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cere desire that claims shall be decided on their merits and not on technicali- 
ties. 

Whatever cases cannot be disposed of by direct negotiation between agents 
or by dismissal — and in the usual mixed claims commission these will be 
many—they must be handled by some form of procedure. For the presen- 
tation of claims involving intricate issues of fact and law, the customary pro- 
cedural processes of memorial, answer, and subsequent pleadings, including 
brief and argument, suffice. But for less complex claims, where the issue is 
usually whether as a matter of fact there has been a failure to meet a recog- 
nized international obligation, some simpler form of procedure seems. suffi- 
cient. Provision that all pleadings after the memorial and answer are to be 
optional 7° does not always result in the elimination of superfluous plead- 
ings.” Once let a defined course of procedure be begun, and the agent who 
is zealous to protect-the interests of his government will not likely overlook 
any one of its steps. It is thought that only by providing special forms of 
procedure for the presentation of simple claims of this nature to the com- 
mission will dispatch be achieved without an undue sacrifice of the interests. 
of claimants. This approach was taken in the Nicaraguan Mixed Claims 
Commission in which the rules of procedure provided for the filing of me- 
morial and answer but made exception for several thousands of claims small in 
, amount which had been filed with local boards. Such claims were considered 
upon their proofs without memorial or answer.” Another approach might 
be to utilize the mémoire, or case, as conceived of in the Civil Law, containing ~ 
a discussion of the legal basis as well as the facts of a claim, for the presenta- 
tion of such claims. The pleadings could then close with an answer prepared 
along similar lines. It would even be possible in some cases to go to the com- 
mission upon the first pleadings by providing that the absence of an answer 
` should be deemed equivalent to a general denial.” 


ENFORCEMENT OF PROCEDURAL RULES 


Once procedural rules are established by a commission, the difficulties 
then most likely to arise concern the matter of procuring adherence to the 
established rules and ensuring adequate protection for the interests of the 
party aggrieved by departure from them. Divergence of viewpoint as to 
the form and content of pleadings seems largely to have been overcome by 
the precise and complete description of the various pleadings contained in the 


70 Rule IV, par. 4 (a), Rule X, par. 2, General and Special Claims Commissions, United 
States and Mexico; Arts. 15 (a), 16, 37, German-Mexican Claims Commission; Arts. 15 
` (a), 16, 40, 41, Spanish-Mexican Claims Commission; Rule IV, par. 13 (a), 14, Ru ar par. 
41, Anglo-Mexican Claims Commission. 

71 Compare replies of the United States in joint claims of B. E. Chattin, et al. (Gen. 
Docket Nos. 40, 41, 42, 43), and in Charles E. Tolerton (Gen. Docket No. 921). 

n Above, note 58, at pp. 24-26. 

7 Bee the interesting suggestions of Judge Nielsen in his work cited above, note 3 at p. 
68. Compare Rule 19, Nicaraguan Mixed Claims Commission, same, p. 28. ` 
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rules adopted by recent arbitral bodies. The practice of filing the pleadings 
in succession followed before commissions of this type also eliminates most of 
the handicaps to which the simultaneous exchange of pleadings gives rise. 
Occasion may be taken, however, to advert to the tendency toward the 
introduction of dilatory motions which has manifested itself.” In general, 
they are to be indulged in only when expedition is not essential,” and then . 
only upon the condition that full freedom of amendment be permitted.” 
When, however, a defective or tardy pleading is filed, a motion to reject or 
similar dilatory plea serves the salutary purpose of sharply presenting to the 
tribunal the problem of the terms and conditions upon which departure from 
its rules shall be permitted. Fundamental in the consideration of the prob- 
lem of a departure from the rules is not only the protection of the interests 
of the opposing litigant 78 but also the fact that numerous other claims are 
clamoring for decision by the tribunal. Exaction of a reasonable compliance 
with its rules thus becomes essential. The implications attendant upon de- 


% The rules adopted by the General Claims Commission, United States and Mexico, have 
had a considerable influence in this direction. Their careful description of the memorial and 
of the answer reply and, Rule IY, par. 2, 3 (b), 4 (b), was adopted in identic or similar lan- 
guage by the Special Claims Commission, United States and Mexico, same; the Anglo- 
Mexican Claims Commission, Rule IV, par. 10, 12 (b), 18 (b); the German-Mexican Claims 
Commission, Arts. 11, 14 (b), 15 (b); Spanish-Mexican Claims Commission, Arts. 13, 14 (b), 
15 (b); the Franco-Mexican Claims Commission, Arts. 11, 14,15. As the result of this ex- 
plicit description, it was the experience of the General Claims Commission, United States 
and Mexico, that the memorials and replies of Mexico in claims on behalf of her citizens were 
similar in form to the corresponding pleadings in American claims. E. g., Memorial and 
Reply of Mexico in Francisco Quintanilla (Mexico) v. United States (Gen. Docket No. 
532); Garcia and Garza (Mexico) v. United States (Gen. Docket No. 292). 

7 Motions to dismiss or reject: The rules of the General Claims Commission, United States 
and Mexico, as at first adopted permitted the filing of motions to dismiss or reject, Rule 
VII, par. 1-4. By a later provision their filing was denied on and after October 25, 1926. 
Rule VI, par. 6. . Motions to dismiss or reject were, however, permitted by the rules of 
the Special Claims Commission, United States and Mexico, Rule VII, par. 1-4, of the Anglo- 
Mexican Claims Commission, Rule VII, of the German-Mexican Claims Commission, Arts. 
21-24, and motions to dismiss were permitted by the Spanish-Mexican Claims Commission, 
Arts. 26-27, and the Franco-Mexican Claims Commission, Arte. 21-24. Demurrers (ez- 
cepciones dilatorias), as provided for in the rules of the Anglo-Mexican Claims Commission, 
Rule V, the German-Mexican Claims Commission, Arts. 18, 19,-and the Franco-Mexican 
. Claims Commission, Arts, 18, 19, were intended to raise matters of defense not going to the 
merits of the claim, such as nationality. -~ 

te Compare Lynch (Great Britain) v. Mexico (1929), Decisions and Opinions of Com- 
missioners, Claims Commission, Great Britain and Mexico, 1929-1930, p. 20. The German- 
Mexican Claims Commission considered dilatory pleas in connection with the decision on the 
merits. Feller, A. H., “The German-Mexican Claims Commission,” in this JOURNAL, Vol. 
27, pp. 74-76. 

™ “No objection to procedural methods should be entertained unless it includes an ade- 
quate provision for curing the fault complained of.” Sunderland, E. S. ‘‘Joinder of Ac- 
tions,” Michigan Law Review, Vol. 18, p. 571 at 588. 

78 Compare Stroobant v. Wanner-Brandt (1921), above, note 55, Vol. I at p. 206 (German- 
Belgian M.A.T.). ` 
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lay in the filing of pleadings were graphically shown in the United States- 
Panama Mixed Claims Commission under the Convention of July 28, 1926. 
Its rules were drafted in specific contemplation of Article VI of the treaty 
which required the Commission to decide all claims within one year from the 
date of its first meeting.” The rules stipulated a fixed date after which 
memorials should not be filed and declared that not more than two months 
should elapse between the filing successively of the answer, brief, and reply 
brief. Dilatory proceedings of any kind were expressly prohibited.*® . Con- 
sequently delays on the part of the Agent of Panama in filing his pleadings 
aggregating 62 months and 11 days created:a great burden upon the Agent for 
the United States in preparing his responsive pleadings within the time fixed 
for the completion of the arbitration. i 
‘In principle the parties are expected in the course of the written pleadings 

to state all the facts and disclose all the evidence upon which they intend to 
rely. In the Rio Grande case ® before the American and British claims 
arbitration under the agreement of August 18, 1910, the British Agent at- 
tempted the late filing of a reply of voluminous size. The American Agent 
objected. The Tribunal held that it had no power to permit the introduc- 
tion of the document. The American Agent, however, consented to its in- 
troduction upon the condition that full opportunity for the production of 
evidence by both sides be allowed. In these circumstances the filing of the 
document was permitted. The case itself was decided upon the jurisdic- 
tional questions raised by the American Agent in filing a motion to dismiss. 
No provision was made in its rules for such a plea, but the privilege of the 
Agent to present it was sustained upon the ground of the inherent power of 
the Tribunal to raise for itself preliminary points going to its jurisdiction. 
The motion was in part based upon defects existing in the British memorial. 
It was asserted that this pleading was not drawn by the British Agent, that 
the exhibits relied on were not included therewith and that its citations and 
"quotations were so inaccurate as to render it unfit for presentation to any , 
judicial tribunal. Though these defects were held by the Tribunal not 
to be an adequate ground for dismissal, a different view might have been 
entertained had the motion related merely to the admissibility of the 
pleading. 

The ruling of the General Claims Commission, United States and Mexico; 
in the Deutz claim * is significant in this connection. The Mexican Agent 

7047 Statutes 1915, 1921. 8 Rules, Articles 11, 14-17. l i 

& Report of the Agent for the United States, above, note 3, at p. 18. 

8 See Lister (Great Britain) v. Germany, VI, above, note 55, at pp.-34, 37 (British-Ger- 
man M.A.T., 1925); Sandifer, above, note 1, at p. 35. 

8 Rio Grande Irrigation and Land Company, Ltd. (Great Britain) v. United States 
(1923), American and British Claims Arbitration, Report of Fred K. Nielsen, 1926, p. 336. 

& Adolph and Charles Deutz (United States) v. Mexico (Gen. Docket No. 2042).° See 
Minutes of Forty-Second Sitting, Fifth Session, General Claims Commission, United States and 
Mexico, June 29, 1927. 
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filed an answer in which he made a general denial of the allegations of the 
United States and a reservation of the right to clarify his position. Upona 
request by the American Agent for a ruling on the pleadings, the Commission 
stated that it recognized “no right on the part of either Agent to make reser- 
vations implying a right to present pleadings or amendments thereto or evi- 
dence in any manner at variance with the Rules.” It further remarked 
that defenses which were properly for the answer could not be formulated 
after the answer was filed, that evidence not accompanying the pleadings 
could not be received, except through a stipulation entered into between the 
Agents, and that compliance with its reasonable rules was indispensable to 
the just determination of claims.® Criticism has been voiced against the 
` action of the German-Mexican Claims Commission in deferring the consider- 
ation of dilatory pleas until the final decision on the merits. It was con- 
tended that the German Agency was by this practice left uninformed as to 
what course it should follow in the preparation of pleadings, as, for instance, 
in the matter of who are proper parties. It would seem preferable to have 
these and similar questions of law common to many cases settled as far as 
possible by means of administrative decisions rendered before the preparation 
of pleadings and the obtaining of evidence has begun. Administrative de- 
cisions need not be restricted merely to the enunciation of rules of conduct to 
be followed by agents in settling cases by agreement but may well be ex- 
tended to the function of guiding them in the development of claims for the 
litigious procedure.*7 Such a solution would minimize the delay and ex- 
pense of deciding every dilatory plea as it was presented. These pleas tend 
to be concerned with objections not of consequence beyond the particular 
case and do not justify prolonging the sessions of the commission in order 
that they may be immediately settled as they arise. 

Analogous questions of procedure are created when late submissions of 
pleadings or evidence are attempted. Here, the enforcement of the estab- 
lished procedural rules conflicts with a strong conviction on the part of tri- 
bunals that in the interest of a sound decision no pertinent document should 
be excluded. As stated in the Judgment of June 7, 1932, of the Permanent 
Court of International Justice respecting late submissions by the French 
Government: “. . . because the decision of an international dispute of the 
present order should not mainly depend on a point of procedure, the Court 
thinks it preferable not to entertain the plea of inadmissibility and to deal on 
their merits with such of the new French arguments as may fall within its 

8 See in this connection Gonzalez’ (Mexico) v. United States (1926), Opinions of Commis- 
stoners, General Claims Commission, United States and Mexico, 1926-1927, at 10 (final deci- 
sion on motion to dismiss postponed for thirty days in order to give opportunity to amend 
inadequate allegations). Accord, when jurisdiction is at issue: Kunkel (Germany) v. Poland, 
VI above, note 55, at pp. 334, 974 (Germian-Polish M.A.T., 1925); Vaterlaendischer Frauen- 
verein 4 Czarnkow (Germany) v. Poland, same 346 (German-Polish M.A.T., 1925). 


% Feller, above, note 76, at pp. 75, 76. 
87 Compare Administrative Decision No. V (1924), above, note 61, at p. 175. 
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jurisdiction.” 8 In the incident occuring in the Rio Grande case cited above 
the American and British Claims Tribunal said: “It would be most unde- 
sirable from every point of view if the Tribunal should attempt to decide a 
case without having all the documents before it which might turn out to be 
material in the course of the trial.” 8- But if late evidence be admitted in 
accordance with this view, the premise equally justifies granting to the op- 
posing party an opportunity to obtain and submit rebuttal evidence. In the 
cases of the Sidra and the Coquitlam before the same Tribunal, Great Britain 
filed with its reply evidence which the United States considered should have 
been filed with the affirmative case. The United States accordingly deemed 
it proper to present, presumably in accordance with Rule 19,°° additional 
evidence as a supplemental answer.” 

The question of the admissibility of evidence:should be entirely removed 
from controversy by providing in the compromis that the commission shall be 
bound to receive and consider all documents submitted,” or by ensuring that 
the rules of procedure enunciate in the most categorical terms what course of 


88 Judgment No. 17, Series A/B, No. 46 (1932), p. 96 at 165-156. 

8? Above, note 83, at p. 334. 

%0 Same, at p. 13. But compare the action of the Tribunal i in the Fishing Claims, Group I, 
‘game, pp. 555-564. 

1 The Sidra, Supplemental Answer of the United States; The Coquitlam, Supplement to the 
Answer. In Le Bas (Great Britain) v. Mexico (1929), above, note 76, at p. 65, final decision 
on & motion to dismiss was suspended in order to give the Agents opportunity to submit 
supplementary evidence. In the Alaskan Boundary arbitration, the British Agent requested 
an extension of two months for the filing of his counter case. After some correspondence, 
the Secretary of State informed the British Ambassador that the United States was not in a 
position to accede to the request since it was not shown that special difficulties had arisen, 
as required by the treaty, Proceedings of the Alaskan Boundary Tribunal, Vol. I, Report of _ 
John W. Foster, Agent of the United Statés, p. 10; Secretary of State Hay to Sir Herbert, June 
16, 1908; U. 8. Foreign Relations, 1903, p. 512. Compare Cobham (Great Britain) v. 
Venezuela (1903), Halen Report, above, note 69, at p. 409. See Acrement, above, note 3, 
at p. 109: ' 

An arbitral tribunal -cannot refuse to take cognizance of a fundamental document 


under the stupid pretext that the period for its production has expired. The tribunal 
may not have recourse to exclusion except in the presence of evident bad faith. 


See also Sandifer, above, note 1, sec. 2. 

%2 Clauses to this effect have been included in the following arbitration agreements: 
United States-Mexico, July 4, 1868, Art. IT, Malloy, Treaties, Conventions, Etc., Between the 
United States of America and Other Powers, 1910, Vol. I, p. 1129; United States-Peru, Decem- 
ber 4, 1868, Art. II, same, Vol. II, p. 1412; United States-Great Britain, May 8, 1871 (Treaty 
of Washington), Arts. XIII, XXIV, same, Vol. I, pp. 706, 710; United States-France, Janu- 
ary 15, 1880, Art. V, same, p. 587; United States-Haiti, May 28, 1884, Art. ILI, same, p. 933; 
United States-Chile, August 7, 1892, Art. V, same, pp. 186-187; United States-Venezuela, , 
February 17, 1908, Art. II, same, Vol. II, p. 1871; Mexico-Venesuela, February 26, 1903, ' 
Art. Il, Ralston’s Report, above, note 69, at pp. 876-877; Netherlands-Venezuela, February 28, 
1903, Art II, same, p. 891; Belgium-Venesuela, March 7, 1903, Art. II, same, pp. 262-263; 
Sweden and Norway-Venezuela, March 10, 1908, Art. II, same, pp. 946-047; Spain-Vene- 
zuela, April 2, 1908, Art. II, same, pp. 918-919; Great Britain-Venezuela, May 7, 1903, 


PROCEDURAL PROBLEMS IN INTERNATIONAL ARBITRATION ` 447 


conduct it will follow. Where the compromis and rules are vague,™ or even 
where they indicate rather clearly the intention that all forms of evidence 
shall be admissible,“ disputes on this point arise. The adoption of such a 
rule should not be difficult since it seems to be well established that commis- 
sions are not bound by municipal rules of evidence and are free to consider 
all documentary evidence submitted to them and to give to it such weight as 
it may merit.” 

There are certain facts concerning international claims commissions 
charged with the disposition of an accumulation of claims which should be 
more appreciated, One is the complexity of the litigation with which they 
have to deal. Theirs is the work of an arbitration of a single dispute many 
times multiplied. As instance of this it is sufficient to point out that one 
memorial alone filed before the General Claims Commission, United States 
and Mexico, contained 1148 printed pages.*? Many of the claims filed before 
commissions have been the subject of lengthy negotiations between states." 
Obviously they cannot be settled with the rapidity achieved by domestic ad- 
ministrative bodies handling far simpler matters of municipal law. Rules 
must be drafted with a view to the nature of the disputes to be arbitrated, 
their complexity, the extent to which questions of fact or of law predominate, 
and the character of the evidence to be presented. It should further be 
remembered that the creation of an international claims commission does not 


par. 8, same, p. 295; Germany-Venezuela, May 7, 1903, Art. III, same, pp. 516-517; Italy- 
Venezuela, May 7, 1908, Art. III, same, p. 646; United States-Germany, August 10, 1922, 
Art. VI, 42 Statutes 2200. 

* Compare Rule V (b), Mixed Claims Commission, United States and Germany. By Order 
No. 8, November 15, 1922, this Commission expressly ruled that it would receive ex parte 
affidavits or depositions. 

“ Compare Shufeldt Claim, above, note 21, at pp. 9-14. 

* Convention between the United States and Mexico, September 8, 1923, creating the 
General Claims Commission, Art. II, above, note 1; Convention between Great Britain and 
Mexico, November 19, 1926, creating the British-Mexican Claims Commission, Art. 4, 
De Martens (3rd ser., 1931), Vol. 23, p. 8; Rules, Germin-Mexican Claims Commission, Art. 
25. The Convention of ‘March 16, 1925, providing for the latter Commission, was silent 
upon the admissibility of evidence, Feller, above, note 5, at p. 442. 

% The Montijo (United States v. Colombia, 1875), Moore, above, note 1, Vol. IT, pp. 1427, 
1434, 1435; Parker (U. S.) v. Mexico (1926), above, note 85, at p. 35; Cameron (Great Britain) 
v. Mexico, British-Mexican Claims Commission (1929), above, note 76, at p. 33; Ernesto H. 
Goeldner (Germany) v. Mexico (No. 48), German-Mexican Claims Commission under Conven- 
tion of March 16, 1925 (Ms. copy); Shufeldt (United States) v. Guatemala (1929) above, note 
21, at p. 851; see Sandifer, above, note 1, sec. 2-4. Compare Murphy (U. S.) v. Chile (Case 
No. 36), United States and Chilean Claims Commission under Convention of August 7, 1892, 

` discussed in Shields, Report of the Agent of the United States, 1894, pp. 150-157. See Act of 
July 3, 1930, 46 Statutes 1005. 

97 Sheldon L. Butler, et al. (U. S.) v. Mexico (Gen. Docket No. 2404). The Memorial in 
another was 484 printed pages in length, John W. De Kay (U. 8.) v. Mexico (Gen. Docket 
No. 2718). 

°8 The American and British claims arbitration under the agreement of August 18, 1910, 
was the first general arbitration between the two States since that established under the 
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relieve either foreign offices or agents of the responsibility to determine what, _ 
claims merit being brought before it.” A government should not lend ‘its 
support to the vigorous prosecution of a claim before an international com- - 
mission unless the evidence and law applicable to it would justify similar 
action in the diplomatic channel, Either through its foreign office or its 
agent, a government should determine what claims merit active prosecution Ţ 
before the commission. The temptation to evade this responsibility under 

` the pressure and importunities of claimants and to cast upon the commission 
the task of reviewing and rejecting worthless, deficient or fraudulent claims 
may at times be difficult to resist. Yet a more energetic performance of this 
duty, such as, for example, occurred in the Panama claims arbitration dis- 
cussed above, would considerably simplify the task of expediting proceedings 
of tribunals. 


CONCLUSIONS 


Procedure is no unalterable course of conduct to which all tribunals must 
adhere. It should always be adapted to facilitate the course of the particu- 
lar arbitration and to enable the economical accomplishment of its task. 
within the time fixéd. In each arbitration the rules of procedure should be 
designed to reconcile the divergence of national viewpoints concerning pro- 
cedure, to require of litigants no more procedural steps than are necessary to 
enable a satisfactory disposal of the particular case, to conserve litigants’ 
interests-from injury by departures from the contemplated course of pro- 
ceedings, and to bring the arbitration to the speediest possible end com- 
patible with justice. Only through a conscious and careful adaptation of. 
procedural rules to the requirements of each arbitration as it arises will the 
procedural ills of international arbitration be minimized and its utility as a 
- means for the settlement of disputes between states be fostered. 


APPENDIX 


Admintstrative Decisions and Agreed Statements as Used Before the Mixed Claims Commission, 
Untied States and Germany, and the Tripartite Claims Commission 


Administrative Decisions: The rules of procedure directed that, upon being docketed, 
cases should be classified in accordance with categories defined by the Commission. Rule 6, 
clause (b2), German-American Mixed Claims Commission; Rule 9, clause (a), Tripartite 


Convention of February 8, 1853. The Civil War claims were settled by the Commission 
sitting under the Treaty of Washington of May 8, 1871, Moore, above, note 1, Vol. I, pp. 
683-702. The General Claims Commission, United States and Mexico, had jurisdiction 
over all unsettled claims presented to either government for its interposition with the other 
since the signing of the claims convention of July 4, 1868, see Art. 1, Convention of Septem- 
ber 8, 1923, above, note 1. 

6° Compare Frelinghuysen v. Key, 110 U. 8. 63, 72-73 (1884), in connection with the West 
and La’ Abra cases, Moore, above, note 1, Vol. II, pp. 1324; Report of Secretary of State 
Bayard, Sen. Bx. Doc. 64, 49th Congress, 2d Session, Serial No. 2448, in connection with the 
Pelletier and Lazare cases, same, 1749, 1793; Bishop, above, note 3, at pp. 169, 170; ee 
Z. & F. Assets Realisation Corp v. Hull, 311 U. 8. 470, 486, 487 (1941). 
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. Claims Commission. The announcement was made that the Commission would from time 
to time lay down general rules applicable to a particular category or sub-division thereof 
for the guidance of the respective ‘Agents: Rule 6, clause (b4), German-American Mixed 
Claims Commission; Rule 9, clause (c), Tripartite Claims Commission. These decisions 
and other opinions were made the criterion for the determination by the Agents of whether 
a claim was a valid one under the treaty. Whenever, in the disposition of a case, a legal 
question arose between the Agents upon which they could not agree and which did not seem 
to be covered by any of the Commission’s opinions it was submitted to the Commission for 
decision, If no legal question arose, and the claim did not appear to be & valid one, it was 

submitted to the Commission upon an agreed statement of facts for final action. It is 
understood that long lists of such cases were sosubmitted. Compare First Repori of Robert 
W. Bonynge, Mixed Claims Commission, United States and Germany, 1925, pp. 3-4; Morgan, 
M. “The Work of the Mixed Clairhs Commission, United States and rA” Tezas Law 

Review, Vol. 4, pp. 399, 401—402. 

Agreed Statements: Claims deemed valid by the American haoneys were usually settled by 
a process of direct negotiation under the authority of Rule 11 of the Rules of Procedure of the 
German-American Mixed Claims Commission and Rule 10 of the Tripartite Claims Com- 
mission. Fundamental in the administration of this process was the procuring of the con- 
sent of the claimant, for no curtailment of his privilege to a hearing of his contentions by the 
Commission was permissible. Compare Report of Robert W. Bonynge, Tripartite Claims 
Commission, pp. 17-18. A conference took place in the office of the American Agency between 

- the claimant or his counsel and an Attorney of the American and the German Agency where 
an agreement upon the facts was reached and a decision made on the part of the Attorney 
for Germany as to the amount of the award which he would not oppose. The agreement or 

_ stipulation so reached was submitted for review and signature on the part of the two Agents. 

No uniform practice existed as to the obtaining of countersignatures by counsel for claimanta. 
In the event that the claimant disagreed with the proposed settlement, his position was set 
forth when the statement of the case was submitted to the Commission. Should his basis of 
rejection relate to the amount of the offer made on the part of Germany, no recommendation 
for an award in any specific sum was made but the Commission was requested to determine 
the amount to be awarded in the light of the facts as set forth in the agreed statement. Com- 
pare First Report of Robert W. Bonynge, Mized Claims Commission, United States and Ger- 
many, 1926, pp. 3-4. If the Agents were unable to agree upon the facts, recourse was had to 
the formal method of presentation by memorial and answer, or statement was made of the 
opposing views of each for final decision by the Commission. Same, at p. 4. The claims of. 
the insurance underwriters for losses on hulls and cargoes resulting from warlike operations 
furnish a typical instance of the use of the agreed statement. The statement was in form 
partly printed and partly typewritten and contained a general agreement on the basis of 
determining the financial liability of Germany for claims of this character, a recitation of the 
agreed facts of the case, and closed with the amount recommended for award. . 


CURRENT VIEWS OF THE SOVIET UNION ON THE INTERNA- 
. TIONAL ORGANIZATION OF SECURITY, ECONOMIC COÖPERA- 
TION AND INTERNATIONAL LAW: A: SUMMARY l 


By CHARLES Prinon. 


Holey Analyst, Economic Research Department, United States Chamber of > 
Commerce 


The U.S.S.R. is destined to play a decisive role in establishing an effective 
international organization of security. Therefore a summary of current 
trends of thought and attitudes in the Soviet Union is here presented, 
reflecting its foreign policy and its views on the Dumbarton Oaks Proposals, 
the Bretton Woods Articles of Agreement, the legal status of the Polish 
Government-In-Exile, the treatment of Germany, the Chicago Civil Avia- 
tion Conference, the legal status of the Atlantic Charter and me situation 
in the Far East. 


Lessons of History 


Soviet spokesmen and writers have made it abundantly clear that they 
will not participate in any international organization if it be patterned 
after the “defunct” League of Nations.! They are primarily concerned in 
creating a system of international organization with a view to obviating the 
recurrence of German aggression and to avoid the fatal mistakes of the Allies 
following World War I. The future ‘international organization must be 
built on ‘agreement, unanimity, and ‘close coöperation of the main Great 
Powers of the anti-German coalition. Accordingly, Soviet spokesmen have ` 
been expounding their own concepts of an effective organization of security 
and of international law. Their thoughts are fully conveyed in this repre- 
sentative passage: 


At the time of the signature of the armistice on November 11, 1918, 
the victor countries were preoccupied not only with settling the status 
of defeated Germany, but also with the problem, of a military inter- 
vention against Soviet Russia, which resulted in a special secret clause 
providing for the Allies allowing German troops to remain ‘on the 
Russian territories they then occupied, including, in particular, the 
Baltic countries. With the consent and help of the Allies, these - 
German troops carried out military intervention in the Baltic countries, 
trying at the same time to strengthen German positions in the Hast and 


1 Academician Vladimir Potemkin, “Period Pered Vtoroi Mirovoi Voinoi I Borba Bovet- 
.skogo Soyuza Za Mir” (The Period Before the Second World War and the Soviet Union’s 
Struggle for Peace) in Voina I Rabochii Klass, No. 8 (September 15, 1943), and No. 9 . 
- (October 1, 1943). See also B. Shatrov, “O. Lige Natzii” (Concerning a League of Na- 
tions) in Votna I Rabochit Klass, No. 14 (December 15, 1943). 
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to acquire the necessary prerequisites for mitigating the terms of the 
future peace. This secret clause became the starting point for all 
kinds of schemes for using Germany as an instrument of aggression 
against Soviet Russia. At the time of the Paris Peace Conference, 
Germany tried to take advantage of this hostility of the Allies towards 
Soviet. Russia ane repeatedly offered her services for military inter- 
vention. 


One of the strongest arguments that is continually repeated in the Soviet 
press and radio as well as in academic journals is that the Treaty of Versailles 
was concluded without the participation of Soviet Russia. Since the Allies 
refused to recognize the Soviet Government, no Soviet delegates partic- 
ipated in the Peace Conference in Paris. David Lloyd George’s attempt 
in January of 1919 to invite Soviet delegates to the discussion of the peace 
problems was strongly opposed by Georges Clemenceau and the right wing 
. of the British Cabinet and thus proved fruitless. Moreover, not only was 
the peace treaty concluded without Soviet Russia but it was, in a sense, 
directed against her despite its annulment of.the Treaty of Brest-Litovak. . 
Germany and Poland were regarded by the Allies as an instrument of 
military intervention and their territories as bridgeheads for the invasion 
of the Soviet Union. 

Similarly, the task of seeing to it that Germany obeyed the military clauses 
of the Treaty was very badly carried out. Lack of effective control enabled 
the Germans from the very first days after the signature of the Treaty to 
violate the disarmament clauses and to produce arms in secret. In addition, 
the decisions of the Treaty of Versailles on the surrender for trial of the war 
criminals were not put into effect. The whole procedure in this vitally 
important matter became a farce. The Soviets are therefore very appre- 
hensive about a possible recurrence of those mistakes under the disguise of 
another League of Nations. 

‘From the time ‘of Hitler’s assumption of power in Germany violations of 
the Treaty of Versailles and his open and loudly proclaimed preparation for 
aggression against Russia were the main factors which prompted the so-called 
“policy of non-intervention.” It was this policy that enabled Hitler to 
denounce the military clauses of the Treaty of Versailles in 1935, to occupy 
' the demilitarized Rhineland zone in 1936, to intervene in Spain jointly with 
Mussolini in 1936-38, to occupy Austria in 1938 and Czechoslovakia and 
Memel in 1939. ‘This policy of leniency and downright help to Hitler found 
further expression in the conclusion of the Anglo-German naval agreement 
in June, 1935, by which Great Britain sanctioned the creation of a German 
fleet, 35% as large as the British, with a possible 100% parity in submarines, 
forbidden by the Treaty of Versailles, thus affording the Nazi Reich naval 
control of the Baltic. The same policy persisted in rejecting repeated 


1a Professor Boris Shtein, “Uroki Istorii” (Lessons of History), in Voina I Rabochtt Klass, 
No. 16 (August 15, 1944), p. 18. 
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Soviet proposals for the creation of a real guarantee of collective security 
against Germany. In 1939 this policy led to the failure of the Anglo-French- 
Soviet talks on the creation of a Triple Entente. A year earlier it had led 
to the Munich agreement, which not only gave Czechoslovakia to Hitler, 
but attempted to create a four-power bloc formed without the Soviet Union 
and allegedly directed against it. 

Hence Soviet radio commentators, journalists, academicians, and jurists 
are continually emphasizing the mistakes of Versailles and the post-Versailles 
period primarily with a view to issuing repeated warnings against recurrence 
of similar mistakes. ‘German aggression has cost mankind too dearly to 
allow a future peace treaty to repeat the fatal errors of Versailles.” 

Thus in presenting their proposals for an international organization of 
security one of Soviet Russia’s astute writers outlined proposals for such an 
organization months before the opening of the discussions at Dumbarton 
Oaks. - The fact is now being increasingly recognized that the leading and 
decisive role in the future security organization must be assumed by the 


great powers who gave proof by deeds in the present war of their greatness, ! 


inflexibility, and might. Moreover, in order to be effective, a future inter- 
national security organization must be based on the strong and active 
leadership of the Great Powers which have demonstrated their strength in 
the present war. These powers which will form the central element of the 


new organization, must assume the obligation to organize resistance to `, 


aggression, if necessary, with their own armed forces alone, irrespective of 
the attitude of other members of the organization’ The responsibility for 
maintaining peace must not be shared among sixty or more governments nor 
must it be laid on some impersonal organization. It must rest upon the few 
big powers possessing the necessary force for this purpose. Hence they 
‘regard it of the utmost importance that, for active participation in the fight 
against aggression in agreements, concluded among themselves, the Great 
Powers should also assume the appropriate obligations. The future organi- 
zation should, therefore, be headed by a league of the Great Powers and not 
by states acting individually and separately and elected in turn. Similarly, 
in view of the tremendous responsibility which will fall on each of the Great 
Powers in consequence of this, the decisions of the directing organ and 
important questions will have to be taken unanimously. And, in any 
universal organization, no matter what it may be called, some of the Great 
Powers will have to bear the burden of putting the final decisions of the 
universal organ of authority into effect. These countries ought to be given, 
in a constitutional fashion, formal authority appropriate to their real and 
de facto responsibility. Therefore the Soviet scheme may well be regarded 


as being in accord with the basic realities of power politics in the post-war - 


world. | 
Although questioning the scheme for setting up a big independent army 
under the future international organization as impractical, Soviet spokesmen 
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argue that they would permit and consider desirable the creation of an inter- 
national air force under the international organization as a means of deterring 
and punishing the aggressors. The appearance of several hundred military 
aircraft over the capital of the state preparing for aggression cannot but 
produce the necessary effect. Lf a demonstration of this kind remains fruit- 
less it can then be followed by the bombing of definite military objectives of 
the aggressor state: ‘We are convinced of one thing: that without the firm 
leadership of an alliance of the Great Powers no international security 
organization can exist which would not be threatened with the unenviable 
fate of the League of Nations.” ? 

In further elucidation of this principle the Soviet point of view states that 
there is no need to attempt the impossible task of insuring universal security 
without the leading and most active participation of the Great Powers. 
Obviously, in all cases in which the League of Nations displayed its inactions 
and failed, only the Great Powers could have stopped aggression; separately, 
in groups, and altogether. Likewise, it should be borne in mind that the 
decision to move against the aggressor must be accepted and applied in the 
shortest possible time, taking into consideration that nowadays: wars are 
started by the aggressors without preliminary declarations and are prepared 
under conditions of the utmost secrecy. To substantiate this argument, 
Soviet publicists cite numerous events which occurred prior to the outbreak 
of the present war. Thus, considering the slowness of the League’s pro- 
cedure, inherent in any organization with many members, Hitler would have 
had enough time to destroy Poland, Belgium, and Holland and other small 
countries and thus to gather strength before the League Council and the 
Assembly could adopt and, what is more important, carry out any decisions. 
Here again only Great Powers could have effectively counteracted the 
aggressor as they have the necessary military and industrial resources. No 
alliance of small powers can be substituted for them because the small 
countries would each be destroyed, in turn, by the aggressor and the de- 
struction of each of them and the appropriation of their resources by the — 
aggressor would strengthen his position vis-d-vis the Great Powers. 

As is well known, there was no consensus of opinion and therefore no 
decision arrived at Dumbarton Oaks concerning the voting procedure of the 
Great Powers under Section C, Chapter VI. In fact the question of voting 
procedure in the Security Council was still under consideration after the 
conclusion of the discussions at Dumbarton Oaks.’ The area of disagree- 
ment centered around the principle of unanimity in the decisions of the 
Security Council projected at Dumbarton Oaks. The Soviets contend that 


2 N. Malinin, “ Mezhdunarodnaya Organizatsiya Bezopasnosti’”’ (International Organiza- 
tion of Security) in Zvezda, No. 4 (April, 1944). 
* Dumbarton Oaks Documents'on International Organization (Department of State Publi- 
cation 2192), Washington, 1944. ‘ 
The first phase of the conversations between representatives of the United States, the 
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the lessons of the League of Nations must be borne in mind, particularly with 
reference to the principle of unanimity for Assembly decisions which was one 
of the outstanding defects of the structure of the League. Their argument 
is that the League was unable to adopt effective economic sanctions against 
Italy for invading Abyssinia because of the objections raised by Switzerland, 
Austria, Hungary and Albania. ‘ Similarly, the Assembly resolutions were 
not in force because of the absence of unanimity in the case of the Spanish 
„question in October 1937, and in the case of the Sino-Japanese conflict. 

It is also contended that if the unanimity of permanent members of the 
Security Council is required for the settlement of all problems in general 
which are being considered by the Council, it would seem that such una- 
nimity is the more necessary in cases of solution of important problems 
affecting the very exidtence and activity of the security organization, even 
should these problems affect the permanent members of the Council. 

The Soviets are not adamant against adopting the most important 
decisions, including those on sanctions, by a majority vote only. Such a 
vote is sufficient for certain questions of organization and procedure; but 
for more important ‘questions, imposing obligations on all members of the 
organization, a qualified majority might be advisable. They continually 
emphasize, however, the fact that the question of unanimity is only one of 
the serious difficulties that must be resolved if an effective international 
security organization is to be established. The other equally important 
principle is the realization that the Great Powers will have to bear the brunt 
of the responsibilities in effectuating the purposes of the proposals outlined 
at Dumbarton Oaks,‘ and that the essence of the projected new organization 
of security was the unanimity of the five permanent members, i.e. the Great 
Powers. S 


Reaction to the Dumbarton Oaks Proposals 


Having learned the bitter lessons of recent history, the Soviet Government 
has been preparing to be the arbiter of Russia’s fate through a concert or 
balance of the three, four or five Great Powers. This policy does not 
preclude, according to its proponents, Russia’s active participation in the 
creation of an international security organization. Accordingly, the Dum- 
barton Oaks Proposals for the establishment of an international organiza- 


United Kingdom, and the Soviet Union took place from August 21 to September 28, 1944; 
the second phase, between representatives of the United States, the United Kingdom, and 
China, was held from September 29 to October 7, 1944. 

Soviet representatives who participated in the conversations at Dumbarton Oaks were: 
Ambassador Andrei A. Gromyko, Chairman of the Delegation; Mikhail M. Yunin, Secre- 
tary; Grigori G. Dolbin; Professor Sergei A. Golunsky; Professor Sergei B. Krylov; Rear 
Admiral Konstantin K. Rodionov; Major General Nikolai V. Slavin; Arkadi A. Sobolev; 
Semen K. Zarapkin; and Valentin M. Bereshkov, Secretary-Interpreter. 

‘Leading Editorial: “Sovietskii Soyuz V Borbe Protiv Fashistkikh Agressii” (The , 
Soviet Union in the War Against Fascist Aggression) in Voina I Rabochii Klase, No. 22 
(November 15, 1944). g 
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-tion for the maintenance of peace and security are not an end in themselves. 
Soviet spokesmen have made it abundantly clear thåt the effectiveness of 
the Dumbarton Oaks Proposals will be contingent upon the continued faith 
on the part of the major powers in its efficacy as an instrumentality of co- 
operation. Similarly, they have also expressed the conviction that these 
Proposals should be maintained and developed’ in the hope of insuring a 
medium of international unity in crucial times. 

One of Soviet Russia’s authoritative writers propounded recently Russia’s 
reaction to the draft charter adopted at Dumbarton Oaks. He has taken 
particular exception to Section C, Chapter VIII—Regional Arrangements. 

Special doubts and even fears are evoked by the section bearing the 
designation “‘regional agreements,” which is used in contemporary political 
literature as equivalent to blocs, spheres of influence, and similar associations. 

_ Such associations might produce results which have nothing in common with 
the tasks of the security organization and are even contradictory to them. 
When one speaks of an association of states in blocks, one has evidently in 
mind that some blocs will oppose others. Such blocs are nothing new—in 
any event their novelty has an old ring to us. The triple alliance and its 
counterpart the Triple Entente, which existed at the end of the last and 
beginning of the present century, were blocs. The Axis.created by Hitler 
was also nothing more than a bloc of states which had to fight with states 
outside of that-bloc. Such blocs do not decrease but rather increase the 
chances of war. From the point of view of peace nothing alluring can be 
found in the so-called spheres of influence. They are distinguished from 
blocs only by their being established by agreement among rival states but 
the division of these spheres is generally effected not on the basis of any 
objective criterion but in conformity with the correlation of forces and the 
political situation. With changes in this situation or in the correlation of 

. forces the struggle commences for a redivision of the spheres of influence 
with all the possible consequences resulting therefrom. Furthermore, 
spheres of influence presuppose the domination of one state over others, 
which is incompatible with the basic principles proclaimed by the inter- 
national security organization—the sovereign equality of all states. 

It is worth while to record the fact that Soviet Russia’s insistence on 
“security zones” as distinguished from “regional agreements” has so far 
not been delineated to any marked degree. Hence it is difficult to sum- 
marize their concepts of “security zones” as one of the basic principles upon 
which to base an international organization of security. The rationale of 
their plan is outlined in these terms: 


In the establishment of the above mentioned security zones, two 
conditions must be observed: (1) The independence of the states in the 


5 Leading Editorial: “K. Voprosu O Mezhdunarodnoi Organigatsii Bezopasnosti” (To- 
wards the Problem of International Organisation of Security) in Izvestiya, No. 241 (October 
10, 1944). \ 
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zones must not be infringed; and (2) The delimitation of frontiers and 
of the areas of these zones should take place, in order to avoid inter- 
national conflicts and disputes, only through agreements between the 
leading states of a given continent. All states need not by any means © 
enter one or another of the zones.® 


Soviet activities in “liberated” areas are at variance with this statement 
yet they further contend that definite schemes may be proposed to solve the - 
present problem and they would like to offer for discussion one such scheme 
which seems the most appropriate to them. This scheme may be sum- 
marized as follows: The General Assembly of the central security organiza- 
tion would be divided into four sections. 


1. European ` 3. Asiatic-Pacific 
2. American 4. African 


States, territories, and possessions which are within the limits of the 
respective continents and ocean bases are included in each section. In 
doubtful cases, it would be specified in advance which state enters which 
section. They contend, also, that the advantage of such a proposed scheme 
is that subdivisions would not be severed from the main organization and 
would exist under the same roof with it, thanks to which not only the control 
organization but also the subdivisions themselves, which would remain 
inseparable.parts of the main organization, would gain in prestige. Ac- 
cordingly a substantial economy would be obtained since the subdivisions, 
in the form of sections of the Assembly, would be served by the Secretariat 
and by all of the auxiliary institutions of the main organization. The 
Soviets attach special importance'to the avoidance of ambiguity and con- 
fusion in connection with the concept of “regional agreements,” or “‘se-- 
curity zones.” f 

Exponents of this Soviet scheme argue that such a system of international 
relations would preclude a new German attempt at aggression. Moreover, 
in the prewar period the Soviet Union was a most important factor in main- 
taining peace. It later played a decisive rôle in resisting a new German 
aggression and in crushing German schemes for world domination. Hence 
it is argued this rôle of the Soviet Union before and during the war should 
determine its weight in the post-war period and its position in the future 
international system of security and its apparatus. 

Appraising the proposals in the light of current conditions and present 
prospects they may, therefore, be regarded as schemes and methods that 
would achieve the objective of finding a solid basis for a lasting post-war 
collaboration of the peace-loving countries in the interests of a stable peace. 
Also, much depends upon whether the Great Powers will prove able suc- 


e N. Malinin, “K Voprosu O Sozdaniye Mezhdunarodnoi Organizatzii Bezopasnostii” 
(Towards Setting Up an International Security Organization), in Voina I Rabochti Klass, 
No. 24 (December 15, 1944). 
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cessfully to settle the differences of opinion which exist and still may arise 
in this field and to overcome the obstacles to a lasting peace. 

Another potent argument which Soviet exponents have been promulgating 
is that the projected international organization of security must be made 
capable of preventing new encroachments by German imperialism on the 
freedom and the independence of the peace-loving nations; otherwise new 
and still more horrible wars will ensue. It should have at its disposal 
effective means of preventing aggression and suppressing it if it made its 
appearance.’ 

~The Soviet Union takes its stand on the principle of full and unreserved 
concerted action of the leading powers because the projected international 
organization of security would achieve its purpose only when the leading 
powers decided to make it effective and provided there will prevail an ever 
growing agreement and mutual confidence among them. Simultaneously, 
they argue also that it is difficult to forget the striking fact that, 


While not a single member of the League recommended the expulsion 
of Poland for the seizure of Vilna or of Italy for her aggression against 
Abyssinia and Republican Spain (there were various other similar 
cases), the League contrived to secure the majority necessary for the 
expulsion of the Soviet Union (December 14, 1939), for depriving 
Germany, then preparing for an attack on the Soviet Union, of bridge- 
heads in good time. It is now quite impossible to deny that the Soviet 


Union was even then acting in the common interests of the United 
Nations.® 


Apropos of this phase of the problem, it is worth recalling that, following her 
admission into the League of Nations on September 18, 1934, the then 
Soviet Foreign Commissar Maksim M. Litvinov pleaded for ‘indivisible 
peace” and effective collective security. 

The Soviet Government thus propounded the thesis and stated quite 
definitely its position, to be given due attention by the other Powers at the 
conference in San Francisco: 


1. The principle of unanimity and accord between the permanent 
members of the Seéurity Council is an indispensable prerequisite 
for the successful and fruitful activities of the projected inter- 
national organization to maintain peace and security.? Theo- 


T Leading Editorial, “Ot Voine K Prochnomu Miru” (From War ito Lasting Peace), in 
Voina I Rabochii Klass, No. 16, August 15, 1944. , 

8 Leading Editorial, “O Mezhdunarodnoi Organizatsii Bezopasnosti” (Concerning the 
International Organization of Security), in Voina I Rabochii Klass, No. 20 (October 15, 
1944). 

For a fuller statement of this argument, see Eyvgeni Zhukov, “O Yapono-Germanskikh 
Otnosheniyakh”’ (Concerning Japanese-German Relations), in Bolshevik, No. 7-8 (April, 
1944). s 

? A. Galin, “Rol 8.8.8.R. V Splochenii Sil Slovobodolyu Bivekh Narodov V, Borbe Protiv 
Fashizma” (The Rôle of the U.S.S.R. Among the Peace-Loving Peoples in the Fight 
Against Fascism), in Bolshevik, No. 13 (July, 1943). 
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retically all sovereign States are juridically equal among them- 
selves. Actually the Great Powers alone possess the manpower 
and material resources to keep the peace. f 

2.. The Soviets reject unqualifiedly the principle of depriving a per- 
manent member-country of the right to vote on a question con- 
cerning its own interests. Hence some modus vivendi must be | 
effected whereby one of the major powers that is also a permanent 
member of the Security Council will be permitted to be one of 
the judges rendering a decision affecting its own interests. 

3. It seems that so far Soviet spokesmen have refrained from making 
specific suggestions bearing on (a) an international court of 
justice; (b) arrangements for international economic, social, and 
cultural coöperation; (c) post-war trade relations with the U.S.S.R. 
per se and with those countries liberated by the Red Army 
especially with respect to patents, trademarks, copyrights, and 
foreign investments. 

A. From the very beginning of the Soviet regime political factors have 
played a paramount réle in Russia’s national economy and foreign 
policy; this has been especially true sinde the rise of Adolf Hitler 
to power on January 30, 1933. In fact, with the exception of the 

. period between June, 1941, and June, 1948, even military exi- 
gencies have been given consideration secondary to those of polit- 
ical expediencies. This thesis has been continually emphasized 
by the Soviet press and radio, the Soviet delegations at Dum- 
barton Oaks and at Bretton Woods, and in Russia’s academic 
journals.!° i 

5. An examination of the writings of contemporary Russian legal ` 
students reveals that Soviet juristic thought appears to pay more 
heed to peop ie and to economic factors than to the rôle of law 
in world order. Hence they advocate collective security, uni- 
versal peace, friendly coexistence of nations, and validate the 
Soviet Government’s course of action, however predatory, on 
legal grounds. ` 


After hostilities in Europe have ceased, the Soviet Union will emerge as 
the majór military Power in Europe and in the Far East and will thus 
exercise a corresponding major political influence in world affairs. Never- 
theless, the deeply embedded anti-Soviet prejudice is hard to eradicate, as 
evidencéd by statements published in the press in the United States. Nor 
can it be forgotten that about twenty states (especially Argentina, Portugal, 
Spain), which may in the future become members of the security organiza- 
tion, have to date failed to establish normal diplomatic relations with the 
Soviet Union, thus openly displaying their unfriendly attitude. Under such 
circumstances the Soviet Government cannot be expected to rely on the 
impartiality of the decisions of the “majority of the countries” in disputes 
which might threaten the Soviet Union’s vital interests. The Soviet 

10 L, Dmitriev, ‘‘ Nekotoreye Probleme Obespecheniysa Mira I Bezopasnosti Posle Voiny” 


(Some Problems of Guaranteeing Post-War Peace and Security), in Votna I Rabochti Klass, 
No. 15 (August 1, 1944). 
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Government has also taken cognizance of subtle obstructionists who are 
still active in influential American and British Government circles." 

This is also the basic thesis expounded in a book recently published by the 
Soviet Government.“ The documents in this volume make it abundantly 
clear that the Soviet Government would prefer to regard the Anglo-Soviet- 
American coalition not as a temporary and emergency association but as one 
rooted in a community of fundamental interests among the people of the 
U.S.S.R., the United States, and Great Britain and, in fact, of all peace- 
loving people as an association to endure for a long time to come and intended 
not only to achieve complete victory over the common foe but to establish a 
' stable and lasting peace and economic, political, and cultural coöperation 
among nations. 

Similarly, this collection of documents stresses the fact that Soviet diplo- 
macy, in fortifying and consolidating the anti-Hitler coalition, has leaned 
and will continue to lean on the power of the Red Army. 

This policy has also been reflected in the armistice terms signed with the 
former Axis satellite states—Rumania, Finland, Bulgaria, and Hungary. 
That the Red Army will continue to be the paramount instrument of foreign 
policy is evidenced in Article 18 of the Armistice Agreement effected between 
the Governments of the United States, the Soviet Union, and Great Britain 
on the one hand and the Government of Rumania on the other: 


` An Allied Control Commission will be established which will under- 
take until the conclusion of peace the regulation of and control over 
the execution of the present terms under the general direction and 
orders of the Allied (Soviet) High Command, acting in behalf of the 
Allied Powers. 


Annez to Article 18 


Control over the exact execution of the armistice terms is entrusted 
to the Allied Control Commission to be established’ in conformity with 
Article 18 of the Armistice Agreement.” 


It should be observed also that similar provisions were made in the Armis- 
tice Agreements with the three other former satellite Axis powers: Finland, 
Bulgaria, and Hungary. The economic reconstruction and political status 


u Josif Lemin, “ Anglo-Sovetsko-Amerikanskii Boevoi Soyuz V Deistvii” (The Anglo- 
Soviet-American Fighting Alliance in Operation), in Mirovoye Khozatstve I Mirovaya 
Politika, No. 6 (June, 1944). See also Leading Editorial: ‘‘Boevoe Sodbushestvo Krepnet 
(Fighting Companionship Gains Strength), in Izvestiya, No, 251 (October 21, 1944). 

us Molotov reiterated this charge in his address on April 26, 1945, before the United 

- Nations Conference, although this serious allegation was little noted in the American press. 

2 “Tnostrannaya Politika Sovetskogo Soyuza V Otchechestvenoi Voiny”’ (Foreign Policy 

- of the Soviet Union During the Patriotic War). Collection of Documents Relating to the 
Foreign Policy of the Soviet Union During Two and One Half Years of War, June 22, 1941- 
Dec. 31, 1948, Moscow, Ogiz, 1944. 

13 Department of State Bulletin, No. 273 (September 17, 1944), p. 291. 
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of Czechoslovakia, Yugoslavia, and Austria will in a large measure also be 
determined in conformity with the policies emanating from the Kremlin. 
This is evidenced in the Soviet-Czechoslovak Agreement of May 8, 1944, 
signed in London, placing Czechoslovak territory under the supreme author- ' 
ity of the Soviet (Allied) military commander as it is liberated by the Red 
Armies, with a Czechoslovak administration to take over when the area 
becomes no longer a fighting zone.“ Indicative of the trends in Yugoslavia 
and their implications affecting all the Balkan countries are the recent pro- 
nouncements of Marshal Tito and the prominence given thereto. The 
twenty-year treaty of friendship and military alliance between the Soviet 
Union and Yugoslavia, effected on April 12, 1945, is an integral part of the 
pattern reflecting Russia’s current foreign policy. 
. Concerning the perennial controversy over Bessarabia, the former Premier 
of the U.S.S.R. stated that “the Soviet Union had never recognized the 
seizure of Bessarabia by Runtania; although it had also never raised the _ 
question of recovering Bessarabia by military means.” s The Soviet 
Government asserted its rights to Northern Bukovina in similar terms. 
Similarly, Ruthenian irredentism has received active encouragement from 
the Soviet Government. The occupation of Sub-Carpathian Ruthenia by 
the Red Army has recently been followed by demands that this area be in- 
corporated with the Soviet Ukraine, the Soviet-Czechoslovak Pact notwith- 
standing. Also, in pursuance of Article 19 of the Armistice Terms of 
September 12, 1944, for Rumania,4® Marshall Stalin sent a letter dated 
March 9, 1945, to Prime Minister Peter Groza authorizing the Rumanian 
Government to take over control and administration of Northern Transyl- 
vania. The psychological effect of this action is obvious. “It will be 
warmly received by the Rumanian people and by peoples far beyond the 
boundaries of Rumania.” 


Legal Status of the Polish Government-in-Erzile 


One of the serious difficulties which has threatened the unity and effective- 
ness of the United Nations is the situation in Poland and the consequent 


u For text of agreement, see United Nations Review, July 15, 1944. 

16 Marshal Yosip Broz-Tito, “Borba Narodov Poraboshchennoi Yugoslavii” (The 
Struggle of the Peoples of Subjugated Yugoslavia), in Bolshevik, No. 10-11 (May-June, 
1944), This article was translated into ten languages and published in as many pamphlets 
by the Gosudarstvennoe Izdatelstvo Politicheskoi Literatury. me 

Marshal Yosip Broz-Tito, ‘Znacheniye Roshenii Antifascistskogo Vecha Narodnogo 
Osvobozhdeniya Yugoslavii’’ (Significance of the Resolution of the Anti-Fascist Veche for 
Yugoslav National Liberation), in Slaviyane, No. 5 (May, 1944). ` 

ua Text of the. Report by Premier Vyacheslav M. Molotov to the Sixth Session of the 
Supreme Council of the U.S.S.R. on March 29, 1940, in Mirovoye Khozaistvo I Mirovaya 
Politika, No. 3 (March, 1940), p. 5. At present, Mr. Molotov is People’s Commissar for - 
Foreign Affairs of the U.S.S.R. 

1b American Review on the Soviet Union, Vol. VI, No. 2 (February, 1945), p. 64. 

1 Pravda and Izvestiya, March 10, 1945. 
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state of affairs brought about by the Soviet Government. On the day Soviet 
troops invaded Poland, on September 17, 1939, the then Premier and Foreign 
Commissar delivered a radio address wherein he did not deny the fact that 
this move was a breach of the Treaty of Non-Aggression which the Soviet 
Union made with Poland on July 25, 1932, which was extended by the Polish- 
Russian Protocol of May 5, 1934. This treaty was to remain in force until 
December 31, 1945. He contended, however, that 


The Polish State had become a field for any incidental and unexpected 
contingency that may create a menace to the Soviet Union. Ac- 
cordingly the Soviet Government could not remain indifferent. to the 
fate of its blood brothers, the Ukrainians and White Russians, who... 
now have been abandoned entirely to their fate. 


A series of complicating circumstances has occurred since this pronounce- 
ment was made, resulting in deteriorating relationship not only between the 
Kremlin and the Polish Government-in-Exile (London) but also between the 
Governments of the Soviet Union and Great Britain. 

Soviet writers, radio commentators, and spokesmen are continually reiter- 


- ating that the friendly attitude of the Soviet Government and peoples to 


their brother Polish people is no casual occurrence. On the contrary, it is 
to be explained by the constant wish of the Soviet Union to respect the 
sovereignty of the Polish people. Suffice it to recall that the Great October 
Revolution was the most important prerequisite for the revival of an inde- 
pendent Polish state. Military and political events during the years 1943- 
1944 have made it abundantly clear that an independent Poland will again 
come into being only Shrongh the help and tutelage of the Soviet Government. 
In fact, 


The Soviet Government has repeatedly declared that it desires to 
see Poland strong and independent, after the defeat of Nazi Germany. 
The agreement concluded on July 26th this year (1943) on the relations 
between the Soviet Commander-in-Chief and the Polish Administration 
after the entry of Soviet troops into the territory of Poland incontestably 
proves that the Soviet Government has no intention of interfering with 
the internal affairs of the Polish people and that it claims no part of 
EET territory and contemplates no change of the social order in 

oland.!? 


Moreover, in its communiqué of January 20, 1944, the Soviet Government 
proposed that Poland should take German territories extending to the Oder 


1 Vyacheslav M. Molotov in Pravda, September 18, 1939. Excerpts of this radio address 
were also published in The New York Times, September 18, 1939. ` 

17D, Anishev, ‘‘Polskii Narod Na Dorogu Do Svobodu I Nezavisimosti Osvobozhdenii” 
(The Polish People on the Road to Freedom and Independence), in Bolshevik, No. 13-14 | 
(July, 1944). The monetary decree issued by the Soviet-sponsored Lublin government on 
January 15, 1945, and the land reform that is now being executed, as well as the socialization 
of ‘basic industries and other economic activities would tend to refute the Soviet contention 
about a “free” and “independent” Poland. 
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River, including East Prussia and Upper Silesia. This statement caused 
widespread and adverse reaction in the United States and in Great Britain; 
but this did not deter the Soviet Government from pursuing its policy and 
translating it into practice, commensurate with its own political expediencies. 
Despite the efforts made on the part of the United States and British Gov- 
ernments to mediate in behalf of Poland, the Soviet Government continued 
to put its policy into practice regardless of loss of life sustained in its prosecu- 
tion. The Soviets contend that, Poland, as well as her other western neigh- 
bors, must cease to be a corridor for any new attempts at German aggression. 
Moreover, according to Marshal Stalin’s repeated assurances, their neighbor 
must be a free, strong and democratic Poland which has once and for all 
renounced aggressive designs against the Ukrainian and Byelorussian peoples. 
“Tt is in the interest of the Soviet Union that Poland be strong; hence Poland 
is going to play a very important rôle in Europe.” 18 
Therefore, in consonance with their announced policies, the Provisional 
National Government of the Polish Republic was formed on December 31, 
1944, and was at once recognized by the Praesidium of the Supreme Soviet 
of the U.S.S.R. This is an outgrowth of the Polish Committee of National 
Liberation (Lublin) which was announced on July 22, 1944, in Moscow, on 
the basis of a secret meeting of leaders in Warsaw on New Year’s Day of 
1944. Parenthetically, it may be observed that it is doubtful whether the 
agreement effected at the Crimea Conference will change the basic struc- 
ture of the newly established Provisional Polish Government sponsored by 
the Soviet Union. 
In fact, the Crimea communiqué appears to affirm Soviet Russia’s policies 
and activities in Poland: ` 
A new situation has been created in Poland as a result of her complete 
libèration by the Red Army. This calls for the establishment of a 
Polish Provisional Government which can be more broadly based than 
was possible before the recent liberation of western Poland. The 
Provisional Government which is now functioning in Poland should 
therefore be reorganized on a broader democratic basis with the in- 
clusion of democratic leaders from Poland itself and from Poles abroad. 


This new government should then be called the Polish Provisional 
Government of National Unity.” 


In justification of its policies in Poland, Soviet authoritative writers have 
challenged the legality of the Polish Government-in-Exile, contending that 
this government is not the lawful constitutional agency of the Polish state 
and as such cannot bear the slightest scrutiny. 

The Soviets contend that ‘‘The Polish émigré Government was organized 
in flagrant violation of even the constitution of 1935. This Government, on ' 

18'Professor Oscar Lange of the University of Chicago made this announcement on his 
return trip to the Kremlin and reported in The New York Times, May 22, 1944. 


19 The Crimea Conference,” in Department of' State Bulletin, Vol. XII, No. 205 (Feb- 
ruary 18, 1945), p. 215. 


w 


CURRENT VIEWS OF THE SOVIET UNION 463 


the basis of decrees; had appropriated powers for itself devoid of any legal 
basis, since these powers came from persons who at that time did not possess 
the necessary rights and powers to issue such decrees,” 20 

After Pilsudski’s coup d’état in May, 1926, the Polish democratie constitu- 
tion was amended, with a view to making Poland “authoritarian” under the 
demagogical ere of “cleansing” her (the notorious sanacja). When Pil- 
sudski was dying his adherents deemed it necessary to legalize the anti- 
democratic regime, which had nothing in common with Poland’s written 
constitution of 1921 and was maintained mainly by Pilsudski’s personal 
influence. l 

On April 23, 1935, a new Polish constitution was proclaimed. In order 
to obtain the Sejm’s approval for it and to create an artificial parliamen- 
tary majority for that purpose, the Government first dissolved the Sejm, 
dealing a blow at all parties of the parliamentary opposition, and then held 
an election under administrative and police pressure unparalleled even under 
Pilsudski’s regime. , 

The Polish constitution of 1935 concentrated all power in the hands of the 
President, the role of the Parliament being reduced to naught. This consti- 
tution and the election laws published on July 8, 1935, deprived the broad 
masses of the population of participation in the election of the President 
and the Sejm, giving this privilege to special election committee composed 
of persons appointed by the government. The Polish population boycotted 
the election to the new Sejm on September 8, 1935, and more than two-thirds 
of the electorate refrained from voting. 

On the basis of the 1935 constitution, never endorsed by the Polish people, 
the Raczkiewics-Sosnkowski émigré Government considers itself Poland’s 
lawful Government. Professor Korovin argues that even from the point of 
view of the 1985 constitution it cannot be considered as lawfully constituted. 
Raczkiewicz was appointed President of the Polish Republic by a decree of 
the former President Moscicki on September 17, 1939. Some advocates of 
the Polish émigré Government believe that this appointment was quite 
lawful and in accordance with clause 24 of the 1935 constitution, which says: 
“In the event of war, the President of the Republic shall appoint his suc- 
cessor by a special decree published in the government’s journal, should his 
office become vacant: before the conclusion of peace.” Thus it is obvious 
that the President can\appoint a successor only if he himself exercises his 
powers as President, the government is functioning, and the decrees it issues 
are published in its official journal, etc. But at that time—September 17, 
1939, the Polish Government was actually no longer in existence, President 
Moscicki, as well as the other leaders of the Polish Government, having left 
the country to its fate and themselves escaped soon after the German invasion. 

20 Professor Eyvgeni Korovin, ““Kakova Pravovaya Osnova Polskogo Emigranskogo 


Pravitelstva?” (What is the Legal Background of the Polish Emigré ci in 
Voina I Rabochit Klass, No. 14 (July 15, 1944), p. 28. 
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President Moscicki, who fled to Switzerland, “could not have transferred 
either to Raczkiewics, or to any one else, the plenary powers which he was 
not in the position to exercise.” These pronouncements intensified the 
open rift between the Polish and Soviet Governments. __ 

The series of countercharges in connection with the murder of Polish offi- 
cers in the Katyn Forest beyond Smolensk caused the Soviet Government to 
sever relations with the Polish Government on April 26, 1948. Similarly, 
“the Soviet Government’s execution of the two Polish Social Democratic 
leaders, Henryk Ehrlich and Victor Alter, at the end of the year 1941” 3 
aroused organized labor’s protest in the United States and in Great Britain. 
However, “The interests of Poland, the interests of our Union, the interests 
of our Allies Czechoslovakia and the Balkans, and the security of France and 
all Europe imperatively demand the triumph of historical justice when a new 
border between Prussia and Poland comes to be defined.”’ # 

The Soviets are aware that their recent unilateral action in Poland is incon- 
sistent with the letter and spirit of the Atlantic Charter, but they received 
the tacit consent of President Roosevelt and Prime Minister Churchill at the 
Crimea Conference. They are also aware of the fact that the legal status of - 
the Polish Government is a very important consideration as far as the Soviet 
Government is concerned. This is due to the fact that a legitimate Polish 
Government will have to cede territory which was under Polish jurisdiction 
during the past twenty-five years; it will also have to annex German territory 
which the Red Army will occupy and incorporate this newly acquired 
German territory into Poland. In addition the newly constituted Polish 
legal Government will have to form alliances with the Soviet Union and with 
Czechoslovakia; it will also have to become a major enforcing power of the 
. German settlement, which is of supreme importance to the U.S.S.R.” 

. This series of events corroborates the observation that the political, eco- 
nomic, military, and social structure of liberated Poland during the next few 
years will be directed in conformity with policies envisaged by the Soviet 
Government; and the newly constituted Polish Provisional Government. of 
National Unity will function accordingly.* 


2 Note of Alexander Bogomolev, who was the accredited Soviet Ambassador to the 
Polish Government-in-Exile (London), dated March 31, 1943 and addressed to Count, 
Edward Raczynski, Polish Minister for Foreign Affairs. . 

2 Academician Eyvgeni Tarle, “K Voprosu O Budushchei Zapadnoi Granitze Polishi” 
(Concerning the Question of Poland’s Future Western Frontier) in Voina I Rabochtt Klass, 
No. 18 (September 15, 1944), p. 28. 

23 À. Troyanovsky, “O Granitzakh Polski” (Concerning Polish Frontiers) in Bolshevik, 
No. 7-8 (April, 1944). 

% Apropos of the Soviet allegation it is noteworthy to observe the sia on the 
“Lublin Committee” made by British Foreign Secretary Anthony Eden in the House of 
Commons on Mareh 1, 1945: 


Whether we like or dislike the Lublin Committee—and personally I say I dislike it—for 
the moment it is the authority which is functioning there in fulfilling the requirements of 
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The Soviet Union’s Current Views on the Treatment of Germany 


The men who direct Soviet Russia’s destinies made it clear early in the 
war that it was not their aim to exterminate the German people or to destroy - 
the German State. Marshal-Premier Stalin disavowed such aims in no 
uncertain terms. In a well-known directive he stated: N 


The Red Army does not have and cannot have such idiotic aims. 
The Red Army’s aim is to drive the German occupants from our 
country and liberate Soviet soil from the German-Fascist invaders. 
It is highly probable that the war for the liberation of the Soviet land 
will lead to the expulsion or annihilation of the Hitler clique. We 
should welcome such an outcome. But it would be ridiculous to 
identify Hitler’s clique with the German people and the German state. 
History shows that Hitlers come and go but the German people and 
the German state remain. 

. The strength of the Red Army lies in the fact that it has 
not, ‘nor could it have, any racial hatred for other people, including 
the German people, and that it has been educated to believe in the 
equality of all peoples and races and to respect the rights of other 
peoples. The race theory of the Germans and their practice of racial 
hatred have resulted i in all freedom-loving nations becoming the enemies 
of fascist Germany. 


Equally precise in his promulgation of Soviet Russia’s point of view was 
Foreign Commissar Molotov in his note of April 27, 1942, wherein he sub- 
mitted corroborative evidence testifying to the monstrous atrocities perpe- 
trated by ‘‘Hitler’s army of thieves and murderers against the civilian popu- 
lation and captive Red Army men in the Soviet region.” 


It is with these nefarious plans that the German fascist hordes 
invaded our country. These Hitlerite gangster plans have found their 
reflection in numerous orders of the German Military Command. f 

Of the vast quantity of documents and facts at its disposal, the Soviet 
Government hereby brings to the attention of all nations new docu- 
ments and facts which not only confirm thesystematic nature of the crimes 


the Russian military authorities. We have in no sense recognized Aren Lublin Covamittae 
(cheers) and we have no intention of recognizing the Lublin eee 

We do not regard it as representative of Poland at all and let me aad that when Prims 
Minister Churchill and I met the representatives of this Committee in Moscow they did ` 
not make a favorable impression upon us at all. There is no question; the House need not 
be anxious about our affording recognition to them, 

It does not surprise me to hear, for instance, as I was told today, that the Lublin Radio 
is pouring out streams of contentious stuff. I have no doubt what that Committee wants. 
Their purpose is to maintain the position they already-hold, but that i is not what we want, 
nor is it what the Yalta Conference decided upon. 

We have recognized this Government in London which has gone through many changes 
and we shall continue to recognize it until the new Government is created, if it is rented, 
and only if. the new Government is broadly representative of the Polish people. 


For a presentation of the Polish point of view, see the statements made by the Polish , 
Government-in-Exile in Polish Facts and Figures, No. 14 (January, 1945) and No. 16 
(March, 1945). 

3 Order Of The Day of the People’s Commissar of Defense Josef V. Stalin, No. 55 
(February 23, 1942): Soviet War Documents, 1943, p. 24. 
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described in the notes of the Government of the U.S.S.R., of November 
25, 1941, and of January 6, 1942, but which also show that the Hitlerite 
rulers and their accomplices have reached the limit of cruelty and 
moral degradation in their bloodthirsty and criminal assault on the 
freedom, well-being, culture, and very life of the Soviet people.*® 


Moreover, the official Soviet statement served notice that it.is not their 
aim to avenge in kind all the monstrous crimes committed by the German 
fascist invaders: 


In spite of all this, the Soviet Government, true ‘to the principles of 
humaneness and respect for its international obligations, has no inten- 
tion, even in the existing circumstances, of applying retaliatory repres- 
sive measures against German war prisoners, and continues as hitherto 
to observe the obligations undertaken by the Soviet Union with regard 
to the regime of war prisoners according to the Hague Convention of 
1907 which was likewise signed but so wantonly violated in every one. 
of its.points by Germany.?” 


Perhaps the most significant pronouncement affecting Soviet Russia’s atti- 
tude toward post-war Germany was made by Marshal Stalin on the occasion 
of the 25th Anniversary of the October Revolution, an annual event when 
the Russian Chief of State has made outstanding a affecting 
Soviet Russia’s foreign policy. 


It is not our aim to destroy all organized’ military force in Germany,, 
for every literate person will understand that this is not only impossible 
in regard to Germany, as it is in regard to Russia, but also inadvisable 
from the point of view of the future. But Hitler’ s army can and 
should be destroyed.?# 


This view appears to be consistent with that expounded by ahotan 
spokesmen prior to the outbreak of the present war, namely, that “The 
Soviets have always been of the opinion that a strong Germany is the neces- 
sary prerequisite for a durable peace in Europe.” This statement was made 
by the People’s Commissar of Foreign Affairs on October 31, 1939. 

As to why the United States fights against Hitlerite Germany and its con- 
sequent effect on post-war peace and security, the official Soviet view is that 
the present war between Hitlerite Germany and the United States began on 
April 1, 1939, five months before England went into war against Nazi Ger- 
many. The occasion was the launching of the battleship Von Tirpitz: At 


% Note Submitted by Vyacheslav Molotov, People’s Commissar for Foreign Affairs of the 
U.S.S.R., 1942, p. 4. This note was sent on April 27, 1942, to the Ambassadors and 
Ministers of all countries with which the U.S.S.R. maintained diplomatic relations. In 
addition to this note, this book contains documents and photographs testifying to the — 
monstrous crimes, atrocities, and acts of violence perpetrated by the German fascist in- 
vaders in the occupied Soviet areas and the responsibility of the German Government and 
Military Command for these crimes. 

37 Molotov, as cited, p. 39. 5 

z Soviet War Documents, Juna, 1941~November, 1948, Washington, 1943, p. 41. 
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5 

that time Herr Hitler spoke at length concerning the necessity of establishing 
an effective link among German elements the world over and concluded with 
a threat to England’s naval supremacy. In so stating the problem, Hitler 
threatened not only Great Britain but the United States as well. His effort 
to undermine England’s naval supremacy was a direct attempt to restrict the 
freedom of action of the United States on the seas and, above all, on the 
Atlantic Ocean.?® 

Moreover, the former Soviet Ambassador to the United States contends 
-that within the borders of the United States itself foreign fascists were not 
without influence. ‘The German-American Bund headed by Fritz Kuhn, a 
naturalized American citizen, worked openly and .without interference. 
Kuhn received substantial support from American magnates and capitalists. 
Mr. Troyanovsky lists the various nation-wide subversive activities that 
were carried on by this Bund and points out that, according to the 1930 
Census, 1,609,000 persons living in the United States were born in 
Germany. These people, both aliens and naturalized citizens, formed a 
powerful nucleus for the dissemination of vicious Nazi propaganda. The 
author comes to the conclusion that the United States is fighting Nazi Ger- 
many primarily because of Hitler’s political and economic penetration in 
South America. 

As examples of this penetration—which constituted a grave threat to the 
safety of the United States—Mr. Troyanovsky cites many facts. The Ger- 
mans through Kondorsyndicate operated the airlines in Brazil. The same , 
syndicate maintained connections between Buenos Aires and Santiago. In 
Colombia the airlines were largely controlled by the Germans. They also 
dominated the airlines between Lima and Buenos Aires, and between Lima 
and Berlin. Similarly, they controlled several large radio stations in Latin - 
America. : : 

In order to counteract the economic influence of Germany and in order to 
compensate the Latin American countries for their losses of German markets 
as a direct result of the present war, the Congress of the United States appro- 
priated $500,000,000 to the Export-Import Bank for the purpose of providing 
credit with which to stimulate trade between the United States and Latin 
American countries. ‘However, even these far-reaching measures did not 
entirely displace the tendency of Latin American countries to continue to 
develop economic relations with Germany.” 3? l 

In addition, the United States fights Hitler’s Germany because fascism is 
the mortal enemy of freedom and liberty, of racial tolerance, of equality of 

opportunity. Itis in defense of these democratic principles that a codpera- 


2 Alexander A. Troyanovsky, Pochemoo Soyedinoneye Shtate Voyooyoot Protiv Gitlerovskot 
Germanii (Why the United States Fights Against Hitlerite Germany), Moscow, 1942. For 
a comprehensive summary of this thesis, see review of this book by present writer in Political 
Science Quarterly, Vol. LIX, No. 3 (September, 1944). 

x Troyanovsky, p. 37. 
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tion of the Soviet Union, Great Britain, and the United States had become 
increasingly close in the hope of defeating a common enemy. 


Nature of Retribution 


In consonance with Soviet political expediency and various economic 
factors, Soviet proponents are equally clear in their proffered plans to exact 
retribution from the German people commensurate with the loss of life and 
devastation suffered by the Russian people. The contention is to the effect 
that they can ill afford the risk of having the United Nations repeat the same 
grave errors which the Allies made following the Armistice of the first World . 
War. 

Accordingly, Soviet justice and political expediency demand a different 
approach to the payment of reparations by Hitlerite Germany and her 
satellites. Compensation for material damage should be made before any- 
` thing else; only when this has been done should payments begin in compensa- 

tion for personal damage. Moreover, contributions when received should 
not be distributed among the various countries in proportion to the absolute 
damage they have suffered. Rather, payments should be made to those 
countries whose damage is the largest compared with their total national 
wealth. Likewise reparations must be paid first to the countries which have 
suffered most, including the Soviet Union, which has undoubtedly suffered 
the greatest absolute damage and also most likely the greatest relative dam- 
age—i.e., in proportion to its national wealth. 

The detailed plan worked out by the Director of the Economic Institute in- 
‘Moscow calls for Germany to pay more than 15 billion marks per annum. 
Professor Varga postulates his analysis on Germany’s capacity to pay on the 
plan that, since there will be no expenditure for armaments, on which Ger- 
many spent an average of 15 billion marks per annum, these sums and more 

can be applied to the payment of reparations. ' As for the method by which 
payments should be made, Soviet political economists argue that the main 
stress should be made on deliveries in kind, which, in turn, is the only possi- 
ble method whereby they expect to exact reparations from Germany. They 
are quite frank in stating that for the Soviet Union, with its planned econ- 
omy, under which no discrepancy between production and consumption is 
possible and in which the supply never exceeds the demand,—with the conse- ` 
quence that economic crises are out of the question,—it would be positively 
desirable to receive compensation for damage done not in the form of money 
but in the form of goods and manpower. or 

Soviet proponents of this plan are aware of the basic tenets of international’ 
law and that in carrying out their projected plan of retribution they may not ` 

comply with generally accepted principles of international law affecting 

a Academician Eyvgenii Varga, ‘ Vosmeshcheniye Ushcherba Gitlerovskoi Germanniye I 


Yeyo Soobshchnikami” (Reparations for Damages Caused by Hitlerite Germany and Her 
Satellites), in Voina I Rabochit Klass, No. 10 (October 15, 1943), p. 10. 
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requisitioning of manpower. However, Soviet exponents argue that the 
extent of the crimes committed by the Germans has had no precedent in 
history. Also the Hitlerite bandits trampled upon international law and 
forcibly deported to Germany millions of peaceful citizens from the occupied 
countries, particularly from the conquered regions of the Soviet Union, and 
compelled them to produce weapons for the struggle against their own coun- 
try. Hence the Soviets have been promulgating their concept of justice in 
so far as retribution is concerned and they have thus expounded the principle 
of “payment in kind.” ‘Translating this principle into practice, the Soviet 
Government has already set up the machinery whereby Germans will be 
made to take part in repairing the railroads, bridges, cities, and factories 
which they destroyed during the war. Clearly the question of reparations 
to be exacted from Germany is interwoven with the task and ability of keeping 
and insuring an enduring peace. 

Professor Tarle and other Soviet academicians argue that they realize full 
well that there is only one way really to render Germany harmless and that is 
to weaken Prussia, which has always played the part of robber chieftain and 
which organized and led the rest of Germany in rapine. And Prussia, again, 
can be weakened in only one way namely by tearing from its clutches those 
dismembered parts of Poland which have so long suffered an indignity at the 
hands of generation after generation of Prussian butchers from Frederick IT 
to Bismarck and from Bismarck to Hitler and which notwithstanding every- 
thing remained Polish. 

It is worthy of note also that neither the United States nor Great Britain 
will necessarily depend on deliveries in kind for the restoration of their na- 
tional economy ; hence these two countries might have their reparation claims 
satisfied partly by the transfer to them of the foreign investments of the 
aggressor countries, whereas the countries which have suffered from aggres- 
sion to a far greater degree will be in dire need of movable property of all 
kinds: machine tools, industrial machines, railways, tools, locomotives and 
cars, motor vehicles, ships and steamboats, livestock, coal, metals, seed, and 
other agricultural products. 


Jurisdiction Over Master-War Criminals 


Consistent with their general foreign policy, proponents of Soviet Russia’s 
treatment of war criminals have repeatedly stated that they will not be 
guided by sacrosanct legal technicalities in punishing Axis master war crimi- 
nals of their own accord. Fearing that the Governments of Great Britain 
and the United States will be entirely too lenient with Axis war criminals, 
they have not participated in the United Nations War Crimes Commission 
sitting in London. Their fears have evidently been somewhat justified by 
current events. To illustrate: Sir Cecil Hurst, Vice President of the Perma- 


a Professor Eyvgeni Tarle, in Obshchee Sobranie Academii Nauuk S.S.S.R. (General As- 
sembly of the Academy of Science), September 25-30, 1943, Moscow, 1944, pp. 183-192. 
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nent Court of International Justice, resigned as Chairman of the United 
Nations War Crimes Commission on January 4, 1945. Obviously there was 
something more than coincidence in the parallel dismissal of Herbert C. 
Pell, American member of the Commission. Although the circumstances 
surrounding these two resignations have not yet been made public, it is rea- 
sonably correct to assume that politics have again taken precedence over 
abstract justice. Evidently the British and United States Governments 
failed to reach an agreement upon a comprehensive judicial procedure 
affecting the treatment of war criminals. 
One of Soviet Russia’s eminent contemporary jurists has compiled his- 
toric precedents of German atrocities covering the period from the Franco- 
Prussian war of 1870 to the first World War. He elucidates the conception 
of international crime itself, convincingly criticizing the definitions hitherto 
suggested in foreign literature (by Pell, Selden, and others), and defines inter- 
national crime as “infringements of the principles of international inter- 
course.” Analyzing existing international agreements, such as the Hague 
‘Convention of 1907 and the Geneva Convention of 1929, the author shows 
that it is now not only juridically possible, but even obligatory, to make those 
who violate the laws and customs of war answerable before the law. 
Professor Trainin argues that a state should bear political responsibility 
for international crime whereas criminal responsibility must lie with the 
natural persons guilty of the crimes committed. While recognizing the un- 
questioned moral and material responsibility of the German people for the 
wrongdoings of the Hitlerite gang, the author believes at the same time that 
this responsibility cannot be determined by the usual methods of criminal 
law. ‘It is necessary to determine realistically and concretely what groups 
and persons should be deemed the inspirers, organizers, accomplices, or 
perpetrators of the Hitlerite crimes and who should bear, in this connection, 
criminal ‘responsibility.’ * Hitler and his clique are the organizers and 
instigators of the crimes in general and at the same time perpetrators of ' 
international crimes such as aggression and violation of treaties. In addi- 
tion to Hitler and his ministers, this group of criminals includes also the 
leaders of the Nazi party, the German military command, and the local 
representatives of the Hitlerite Government. 
© As spokesmen of the Soviet Extraordinary State Committee on War 
Crimes, Professors Trainin and Korovin contend that the United Nations 
War Crimes Commission sitting in London is bogged down on the distant 
approaches to the questions of tribunal and punishment. -So far the Com- 
mission has produced seven lists of war criminals and the natural question 


8 Professor Alexander N. Trainin, ‘ ‘Ugolovnaya Otvetstvennost Gitlerovtzev” (Crimi- 
nal Responsibility of the Hitlerites), 1944 (Institute of Law, Academy of Sciences of the 
. U.S.S.R., published under the editorship of Academician A. Y. Vyshinsky; at present, 
Andrei Y. Vyshinsky is Vice Commissar for Foreign Affairs); see comprehensive review of 
this work by the present writer in American Bar Association Journal for July, 1945. 
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to the Allies is: How much time will be required to transfer the criminals 
from the lists to the trial court? ‘Justice is slow in coming; justice is 
moving with brakes on.” . . 

The Soviets also argue that the fascist keket, the ruling Hitlerite 
clique, had also their special “social base” . . . they were supported by 
the powerful German financial and. industrial concerns. The Hitlerite 
Government by a series of measures codperated in the concentration of en- 
terprises and capital and in raising up in the country numerous industrial 
and financial “fuehrers.” For example, by the law of May 15, 1933, sepa- 
rate enterprises were forced to join cartels. In accordance with the law of 
April 80, 1937, joint-stock companies with a capital up to 100,000 marks 
- were subject to liquidation and thenceforth only companies with a oe 
of not less than 500,000 marks were permitted. 

On the basis of the data of 1935, there were in Germany 7,840 companies 
with a capital of 19.6 billion marks, and of this capital 4 billion marks were 
controlled by 15 of the largest concerns (the Farben Industrie, Krupp and 
others), and 6.7 billion marks by 56 other concerns. During the last few 
years the concentration of monopolistic organizations in Germany has cer- 
tainly been carried out on a still greater scale. Powerful financial and 
industrial magnates have appeared. Their political positions were clear: 
they were the owners for whom the Fascist Government machine worked 
zealously. What was their role from the point of view of criminal law? 4 

As far as the jurisdiction of all of the Hitlerite crimes is concerned, Soviet 
exponents of international law postulate their arguments on the basis of the 
declaration signed by President Roosevelt, Marshal Stalin, and Prime Min- 
ister Churchill on November 2, 1948, specifying “territorial” jurisdiction 
for the crimes perpetrated by the Germans on the occupied territories, such 
cases to be tried at the place they were committed, and “real” jurisdiction 
for the crimes perpetrated on German territory or on the high seas, such 
cases to be tried by the courts of the states whose citizens suffered from the 
crimes. Concerning Hitler and his closest associates it was held that ‘‘ Their 
crimes are so enormous and indisputable that they do not require any spe- 
cific investigation or legal procedure.” In view of this joint declaration, 
the fate of Hitler and his clique was to be decided by a political verdict of 
the governments of the victor democratic powers. 

Another contemporary Soviet jurist advances the argument that the 
honor of the initiative of propounding the problem of the criminal responsi- 
bility of international criminals belongs to Russian juridical thought. As 
far back as the nineteenth century Professor F. F. Martens, a well-known 
Russian authority on international law, advocated the necessity of the es- 
tablishment of individual sanctions for the transgression of the laws and 
customs of war. He then argued that a person guilty of violation of the 
customs of war, taken prisoner by the enemy, must not be regarded as a 

i “ Trainin, as cited, pp. 85-86. 
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prisoner of war but should be subject to court martial as a criminal. Thus 
the principle of continuity is beginning to receive serious recognition. 

Professor Korovin contends that Soviet jurisprudence continues to work 
on this problem which is of utmost importance for the return to normal 
international relations. For the first time in the history of mankind, he 
suggests, a theoretical idea is becoming a stern and imminent reality. The 
organized struggle against international crimes and the prompt and effective 
punishment of international criminals are now to become an essential ele- 
ment of the international organization of a stable peace and security.*® 

In further elucidation of this thought, Professor Trainin argues also that 
military discipline is the foundation of any army, “but it is not always a 
question of military discipline alone. To order women and children to be 
burnt or innocent people to be poisoned in gas-wagons has really nothing 
to do with military orders, but is instigation to commit a crime for which 
both the instigators and the perpetrators should be held fully responsible.” ` 

.Such was also the view of the German Supreme Court in Ditmar’s case in 
1921 and a similar standpoint was adopted bythe German Military-Criminal 
Code of October 15, 1940, Article 4 of which says that subordinates carrying 
out illegal orders are liable “if they know that their superior’s orders were 
an ordinary or military crime or misdemeanour.” Accordingly a fascist 
bandit dressed in a military uniform can in no way justify himself by pre- 
tending that while committing his crimes he acted on orders given to him by 
another bandit of higher rank. 

Moreover, both jurists—Professors Trainin and Korovin—contend that 
this is a libel on jurisprudence. Since when and under what laws is a bandit 
who dons the uniform of police official immune from criminal prosecution? 

~ All this so-called jurisprudence is a poorly concealed attempt to protect the 

war criminals from the law, from justice and from punishment.® They 
are equally derisive in their criticism of existing laws affecting extradition 
of criminals. These obsolete laws of extradition might offer refuge to thou- 

sands of Hitlerite criminals. i 


German Monopolies and International Cartels 


One of the most important problems for future peace is the creation of 
political and economic conditions guaranteeing against any possible renewal 
of German aggression. The oft-repeated Soviet view is that this can be 
achieved by way of reconstructing the economic system of Germany which 
` will make it impossible for the military.and economic structure of German 
imperialism, established by German monopolies with the help of interna- 
tional cartels, to be revived in the post-war period. - 

* Professor Eyvgeni Korovin, “K Voprosu Ob Ugolovnoi Otvetstvennosti Gitlerovtsev” 
(Concerning the Question of Criminal Responsibility of the Hitlerites) in Voina 7 Rabochtt 
Klass, No. 17 (September 1, 1944). 

æ Professor A. N. Trainin, “Strategiya Miloserdiya’’ (The Strategy of Clemency) in 
Voina I Rabochit Klass, No. 19 (October 1, 1944). 
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Soviet writers, radio commentators, and political observers argue reveal- 
ingly that during the first World War voices were heard in the camp‘of the 
then anti-German coalition warning against the danger of “coalition pacifica- 
- tion” of Germany after the war. They also recall that the inter-parliamen- 

tary conference of the countries of the Entente which was held in April, 

1916, for the purpose of discussing post-war economic problems expressed its 
_ unanimous desire for the establishment of an “economic entente.” ‘These 
_ plans, which aimed at the economic disarmament of Germany, were opposed 
by other projects belonging to some business circles in England, which were 
closely connected with the German monopolies. They were in favor of un- 
limited freedom of trade with Germany.” 31 

To substantiate this view Soviet spokesmen cite many statements made 
by leading American businessmen and political leaders, including the thesis 
recently expounded by former President Herbert Hoover and corresponding 
leading spokesmen in Great Britain, to the effect that these “voices are in 
favor, openly or disguised,” of the preservation of German monopolies and 
ipso facto are in favor of preserving the military and economic structure of 
Germany. Moreover, authoritative Soviet political economists have. re- 
peatedly made their position clear; namely, that the champions of interna- 
tional monopolies and cartels cannot imagine an economic and political 
equilibrium in Europe without the existence of German monopolies and 
cartels. In accordance with their plans the reéstablishment of free trade 
after the war must first of all mean freedom for the making of new cartel 
agreements with German monopolists. In this respect the British White 
Paper on Employment Policy regarding’the post-war organization of English 
industry published in the beginning of January 1944 is characteristic of the , 
British trend of thought. This plan recommends a speedy abolition of gov- 
ernment control over industry, complete return to the principles of free 
trade, and reéstablishment of all pre-war connections of British industry; 
hence also the connections with German cartels. 

Therefore the Soviets make bold to state that if the United Nations do not 
reach an agreement regarding the question of the liquidation of German 
monopolies, Germany will once more become the chief center for interna- 
tional cartels as she was prior to this war. 

Soviet spokesmen were equally apprehensive about the prospect of World 
War III and the reluctance on the part of powerful circles in the United 
States and in Great Britain to eradicate German ‘economi imperialism via 
the cartel system roét and branch. In their weekly summaries on interna- 
tional themes beamed to North America and to their domestic audiences 
Soviet radio commentators continually remind their listeners that the 

7 Konstantin Hofman, “O Nekotorikh Planakh Spaseniya Germanskikh Monopoli” 
(Concerning Some Plans for the Salvation of German Monopolies), in Krasnaya Zvezda, 
October 11, 1944. Krasnaya Zvezda (Red Star) is. the official organ of the State Com- 
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Farben-Industrie chemical trust, Krupp Iron Works, and other German 
monopolies, in addition to their numerous branch enterprises abroad, have 
been establishing new ones in various so-called neutral countries, i.e., Argen- ` 
tina, Spain, Portugal, Switzerland, and Sweden. Their owners are citizens 
of this or that neutral country but their real masters are in Berlin, Cologne, 
and Frankfort. German monopolists are paying particular attention to the 
preservation and development of their operating bases in Latin American 
countries. To further substantiate this view the Soviets contend that in’. 
addition to the variegated economic penetration Germany meddled in 
political and in other domestic affairs of Latin American countries through 
- its commercial channels. Thus in the field of international trade prior to the 
war between Germany and the United States the Germans occupied a - 
prominent place in thè sale of industrial equipment, agricultural implements, 
electrical. equipment, and metal manufactures.: Important coffee planta- 
tions in Brazil, Mexico, Venezuela, Ecuador, and Colombia, cotton and sugar 
plantations in Peru, large steel foundries in Chile, oil wells in Argentina, 
Colombia, and Mexico belonged to and were controlled by Germans. In the 
same way, Germans were and still are the owners of copper mines in Brazil 
and of breweries and hotels in many ‘Latin American countries, while they . 
played an important role in the medical supply trade of Peru.” 

Thus the Soviet thesis is the indubitable fact that the United Nations’ 
victory will not be complete after the military defeat of Hitlerite Germany 
unless and until Germany’s economic disarmament is carried out expedi- 
tiously and effective measures are taken against German monopolies and 
cartels.* 


The Soviet Union’s Withdrawal from the Chicago Civil Aviation Conference 


The sudden Soviet withdrawal from participation in the International 
Civil Aviation Conference which opened in Chicago on November 1, 1944, 
boded ill to the efforts in behalf of international collaboration for an enduring 
peace. The Soviet Home Service issued a brief broadcast on October 29 
stating that the “Soviets will not attend the Chicago Aviation Conference 
because Portugal, Spain, and Switzerland have been invited to attend this 
conference.” * . 

Shortly thereafter, on the same day, the official Soviet news agency issued 
the following supplementary statement: ‘TASS is authorized to state that in 
view of the fact that countries like Switzerland, Portugal, and Spain have 
also been invited to the Chicago conference, countries that for many years 


38 F, Glebovakii, “‘Gitlerovskaya Agentoora V Latinskoi Amerika” (Hitlerite Agents in 
Latin America), in Voina I Rabochtt Klass, No. 16 (August 15, 1944). 

*See present writer’s ‘Legal and Economic Factors Affecting Soviet Russia’s Foreign 
Policy,” in American Political Science Review, Vol. 38 (1944), at pp. 656, 876. 

% Eastern European Weekly Survey (Federal Communications Commission), No. 21 
(November 8, 1944). f 
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have conducted a pro-Fascist policy hostile to the Soviet Union, the repre- 
sentatives of the Soviet Union will not take part in this conference.” 

It is to be noted that the six'Soviet delegates, including high officers of the 
Soviet Air Force, were en route to the conference and reached Winnipeg on 
October 27, but were at once recalled to Moscow. Moreover, a list of the 
Governments and Authorities to whom invitations to attend this conference 
had been issued was published in the Department of State Bulletin for Septem- 
ber 17, 1944, and included also the three countries to whose presence Soviet 
Russia objected; namely, Portugal, Spain, and Switzerland. 

For a week no corroborative information emanating from Soviet Russia 
was received that might elucidate the circumstances surrounding Russia’s 
sudden withdrawal from participation in the International Civil Aviation 
Conference. However, in its issue of November 5, 1944, Pravda justified the 
Soviet Government’s withdrawal by pointing out the analogous situation in 
the case of Finland, which “always appeared in the role of ‘an old democratic 
country’, but this did not prevent her from becoming one of Hitler’s most 
eager satellites. Likewise, a democratic reputation did not prevent Switzer- 
land from conducting a pro-Fascist and hostile policy against the Soviet 
Union for many years.” 

The first definitive explanation of Soviet Russia’s sudden withdrawal from 
the Civil Aviation Conference in Chicago was made in the form of an edi- 
‘torial which was also broadcast by the Soviet European Service in English on 
November 11. The statement follows: 

On October 13 the Soviet Telegraph Agency TASS published a 
statement to the effect that the Soviet Union would not attend the 
international conference on problems of civil aviation which was meet- 
ing in Chicago November 1. In view of the fact that invitations had 
also been sent to Switzerland, Portugal, and Spain, that is, to countries 
with which the Soviet Union does not have diplomatic relations, and 
which for many years have been pursuing a pro-Fascist policy opposed 
to the Soviet Union. One can readily see that this statement isa clear . 
and unambiguous explanation of the weighty grounds which prompted 
the Soviet Union to refuse to participate in the conference.*® 

This editorial commented also on other editorials which had appeared in 
The New York Times and The Washington Post apropos Soviet Russia’s sud- 
den withdrawal from the conference. The editorial further stated that their 
assertions were 

plainly at loggerheads with the truth. When the Soviet Union was 
notified of the conference in Chicago, all that was known was that 


neutral countries would participate—but the exact neutral countries 
were not named. ' 

It goes without saying that there could be no objection to participa- 
tion in the conference of such neutral countries as Sweden or Turkey. 
Not until October 24, or practically at the last moment, was it known 
that Spain, Portugal, and Switzerland—in other words, countries 

4° Voina I Rabochit Klass, No. 21 (November 1, 1944). 
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which still do not have diplomatic relations with the Soviet Union— 
obviously reflecting their pro-Fascist policy—had also been invited 
to the conference. f 

It turned out that some neutral countries invited to the conference 
were such as had been maintaining diplomatic relations all along with 
Hitlerite Germany right up to the present—which had been on un- 
failingly good terms with Germany’s satellites and which had not seen 
fit to establish normal relations with the USSR. No wonder then the 
Soviet Government is loathe to have anything to do with the govern- 
ments of countries who have all along been pursuing a pro-Fascist 
policy hostile to_the Soviet Union. Well, then, there is cause for 
rejoicing. The Chicago Conference may have lost the participation 
of the Soviet Union; but then it gained the addition of three such 
important countries as these.. - 

Far-sighted observers, however, take a different view. In a broad- 
cast on October 30, a United States radio commentator came to the. 
conclusion that it would be much more important for Russia to be 
Pesant at the conference than Spain, Portugal, and Switzerland. Per- 

ps this conclusion will receive wider support after the Chicago 
Conference if not at the conference itself. . 


Thé Soviets further contend that political questions are uppermost in the 
development of international air transport after the war. It is obvious that 
questions connected with the post-war sir policy of the leading countries are 
_ an integral part of all questions relating to post-war world organization. In 
fact, months preceding the opening of the Civil Aviation Conference in Chi- 
cago, authoritative Soviet writers had stated their point of view in Russia’s 
leading political-economic journals. Post-war development of interna- - 
tional air transport will depend on the international political situation. The | 
remarkable progress of the aircraft industry during the war as well as the 
technical achievements in aircraft construction and performance have opened 
up great possibilities for the post-war development of all types of civil avia- 

. tion. The Soviets further contend that the British Government regards air 
transport as its ‘‘chosen instrument,” apparently intending to put aviation 
in a privileged position similar to that heretofore enjoyed by the British 
merchant marine. 

During the war the United States has gained much experience in the con- 
struction of transport planes and has strengthened its position in the sphere 
of air communications, the more so since it has encountered no serious com- 
petition ‘from other countries. Both British and American air circles an- 
ticipate a serious rivalry in post-war air transport and international air 
routes. Likewise the question. of the creation of an international air center 
and that of the rights of the smaller countries in such a center are arousing . 
much interest. The Americans are in favor of an international organization 
with limited rights—whereas the British want a world organization, control- 
ling the distribution of air routes. 


“ Colonel M. Tolchenov, ‘‘Poslevoyenneye Probleme Grazhdanskoi Aviatzi” (Post-War - 
Problems of Civil Aviation) in Votna I Rabochtt Klass, No. 11 (November 1, 1943). 
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As in the case of international monetary arrangements Soviet observers 
have been following trends and public discussion bearing on international air 
transport problems after the war both in the United States and Great 
Britain. 

Accordingly, they have summarized for Soviet students aad government 
officials American and British analyses bearing on “freedom of the air,” and 
“spheres of influence” in the light of the respective business interests a each 
country. Since the Soviet Government exercises a complete monopoly on 
foreign trade, including aviation and air transport, they are not so vitally 
interested in these subjects. Therefore, the Soviets are merely ‘active ob- 
servers.of the “schemes that are being developed for the internationalization 
of all air routes, or, at least the airports and bases. On the other hand, some 
believe that each country should be allowed to organize its own inland air 
routes as well as controlling of air cargoes passing over it. Much attention 
is being devoted to post-war rivalry in the field of air transport.” Soviet 
writers are aware of the trends that governments of all countries will give 
much support to civil aviation; that powerful air concerns which have made 
their appearance in the course of the last few years are exercising a tremen- 
dous influence on the machinery of the state; and that a large afmy of various 
air experts will be available after the war. And, consistent with their pre- 
viously expounded arguments, the Soviets contend that of great influence on 
the development of aviation will be the foreign political and strategic inter- 
ests of the leading countries.“ | 

Undoubtedly there were other TAN factors that prompted Soviet 
Russia’s dramatic withdrawal from the Chicago Civil Aviation Conference. 
Similarly, the All-Union Chamber of Commerce in Moscow did not send 
delegates to the International Business Conference held in Rye, New York, 
November 10-18, 1944. Since the Soviet Government exercises a complete 
monopoly of foreign trade, has no investments in foreign countries; and since 
there is practically no private enterprise within the USSR, the Soviet Gov- 
ernment did not deem it propitious to send a delegation. Unlike the Civil 
Aviation Conference, Mikhail M. Gousev of the Amtorg Trading Corpora- 
tion of New York was accredited as an observer at the Rye International 
Business Conference.“ 


The Atlantic Charter as a Legal Instrument 


As promulgated by President Roosevelt and Prime Minister Churchill on 


2 V. Cheprakov, “Mezhdunarodnei Vozdushnei Transport Posle Voiny” (international 
Air Transport After the War) in Mirovoye Khozatsivo I Mirovaya Politika, No. 6 (June, 
1944), pp. 49-60. 

“a Editorial Note, “O Konferentaii V Chicago I O Sovietskom Soyuze” (Concerning the 
Conference in Chicago and the Soviet Union), i in Voina I Rabochii Klass, No. 20, November 
1, 1944. 

“ In addition to Mr. Gousev, Amtorg was also represented by four advisers: I. V. Agapov, 
B. Gourin, D. Mailov and Bella Solasko. 
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August 14, 1941, the eight points of the Atlantic Charter were intended to 
- become the’ common principles of the United Nations on which they had 
hoped to base a better future for the world.® This document was a joint 
declaration broadcast to the world by the two Heads of State and was sub- 
sequently solemnly subscribed to in a formal United Nations Declaration 
signed by 26 nations in Washington on January 1, 1942. Since then, 11 
more nations have affixed their signatures to this document. The Atlantic 
Charter was further explicitly accepted as a basis of the peace, settlements in 
the Anglo-Russian Treaty of Mutual Assistance signed in London, May 26, 
1942, The Charter was also reaffirmed in the Joint Four Nation Declara- 
tion issued by the United States, Great Britain, Soviet Russia, and China in 
Moscow on November 1, 1943. Thus these formal diplomatic instruments 
have unquestionably given the Charter the status of recognized international 
law and of a bona fide legal instrument. 

Yet Soviet spokesmen assert that the Atlantic Charter and the Moscow 
Declaration of Foreign Ministers of October 30, 1943, are not sufficiently 
precise instruments for settling the complicated problems of war and peace. 
To be sure, their apprehensions were expressed months preceding the 
Crimea Conference. One of Soviet Russia’s leading observers questioned 
whether it was wise to adhere in all cases to the principle of unconditional 
surrender first proclaimed by President Roosevelt and Prime Minister ` 
Churchill at their Conference in Casablanca in January, 1943, and which was 
later incorporated in the Moscow Declaration. 

To substantiate this view Professor Shtein cites the fact that the Soviet 
Union thought it best not to ask for unconditional surrender in its negotia- 
tions with Finland. The willingness to forego a demand for unconditional 
surrender on other Hitlcrite satellite states might tend to unite the anti- 
Fascist and democratic forces in those countries so that they could take their 
Jand out of the war on Adolf Hitler’s side and pu the active struggle on the 
side of the United Nations. 

Current events have demonstrated that this view was not an expression of 
an individual writer. On the contrary: It has been translated into action on 
` four successive occasions, i.e., the armistices concluded by the Soviet Union 
in behalf of the United Nations with Rumania on September 12, 1944, with 
Finland on September 19, 1944, with Bulgaria on October 28, 1944, and with 
Hungary on January 20,1945. This writer makes bold to suggest that the 
leaders of the movement in England who claim the Atlantic Charter bans 
any territorial changes affecting the German state 


are the same people who a while back were for the policy of former 
Prime Minister Neville Chamberlain and were grouped around the 
renowned Cliveden clique. They are the ones who shout now that a 
dismemberment of German territory in favor of any other governments 
cannot morally be approved. It is permissible to remind ourselves 


# War Documents (Department of State Publication 2162), 1944. 
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that the moral doubts of these persons were never aroused at a time 
when Chamberlain assisted in the dismemberment of Czechoslovakia 
in favor of Germany at the Munich Conference. These same people’ 
assisted the conquerors’ pretensions of the so-called Polish Government 
toward territories in the Ukraine and White Russia.** 


Since these statements were written many events of epoch-making sig- 
nificance have occurred that might cause Soviet spokesmen to modify some- 
what their attitude toward the Atlantic Charter. In fact, Marshal Stalin 
affixed his signature in behalf of the USSR to the Crimea Conference Decla- 


ration which, in turn, gave the Atlantic Charter uncontestable legal status 
in these terms: 


‘By this declaration’ we reaffirm our faith in the principles of the 
Atlantic Charter, our pledge in the Declaration by the United Nations 
and our determination to build, in coöperation with other peace-loving 
nations, world order under law, dedicated to peace, pouty, freedom 
and the general well-being of all mankind. 

This trend of thought has also been voiced by Marshal Stalin on several 
recent occasions.® It is hoped, therefore, that an effective modus vivendi 
will be formulated at San Francisco with a view to galvanizing into action 
the principles enunciated in the Atlantic Charter. . 


The Soviet Union’ s Pine Interest in the Far East 


The U.S.S.R. offered a non-aggression pact to Japan first in December, 
1931, after the outbreak of war in Manchuria. From the very beginning the 
Soviets had let it be known where their sympathies lay in regard to Chinese 


‘independence and the outcome of the war in the Far East. 


The’ Neutrality Pact between the U.S.S.R. and Japan, signed in Moscow 
on April 18, 1941, by Yosuke Matsuoka and Yoshitsugu Tatekawa, and 
Vyacheslov Molotov, provided in Article II that: “Should one of the con- 
tracting parties become the. object of hostilities on the part of one or several 
third powers the other cdntracting party will observe neutrality throughout 
the duration of the conflict.” 

The Pact said nothing about a policy of friendship in case of war or even of 
refraining from aiding the enemy of the other party. In fact, the official 


4 Professor Boris Shtein, “O-b Atlanticheskoi Khartii” (Concerning the Atlantic Charter) 
in Voina I Rabochii Klass, No. 9 (May 1, 1944). , 

41 The Crimea Conference in Department of State Bulletin, Vol. XII, No. 295 (February 
18, 1945), p. 215. 

: 48 Josef V. Stalin, “O Velikoi Otchechestvennoi Voiny Sovetskogo Soyuza” (Concerning 
the Great Patriotic War of the Soviet Union), 1944; and “27th Anniversary of the October 
Socialist Revolution: Report of the Chairman of the State Committee of Defense,” given 
in Russian in Pravda, No. 268 (November 7, 1944). 

As of January 1945, the following were members of the powerful policy-making State 
Defense Committee: Josef V. Stalin, Vyacheslav M. Molotov, Lavrenti P. Beria, Gen. 
Nikolai Bulganin, Lasar M. Kaganovitch, Georgi N. Malenkov, Anastas I. Mikoyan, and 
Nikolai A. Voznessensky. 
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comment was that ‘‘the conclusion of the treaty with Japan has not yet 
settled all the various problems of Soviet-Japanese relations but it opens the 
road to their settlement.”’ “ 

Moreover, throughout the war with Germany, the Soviet Union comained 
neutral with respect to Japan. The Soviets were thus able to devote their 
maximum energy to the Western Front while immobilizing large bodies of 
Japanese troops in Manchuria and in Korea. Now that Germany has been 
defeated the Soviets have already begun to make preparations for political 
‘and military offensives against the Japanese. ‘For the Soviets can ill afford. 

‘to be left out of the peace conference which will plan the future of the 
Orient. 

However, Soviet neutrality in the Far East has been of a different charac- 
ter from the generally accepted concept of neutrality. It was a neutrality 
in the narrow sense of the word. Moreover, several months after the Neu- 
trality Pact was concluded the Japanese Government protested to the ` 
Soviet Government against the shipment of American goods through Vladi- 
vostok. In turn, the Soviet Government protested against this “unfriendly 
act” on the part of the Japanese Government. As a consequence of this 
diplomatic exchange between these two neutral powers the United, States 
Maritime Commission decided in principle, on October 22, 1941, to discon- 
tinue the shipment of materials to the U.S.S.R. by way of the Pacific. Also, 
early in the fall of 1941 all water routes in the Vladivostok region were 
mined by the Soviets. 

_ Russo-Japanese relations have become all the more strained as a result of 
serious incidents which occurred on the Manchurian border, especially since 
December 7, 1941, when Japan attacked Pearl Harbor. Shortly thereafter, 
on February 26, 1942, the Soviet Government sequestered all Japanese 
holdings in Soviet territory and placed them under control of a Commissar 
for Alien Property. The growing unfriendly relations between Soviet Rus- ` 
sia and Japan were conspicuously reflected in the Soviet press and radio. 
Thus on the occasion of the first anniversary of the Russo-Japanese neutral- 
ity agreement editorials in the Soviet press pointed out that political ex- 
pediences and military exigencies justified this treaty; but they were equally 
outspoken in stating: 


` It is important that the Japanese military-fascist cliques, who are 
drunk with their military successes, should realize that all their prattle 
about a war of aggression in the North will harm Japan above all.®° 


The districts in the eastern part of the U.S.S.R., primarily the Far East 
and also the districts located in the country’s interior, are in a class by them- - 
selves. They were singled out for special attention in the Third Five-Year 
‘Plan. Soviet spokesmen, press, and radio have continually reiterated the 


49 Tsvestiya, April 15, 1941. % Pravda, April 13, 1942, 
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strategic significance of the Far East which made it particularly obvious that 
unless they achieve a comprehensive development of the principal economic 
centers of the country, they cannot safeguard their vital interests as a state. 
Accordingly, the Soviet Government has undertaken, and in a large measure 
carried out, a gigantic program of economic development in Siberia. They 
left no stones unturned in order that the Far East might produce locally all 
its requirements in fuel and, as far as possible, metal, machinery, cement, 
lumber, building materials, foodstuffs, and completely meet its own require- 
ments in potatoes and other vegetables. All of the economic and industrial 
developments of this area are in consonance with the principle promulgated 
by the People’s Commissar for Foreign Affairs, Vyacheslav M. Molotov, who 
stated on March 14, 1939, that ‘We regard the Far Eastern Territory as a 
mighty outpost of Soviet power in the East which must be strengthened in 
-every way.” ' 

In addition the fisheries of Kamchatka, ie Sea of Okhotsk, and the Gulf 
of Tartary play an important part in the food supply not only of the Far 
Eastern Region but of the Soviet Union as a whole. 

Of equal significance is the Soviet Union’s abiding interest in other areas in 
the Far East. Since 1924 Outer Mongolia has been, to all intents and pur- 
poses, a dependency of the U.S.S.R. This phenomenon is evidenced by the 
Treaty of Mutual Assistance between the U.S.S.R. and the Mongolian Peo- 
ple’s Republic of March 12, 1936. Similarly, Sinkiang (Chinese Turkestan) 
has been under Soviet fafldencs during the period 1920-1942. Following the 
German onslaught on the U.S.S.R. in June, 1941, the Sinkiang area fell 
under the “sphere of influence” of the Chinese Government in Chungking. 
Since the middle of 1944, when the German armies were driven from Russian 
soil, the Soviet Government has again begun to exert its powerful influence 
in Sinkiang. Consequently difficulties or skirmishes between or on the 
Sinkiang-Outer Mongolia frontier are likewise a source of trouble between 
China and the Soviet Union. 

Soviet spokesmen and publicists have made it abundantly clear that their 
abiding and far-reaching interest in the Far East will be implemented by a 
dynamic unilateral course of action different from that pursued in Europe. 
The present civil war in Sinkiang, precipitated by the competently led Tar- 
tars and Kazakhs, is buf one manifestation of Soviet far-flung activities in 
the Far East: Outer Mongolia, Sinkiang, Northern China (Yenan), Man-~ 
churia, Korea, and Tibet. Soviet expansionism in the Far East has always 
been a basic continuance core of U.S.S.R. foreign policy. Clearly, after the 
defeat of Japan, costs entailed in further prosecution of Soviet expansionism 
in the Far East will be greatly reduced and the gains to be derived therefrom 


The Land of Socialism Today and Tomorrow (Reports and Speeches at the Eighteenth 
Congress of the Communist Party of the Soviet Union, March 10-21, 1939), Moscow, 
1939, p. 135. 
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infinitely increased, whereas the costs entailed in the Sovietization of South- 
eastern Europe are enormous in proportion to`the expected gains to be 
derived therefrom. Moreover, the Stalin regime is better equipped for a 
far-reaching expansionism in- the Far East than in Europe politically, eco- 
nomically, psychologically, and geographically. 

It should be noted that the Soviet Government did not participate in the 
Cairo Conference of December 1, 1943. Hence the Stalin regime is not a 
signatory to the. Cairo statement wherein the Governments of China, United 
States, and Great Britain declared: “‘ Mindful af the enslavement of the peo- 
ple of Korea, are renne that i in due course Korea shall become free and 

, independent.” ® 

The traditional feud febre Marshal Josef V. Stalin and Generalissimo . 
Chiang Kai-shek has had deleterious effects on the prosecution of the war 
against Japan. ‘This feud is a reflection of the deeply-embedded divergent 
national interests which had been, and in all probability will continue to be, 
a deterrent factor in the projected unification of China. Should this 
“breach” continue unabated it will cause the United States grave embar- 
rassment. American military strategy in the Far East might have to un- 
dergo a radical shift and change commensurate with Soviet interests and its 
course of action in the Far East.% Obviously the American-Chinese-Soviet 
problem will become progressively more complex as time marches on. 


Conclusions: Can the United Nations Survive Victory 
and Effect a Durable Alliance? 


What are the safeguards against disunity among the Great Powers them- 
selves? In answering these protentous questions the quintessence of Soviet 
current thinking appears to be motivated by the belief that the area of dis- 
agreement between the two major capitalist countries—Great Britain and 
the United States—is wider than that between the Soviet Union and the 
United States. Curiously enough, divergencies between Great Britain and 
the United States were conspicuously brought into-the open at the Hot 
Springs Food Conference, Bretton Woods, Dumbarton Oaks, and at the 
Chicago Aviation Conference and the Rye Business Conference. Inthe 
light of these and other extenuating circumstances authoritative, Soviet 


8 War Documents (Department of State Publication 2162), Washington, 1944, p. 26. 

8 Kh. Hidus, “Ostavka Todzho I Polozheniye V Yaponii” (Tojo’s Resignation and the 
Situation in Japan), in Mtrovoye Khozaistvo i Mirovoya Politika, No. 9 (September, 1944); 
V. Maslennikov, “Na Vosmom Godu Osvoboditelnoi Voiny” (The Eighth Year of the War 
of Liberation in China), in Mirovoye Khozaistvo i Mtrovoya Politika, No. 10-11 (October- 
November, 1944); B. Grigeriev, “Kitai Na Vosmom Godu Voiny” (China in the Eighth 
Year of War), in Bolshevik, No. 17-18 (September 1944); I. A. Alexandrov, “K Polosheniyu 
V Kitaye” (About the Situation in China), in Voina ¢ Rabochit Klass, No. 14 (July 15, © 
1944); V. Avarin, Kitai Na Nyneshnem Etape Voiny (China in the Present Phase of the 
War, in Voina i Rabochtt Klass, No. 23, December 1, 1944). 
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spokesmen are in unison in promulgating their thesis; namely, that the 
Atlantic Charter, the Moscow and Teheran Declarations, the Dumbarton 
Oaks and Bretton Woods Proposals, andthe Crimea Declaration are sig- 
nificant milestones in the concerted efforts in behalf of international security 
and lasting peace. However, these instrumentalities in and of themselves 
will not prevent resurgence of a disguised Fascism nor peremptory use of 
force; they must be implemented by effective machinery to translate these 
inoecamants” into action. 

For no peace treaty can insure lasting peace in Europe unless effective 
measures are taken for the economic, military and political disarmament of 
Germany. .Nor is this all. Economic disarmament cannot be effective 
unless it is applied to the German economy as a whole; hence all German in- 
dustry must be either liquidated or controlled. It is the Soviet Govern- 
ment’s current fiscal policy to remain a planned economy country. There- 
fore, Russia intends to preserve her all-embracing government monopoly of 
foreign trade. Of necessity parallel Soviet foreign economic policies will - 
probably be practiced in bordering countries liberated by the Red Army. 
Consequently political rather than commercial problems will be given 
preferential consideration during the penod of economic reconstruction and 
industrial development. 

Barring unforeseen events, the present Soviet Government will not be 
prone to sacrifice basic Soviet principles and policies in its eagerness to re- 
construct the devastated areas within the shortest possible time. The 
problems of post-war reconstruction and of the measures being taken by the 
Soviet Government to meet them will continue at an accelerated rate but the 
present Soviet leaders appear not to be disposed to deviate from their basic 
objectives: 

a. To establish the U.S.S.R. as the greatest planetary economic and 
political power supported by the most effective land armies; 
hence their glorification of Nov. 19th as Artillery Day. 

b. To effect a collectivized system of society and reduce the area for 
free enterprise and free competition to their minimum, com- 


mensurate with prevailing social and economic conditions in each 
country affected. 

c. To continue its rigid governmental control of for eign trade of all the 

16 Soviet Union Republics and eventually of the countries that 
have recently been liberated by the Red Army, especially within 
their newly established security zones. l 

d. To reconstruct the heavy industry in the Ukraine and to expand the 
vast establishments of heavy industry in Soviet Central Asia and 
in the Soviet Far East; each area to be economically and muitarily 
self-sufficient. 

e. The building of a large Red Fleet has been, and continues to be, 
one of the Soviet Government’s preferential projects. Russia’s 
urge to the sea has always been blocked by the British Navy 
and diplomacy. Soviet foreign policy has always been directed 
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' toward obtaining outlets to the Mediterranean Sea and the Indian 
Ocean as well as'control of the outlet from.the Baltic Sea into the 
Atlantic Ocean. 

f. To eradicate illiteracy and to increase the standard of living of the 
Soviet people will remain basic cores in the shaping of Soviet 
domestic and foreign policy. 

g. To receive recognition and Tens not only as a great political 
power but also as a great creator of economic wealth, being self- . 
sufficient in practically all strategic raw materials within its own 
frontiers. 

h. To establish national. “Security zones” in Europe and the Far East 
on land and sea frontiers; to strengthen Sovietism within the 
boundaries of the U.S.S.R. and expand the same into each security 
zone area, as commensurate with prevailing political, psycho- 
logical, sogial, and economie conditions. 


Moreover, contemporary Soviet spokesmen have made it E T 
clear that they must take destiny into their own hands, particularly in view 
of their skepticism concerning the British Foreign Office. They are willing 
to participate in an international organization of security consistent with and 
in the interest of the Soviet Union’s basic policies and provided the Govern- ` 
ments of the United States and Great Britain assent to the Kremlin’s prof- 
fered course of action in establishing security zones in Southeastern Europe 
and in the Middle East, especially in Iran and via the Straits. The govern- 
ment crisis in Iran, precipitated by the Soviets, of December, 1944,5 and the 
Kremlin’s announcement on March 20, 1945, requesting revision of the 
Montreux Convention of July 20, 1936, clearly indicate positive trends of 
Soviet penetration into the Mediterranean area and the Near Hast.*5 

In addition, the Stalin Regime is not yet convinced that the British For- 
eign Office and the American State Department are sincerely interested in 
establishing an effective collective security system. 

This appears to be the primary reason that prompts the Soviet ibadete to 
strengthen their national security by organizing a cordon cordial of small 
nations. The states within these security zones should be endowed with 
governments that will be definitely friendly to the Soviet Union and, what is 
more important, will be inclined to far-reaching economic and social reform 
that eventually will lead toward a collectivist system of society in Europe 
and in the Far East. 

Eminent Soviet writers have also given credence to the suggestion that the 
best way to safety lies in collaboration, rather than in isolation. But bitter 
experience has taught the Soviets the lessons of history; major powers caused ` 
and made World Wars I and II; hence major powers can create conditions 
to prevent wars and enforce peace and vice versa. Moreover, political fac- 


# “Soviet-Iranian Oil Controversy” in Eastern European Weekly Survey (Foreign Broad- 
cast Intelligence Service), No. 21 (November 8, 1944), pp. 17-18. 

% The Montreux Convention gave Turkey the right to fortify and control the Straits for 
twenty years. See text of this treaty in League of Nations Treaty Series, Vol. 173, p. 213. 
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tors are determining factors in contemporary world affairs. Therefore the 
really vital problem is how to dissipate deeply embedded cross-currents of 
suspicion and to develop between and among the major powers a disposition 


to consult and to. agree, thus effectuating the purposes of the projected 
United Nations Charter. 


sL. Gatovakii, “O Roli Politicheskikh Faktorov y Voiny” (Concerning the Roles of 
Political Factors in War), Moscow, Ogiz, 1944. For an earlier summary of Soviet views on 
collective security, see Charles Prince, “The U.S.S.R. and International Organizations,” in . 
this JOURNAL, Vol. 86 (1942), pp. 425-445. 


THE DISPOSITION OF ENEMY DEPENDENT AREAS 


l By Annmrra Baker Fox 
Institute of International Studies, Yale Universtiy. 


If a defeated Japan is to be “pared back to‘her volcanic core,” China will 
be a prime beneficiary. The Cairo Declaration promised to return to her 
Formosa, the Pescadores, and Manchuria. But what of those parts of the 
Japanese colonial empire which were not Chinese? Some other arrange- 
ments must be made for Korea and the Japanese mandated islands. Liqui- 
dation of Italy’s African empire raises similar questions. 

What is the range of possibilities? At one extreme is immediate and 
complete independence, possible in the case of Korea. At the other extreme 
is outright annexation by one of the powers, as might be advisable in the 
case of the Japanese mandated islands and the African colonies. In be- 
tween, the following alternatives are available for any of these possessions: 

1. A mandatory state might govern the area subject to supervision by 
the equivalent of the Permanent Mandates Commission, as was done in 
Tanganyika, New Guinea, and formerly in Iraq.! 

2. Two or more states might jointly control thé area either directly or 
through a multi-national commission, as was done in the New Shree and 
formerly in Albania? $ 

3. An agency of a general international organization might ERT 
the area, as was the case in the Saar before the plebiscite. 


1 For discussions of the mandate system see Quincy Wright, Mandates Under the League of 
Nations, Chicago: University of Chicago Press; 1930; Aaron M. Margalith, The International 
Mandates, Baltimore: The Johns Hopkins Press; 1930; Norman Bentwich, The Mandates 
System, London: Longmans; 1930; John A. Decker, Labor Problems in the Pacific Mandates, , 
New York: Institute of Pacific Relations; 1940; Emanuel Moresco, Colonial Questions and 
Peace, Paris: International Institute of Intellectual Codperation; 1939. 

2 For general discussions of joint control see L. Oppenheim, International-Law, 2 vols., Lon- 
don: Longmans; 1937 (5th ed., by Lauterpacht); Norman L. Hill, International Administra- 
tion, New York: McGraw-Hill; 1931; Raymond Leslie Buell, International Relations, New 
York: Holt; 1925; M. F. Lindley, The Acquisition and Government of Backward Territory tn 
International Law, London: Longmans; 1926; Royal Institute of International Affairs, The 
Colontal Problem, London: Royal Institute of International Affairs; 1937. A more detailed 
discussion of some examples may be found in Francis B. Sayre, Experiments in International 
Administration, New York: Harper; 1919. 

3 Some kind of international supervision over a native administration is often proposed for 
areas like Korea, and superficially this might appear to be a fourth alternative. However, 
if this supervision is not confined to moral persuasion but also includes the power to make 
and execute important decisions, it becomes either a type of joint control or international 
administration. This is equally true in the case of proposed regional commissions for back- 
ward areas. 
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The adequacy of any suggested solution may be.judged by the following 
tests. (1) Will it avoid the creation of a power vacuum useful to some 
future aggressor and thereby jeopardize the security of the victors or 
promote a conflict among them? (2) Will it preserve the respect of the 
smaller states and of world opinion in general? The solution must not 
disregard the Atlantic Charter’s promises regarding self-government, non- 
aggrandizement, and equal access to natural resources. (8) Will it protect 
and promote the interests of the native population? 

Judged in relation to these goals, certain proposals for the disposition of 
ex-enemy possessions lack feasibility. Thus immediate and complete inde- 
pendence for Korea, as for other areas under consideration, would fail to 
meet the first test. Neither could the United States assume unqualified 
possession of the Japanese mandated islands without causing an uproar 
about violating the Atlantic Charter. Nor would Italy—even if she were 
permitted to retain her colonies—possess the economic power to meet the 
test regarding native welfare. 

Following the First World War the Allies adopted the mandate system 
to dispose of colonial territories in conditions like those under consideration. 
Thus they sought to avoid the evil reputation of victors who profit by the 
spoils of war while shunning the risks of joint control.4 The latter objective 
was more nearly achieved, since the desire for colonial dependencies was 
sufficiently strong to restrict the powers of the Permanent Mandates Com- 
mission to the mildest form of supervision. Even the legal obligations 
embodied in Article 22 of the League Covenant were met only approxi- 
mately. Nevertheless it has been possible for a Class A Mandate to obtain 
its independence as promised. Furthermore, administration of many of the 
mandates was favorable to the native inhabitants, the Japanese mandated 
islands being a notorious exception. However, the failures with respect 
to particular mandates were so glaring and the achievements fell so short 
of the proponents’ expectations, that disillusionment. with the entire system 
now. prevails. Therefore other forms of international control are again 
being considered as preferable alternatives to the mandate system.§ 

Some writers reject out of hand any form of joint control with the simple 
assertion that such schemes have not been successful in the past. Those 
who approve of this alternative often overlook the implications of joint 
control. Ample: historical evidence is nevertheless available to indicate 


4David Hunter Miller, The Drafting of the Covenant, New York: G. P. Putnam; 1928; 
Pitman B. Potter, “Origin of the System of Mandates Under the. League of Nations,” in 
American Political Science Review, Vol. XVI (1922),.pp. 563-83; G. L. Bear, African Questions 
at the Paris Peace Conference, New York: Macmillan; 1923; Edward M. House and Charles 
Seymour, What Really Happened at Paris, New York: Scribner; 1921; Robert Lansing, The 
Peace Negotiations, Boston: Houghton Mifflin; 1921; Jan C. Smuts, “The League of 
Nations, A Practical Suggestion,” reprinted in David Hunter Miller, work cited, Vol. I, 
pp. 23-60. 

3 A further evaluation of the mandate system will appear in the concluding section. 
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the defects inherent in joint control arrangéments and the conditions under 
which this type of government is most likely to succeed. Judgments 
- concerning the third alternative—administration by an agency of a general 
international organization—must remain tentative for lack of experience. 
It will be further considered, however, after a closer examination of joint 
` governments as they have existed in the past. 

The ensuing observations are based on a study of joint control as it was 
exercised in the historic cases of condominium in Schleswig-Holstein (Prus- 
sia and Austria, 1864-66), Samoa (Great Britain, the United States, and 
Germany, 1889-1900),7 the New Hebrides (Great Britain and France, 
1906- ),? and the Anglo-Egyptian Sudan (1889- );* in the joint pro- 
tectorate of Tangier (Great Britain, France, Spain, Portugal, Belgium, the 


e A selected bibliography includes Lawrence D. Steefel, The Schleswig-Holsiein Question, 
Cambridge: Harvard University Press; 1932; Edouard Simon, The Emperor William and His 
Reign, London: Remington and Co.; 1888; James Wyoeliffe Headlam, Bismarck and the 
Foundation of the German Empire, New York: Putnam; 1899; Great Britain, Foreign Office, 
Schleswig-Holstein (Handbooks Prepared Under the Direction of the Historical Section of the 
Foreign Office, No. 35), London: H. M. Stationery Office; 1920; Sarah Wambaugh, A Mono- 
graph on Plebiscites, New York: Oxford University Press; 1920; and R. B. Mowat, A History 
of Huropedn Diplomacy, 1816-1914, London: Edward Arnold & Co.; 1922. 

1 Robert Louis Stevenson, A Foot Note to History, New York: Scribner; 1892; R. M. 
Watson, History of Samoa, Wellington, N. Z.: Whitcombe and Tombs; 1918; Felix M. 
Keesing, Modern Samoa, London: Allen and Unwin; 1934; Guy H. Scholefield, The Pacific, Its 
Past and Future, London: John Murray; 1919; Mary E. Townsend, The Rise and Fall of 
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Netherlands, and Italy, 1923- )3° in Albania (1913-14)," the Saar (1919- 
34), and Leticia (1933-34), is which were governed by international com- 
missions; and in Memel (1919-23) 4 where the final authority was supposed 
to be the Conference of Ambassadors. Because the Saar and Leticia 
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governments ‘were responsible to the League of Nations these cases have 
been called international administration, and they are important variations 
from the more common types of government by more than a single state. 
In all these examples the sharing of authority is juridical. ` The division of 
political influence rarely conforms to the division of legal authority. 


DEFECTS In JOINT CONTROL 


Administrative inefficiency can be readily demonstrated in any operating 
government, and this is especially easy in the case of areas under. joint 
control. However, the experience with shared administration should be 
judged in the light of the purposes motivating adoption of such plans. 

Joint control arrangemonts have characteristically been compromises, 
resolving disputes where agreement was impossible on the basis of any of 
the more obvious solutions. Joint control has been used in the past to 
prevent war by “tiding over” an impossible situation until the conflict 
dissolved or agreement was reached on some other solution (for example, in 
Memel and in Samoa). Similar to this was its use to establish a provisional 
government until the fate of the area could be decided (the Saar, Albania, 
and Leticia). It has also been tried in order to avoid the regrettable 
consequences of dividing up an international plum (Albania and Schleswig- 
Holstein). Certain states have sought through forms of joint control to 
obscure a particular power situation; thus they would deny their rivals an 
opportunity for expressing alarm over schemes for territorial aggrandize- 
ment (Sudan, Tangier, and Schleswig-Holstein). Most ambitious was the . 
expectation that shared control would diminish the risks of war by eliminat- 
ing rivalry among the great powers (Albania, Samoa, and Tangier). States 
have also agreed upon joint administration in order to prevent a rival from 
obtaining full control over.a mutually desired area (Tangier, New Hebrides, 
and Leticia). Similarly, states have hindered one of their number from 
annexing a portion of a weak neighboring state (the Saar). In colonial 
regions especially states have chosen joint control for territory without 
intrinsic value but which they did not wish to see in the hands of a com- 
petitor (New Hebrides and Samoa). Great Britain has accepted joint 
control to appease junior members of the British Commonwealth more 
insistent than she on outright annexation (New Hebrides). Josef Kunz 
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was in local hands, Cf. P. E. Corbett, “What Is the League of Nations?”, in British Year 
Book of International Law, 1924, pp. 119-48, at p. 141. 
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has described the condominium, the classical form of joint control, as a 
solution arrived at by states embarrassed for lack of a better plan.“ The 
Anglo-American agreement of 1939 establishing a condominium over Canton 
and Enderbury Islands illustrates the chief virtue of joint control—holding 
the future open until a better solution is possible. 

Since joint control schemes are always “second-best” solutions reluctantly . 
agreed upon for lack of anything better, it is scarcely surprising that they 
should develop serious defects, such as those now to be elaborated. 


Absence of Ultimate Authority 


With divided responsibility it has proved almost impossible to make a 
‘final adjustment of conflicting demands. The ten years of joint administra- 
tion in Samoa were marked by continual jurisdictional disputes among the 
condominium officers. However chaotic the consequences for general ad- 
ministration, none of the three states would abandon support for its own 
nationals or favored group in the event of a conflict. Without one final 
authority in Memel there was no definitive settlement of the Lithuanian 
claims that the government discriminated against her nationals. 

Both in Schleswig-Holstein and in the New Hebrides the problem created 
by the absence of a single final authority was supposed to be obviated by 
dividing the jurisdiction of the two condominium powers. In the first case, 
by the Gastein Convention of 1865, Austria took over Holstein and Prussia 
took Schleswig. This division simply solidified the opposing forces within ` 
the condominium, and the conflict ended in war. In the New Hebrides, 
each state ‘ouained jurisdiction over its own nationals. Reluctance of 
France and Great Britain to give up power to a joint authority resulted in 
& variety of inconveniences, injustices, and failures to execute the con- 
vention’s provisions. 

In the Saar, on the other hand, final authority lay in ae League. Thus, 
when Saar coal miners struck ‘during the Ruhr occupation and the French- 
dominated commission adopted repressive measures, the ensuing civil 
disturbances resulted in an inquiry by the League Council. Even there 
French influence was sufficiently strong to provide the basis for charges of 
whitewashing.'® Nevertheless, as a result of the inquiry many abuses were 
corrected and in general relations between the population and its govern- 
ment were improved. 

1s J. L. Kunz, Die Staatenverbindungen, Stuttgart: Ww. Fiennes) 1929, p. 280; Kune 
called condominium a Verlegenheitsschdpfung. 

17 Lack of single ultimate authority has perpetuated disputes ‘over ‘the protection of native 
labor and land titles. The protocol of 1914, which was not ratified until 1922, made im- 
portant improvements, especially in juridical matters, which were designed to counteract 
the mutual paralysis engendered by this “pandemonium” system. 

18 Reynolds, work cited, pp. 121-28; Lambert, work cited, pp. 126-29; Florinsky, work 
cited, pp. 40-44; Russell, work cited, pp. 209-26;Donald, A Danger Spot in Europe, pp. 57-62. 
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Secondary Positions of Inhabitants 


Contrary to the general belief that the native populations should fare 
better if delivered from control by one state, the welfare of the inhabitants 
has regularly been subordinated to the international position of the powers 
involved. In the case of Tangier, France and Spain were primarily in- 
terested in their Moroccan protectorates and wished exclusive control over 

-a9 great an area as possible. Thus the international zone was artificially 
separated from its natural hinterland, and the boundaries were so restrictive 
as to prevent the possibility that Tangier could be in any way self-support- 
ing. Furthermore, the administrative machinery devised to satisfy the 
demands of all participating states for political and administrative influence 
was so elaborate and expensive that the inhabitants had to bear an eco- 
nomic burden out of all proportion to the governmental benefits they 
received. 

The powers insisted on Albanian autonomy solely for their own purposes, 
and her vital interests were sacrificed to preserve peace in Europe. They 
devised a governing commission of seven members, representing the six 
major powers and Albania, but agreement was obviously impossible because 
the members expressed irreconcilable national points of view. They did 
not even agree on the “viability” of the new state. Although a strong 
leader was needed to bring order and unity to Albania, the powers selected 
a weak, though well-meaning, prince who was acceptable to all only because 
he was likely to be ineffective. The manner in which they whittled down 
the new state’s frontiers clearly illustrated their indifference to Albanian 

. welfare.” : 

Both Samoa and the New Hebrides were only insignificant pawns in a 
larger political game. Their experience indicated that stability within the 
condominium was almost completely dependent on external factors having 
little or no relation to the immediate interests of the controlled area. Com- 
pared to backward areas in the Pacific which are under single control, 
colonial services in the New Hebrides have been very meager. Money and 
effort which could have been used constructively to raise the standard of 
living in these islands were wasted on costly and inefficient duplications in ' 
administration. The New Hebrides case also illustrates another danger 
where joint control has been adopted for an area of secondary importance 


19 Ag a result of the tugging and hauling among the contending powers, half of Albania 
was handed over to her hereditary Slav enemies, including a million Albanian inhabitants, 
-the most fertile and productive territory, and all important communities except Scutari 
and Valona. Although an international boundary commission tried to settle the southern 
frontier on equitable, rather than political, lines, in the end the decision was based on a 
diplomatic trade involving extornal considerations. Even then the Greeks failed to observe 
the line drawn. The result of these restricted boundary lines for the new-born country was 
economic ruin, starvation, and disorder. Swire, work cited, pp. 148-53, 163-72, 187-04, 
202-06; Stickney, work cited, pp. 21-50; Peacock, work cited, pp. 205-23. 
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in world politics. In their more immediate concern for the major issues, 
the states involved may either forget its existence or fear to upset a barely 


workable modus vivendi by making drastic changes in its statute. 


Financial Burden 


Areas under joint control have usually by the very nature of the problem 
been too small to form efficient economic units. Since the base for collecting 
governmental revenues is restricted, subventions from the joint powers are 
generally necessary, unless the states are willing to see government services 
fall below a decent level. The need for subsidies raises a host of problems, 
such as how to distribute the burden among the joint powers equitably and 
to arrange for each state’s responsibility in the budgeting process. Albania 
presented an extreme example of the pitfalls which might be encountered. 
When Austria and Italy sought to provide Prince Wilhelm with the funds 
required to establish and protect his government, the other powers in- 
terfered. They insisted upon an international arrangement to prevent 
the two states from exercising undue influence. Austria and Italy then 
advanced part of an agreed-upon loan. The other powers, which had been 
expected to subscribe larger portions later, never did so. The international 
commission, which was to control the funds, permitted only a nominal, 
expenditure for the most important service, the gendarmerie. Meanwhile 
the prince squandered the money on useless ornaments, expecting more to 
be forthcoming. Although half the loan guaranteed by Italy and Austria 
was still due, Italy refused to authorize the commission to make further . 
payments unless she obtained certain special concessions, which were denied. 
Austria also refused assistance, fearing this would alienate Italy. Thus 
bankruptcy hastened the downfall of the regime.” 


Lack of Suitable Administrative Personnel 


Recruiting officials who would. place the interest of the governed area 
above particular interests of their own states has been a perennial problem. 
Particularly difficult was the enticement of competent judicial officials to 
serve in areas of joint control. The special qualifications which were a 
prerequisite, such as knowledge of several languages and legal systems, plus 
the generally low level of the salaries enhanced this difficulty in Tangier as 
well as in Samoa, the New Hebrides, and the Saar. In areas under joint 
control extensive use of local personnel has usually been either impossible 
or unsatisfactory. Where the population is backward this is primarily an 
educational matter. In other areas of conflict, however,- the local ad- 
ministrators may have the required skill and knowledge but lack the will to 
coéperate wholeheartedly with an international administration, as in the 


20 Swire, work cited, pp. 201 and 209; Woods, work cited, pp. 471-72; The Memoire of 
Ismail Kemal Bey, pp. 286 and 382. 
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Saar. If they are given high places, as they were in Memel but not in 
the Saar, their presence may offend one of the contending states. Yet 
bringing in outside administrators has seldom been popular with the local 
population. . 
` Complex Machinery 

Dividing governmental power, especially where equality was demanded, 
has required machinery of great complexity. In the New Hebrides, for 
example, there was an exaggerated regard for the national prerogatives of 
both French and British. Although the area contained less than one 
thousand Europeans, few services were undertaken in common.% Samoa: 
presented a similar story of complicated machinery for a simple culture.” 
In Tangier the government threatened to collapse because it was so top- 
heavy. Three languages were spoken in the Assembly, three currencies 
circulated, and three separate postal systems. were in operation. Changes 
necessitated by Italy’s adhesion to the condominium act increased the 
complications and overstaffing in the administration.™ 


Competition for Dominance i 


Joint control has characteristically provided an unstable regime because 
each co-sovereign continually competed with its partners for dominance and 
often deliberately sabotaged efforts to make the system succeed. The two 
years of condominium in Schleswig-Holstein were marked by endless al- 
tercations between Prussia and Austria, the chief point of contention being, 
the succession to the ducal throne. Bismarck tried several expedients to 


% There were three currencies, and the separate French and British police systems could 

‘ be used jointly only in case of special emergency. Crowning an elaborate judicial system 

of native and national courts was a Joint Court, presided over by an appointee of Spain, 

while the legal procedure was a mixture of French and British practice, 

. ™ Superimposed on the tribal political organization of the Samoans was the office of the 

king, a totally artificial concept for Samoa. In addition there was a chief justice selected 

by a neutral state, and the capital was governed by a municipal council headed by a 

president selected in similar fashion. This administrative machinery provided a façade 

behind which the consuls of the three states functioned in a seldom harmonious fashion as. 

advisers and controllers. i 

2 The following officials and agencies governed seventy thousand people: the Sultan’s 
representative, who was directly responsible for the administration of the natives; an 
International Legislative Assembly of twenty-six members representing the participating’ 
states, the Mohammedans, and the Jews; a Committee of Control formed by the consuls 
de carrière of the signatories of the Act of Algeciras (actually they dwindled to seven); an 
Administrator; and three Assistant Administrators,: of different nationalities. Finally 
there was a correspondingly elaborate judicial system. There were enough officials to 
govern a population ten times as large. 

“In Memel, ‘on the other hand, the government was relatively simple. Few important 
alterations were made in the customary forms and there were no special provisions for 
Lithuanian representation. The government was overthrown when Lithuania seized the 
territory : 
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push Austria out; the issue was finally solved by a war resulting in Prussian 
annexation of the whole area. 

Although the joint powers in Samoa were able; after much controversy, 
to decide on the original king, at his death the question of his successor 
divided them irreparably. During the native civil war which followed the 
constitutional choice of the new king, Germany supported the rebels. 
Condominium offices were overturned, and sailors from the warships of the 
three powers actively engaged in the warfare. When news of the conflict 
reached the powers they sent out an international commission to investigate. 
It recommended termination of the condominium, and Samoa was there- 
upon partitioned between Germany and the United States. Great Britain 
received “compensation” elsewhere. 

During the short period Albania was under the joint control of six powers 
Italy and Austria were the main competitors. Here too the selection of the 
ruling prince proved the divisive question. The Italian government feared 
that the sovereign chosen by the powers would favor Austria, and it there- 
fore supported Prince Wilhelm’s chief rival, even féting him after his ex- 
pulsion from Albania as a traitor. Later the Italian government supported 
another group of insurgents because: it desired to establish prestige among. 
them as a counterweight to the Austrian partisans. 

Class competition often intensified national rivalry for dominance over 
a jointly controlled area. In the Saar French manufacturers contended 
with a German working class population; in the Sudan it was Egyptian 
cotton growers versus British textile manufacturers; in Tangier it was the 
French commercial interests against the Spanish laboring class; in the New 
Hebrides it was the French plantation owners contending with British 
missionaries; and in Memel it was the German city-dwellers who struggled 
with rural Lithuanians. 


Dominance of One Power 


Advocates of joint control usually expected that it would disperse power 
which they did not wish concentrated in a single state. Sooner or later, 
however, one state has obtained the dominant position in the government, 
thus minimizing the anticipated benefits. From the very beginning Great. 
Britain was the principal power in the Sudan. In administration there was 
often no distinction made between this condominium and a regular colonial 
possession. As changes were made in the administration, the British passed: 
over certain subordinate powers, not to Egyptians, but to native Sudanese 
in a deliberate movement toward “devolution.” Furthermore, in the 
interest of native welfare, the condominium government severely restricted 
immigration from the densely populated country to the north which was 
supposed to be one of the joint powers. Actually the British feared that 


38 Durham, work cited, pp. 264 and 268; Helmreich, work cited, p. 438; Swire, work cited, 
p- 198; Memoirs of Ismat Kemal Bey, p. 383. 
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unlimited immigration would admit Egyptian nationalists, who might 
threaten British supremacy through political agitation.” 

In Leticia Colombia wielded the greater power, because its legal position 
was recognized as much stronger than Peru’s.2”7 Colombian troops formed 
the international force, and Colombian officials regularly advised the inter- 
national commission in the performance of its functions. 

Because France was in a particularly strong political position following the 
First World War, it secured a predominant role in the international govern- 
ment of Tangier. Since the Shereefian Empire was a French protectorate, 
all powers granted by the Statute to the Sultan were in fact given to France. 
One-half the voting strength in the International Legislative Assembly was 
in the final analysis French. As the posts and telegraph system’ were 
Shereefian enterprises, they also were really French. In addition France 
was able to separate the customs administration from activities controlled 
by the international body and made it dependent on Moroccan customs 
administration. France also obtained undivided responsibility for diplo- 
matic respresentation of Tangier abroad. 

In the Saar government, as in Tangier, the French had paramount power, 
especially in the period prior to the appointment of a Canadian chairman 
of the commission in 1926. Although there was a French representative 
on the commission, no German was included, and for some years Germany 
was not even a member of the controlling authority, the League of Nations. 
The early French chairman, who was the actual executive, wielded great 
administrative power frankly in the interests of his own state.** The 
majority of the early members were Francophiles. French control of the 

“mines gave France additional economic power. The Treaty of . Versailles 
provided for a customs union between the Saar Territory and France after 
five years. French troops were maintained in the territory until 1928. 
Frenchmen filled the highest official posts. Finally, although the treaty 
gave the function of diplomatic representation to the international com- 
mission, it ‘lacked the facilities, and France therefore assumed this role 
as well. 

It is true that although one state usually became the paramount power 
in jointly controlled areas, its freedom was somewhat restricted by the 
partners in the scheme. The dubious advantage of placing obstacles in the 
way of effective administration by the power which will in any case become 
dominant should be balanced against the unquestionable advantage of 
efficient, harmonious, and constructive administration by a single state 
from the beginning. 

% Royal Institute of International Affairs, Great Britain and Egypt, p. 36. 

7 Peruvian nationals had forcibly seized the disputed area, = bringing the contest 
to a head. 

28 Reynolds, work cited, p. 128; Lambert, work cited, pp. 92-95; Florinsky, work cited, 


p. 23; Russell, work cited, pp. 207-08. For a different view, cf. Wambaugh, The Saar 
Plebiscite, p. 78. 
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Suppose that to protect:the interests of the native population a multi- 
national agency should govern an ex-enemy colony. The representative 
from one power may urge that the economy of the region demands the 
development of a particular type of industry, for which capital will be 
provided on some international basis. But another representative will 
charge that such a development would unfairly compete with its own in- 
dustry. At this point the conflict ceases to be merely a contest between 
two economic groups and becomes one between two nations. Or one 
representative may believe that no economic progress is possible unless 
agricultural enterprises are communally operated, which may run counter 
to another state’s belief in salvation through the private ownership and 
operation of small farms. Again, one state’s representative may demand 
that in line with the trust to develop self-government, native officials be 
made completely responsible for the administration of public health services 
or of the police. Another representative will declare this policy to be 
ruinous to the sanitation program which is to prepare natives for a more 
active economic and political life. A third will fear that outside interests 
will be rendered insecure because the local police are incompetent. And 
a fourth will protest that granting so much administrative autonomy in 
this area will have an unsettling effect on the adjacent colonies governed 
by his state. All these controversies are encountered in any colonial area, 
but when the government is centered in one state they seldom develop into 
international conflicts. Yet conflicts between states over the government 


' of ex-enemy colonies are exactly what joint control is supposed to avoid. 


~ 


CONDITIONS FoR EFFECTIVE CONTROL 


The serious defects inhering in constitutional arrangements for sharing 
the governing power make clear why joint control is a “second-best” 
solution. If, nevertheless, there is no alternative, an understanding of how 
such schemes may be made to operate with optimum satisfaction is vitally 
necessary. Experience with joint control suggests a number of precepts 
which should be observed if an admittedly faulty system is to work more 
efficiently and create the least conflict. 

1. The period of joint control should be kept short. In the Saar the 
protracted fifteen-year international regime not only caused the normal 
parliamentary institutions to wither from disuse, but also generated a 
prolonged sense of insecurity owing to the uncertainty concerning the 
ultimate fate of the territory.** Since both the British and the French for 
decades expected the New Hebrides condominium to diisolve in short 
order, more effort was expended on bringing the regime to an end than on 


29 The Saar evidence might be regarded as an argument for a very long period of joint 
control in order to provide the confidence necessary to attract financial investment. How- 
ever, the disadvantages of shared administration are likely to make for an unstable regime 
regardless of length of tenure. 
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` correcting defects. Although the two powers tinkered with the machinery 
occasionally, long periods elapsed before glaring mistakes were remedied. 
Part of the success of the Leticia government was due to the promptness 
with which a plan was formulated and put into execution, thus preventing 
further violence arising from uncertainty over the outcome. Meanwhile, 
the parties to the dispute understood the duration of the commission to 
depend on their speed in coming to agreement, which provided a motive for 
doing so ag soon as possible. 

2. Sanctions should be adequate to uphold the authority of the govern- 
ment. After the European powers had agreed on the northern and southern 
boundaries of Albania they failed to exert sufficient, force to compel the’ 
Serbs and Greeks to withdraw outside these lines. Once they placed Prince 
Wilhelm of Wied on the throne, they withheld the moral and material 
support necessary to enable him to keep order. Lithuania was permitted.to 
keep her stolen control over Memel, because the Allies, already morally com- 
promised by their acquiescence in Poland’s seizure of Vilna, were not ready 
to back up their international rule by: force. In fact Lithuania purposely 
chose the moment when France was fully engaged in occupying the Ruhr. 

3. Administrative officials should maintain their neutrality toward con- 
flicting local political interests. After the division of Schleswig-Holstein 
into two administrative spheres, Austria governed. Holstein exactly as 
though it were held in trust for the prince she favored. In turn, Schleswig 
was ruled as if the Prussian king were the sole possessor of the territory, and 
`; the Prussian governor laid an iron hand on any who showed their devotion 

to Austria’s choice for prince. When Austria convoked the Estates and 
Prussia marched into Holstein to prohibit them from meeting, the regime 
collapsed. Similarly, the end of joint government in Albania was assured 
when Italy and Austria supported opposing national groups which were 
struggling for control of the country. Some writers suggest that officials 
for future joint control projects not be chosen, from the interested great 
powers. The successful administration of Leticia by commissioners from 
the United States, Brazil, and Spain would support such proposals. 

4, Local disputes should bè settled locally, before they acquire inter- 
national importance. The very organization of the Albanian commission 
facilitated the passage of the controversy over to the sphere of great-power 
politics. Each representative regularly acted according to the instructions 
‘of his own government, not according to his personal views as to what might 
be beneficial to Albania. If any member regarded a matter as having 
political importance it could not be decided until after reference to the 

. home governments. In the Saar insignificant matters normally furnished . 
the occasion for division along national lines although viewed objectively 
they involved no major conflict of interest. For Germany was sensitive 
to every opportunity to claim that a commission act are atpopad the 
German inhabitants. . 
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5. Minorities should be sufficiently protected so that disruption of the 
existing order cannot be easily justified by claims of persecution. Lithuania 
rationalized the seizure of power in Memel by claiming that the German 
officials in the international government had suppressed the Lithuanian 
language and institutions. However, when the international commission 
in the Saar, recognizing its duty of neutrality respecting the coming plebi- 
scite, supported the right to free speech of the minority which was urging a 
vote against rejoining Germany, the majority regarded this action as dis- 
criminatory. 

6. Fiscal policies must not be unduly burdensome, nor should they appear 
to be patently inequitable to any of the participants. The British in the 
Sudan carefully avoided taxing the natives heavily, and thus they prevented 
much friction. But Egypt was required to make contributions to the 
government much larger than Britain, which aggravated Egyptian opposi- 
tion to the administration. Probably the major cause of dissatisfaction in 
Tangier was financial.2° Considerable opposition to the Saar government 
was created by fiscal policies favoring the French.* 

7. The administrators should be intimately acquainted with the culture 
of the area and should not unnecessarily interfere with local customs. The 
European powers, ignorant and disdainful of Samoan practices, made 
arrangements for a Samoan king which were completely at variance with 
local customs. The result was ever-increasing native hostility toward the 
international regime. In Albania neither the ruling prince nor any of the 
governing commission except the Albanian representative knew or tried to 
learn the Albanian language and Albanian conventions. This ignorance 
led the prince to expose himself foolishly to his enemies.’ On the other 
hand, the British carefully respected Moslem customs in the Sudan, and 
were rewarded in the First World War by the loyalty of the former Turkish 
vassal. as , 

8. Responsibility for the welfare of the inhabitants should be clearly 
assigned, and there should be some ready method by which the desires of 
the people can be registered with those in authority. Despite their urgent 
pleas, Tangier citizens were unrepresented at the international conferences 

20 The lack of a broad tax base, high fixed charges on the administration which the Zone 
assumed involuntarily and which profited the neighboring French and Spanish protectorates, 
the high cost of the customs administration, which was under French Moroccan control, 
and the general overstaffing of the government all caused local hostility to the regime. 
Cf. Stuart, work cited, pp. 182-33 and 211-21; Tunis, work cited, pp. 676-77. 

a These included the customs union with France, the introduction of the franc, which 
created a tariff barrier against Germany, and the reduction of the tax on coal at the French- 
owned mines, which redistributed the tax burden to the disadvantage of the German 
inhabitants. 

2 The governmental arrangement disregarded the tribal organization of the country, 
while ignorance of Albanian customs seriously handicapped the earnest Dutch gendarmerie 


officers in defending the government against the rebels, led by more sophisticated Balkan 
officers. 
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deciding their fate, nor were their interests certain to be represented in the 
International Legislative Assembly, because it was not elective. Further- 
more, this legislature had no jurisdiction over the Mohammedans and Jews, 
who were supposed to be under the authority of the Sultan, an arrangement 
which concealed French control.’ In the Saar, except for local assembly 
elections, the inhabitants were disfranchised. The commission created a 
consultative assembly, but refused the political parties’ appeals to give it 
the powers of interpellation, initiative, presentation of grievances, and 
parliamentary immunity. Therefore the populace did not regard it seriously 
and consultation became an empty gesture. Under the Versailles Treaty 
the commission was the interpreter of its own powers, which did not add to 
the responsible character of the regime. The citizens could and frequently 
did petition the League through the commission whenever they believed 
they had a grievance. Furthermore, the commission maintained a high 
standard of administrative service. But for a highly civilized area it was 
a rootless, government, producing a fine flower at the expense of democratic 
procedures. : 

9. The area should be governed as a whole, although this does not neces- 
sarily rule out some functional division among the governing authorities. 
Division of administrative spheres along national lines, as in Schleswig- 
Holstein (where the partition was territorial) and in the New Hebrides 
(where it was made according to the nationality of the subjects) produced 
more friction than it avoided. .In particular it aggravated the already 
unfortunate diffusion of responsibility inherent in joint control. 

10. Modifications in the governmental arrangements should be promptly 
made as experience dictates, especially because of the experimental char- 
acter of the regime. Despite a specific amending provision in the Berlin - 
convention, the powers turned a deaf ear when Samoan residents, led by 
Robert Louis Stevenson, pleaded to have certain defects in the condominium 
administration remedied.’ In contrast, the willingness of the co-sovereigns 
of Tangier to make important constitutional changes not long after 
the establishment of the international government helped preserve that 
regime. > 

11. The joint control arrangement should include some accountability to 
a general international organization. This would tend to prevent the 
governing states from taking unjustified advantages of their position. 
Furthermore, it would give salutary publicity to decisions concerning the 
controlled area, lack of which helped to discredit the old-fashioned condo- 
minium. The only cases where a joint government terminated peacefully 
and constitutionally were the Saar and Leticia, where ultimate responsi- 
bility lay in the League of Nations. In most of the others the regime | 
disintegrated in violence, while the rest continued on an uneasy basis. 


a Cf. Stuart, work cited, pp. 159 and 210; Harris, work cited, pp. 16-17. 
“ Ryden, work cited, pp. 532-33. 
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i 
INTERNATIONAL GOVERNMENT 


Under certain conditions ‘government by an agency of a general inter- 
national organization might eliminate the defects characterizing more direct 
forms of joint control, or at least minimize them. If the general inter- 
national organization develops as an: authoritative and independent entity 
apart.from the member states, and its agents are willing and able to govern 
“free from pressure by interested powers, national competition for dominance 
culminating in one state’s supremacy could be.avoided. Whether or not 
the general international organization could actually constitute a unified 
ultimate authority would depend upon how completely the power of partic- 
ular interested states was balanced by the power of the disinterested mem- 
bers. The nomination of the governing officials would be a critical point 
in determining a harmonious outcome. If it is conceivable that the great 
powers interested in the problem area would agree to government by 
representatives from disinterested states, the possibilities of international 
conflict over the administration would be greatly diminished. The Saar 
is the only important example of ‘government by an agency of a general 
international organization. None of the conditions necessary to remove the 
disadvantages of joint control existed in that case. 

With respect to, the safeguarding of native interests, international govern- 
ment might be at least as effective as administration by a single reputable 
‘state if the following circumstances were to prevail: (1) loyalty to a new 
international organization with great prestige could replace patriotism as 
a resource upon which to draw for conscientious officials laboring in alien 
and inhospitable lands; (2) the general international organization would 
have sufficient funds upon which’to draw for conducting a positive program 
of social and economic development; (3) the general international organiza- 
tion would be sensitive to the pressure from enlightened groups in the 
advanced states, thus substituting this kind of democratic responsibility for 
that which operates through parliamentary institutions in colonial powers. 

It is significant that the inhabitants of many British colonies distrust any 
potential international administration more than their present admittedly 
faulty government. For they know where the responsibility for their wel- 
fare now lies. One ruling state is easier to deal with than several. Further- 
more, how can they be sure that all those participating in their government 
(in which they have little or no voice) will not combine against the interests 
of the colonial people? * ; 

The possible advantages of an untried international administration which 
may not prove responsive to public opinion would seem minor compared to 
administration by a state which is known to contain articulate and en- 
lightened groups concerned about backward peoples. If these groups can- 

s W. M. Macmillan, Democratise the Empire! A Policy for Colonial Change, London: 


Kegan Paul, Trench, Trubner & Co.; 1841, pp. 49-50, and Lord Hailey, The Future of 
Colonial Peoples, Princeton: Princeton University Press; 1944, pp. 57-58. 
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not make themselves felt through the democratic processes of their own 
country, how can they hope to be influential as part of a very amorphous 
public served by a general international organization? 


CONCLUSIONS 


Because of the impossibility of annexation or independence for ex-enemy 
possessions, the unsatisfactory results of joint control, and the uncertain 
character of government by an agency of an international organization 
which does not yet exist, we come back to the mandate system, which -was 
the considered solution of the peace-makers after the First World War. 
- 'Crities declare that the Permanent Mandates Commission’s supervision 
was not sufficiently developed to be an effective check on the mandatories. 
However, if international supervision extends beyond fact-finding and 
moral persuasion it will become participation in the governmental process. 
Thus it will be converted into either joint control or international adminis- 
tration, depending upon the unity and influence of the general international 
organization. , 

With increased powers of investigation and wider facilities for publicizing 
their findings the Permanent Mandates Commission could have been more 
effective in curbing undesirable features in the mandates administered by 
responsible states such as Australia and New Zealand. The major difficulty 
arose from the fact that some mandates were administered by the wrong 
states. A more careful appraisal of the qualifications of the candidates 
might have avoided the difficulties in the Marshalls, Marianas, and Caro- 
lines. Today a more fortunate choice is possible for this area. Both 
power and welfare considerations point to the desirability of the United 
States as the mandatory.™ 

' Although agreement regarding i mandatories is quite conceivable 
for Italy’s African colonies, a mandate administration for Korea seems out 
of the question. None of the neighboring powers would be willing to see 
another become a mandatory, and the United States would decline any 
immediate responsibility. Beyond a military guarantee of Korean in- 
tegrity further formal intervention by the powers on a joint basis might 
cause as much conflict as it was intended to avoid. The dangers implicit in 
the Korean situation might only need a om government to make them. 
explicit. 

No ready-made solution is likely to fit an area of such great strategic 
importance as Korea. -Perhaps here (as in many other backward areas) 
the search for a single over-all organizational plan should be abandoned. 
By breaking the problem up into its parts a multiple approach is possible. 
Korea might be granted formal independence. To prevent a power vacuum 

26 In this case, at least, the mandate system would also have to be modified to permit 


the fortification of these islands for the use of at least one of the guardians of peace in the 
- Pacific. 
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from inviting aggression, the great powers will have to agree on a joint 
military policy regarding Korea. No mechanism can force them to agree- 
ment, but without it the Korean problem cannot be solved. In addition, 
native welfare and the development of self-government could be safeguarded 
and promoted by a variety of international economic and social agencies. 
For example, the I.L.O. could assist in the regulation of labor conditions, 
and the services of an international investment fund or a development 
corporation could be enlisted for industrial expansion. Furthermore, Korea 
_ could be included in a regional organization which would combine collabora- 
tion with service and advice in raising living standards and improving gov- 
ernment administration for colonial and semi-colonial countries in that 
area. Thus international action could modify formal independence in 
practice by influencing the conduct of government at several points. 
The mandate system has been criticized as a disguised form of annexation 
` by one state. We have seen that joint control usually ends in domination 
by one participant. Is there yet any evidence that international admin- 
istration may not merely cloak irresponsible control by one power? For 
the sake of security and the respect of world opinion let the decision be 
joint, but for the sake of the inhabitants let the government be controlled 
by a single responsible state held to account by a general international 
organization. i 


THE INTER-AMERICAN SYSTEM AND THE CONFERENCE 
OF CHAPULTEPEC 


By MANUEL S. CANTES 
Chief of the Juridical Division, Pan-American Union 


The inter-American system, initiated in 1826 at Panama with the First 
Congress of American States called by Simón Bolívar, the Liberator, and 
definitely established in 1899 by the First International Conference of Amer- 
ican States at Washington, has experienced throughout its long History a 
sound, steady growth. No system of international organization in the world 
can claim a similar record. In spite of great obstacles, encountered at 
various times, the inter-American system has made continuous progress ahd 
has emerged with greater strength after passing through each of its aa 
stages of gradual development. 

The key to this outstanding succéss is to be found primarily in fhe. har- 
monious interplay of the following factors: first, the flexibility of the system, 
that i is, its easy adaptation to changing circumstances, to new needs, new 
ideas, or hew developments; and secondly, the spirit of friendly coöperation 
which has always been the guiding principle in every field of inter-American.- 

‘relations. 

As a regular practice in the inter-American system, a ated forma is 
usually taken when the requirements of the time make it advisable, and 
when the demand for action in a particular direction is‘general. If the 
measure is sufficiently important and in addition has the backing of the 
majority, its proposal always seems opportune and coöperation is autos. 
matic. On the other hand, if the proposal lacks both sufficient importance 
and support, it rarely goes beyond the status of a project. 

In accordance with this practice, projects which are presented at inter- 
American conferences but fail to merit general approval or support by the 
American governments, are referred, as a rule, to the Pan-American Union 
or to some other inter-American agency for further study and for submission 
to a subsequent conference, in the expectation that by that time they will, 
in their revised form, become generally acceptable. In this manner the will 
and the needs and the interests of the majority are respected, thereby avoid- 
ing the imposition of measures which the countries as a wanes are not yet 
ready to adopt. 

In harmony with this E numerous and prada advances have 
been made through the resolutions, declarations, and conventions adopted at 
inter-American conferences. These advances were nowhere so important 
and radical as at the Conference of Chapultepec. This is not surprising, for 
at no other time in the history of the Pan-American movement were there 
more critical problems facing the American nations. 
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Many agreements adopted at this Conference were the direct result of 
new requirements in the Americas, of new conceptions of international 
organization in the light of recent experience and of the Dumbarton Oaks 
Proposals, as well as of new developments precipitated by the present world 
conflict. Others were merely a logical consequence of efforts made in former 
inter-American gatherings which had not been found practical or expedient 
before, but which at Mexico became generally recognized as essential to 
strengthen the Pan-American post-war organization and to make it more 
workable and useful. 

The Conference of Mexico, known officially by the name of Inter-American 
Conference on Problems of War and Peace, was held in the historic Chapultepec 
Castle in the capital city of our neighbor Republic from February 21 to 
March 8, 1945. Its purpose was to afford the American governments, 
through their respective delegations, an opportunity to consider jointly 
ways and means of intensifying their collaboration, to determine the par- 
ticipation of America in the future world organization, and to improve and 
strengthen the inter-American system 4s well as the economic solidarity of 
the hemisphere. \ 

It was a momentous meeting attended by large delegations composed of 
the most distinguished statesmen of the continent. Seventeen of the dele- 
gations were headed by the Ministers of Foreign Affairs of the respective 
countries. 

Among the most important resolutions adopted at the Conference, two 
stand out because they represent particularly far-reaching undertakings. 
The first relates to continental security, and the second to reorganization 
of the inter-American system. Both were the result of years of constant 
effort to insure the maintenance of peace and security in the continent and 
to strengthen the international organization of the Americas; both were the 
natural ‘and logical development of currents of thought which had been 
gathering momentum in the course of recent years and reached a climax at 
Mexico City in 1945. 

An analysis of these two resolutions reveals interesting facts. 


CONTINENTAL SECURITY - 


With reference to continental security, the Conference adopted Reso- 
lution VIII, entitled “Reciprocal Assistance and American Solidarity.” 
This resolution, which was given the name of “Act of Chapultepec,” em- 
bodies a' most important and solemn agreement. It provides for consulta- 
tion by the American governments “‘in case acts of aggression occur or there 
are reasons to believe that an aggression is being prepared by any other State 
against the integrity or inviolability of the territory, or against the sover- 
eignty or political independence of an American State . . . in order to agree 
upon. the measures it may be advisable to take.” 

The measures that the governments may take to meet threats or acts 
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of aggression include: “recall of chiefs of diplomatie missions; breaking of 
diplomatic relations; breaking of consular relations; breaking of postal, 
telegraphic, telephonic, radio-telephonic relations; interruption of economic, 
commercial and financial relations; use of armed force to prevent or repel 
aggression.” 

The Act of Chapultepec is divided into two parts. The first is in the form 
of a declaration which serves to. give effect immediately and for the duration. 
of the war to the principles and procedures set forth therein. The second 


- part is cast in the form of a recommendation suggesting that, following the 


establishment of peace, the respective governments shall take the necessary 
steps to perfect and perpetuate the instrument through the conclusion of a 
treaty. The second part is intended to put into operation in peace time the 
principles and procedures stipulated in the Act in conformity with the con- 
stitutional processes of each Republic in order that the instrument may be. 
in force at all times. 

Both the Declaration and the Recommendation constitute a joni 
arrangement which, as provided in the Act, must be consistent with the 
purposes and principles of the general international organization. 

When the Conference of Mexico was. held there was a general idea of the 
purposes and principles of the world organization because they had been 
provisionally formulated at Dumbarton Oaks. 

The Dumbarton Oaks Proposals provided that the settlernent of local, 
disputes through regional arrangements or agencies, either on the initiative 
of the states concerned or by reference from the Security Council, should be 
encouraged. However, it also provided that no enforcement action should 
be taken under regional arrangements or by regional agencies without the: 
authorization of the Security Council. 

The latter provision made it clear that, while the utilization of regional 
enforcement measures was not precluded, the application of such measures, 
would be subject in all cases to prior approval by the Security Council. In 
other words; only the Security ‘Council would have power to authorize in all 
instances the form of enforcement action to be taken, whether under existing 
regional methods or under its own, making reference to the Security Council 
by the regional agency before such action could be taken as a mandatory 
obligation. 

In view of the diffculty of reconciling the foregoing stipulations in the 


‘Dumbarton Oaks Proposals with the desire of the Latin American nations 


to keep the inter-American system autonomous, particularly the Act of 
Chapuitepec, the question of finding a definite form of integration of regional 
arrangements with the World Organization became one of the most difficult. 
problems that faced the United Nations Conference at San Francisco. 

The Latin American nations were in agreement with the general principle 
that the integration and codrdination of regional arrangements with the 
world security organization is an imperative requirement if international 
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peace machinery is to be effective. As a matter of fact the Preamble of ` 
Resolution IX of the Conferenice of Mexico contains a clause stating specif- 
ically that “the inter-American system should maintain the closest relations 
with the proposed general international organization and assume the ap- 
propriate responsibilities in harmony with the principles and purposes of the 
general international organization.” “There was a difference of opinion, 
however, among the American nations over the manner and degree in which 
such integration and codrdination should be effected, both with regard to the. 
‘peaceful settlement of disputes and to peace enforcement procedures. _ 

With reference to the pacific settlement of disputes, the American nations 
have held consistently in the past that this is. a continental responsibility. 
This view is based on the premise that a local conflict should be settled 
through the machinery available in the regional system, and until this 
machinery breaks down the conflict should not be the concern of the over-all 
world system, because until then it does not constitute a threat to interna- 
tional peace. International machinery should be set in motion only as a last 
resort. 

After four weeks of intensive debate and constant exchange of views in _ 
San Francisco, a formula was finally reached and presented to the Committee 
dealing with regional arrangements which was unanimously approved by the 
Committee and later by the Conference itself. 

The text of the formula as it has been incorporated i in the Charter is as 
follows !: 

CHAPTER ‘VII 
SECTION A 
3. The parties tọ any dispute the continuance of which is fs likely to en- 
danger the maintenance of international peace and security should obli- 
gate themselves, first of all, to seek a solution by negotiation, mediation, 
conciliation, arbitration or judicial settlement, resort to regional agencies 
or arrangements, or other peaceful means of their own choice. The 
Security Council should call upon the parties to settle. their dispute by 
such means, 
: CHAPTER VIII , 
Srcrion B 
New Paragraph 12 


Nothing in this Charter impairs the inherent right of individual or 
collective self-defense if an armed attack occurs against a member state, 
until the Security Council has taken the measures necessary tò maintain 
international peace and security. Measures taken in the exercise of 
this right of self-defense shall be immediately reported to the Security 
Council and shall not in any way affect the authority and responsibility 
of the Security Council under this Charter to take at any time such 
action as it may deem necessary in order to maintain or restore inter- 
national peace and security. 


1 Chapters, Sections, and Numbers correspond to those in the Dumbarton Oaks Pro- 
posals. (See Arts, 33, 51, 52, 53, and 54 of the Charter). 
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CHAPTER VIII 
Sxecrion C 


1. Nothing in the Charter should preclude the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
regional action, provided such arrangements or agencies and their 
activities are consistent with the purposes and principles of the Organi- 
zation. The member states comprising such agencies or entering into 

. guch arrangements should make every effort to achieve peaceful settle- 
ment of local disputes through such agencies or arrangements before 
referring them to the Security Council. The Security Council should 
encourage the development of peaceful settlement of local disputes 
through such regional arrangements or by such regional agencies, 
either on the initiative of the States concerned or by TR from the 
Security Council. 

This paragraph in no way impairs the application of paragraphs 1 and 
2 of Section A of this Chapter? 


The Director General of the Pan-American Union in a Report submitted 
to the Governing Board of the Union on the action of the San Francisco 
Conference with regard to regional arrangements, draws the following con- 
clusions from the principles embodied in the formula transcribed above: ê 


1. Upon Regional agencies or arrangements rests the primary re- 
sponsibility to seek a pacific settlement of disputes before they aré 
referred to the Security Council. Infact, the Security Council is 
expected to encourage the solution of local disputes through regional 
arrangements or by regional agencies, either on ‘the initiative of the 
States concerned or by reference from the Council: 

2. The foregoing provision, however, is ay la to two limitations: 
(a) The Security Council may-investigate any dispute, or any situation 
which may Toad. to international friction or give rise to a dispute; and 
(b) any State, whether member of the International Organization or 
not, may bring any such dispute or situation to the attention of the 
General Assembly or of the Security Council. The jurisdiction of the 
Council within these limitations, however, has been construed to extend 
‘only to the investigation of a question, and.not to the replacement or 
duplication of the efforts of the regional agency in seeking a peaceful 
settlement. 

3. The right of any group of nations to enter into agreements for 
self-defense is recognized. Consequently, the Act of Chapultepec, or 
the treaty that may be concluded to convert this wartime measure into 
a peacetime agreement, is entirely in harmony with the World Charter. 


$ 
. 1 The paragraphs referred to are as follows: 
1. The Security Council should be empowered to investigate any dispute, or any situs- 
tion which may lead to international friction or give rise to a dispute, in order to deter- . 
mine whether its continuance is likely to endanger the maintenance of international 
peace and security. 
2. Any state, whether member of the Organization or not, may bring any such dispute 
or situation to the attention of the General Assembly or of the pean Council. 
(See Arts. 34 and 35 of the Charter). 
3 See Report submitted to the Governing Board of the E RE NAN Union by the Di- 
rector General, Congress and Conference Series No. 48. 
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4, Should any nation party to such a defense agreement be attacked, 
the other contracting States may carry out their obligations to join in 
its defense, as an emergency measure and until the Security Council 
has taken the measures. necessary to maintain international peace 
and security. 

5. The Security Council retains the right to intervene directly when- 
ever it may deem it necessary in order to maintain or restore inter- 
national peace and security. Action by the Security Council, however, 
in connection with the investigation of a dispute or the use of force, - 
may be prevented if one of the permanent members exercises its veto 
power. This veto power does not extend to discussion in the Council 
or to the preliminary phase of peaceful settlement. If a permanent. 
member is a party to a.dispute, such member must refrain from voting 
in any action of the Council directed towards peaceful settlement. In. 
such a case the permanent member can only exercise its veto power with 
regard to the application of sanctions and enforcement measures 
directed against it. 

In order to give permanent force and effect to the Act of Chapultepec, 
adopted at Mexico as an emergency measure, and to have it conform with 
the provisions of the world charter, it will be necessary, as contemplated in 
the Act itself, to conclude a special treaty. . 

In this respect the Secretary of State of the United States, Edward R. 
Stettinius, Jr., informed the Latin American delegates at San Francisco, 
on May 15, 1945, and again on May 28, in his world-wide radio address, that 
it was the intention of the Government of the United States to undertake 
in the near future the negotiation of a treaty with its American neighbors 
in order to put the Act of Chapultepec on a permanent basis, in harmony 
with the world charter. 

With further reference to the Act of Chapultepec, there is an additional 
point worth noting, because it marks a continental departure from an old 
established principle—the question of the application of sanctions. A 
system of sanctions has always been regarded as unnecessary in this hemi- 
sphere because of the pacific temperament of the peoples of America and 
because the settlement of differences through peaceful procedures has always 
been one of the cardinal principles of the inter-American system. 

Attempts have been made at different inter-American conferences to — 
bring up the question of sanctions, but the matter has failed consistently 
to receive favorable consideration, and as a result no definite provision has 
been made for the application of coercive measures. The American nations 
until now had only gone as far as to provide for sanctions in a general or 
limited way. There are two instances in inter-American peace agreements 
where sanctions of this type are stipulated. The first is found in the Anti- 
War Treaty of Non-Aggression and Conciliation, signed at Rio de Janeiro 
in 1933. “Article 3 of this Treaty provides: 


In case of noncompliance, by any state engaged in a dispute, with 
the obligations contained in the foregoing articles, the contracting 
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states undertake to make every effort for the maintenance of peace. 
To that end they will adopt in their character as neutrals a common 
and solidary attitude; they will exercise the political, juridical, or 
economic means authorized by international law; they will bring the 
influence of public opinion to bear, but will in no case resort to inter- 
vention, either diplomatic or armed; subject to the attitude that may 

- be incumbent on them by virtue of other collective treaties to which 
such states are signatories. 

The second instance appears in the Convention to Coérdinate, Extend and 
Assure the Fulfillment of the Existing Treaties between the American states, 
signed at Buenos Aires in 1986, where the foregoing provision is reiterated. 

As recently as the Eighth International Conference of American: States 
held at Lima in 1938, the establishment of sanctions was not regarded as 
“urgent . . . since the pacific and juridical relations which exist between 
the countries of America do not warrant them,” and the ‘procedure of 
consultation would be adequate to meet any eventuality.” 

The American republics, until the Conference of Mexico, had preferred 
to adopt a policy of continental responsibility for the maintenance of peace 
through the procedure of consultation. This procedure aimed at the solution 
of all disputes or conflicts by peaceful means short of diplomatic or armed 
intervention. 

The procedure of consultation established in Buenos Aires in 1936 and 
implemented at Lima in 1938 is one of the most progressive steps in the 
recent history of the inter-American movement. The practical application 
of this doctrine through the Meetings of Ministers of Foreign Affairs at 
Panama in 1939, Havana in 1940, and Rio de Janeiro in 1942, has enabled 
the American governments during the present emergency to adopt a common 
and solidary policy in the face of the grave problems which confronted them. 

At Mexico City this doctrine was further implemented by the adoption 
of the Act of Chapultepec. Until then the governments had provided only 
for consultation to agree on the measures which might be advisable to take 
to preserve the peace of the Hemisphere. As previously stated, the use of 
sanctions to insure peace had not been explicitely stipulated. In the 
Mexico Conference, the Governments took the final step. They agreed on 
specific measures to insure the peace of the hemisphere at all costs, including 
the use of armed force. . 

The Act of Chapultepec, described as a genuinely great achievement 
and the most significant step in the development of international policy 
in the Western Hemisphere, is one of the most important documents adopted 
by inter-American conferences. It marks the beginning of a new phase of 
the good neighbor policy among the nations of the Western Hemisphere. 
It signifies-the culmination of a series of principles incorporated in the inter- 
national law of the American states since 1890 by means of conventions, 
declarations and resolutions, and provides the final implementation of all 
these principles. 
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The significance of the Act cannot be better emphasized than by reproduc- 
ing here the remarks made before Committee ITI by Senator Tom Connally, 
Chairman of the Foreign Relations Committee of the United States Senate, 
at the time the instrument was approved by acclamation. Senator Con- 
nally stated: 


As one of the Sere ene of the United States Delegation, I want 
to express the great pleasure and supreme gratification at the results of 
this Committee in approving the Act of Chapultepec. 

We of the United States are very happy to participate in this Cen- 
ference, and have a part in the consideration of international arrange- 
ments whereby we join with you in the preservation of peace and 
security in the entire Western Hemisphere. It has long been the 
ambition of Western Hemisphere Republics to preserve their integrity 
and see that no alien system from Europe or Apia here be established 
here. By action of this committee, that is the objective of all the 
American states. We are united in the objective that aggression shall 
never come from other shores to invade the sanctity of America. No 
longer is this the task of one or two nations. It is the task of all. 

This conference gives unity of purpose so that all Republics of this 
Hemisphere are united to resist interference from abroad in the West- 
ern Hemisphere. But it goes beyond that. No ambitious power in 
this Hemisphere can contemplate the conquest of another republic in this 
Hemisphere. The Act recognizes the equality of states—it protects 
both the weak and strong. 

We do not ignore the organization of the over-all international 
organization on peace and security. We propose that the regional 
organization shall be integrated and coérdinated with the world or- 
ganization, 

We hope that the San Francisco Conference may construct a world 
organization on the same principles reached here. Within that frame- 
work, looking towards peace and security of the entire world, we are 
giving—by our action now—courage and hope to the advocates of 
security and peace the world over. 

This is a forerunner of what we hope will happen at San Francisco. 
This is the beacon which shall enable the States at San Francisco to see 

- the roadway. established here. . . . I believe this will rank in future 

_ years among the great state papers set down for future generations to 
observe. It is an epochal :document, which shall mean peace and 
security in the Western Hemisphere for years to come, and a great 
influence toward guaranteeing that aggression and conquest shall be 
chained, and that those who shed the blood of innocent people shall 
be curbed forever. ‘ 


The Committee which studied and approved the project resolved to insert 
the foregoing statement in the proceedings of the Conference and to consider 
it as interpretative of the Act of Chapultepec. 


REORGANIZATION OF THE InTHR-AMERICAN SYSTEM 


The action second in importance taken at the Mexico Conference was 
Resolution IX, entitled “Reorganization, Consolidation and Strengthening 
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of the Inter-American System.” This resolution embodies many provisions | 
which not long ago might have met with insurmountable opposition, but 

which at Mexico were enthusiastically approved because they were deemed 

essential to make Pan-Americanism more dynamic and more in’ keeping 

with new world conditions, This-emphasizes once more the oft-repeated 

characteristic of the. inter-American system, that is, its adaptability to 

changing circumstances and to present requirements. The events of the 

last few years have created in America a new outlook in conformity with 

the times, a demand for bold action to meet today’s realities. 

The reorganization of the inter-American system-is quite sweeping. To 
make this reorganization more permanent and effective, provision is made 
for a Charter to be drafted by the Governing Board of the Pan-American 
Union and submitted for approval to the Ninth International Conference 
of American States, scheduled to meet at Bogotá in 1946. 

In addition to reorganizing the inter-American system, the project is 
intended to coérdinate and improve the existing inter-American instruments 
for the prevention and pacific solution of controversies. The latter part of 
the draft is to be based on the project which the Conference entrusted to 
the Inter-American Juridical Committee. 

Furthermore, the Charter is to be accompanied by two Declarations, one 
on the “Rights and Duties of States” and the other on the “International 
Rights and Duties of Man.” These declarations will serve to define the 
fundamental principles of international law and will appear as an annex 
` to the Charter “in order that, without amending it, the declarations may 
be revised from time to time to adapt them to the requirements and aspira- 
tions of international life.”’ ‘ 

The most important provisions in Resolution IX are the following: 


1. Holding of the International Conferences of American States at four-year 
intervals (instead of five as had been the general practice heretofore). 

2. Holding of Meetings of Ministers of Foreign Affairs annually (instead of 
at irregular intervals, except in the year for which an International Con- 
ference is scheduled). Special meetings may be called at any time when 
they are requested, to consider exclusively emergency questions, provided 
that the call is made upon the vote of an absolute majority of the Governing 
Board of the Pan-American Union. 

These two types of Conferences, however, will retain their former well- 
defined scope. The first will formulate general inter-American policy, and 
determine the structure and functions of inter-American instruments and 
agencies. The second, of a consultative character, will consider problems of 
great urgency and importance concerning the inter-American system and 
with regard to situations and disputes of every kind which may disturb the 
peace of the American republics. . 

3. Composition of the Governing Board of the Pan-American Union. Up 
to the present the Board has been composed of the diplomatic representa- 
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tives accredited to the Government of the United States, although since 
the Sixth International Conférence of American States held at Havana in 
1928 the Governments have had the right to appoint special representatives. 

The Mexico Conference completely: modified this practice by providing 
for representatives ad hoc, designated by the American governments and 
with the rank of Ambassadors, entirely independent of the diplomatic mis- 
sions accredited to the Government of the United States. 

4, Assignment of political functions to the Governing Board. The Pan- 
American Union has always lacked the explicit power to exercise so-called 
political functions. A resolution adopted at the Sixth Conference in 1928 
provides: “Neither the Governing Board nor the Parmenion Union shall 
exercise functions of a political character.” 

This stipulation contains an undefinable limitation, as it is very difficult to 
determine which functions are strictly political and which are not. In 
practice many functions exercised by the Pan-American Union directly, and 
most of those exercised through the Governing Board, are political in nature. 
After all, the Pan-American Union is the official representative of the govern- 
ments which compose it, and in the service of these governments it is bound 
to do many things which may be classified as political. In reality this pro- 
hibition has a very limited restriction and undoubtedly it was always 
intended to be so. E 

Although not specifically provided, there are two main functions beyond. 
the power of the Pan-American Union, because they have been entrusted to 
other bodies: the formulation of inter-American policy and the settlement of 
controversies. The first is reserved to the International Conferences of 
American States, to the Meetings of Ministers of Foreign Affairs, and to a 
few special conferences. The second i is entrusted to agencies created by the 
inter-American conferences. 

In both of these, however, the Pan-American Union exercises certain well- 
defined functions. With reference to the first the Pan-American Union calls 
the conferences, prepares the programs in consultation with the governments, 
and implements or executes the recommendations and resolutions adopted. 
With regard to the second the Pan-American Union is empowered to take 
certain steps leading to the appointment of members of agencies for the 
settlement of disputes. 

There are a few other matters expressly kept outside the jurisdiction of the 
Pan-American Union through action of the conferences and assigned to other 
bodies, among which may be mentioned the codification of international law. 
In all of these, however, the Pan-American Union takes an active part, and 
frequently acts as intermediary between those agencies and the governments. 

In conclusion, the limitations are vague and reserved to only a few fields, 
principally to the field of the settlement of controversies. 

At Mexico City the Pan-American Union was not assigned political func- 
tions in so many words. The term “ political’? has many connotations and 
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is misleading. Consequently it was considered best not to useit. However, 
that.the Conference intended the new Board to be clothed with such powers, 
within certain fixed limitations, is quite plain both from the deliberations of 
the: delegates and from the new functions given to. the board. 
Article 4 of Resolution IX provides: 
In addition to its present functions the opens Board. of ‘the 
Pan-American Union 


a), Shall take action, within the limitations imposed upon it by the 
International Conferences of American States or pursuant to the’ 
specific direction of the Meetings of Ministers of Foreign Affairs, 
on every matter that affects the effective functioning of the Inter- 
American System and the solidarity and general welfare of the 
American Republics; 

b) Shall call the regular Meetings. of Ministers of Foreign Affairs 
provided for in Paragraph 1 of Article 2 hereof, and special 
meetings, when they are requested, to consider exclusively emer- 
gency questions. In the latter case the call shall be made upon 

; the vote of an absolute majority of the Board; - 

c) Shall supervise the inter-American agencies which are, or may 
become related to the Pan-American Union, and shall receive and 
approve annual or special reports from these agencies. 


5. The creation of an inter-American Economic and Social Council to replace 
the emergency organ known as the Inter-American Financial and Economic 
Advisory Committee, functioning in the Pan-American Union. This Coun- 
cil has been given a wide range of powers in the economic and social field. It 
is to.be provisionally organized by the Governing Board of the Pan-American 
Union, which is to supervise its activities. The Ninth International Con- 
ference of American States will provide the permanent egamiaetion. of this 
body.. 

6. Election of the Chairman of the Governing Board, as well as the. Director 
General. and the Assistant Director. The Chairman is to be elected annually 
and shall not be eligible for reélection for the term immediately following. 
The Board is to meet once: a week instead of once a.month. The Director 
General and the Assistant Director are to be chosen by the Governing Board 
fora term of ten years. Neither is eligible for reélection; neither can be suc- 
ceeded by a person of the same nationality. The first term for the Director 
General will begin on January 1, 1955, and for the Assistant Director on 
January 1, 1960. This five-year difference in the appointments of the two 
highest officials of the Pan-American Union is. stipulated for the purpose of 
pr Sane continuity in the internal administration of the institution. 


OTHER ACCOMPLISHMENTS OF THH CONFERENCE 


The two steps outlined in the preceding paragraphs are regarded as the 
most outstanding achievements of the Conference.of Chapultepec. They 
are not, by far, the only constructive measures adopted. An examination 
of the Final Act shows a number of resolutions. and declarations highly sig- 
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nificant in the economic and social fields. Economic and social matters were 
uppermost in the minds of the!delegates because some of the most pressing 
“problems in the countries they, represented ran along these lines. The do- 
mestic economies of all these countries had been closely geared to the war 
effort and to meet postwar reconversion problems without dislocating such 
economies required urgent and drastic action. : 

The importance attached to these subjects is emphasized by the fact that 
the agenda was chiefly economic; out of six Committees among which the 


, work of the Conference was divided, two were exclusively devoted to eco- - 


nomic and social subjects. The Fourth Committee considered ‘Postwar 
Economic and Social Problems,” and the Fifth ‘Economie Problems of the 
War and Transition Period.” 

Out of these two Committees came several dendlutions providing for a 
series of codperative measures in the economic and social fields of which 
the chief are briefly stated as follows: 


1. Intensification of efforts to mobilize all economie resources in order to 
achieve victory at the earliest moment and at the least possible cost in human 
life (Resolution XIV); 

2. Adoption of a number of principles relating to the application of war- ` 
time price controls (Resolution XV); 

3. Elimination as rapidly as possible of special controls imposed on inter- 
national trade because of war conditions (Resolution XX); 

4. Agreement for the economic adjustment of the hemisphere during the 
transition period. A procedure is adopted to be followed by the American 
countries in order to minimize the consequences to their economies as a result 
of reductions in the procurement of certain basic products and strategic ma- 
terials during the period of transition (Resolution XXI); . 

5. Improvement of public health, nutrition and food supplies in order to 
insure economic stability, raise the standards of living and increase produc- 
tivity of the American republics (Resolution XLV); 

6. Sale and distribution of basic primary products to dispose of heavy sur- 
pluses accumulated during the war (Resolution XLVI); 

7. Development and efficient and integrated use of inter-Americdn trans- 
portation facilities (Resolution XLVIII); 

8. Establishment of new branches of industry in the American republics 
and improvement and enlargement of those now in existence, development 
and exploitation of natural resources, and extension of facilities for the free 
movement of capital as well as extension of long term credits, for the purpose 
of raising the standard of living of the American peoples, deriving maximum 
benefit from their natural and human resources, and enlarging their interna- 
tional trade (Resolution L); 

9. Adoption of' a long-range program for the attainment of certain funda- 
mental aims to increase collaboration in the war effort and ensure an orderly 
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transition from wartime to peacetime economy, and establishment of guiding 
principles for the attainment of these objectives (Resolution LI). 

This resolution, entitled “‘Economic Charter of the Americas,” created 
special interest during the Conference and was looked upon as one. of the 
principal achievements. Its provisions to be effective, however, need to be 
implemented by each country. 

10. Declaration of the social principles of the Americas. ` Contains recom- 
mendations for the adoption in all the American republics of social legislation 
to protect the working population and to furnish ee and rights to the 
working man (Resolution LVIII). 


THE ARGENTINE QUESTION 


In the political field the Conference had before it, as the last topic on the 
agenda, the so-called Argentine question. ‘This was one of the major prob- 
lems at Mexico, the main preoccupation of the delegates throughout the 
Conference and a daily subject of comment and conjecture in the press. 

. Everyone was anxious to see this question settled in a manner satisfactory to 
all concerned. 

After many days of discussion and exchange of views the heads of delega- 
tions finally agreed on a formula in the form of a resolution, which was ap- 
proved unanimously by the Conference. 

In this resolution the Conference, after deploring the fact that the Argen- 
tine Republic had not up to that time found it possible to take the steps that 
would permit its participation in the meeting, expressed the hope that the 
‘Argentine nation would “codperate with the other American nations, identi- 
fying itself with the common policy these nations are pursuing, and orient its 
own policy so.that it might achieve its incorporation into the United Nations. 
as a signatory to the Joint Declaration entered into by them.” At the same 
time the Final Act a the Conference was open to adherence by the Argentine 
nation. 

Reacting favorably to the friendly tone of the resolution, the Government 
of Argentina accepted the invitation extended by the twenty American Re- — 
publics that participated in the Conference and adhered to the Final Act; 
declared war against the Axis powers, and agreed to take immediately all 
emergency measures incident to the state of belligerence, as well as those that 
may be necessary to prevent and repress activities that may endanger the 
war effort of the United Nations or threaten the peace, welfare or security of - 
the American nations. 

The decree enacted by the Argentine Government to give legal effect to 
the measures just indicated contains the folowing statements: 


a 


The Argentine Republic has always collaborated with the aariaa ; 
states in all action tending to unite the peoples of the continent; this 
traditional policy of generations of Argentines from the earl days of 
our independence has been inspired by a sentiment of true and effective, 


) 
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‘Americanism, a consequence of the injunctions of the noble principles 

that have always regulated our international life, manifested and pro- 

claimed by the Argentine Republic in Pan-American conferences, 

incorporated in numerous laws, reflected in the work of the Pan-Ameri- 
- can Union, and put into effect with disinterested effort; 

In view of the unanimous gesture of the sister nations that attended 
the Mexico City Conference, the Government of the nation, animated 
by the highest ideals of Continental solidarity, the guiding principle of 
our international policy cannot remain indifferent, in view of the 
elevated spirit of American confraternity ; ee 

The Government of the nation, pursuant to its tradition of American 
solidarity, proposes once again to unify its policy with the common 
policy of the other states of the Continent in order to occupy the place 
that corresponds.to it and to share the responsipalitics that may devolve 
upon it. : 


In this manner a difficult problem in jnter-American relations was finally 
settled in a friendly and satisfactory manner. 


* k * * *. 


The actions described above represent the outstanding accomplishments 
of the Mexico Conference. Several other resolutions and recommendations 
were also of considerable importance, but are omitted here because of limita- 
tions of space. There is one, however; which is counted among the most 
significant pronouncements of Mexico and: deserves special mention. It is 
the ‘Declaration of Mexico.” This Declaration contains seventeen princi- 
ples which the American nations agreed to maintain as essential in their 
relations. 

The Conference of Mexico was held i in an atmosphere of tenseness, because 
of the circumstances under which it met. Many of the problems facing the 
American nations were critical. The peoples of the Americas expected great 


‘things of that meeting, and the delegates, fully conscious of these legitimate 


expectations, went to the Conference deeply resolved to do something tangi- 
ble and constructive. As a result a spirit of coöperation and a unity of 
purpose prevailed which were never before so evident in inter-American 
conferences. . A ; 

The meeting of Mexico truly signalizes a milestone in the history of the 
inter-American system. In the words of the United States Secretary of 
State, Mr. Edward R. Stettinius, Jr., the Conference marked “an historical 
turning point in the development of inter-American codperation for peace 
and security from aggression and for the advancement of the standards of 
living for. all the American peoples.” i 
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THE LEGAL STATUS OF GERMAN Y ACCORDIN G 
TO THE DECLARATION OF BERLIN 
By Hans Krisen ` > etl 
í University of California 
I 


According to the Declaration made at Berlin on June 5, Ae by the Gov- 
ernments of the United States of America, the Union of Soviet Socialist 
Republics, the United Kingdom, and the Provisional Governmént of the 
French Republic; these Governments have assumed “supreme authority 
with respect to Germany including all the powers possessed by the German’ 
Government, the high command, and any state, municipal, or local govern- 
ment or authority.” This means that the German territory, together with 
the population residing on it, has been placed under the sovereignty of the 
four powers. It means further that the legal status of Germany is not that 
of “belligerent occupation” ih accordance with the Articles 42 to 56 of the - 
Regulations annexed to the Hague Convention respecting the Laws and Cus- 
toms of War on-Land of 1907. After Germany’s unconditional surrender and 
especially after the abolition of the last German Government, the Govern- 
ment of Grand Admiral Doenitz, the’ status of belligerent occupation has 
become impossible. This status presupposes that a state of war still exists 
in the relationship between the occupant state and the state whose territory ` 
is under belligerent occupation. This condition implies the continued ex- 
istence of the state whose territory is occupied and, consequently, the con- 
‘tinued existence of its government recognized as the legitimate bearer of the 
sovereignty of the occupied state, This is the reason why it is generally 
assumed that belligerent occupation does not confer upon the occupant power 
sovereignty over the occupied territory. By belligerent occupation the 
legitimate government is made incapable of exercising its authority and is 
only substituted for the period of occupation by the authority of the occu- 
pant power. Thelegitimate government of the occupied state, especially the 
head of the state, may be expelled from the occupied territory and may have 

- established his seat on the territory of an ally; the government, and espe- 
cially the head of the occupied state, may even be made prisoners of war. 
But the government must continue to exist and must be recognized as such 
by the occupant power. The latter must be willing to conclude with this . 
government a treaty of peace and to hand back to it the whole or a part of ` 

. the occupied territory. 

It can hardly be doubted that Germany, after the eiio Shoat 
of her armed forces, did not fulfill the conditions essential to belligerent oc- 
cupation. For the legitimate Government of Germany had ceased’ to exist. 
The unconditional surrender signed by the representatives of the last legiti- 
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mate Government of Germany may be interpreted as a anise of Germany*s 
sovereignty to the victorious powers signatories to the surrender treaty. 
But even if Germany’s unconditional surrender is not interpreted in this way, 
and even if it is assumed that the victorious powers, by accepting the signa- 
tures of the plenipotentiaries of the Doenitz Government on the document of 
“surrender, have, at least indirectly and de facto, recognized this Government 
and allowed it to function as such for a certain time, it must be assumed that 
the victorious powers, by arresting Grand Admiral Doenitz and his staff, 
have abolished this Government. In the Declaration of Berlin it is expressly 
stated that “there is no central government or authority i in Germany capable 
of accepting the responsibility for the maintenance of order, the administra- 
tion of the country, and compliance with the requirements of the victorious 
powers.” The existence of an independent government is an essential ele- 
' ment of a state in the eyes of international law. By abolishing the last Gov- 
ernment of Germany the victorious powers have destroyed the existence of 
Germany as a sovereign state. Since her unconditional surrender, at least 
since the abolishment of the Doenitz Government, Germany has ceased to 
exist as a state in the sense of international law. Germany having ceased to 
exist as a state, the status of war has been terminated, because such a status 
can exist only between belligerent states. Since Germany’s surrender, at 
least since the abolition of the Doenitz Government, the Hague Regulations 
are not applicable, and the legal status of the territory occupied by the vic- 
torious powers cannot be that of belligerent occupation. 

It can easily be shown that this status, even if possible, would not be de- 
sirable. If is generally deemed to be beyond the competence conferred upon 
the occupant power by the Hague Regulations to engage in changes in regard 
to fundamental institutions. An occupant may not transform a democratic 

‘republic into an absolute monarchy or a fascist dictatorship into a democ- 
racy., The occupant, it is true, may alter certain political laws, but only in so 
far as this is necessary for its military purposes. Art. 43 of the Hague Regu- 
lations expressly stipulates that the occupant is obliged to respect “unless ab- 
solutely prevented, the laws in force in the country.” It is generally ac- 
cepted that the occupant has no right to divide the country into new admin- 
istrative districts for political purposes, and certainly not the right to make 
territorial changes such as the transfer of parts of the territory to other, 
states. There can be little doubt that the status of belligerent occupation 
would not be compatible with the intention of the victorious powers to reor- 
ganize Germany politically as well as economically and to reduce her territory 
in favor of her neighbors. + All this, of course, could ‘be achieved by a treaty 
concluded with the legitimate Government of Germany. | Such a treaty, 
however, is, at least for the time being, impossible since no legitimate govern- 
ment of Conny exists. If later on the victorious powers allow a national 
German Government to be established, it will certainly not be advisable to 
burden this new and, as we hope, democratic government with the political 
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y at 
responsibility for all the hard measures which it will be necessary to enforce 
upon Germany. It is well known that ‘the political responsibility. for the 
Treaty of Versailles was a main cause for the breakdown of the Weimar Re- 
public and the rise of national socialism. 

II 

Since the German territory together with its population has been placed 
under the sovereignty of the occupant states, the whole legislative and execu- 
tive power formally exercised by the German Government has been taken 
over without any restriction by the governments of the occupant states. 
The Declaration of Berlin, it is true, states expressly that the supreme au- 
thority with respect to Germany has been assumed for certain purposes and 
that it “does not effect the annexation of Germany.” The purposes for 
which “supreme authority with respect to Germany” has been assumed are 
determined by the Declaration as follows: ‘‘to make provision for the cessa- 
tion of any further hostilities on the part of the German armed’ forces, for 
the maintenance of order in Germany, and for the administration of the 
country.” .‘‘Further hostilities on the part of the German armed forces” 
are practically impossible. -The Declaration of Berlin expressly states: 

“The German armed forces on land, at sea, and in the air have been com- 
pletely defeated and have surrendered unconditionally and Germany, which’ 
bears responsibility for the war, is no longer capable of resisting the will of 
the victorious powers.” This means that a so-called deballatio of Germany 
has taken place, which is the essential condition of “assuming supreme au- -~ 
thority with respect to Germany including all the powers possessed by the- 
German Government, the high command, and any state, municipal, or local 
government or authority,” that is to say, of placing the German territory 
together with its population under'the sovereignty of the occupant powers. 
The purpose of making further hostilities on the part of the German armed 
forces impossible has already been achieved, so that the main purposes for 
which the occupant powers have assumed supreme autHority. with respect 
to Germany are the maintenance of order and the administration of the coun- 
try., These are the normal functions of a government. There is no restric- 
tion of sovereignty with respect to the purposes for which the “supreme au- ‘ 
thority” assumed by the occupant powers shall be-exercised. But the as- 
dessa of the supreme authority does not, according to the Declaration, 
“effect annexation of Germany.” 

This seems to'be not quite in conformity with the traditional doctrine 
according to which the establishment of the sovereignty of the’ conquéror 
over the conquered territory is possible only by subjugation; and ‘‘subjuga- 
tion takes place only when a belligerent, after having annihilated the forces 
and conquered the territory of his adversary, destroyed his existence by an- 
nexing the conquered territory.” 1 The only way to destroy the existence of 

1 L. Oppenheim, International Lato, 1940 (6th ed.), Vol. IE, p. 467. . 
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the enemy as a sovereign state seems to be, according to this doctrine, an- 
nexation of his territory; and annexation means incorporation of the territory 
into the domain of the conqueror with the latter’s intention and capacity to 
hold it permanently. As the victorious powers expressly declare that they 
do not have the intention of annexing Germany, there is—according to this 
doctrine—no “subjugation? of Germany and consequently no sovereignty of 
the occupant powers over the occupied territory. This doctrine, however, is 
untenable. Germany certainly has ceased to exist as a sovereign state and, 

since the territory is not under Germany’s own sovereignty, it would be no 
state’s land if it were not under the sovereignty of the occupant powers. To 
consider a territory which, after the abolition of the legitimate government 
and the destruction of its armed forces, is placed under the military govern- 
ment and administration of one or several victorious powers as no state’s 
land, would be simply absurd. It is not true that the existence of the enemy 
as a sovereign state can be destroyed and its territory placed under the sov- 
ereignty of the conqueror only by the latter annexing the territory, in the 
sense of-permanent incorporation. The existence of a state is destroyed by 
its adversary when the latter has not only annihilated the armed forces but 
also abolished the government of the former. The establishment of territo- 
rial sovereignty does not depend on the new sovereign’s intention to hold the 
territory for good. He may have the intention to, cede the territory or part 
of it later on to another state. Such an intention does not prevent the ac- 
quisition of sovereignty. The establishment of sovereignty over conquered 
territory depends exclusively upon the capacity of the conqueror to hold the 
territory acquired by conquest, on the firm possession of the territory, based 
on the fact that any possible resistance of the enemy has been overcome, 
his armed forces being completely annihilated. If there is a difference at all 
between formal annexation and placing the territory under the conqueror’s 
sovereignty without the latter’s intention to hold it permanently, it is rather 
a political than a legal one. The rights and duties of the territorial sovereign 
are the same in both cases. If a belligerent does not intend to destroy the 
existence of his adversary as a state in the sense of international law, he must 
not abolish its government. If he does so, and at the same time does not 
intend to let the territory become no state’s land open to occupation by any 
other state, he must establish his own sovereignty over the territory. It is 
true that the conqueror can not be transformed into the territorial sovereign 
without or-against his own will. But the declaration that the occupant 
powers ‘‘assume supreme authority with respect to Germany, including all 
the powers possessed by the German Government, the high command, and 
any state, municipal, or local government or authority” is equivalent to the 
declaration that the occupant powers place the German territory under 
their sovereignty. This results clearly from the fact that the occupant 
powers declare that they ‘‘will hereafter determine the boundaries of Ger- 
many or any part thereof and the status of Germany or of any area at 
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present being part of German territory.” .' The occupant powers intend to 
determine the future boundaries of Germany not by a.peace treaty con- 
. cluded with a German Government but by a unilateral act of the occupant 
powers. Only the territorial sovereign has the power to dispose of the ter- 
ritory.? Whether the term “sovereignty” is used or not, is'of no impor- 
tance. What counts is whether the fact has been established; and it is estab- . 
lished when the conqueror assumes “supreme authority,” that is to say un- 
restricted power, over the conquered territory and its population. It is- 
even more correct not to use the term “sovereignty” because this is one of 
the most problematic terms in international law; as a matter of fact it has 
lost any precise meaning. i 

To place a conquered territory under the paneer that is, under the 
unrestricted sovereignty, of the conqueror does not necessarily imply that 
the Constitution of the occupant state and its laws automatically extend: 
to the occupied territory or that the inhabitants of this territory automati- 
cally acquire the citizenship of the occupant state. The occupant power 
may place the occupied territory and its population under special laws issued `` 
by the military government in its capacity as legislator. The military 
government established bythe occupant power may allow that certain 
laws which were in force prior to the occupation remain in force during 
the occupation; but the reason of their validity is no longer the constitution, 
of the country in force prior to the occupation but the express or tacit 
reception: by the military government of these laws into the legal order 
of the occupied country. The persons who were citizens of the state which 
has ceased to exist since its territory has been placed under the sovereignty of 
the occupant power, become “subjects” of the occupant state in so' far as. 


® After the Spanish-American War Cuba was occupied by and placed under the sovereignty 
of the United States without being annexed by the latter. The case of Cuba differs however 
from that of Germany: 1. The occupation of Cuba took place in accordance with a treaty . 
concluded between Spain and the United States, the Treaty of Paris of December 10, 1898; 
2. The exercise of the United States’ sovereignty over Cuba was restricted to a definite pur, 
poge, the pacification of the island. The fourth point of the joint resolution of both houses 
of Congress of April-20, 1898, runs as follows: “that the United States hereby disclaims any 
disposition or intention to exercise sovereignty, jurisdiction, or control over said island except 
for the pacification thereof, and asserts its determination when that is accomplished to leave 
the government and control of the island to its people.” This declaration was incorporated 
in the ultimatum forwarded to Spain. The Supreme Court characterized the relationship. 
between the United States and Cuba by declaring that the island “is territory held in-trust * 
for the inhabitants of Cuba to whom it rightfully belongs.” (Neeley v. Henkel, 180 U. S. 
109, 120). This is a political rather than a legal definition of the status of Cuba. Actord-v - 
ing to international law a territory “belongs” to a state, not to a people, that is to say, only 
a state, not a people, can be the territorial sovereign. During the occupation by the United‘ 
States, Cuba was certainly not a sovereign state, neither was it no state’s land. The only 
state under whose sovereignty the island could be, and actually was, placed was the United 
States; the self-imposed restriction, whether called trusteeship or otherwise, was of no legal 
importance for the status of Cuba from the point of view of international law. 
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they are subjected to the laws issued by the military government. Their 
“citizenship” depends on the,rights conferred and the-duties imposed upon 
them by the military government. For “citizenship” is a legal status de- - 
termined by the specific rights ‘and duties of which this status is the condition. 
Citizen of a state (in contradistinction to mere ‘‘subject’’) is he who has 
political rights in, the’duty of military.service for, and the diplomatic pro- 
tection abroad by the state concerned. Since the occupant state does not 
intend to “annex” the occupied territory placed under its sovereignty, it 
will not confer upon the’ former citizens of the occupied state political rights 
with respect to its own legislative or executive organs, nor will the occupant 
state impose upon them military duties. Consequently they are not to be ` 
considered as ‘‘citizens’’ of the occupant state. ` But. they may have political 
rights with respect to their local governments instituted or permitted to con- 
tinue by the military government. ' Hence, they may be considered to be 
“citizens” of the occupied country, although not citizens of the occupant 
state. If abroad, they are under the diplomatic protection of the occupant 
state, since their former state has ceased to exist and consequently has no 
diplomatic representation abroad. This presupposes that the other states 
have recognized the fact that the occupant power has placed the occupied 
territory under its sovereignty. Such recognition is indispensable if the 
occupation should last any considerable length of time. 


In 


The sovereignty under which the German territory, together with its 
population, has been placed is the joined sovereignty of the occupant powers. 
The Declaration of Berlin stipulates that “in matters affecting Germany as a 
whole,” the supreme authority assumed by the occupant powers with re- 

‘ spect, to Germany will be exercised “jointly,” “on instructions from their - 
governments” by the Soviet, British, United States, and French com- 
manders in chief; in all other matters by each commander in chief in his 
own zone of occupation. ‘‘The four commanders in chief will together con- 
stitute the control council. Each commander in chief will be assisted by 
a political adviser.—The control council, whose decisions shall be unani- 

, mous, will ensure appropriate uniformity of action by the commanders 
in chief in their respective zones of occupation and will reach agreed decisions 
on the chief questions affecting Germany as a whole. Under the control’ 
council there will be a permanent codrdinating committee composed of 
one representative of each of the four commanders in chief and a control 
staff organized” in several divisions, such as military, naval, air, transport, 
political, economic, finance, internal affairs, legal affairs, etc. 

If two or more states exercise jointly their sovereignty over a certain terri- 
tory, we speak of a condominium. Well-known cases of condominium are: 
the condominium of Austria and Prussia over Schleswig-Holstein and Lauen- 
burg from 1864 to 1866; the condominium of Great Britain and Egypt over 
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the Sudan since 1898; the condominium of Great Britain and France over the 
New Hebrides since 1914; the condominium of Austria and Hungary ‘over 
Bosnia and Hercegovina from 1909 to 1918. i 

It is important to note that a condominium may be established as a pro- 
visional measure with the intention of later on settling definitively the status 
_ of the territory. This was the case of the territory of Memel which, accord- 
` ing to Art. 99 of the Treaty of Versailles, and the territory of Fiume which,’ 
according to Arts. 53 and 74 of the Treaty of Trianon, were placed under the 
joined sovereignty of the Allied and Associated Powers until final settlement 
regarding these territories have been made.? These cases show clearly mo 
a state can place a territory under its sovereignty without “ annexing” l 
that is to say, without the intention of permanent acquisition. 

“ The condominium may be exercised by agencies which have the character ` 
of common organs of the participating states, appointed on the basis of an 
agreement between these states, or by division of the territory into several 
districts, each of which is placed under the relatively independent adminis- 
tration of one of these states. But in the latter case, a common organ must 
also exist to decide certain general questions concerning the whole territory 
such as disposition of the territory and the final settlement of its legal status, . 
especially the reéstablishment of the territory as an independent state” 4 
By the Dedlaration of Berlin the German territory is “divided into four zones, 
one to be allotted.to each power.” The abovementioned “control council,” 
the “permanent coérdinating committee” and the “control staff” are the 
common organs through which the occupant powers exercise their joint 
sovereignty, that is to say, their condominium. 

“It is a consequence of the status of condominium that none of the several 
occupying powers is entitled to dispose unilaterally of the territory which is 
under his occupation and that any essential change is possible only on the 
basis of a decision adopted by all the powers exercising the condominium or 
by their common organ, Bet 


A IY 


The occupant powers, being the territorial sovereigns, need not, and cannot, 
conclude a peace treaty with a national German government, since such a 
government does not exist and since the state of peace has been de facto. 
achieved by Germany’s disappearance as a sovereign state. But a formal 
proclamation of peace by a unilateral declaration of the occupant powers is 
possible and even advisable. It is also possible and advisable to make the 


3 See L. Oppenheim, International Law, 1937 (5th ed.), VoL I, pp. 352 f. 
í Quoted from writer’s article “The International Legal Status of Germany to be Estab- 
_ lished Immediately upon Termination of the War,” this Journa, Vol 38, No. 4 (October 
1944), p. 689. 

* Same, p. 693. The legal status of Germany as established by the Declaration of Berlin 
is about the same as suggested in tho article mentioned above. 
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recognition of the future national government of Germany dependent upon 
the latter’s assumption. by a; treaty of certain obligations with respect to 
boundaries, disarmament, industrial organization, etc. Such 4 treaty would 
differ essentially from a peace treaty by which such obligations are usually 
imposed upon the vanquished state. A peace treaty legally constitutes the 
new situation of the vanquished state, and consequently charges its gov- 
ernment that puts its signature under the peace instrument with the political 
responsibility for the arrangement. The treaty to be signed by the future 
German Government as a condition of its recognition would have a merely 
declaratory character as being only the confirmation of a situation which has 
been created legally by its predecessor: the military government exercising 


. the condominium of the occupant powers. 


The occupant powers, being the territorial sovereigns, are in possession 
of an unrestricted legislative competence within which their military govern- 
ments` may take any measure they deem necessary, including territorial 
changes. The unrestricted legislative power of the occupants is practically 
the only possibility of creating an adequate legal basis for the prosecution of 
German war criminals, which neither international law nor the existing mu- 
nicipal laws of Germany or of any of the United Nations provide. 

The Control Council established by the Declaration of Berlin in its ca- 
pacity as the main agency of the condominium over the former German terri- 
tory is the proper authority to prosecute the German war criminals. Gen- 
eral international law-obligates any state to punish its own war criminals. 
In prosecuting the-German war criminals by a tribunal established by the 
Control Council the latter fulfills an obligation imposed- upon it in its ca- 
pacity as successor of the German Government. The situation of such 
condominium-tribunal would be analogous to that of the German Reichs- 
gericht upon which, after the first World War, the prosecution of the German 
war criminals has been conferred. Since a condominium-tribunal may be 
composed of United States, British, Soviet, and French judges, it will 
certainly be more effective than the German Reichsgericht was. The Con- 
trol Council, being the legitimate legislator of the territory and the popula- 
tion of ‘the condominium, may issue the necessary legal rules to be applied 
by the tribunal. The latter need not necessarily be restricted to the prose- 
cution of war criminals. Its jurisdiction may be extended to any crime 
for which the former German Government, the Nazi party, or any other 
organization in their services may be held responsible, even if the crime is 
not exactly a war crime in the usual sense of the term, such as certain atroci- 
ties, committed in no direct connection with war, by the Nazis against their 
own fellow- citizens. 

Thanks to the declaration of Berlin, the legal status of the German 
war criminals is totally different from that of all the other war criminals. 
Whereas the prosecution of non-Gérman war criminals will probably neéd 
an international agreement, at least in certain cases, the prosecution of 
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the Cana war criminals: may be based on the legislative, judicial and’ 
executive powers of the condominium. No obstacle on the part of inter- 


national law stands in the way of this prosecution. ' It is therefore advisable ` 


to separate it from that of the other war criminals. 
` The exercise of the legislative, judicial, and executive competence which 


the occupant; powers possess in their capacity as territorial sovereigns im- ` 


plies, it is true, that they assume the political responsibility for all these ` ; 


measures. But it is only just that he who has the power should assume also 


the responsibility. No German puppet government should be allowed to: 


operaté under the control of the only true government, ` that is, the military. 


government of the occupant powers. For any German government operat~ - 


. ing under the control of the occupant powers might be inclined to resort 


to sabotage. Hence it seems desirable to permit the establishment of a’ 
national government only when the occupant: powers are ready to withdraw: ` 


their armed forces‘ from. German” tetany and thus. make possible mor | : 


restoration of a i German state. ! i 


on 


‘ war. 
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EDITORIAL COMMEN T 


THE INTER- AMERICAN CONFERENCE ON PROBLEMS OF WAK AND PRACE AT MEXICO CITY 
AND THE PROBLEM OF THE REORGANIZATION OF THE INTER-AMERICAN SYSTEM 


The Inter-American Conference’ on Problems ‘of War and Peace which 
took place at Mexico City from February 21 to March 8, 1945, had on its 
agenda ' four great topics: codperative measures for the prosecution of the 
war effort, social and economic problems, the Dumbarton Oaks Proposals, 
and the reorganization of the Inter-American System. The latter problem ? 
has two aspects: the reorganization.as such and the problem bf codrdination 
with the proposed universal international organization. This comment 
will deal only with the first aspect of the reorganization problem. 

The Mexico City Conference made far-reaching and sweeping decisions 
and proposals in this,respect.? Here arises a first, rather curious, legal prob- 


‘lem: Had thé Mexico Conference competence to act? In the Fall of 1944 
Argentina had requested of the Chairman of the Governing Board of the 


Pan American Union (PAU) that a Meeting of Foreign Ministers of the 
American Republics be called “to consider the existing situation between 
the Argentine Republic and other American Republics.” In his letter to 
the Governing Board of January 6, 1945,‘ the United States Secretary of 
State “expressed the opinion of the Government of the United States that 
no-action should be taken at this time by ‘the Governing Board,” because 
“the American Republics which are collaborating in the war effort are 
making arrangements by consultation through ordinary diplomatic chan- 
nels to meet in the near future to discuss urgent war and post-war problems.” 
Mexico invited to the Conference the goraren “collaborating in the 
ab Argentina ° was not invited. 

This procedure has been strongly ibaa: T and there can be no ‘doubt 


_ that, from a juridical point of view, the Mexico City Conference was a 


Inter-American Conference on Problems of War and Peace, Mexico City, February, 
1945, Handbook for the use of delegates. Prepared by the Pan-American Union. 1945 (pp. 
207, mimeographed). 

2 This topic was intrusted to the Third Commission (Alb. Lleras Camargo, Foreign 
Minister of Colombia, Chairman). See Acta Final, Pan-American Union, 1945, pp. 127, 
mimeographed; and Final Act, P.A.U., Washington, 1945, pp. 121, printed. 

3 Resolution IX, Final Act, pp. 44-48. ` ` 

4 Department of ‘State Bulletin, Voi. XU, No. 291 (January 21, , 1945), p. 91. 

5 The same, No. 290 (January 14, 1945), p.61. 

* El Salvador, originally not invited, later joined the Conference, after her de facto Govern- 
ment had been recognized. 

7 Sumner Welles, in his article of January 24, 1945, speaks of “violating the Inter-. Arerian 
Agreement on Consultation and gravely weakening the PAU.” Walter R. Sharp says that 
the present procedure of calling Consultative Meetings “may, at the worst, result in ma- 
neuvres like the calling of the Mexico City Conference, outside of the jurisdiction of the Pan- 
American System, in order to exclude one or more American Republics” : Foreign An, 


- Vol. 23, No. 3 (April, 1945), p. 452. 
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purely diplomatic Conference of Allies, outside of the Inter-American Sys- . . 

tem. It is, therefore, difficult to see the legal basis for its competence to 

deal with the reorganization of this System. But as Argentina, after a some- 

what painful interlude, reéntered the scene and adhered to the Final Act,® 

. the original lack of competence was healed retroactively. 

_ Although the future of Pan-America, which has gained real importance 
and vital strength only in the last one and a half decades, will depend pri- 
marily on increasing sound political and economic and cultural-relations and 
foundations, problems of organization play, nevertheless, a great role in 
strengthening the system. 

- The problem of reorganization is urgent ‘and vital. Contrary to the 
Teac of Nations, Pan-America has grown in a slow and leisurely manner, ` 
as was possible only under the very special conditions ọf the Western Hemi- 
sphere, and has grown pragmatically. To-this type of growth it owes a 
great deal of its success, its flexibility, its adaptability to changing conditions, 
the possibility of codrdinating its expansion with the expanding needs of 
inter-American coöperation. But these virtues carry also their faults: the © 
somewhat loose character of the “Union of American Republics,” the lack 
of a treaty-basis, the prohibition of political ‘activities to the Governing 
Board, and, in consequence, the development on two parallel, but, inde- 
pendent lines, of political and non-political activities.» The development 
of the Consultative Meetings of the Foreign Ministers showed a tendency 
to obliterate the difference between these meetings and the general Con- | 
ferences, a development that drew a warning from the Director General.1° 
Inter-American peace machinery grew complex, unwieldy, and inefficient." ~ 
The machinery for the codification of international law“ has grown so | 
complicated that it admittedly blocks any further progress in this field. 
The insistence on absolute equality has led to, the consequence that there are 
in the essentially non-bureaucratic Pan-American organs representatives- 
of all the 21 Republics; but in these last years experiments have successfully 
been made with Pan-American organs composed only of a limited number 
of members,—who are, it is true, appointed by certain governments, but 
who, do not aypreent them, but represent rather all of the 21 ic 


? As provided by Resolution LIX (Final Act, pp. 107-108). 

° “The organs (of political coöperation) are not an integral part of the PAU, but go, Bo to 
Speak, parallel with it”: Report ‘of the Governing Board to the Lima Conference (Octara Con- 
' ferencia Internacional Americana, Diario de Sesiones, Lima, 1939, pp. 128-132). 

10 Report of the Director General on the Third Consultative Meeting, Washington, 1942, p. 20 
and ff. 

4 Rather unsuccessful attempts at a, reorganization of the Inter-American peace machin- ` 
ery have been made since the Buenos Aires Conference of 1936. 

8 Inter-American Agencies for the Codification, Unification and Uniformity of Law in the 
Americas, Washington, 1944 (pp. 23, mimeographed) and: General Report ... on the 
Codification of International Law . . . , Washington, 1944 (84 pp., mimeographed). Hand- 
` book, pp. 53-56. f 


EDITORIAL COMMENT a 529 
o $ Lt 
act in their name. ‘An enormous number of Pan-American technical con- 
ferences “ take place which are often only vaguely, if at all, related to the 
general conferences and the PAU. 

The ease of ‘creating, shifting, and abandoning PEE E organs, 
together with the creation of non-permanent organs in recent years, and 
their growing number and complexity, has led, in some cases, to an uncer- 
tainty as to what and how many Pan-American organs are functioning at 
any given time; it has sometimes led to confusion, duplication, vague defini- 
tions of competence, inadequate financial foundations, inefficiency, and an 
existence on paper only; it has led finally to a complete lack of interrelation, 
codrdination, rationalization; integration, and centralization. The need for 
reorganization had been strongly felt in recent years.5 

The reorganization problems may be distinguished into ESEE 17, 
political, and technical problems. The ‘political problems all stem from 


‘3 Charles-G. Fenwick, ‘‘The Inter-American Juridical Committee at Rio de Janeiro,” 

in. this Jounnat, Vol. 37 (1948), pp. 5-29, and: Department of State Bulletin, Vol. XII, No. 
294 (February 11, 1945), pp. 194-196; Carl B. ‘Spaeth and William Sanders, “The Emer- 
gency Advisory Committee for Political Defense at Montevideo,” this JournaL, Vol. 38 
(1944), pp. 218-241; Annual Report of (this) Commities, July, 1948, Montevideo (pp. 281, 
printed); Department of State Bulletin, Vol. XII, No. 289 (January 7, 1945), pp. 3-10. 

“The International Conferences of American States, 1st Supplement, 1938-1940, Washing- 
ton, 1940, Appendix A, pp. 381-452, 

u The same, Appendix B, pp. 453-494, but which contains also non-official organs; 
John P, Humphrey, The Inter-American System: A Canadian View, Toronto, 1942. See 
also brief but excellent book by Margaret Ball: The Problem of Inter-American Organization, 
Stanford, 1944. Handbook, pp. 42-43. 

1 The proposal of Ulléa (Peru) for a partially new organisation in the sense of a centralisa- 
tion of all non-political Inter-American organs in the PAU (Proceedings of the 8th American 
Scientific Congress, May 10-18, 1940, Washington, 1941, Vol. I, pp. 141-147. See further 
the proposals by the Executive Committee on Postwar Problems of the Governing Board: 
Pan American Postwar Organization. Washington, 1944 (pp. 71, printed). On pp. 31~71 
of this publication is printed the Report and Project of March 6, 1944, on the Codrdination 
of Inter-American Peace Agreements, made by the Inter-American Juridical Committee. 
Ball, work cited; Handbook, pp. 44-68. 

17 Such as the problem of a treaty basis, the problem of the entry of Canada (P. E. Corbett, 
in Inter-American Quarterly, Vol. I (1939), pp. 30-34), and in Foreign’ Affairs, Vol. XIX 
(1941), pp. 778-789; Reginald G. Trotter, in Inter-American Quarterly, Vol. IE (1940), pp. 


” §-10 and in Queen’s Quarterly, Vol. ITI (1941), pp. 5-13. Chapters I and IX of Humphrey’s 


book, cited in note 15. See Resolution XXII of the Mexico City Conference (Final Act, 
pp. 64-65), which paid a tribute to Canada’s war effort and expressed the wish of ever 
closer collaboration between Canada and Pan America. Finally the problem of the rela- 
tions between Pan America and what may be called Pan-American subregionalism (Central 
Americanism, River Plate Regional Economic Conference, Montevideo, January 27 to . 
February 6, 1941). At the 3rd International Conference of the Caribbean (Port-au-Prince, 
Haiti, Apri] 22-29, 1941) the observers from the United States and Colombia objected 
to the plan for an “Inter-American Union:of the Caribbean” on the ground that it would 
involve an unnecessary duplication of the work of the PAU and would set a bad example 
to other regional groups which might lead to the fragmentation of Pan Americanism 
(A. P. Whitaker, Inter-American Affairs, 1941, New York, 1942, p. 59). 
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the overwhelmingly powerful position of this country, and the long-felt!® 
Latin American wish to decrease constitutionally the preponderance of the . 
United States in the PAU and its Governing Board. These Latin American 
wishes have now gained nearly complete and definite satisfaction. 
Resolution IX, point 8 of the Final Act.(March 8) reorganizes the Govern- 
ing Board. It will be composed of one ad hoc delegate designated by each 
of the American Republics; these delegates are to have the rank of Ambas- 
sador and enjoy all the privileges and immunities thereof but are to be no 
part of diplomatic missions accredited to the United States. This arrange- 
ment was to be effective on May 1, 1945. According to point 5 the Chair- 
man of the Governing Board will not be eligible for reélection during the- 
period immediately following, so that the constant reélection of the American 
Secretary of State is made impossible and the chairmanship opened to Latin’ 
Americans. ‘If we consider how strongly the United States was formerly 
opposed to the idea of setting up in Washington a special Pan-American 
diplomatic body,!* we can measure the change i in seinada brought about by 
the “good neighbor” policy. ` 
Point 5 also lays down, in accordance with Do old Latin American 
wish, that the Director General and Assistant Director of the PAU shall: 
hold office for ten years, but shall not be eligible for reélection and cannot be © 
succeeded by a person of the same nationality. In recognition of the services 
of the actual functionaries, the, first term for the Director will begin only on 
January’ 1, 1955, and for the Assistant.Director on January 1, 1960. `, 
The problem of political functions for the Governing Board has not been ` 
fully solved by the Mexico City Conference. Resolution IX, point 4-a, gives 
` the Governing Board power to take action on every matter which may de- 
termine the effective functioning of the Inter-American System and the 
solidarity and well-being of thé American Republics; by the potential inclu- 
sion of political activities it ‘constitutes a radical departure from previous . 
. policy” *° but it restricts this competence by the phrase: “within the 
limitations imposed upon it by the International Conferences of American 
States.” 
Other political problems are not touched. Until very recently the Inter- 
American System looked primarily toward Inter-American peace. But in 
the last decade the Inter-American System took a new turn toward Inter- 


18See the proposals of Arévalo (Ecuador) in 1906 (Tercera Conferencia Internacional 
Americana, Rio de Janeiro, 1907, pp. 166-172); proposals by Alvarado Quirós (Costa Rica) 
_ in 1928 (Quinta Conferencia Internacional Americana, Actas de la Sesiones Plenarias, Santi- 
‘ago, 1923, Vol. I, pp. 484—492); the proposals of a Nicaraguan delegate in 1926 to transfer 
the PAU to Panama (Congreso Pan Americano Conmemorativo del de Bolivar, Panama, 1297, 
_ pp. 208-211) and the Mexican proposals at the 6th Conference at Havana ( 1928) (Diario, 
pp. 194-5). 

18 Report of the Delegates of the U. = to the bth International Conference of American States, 
Washington, 1924, p. 3 and ff. 

#0 Dana G. Munro in Department of State Bulletin, Vol. XU, No. 301 (April 1, 1945), p. 528. 
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American solidarity cai defense against extra-hemispheric N The 
Mexico City Conference turned again to security of the American Republics 
inter se: the Act of Chapultepec,” considered in Latin America as the out- 
standing political achievement of the Mexico, City Conference, valid only 
for the duration of the war but recommending a post-war treaty to the same 
. effect, “went further toward joint action for mutual defense than any previ- 
ous agreement” * and constitutes an approach toward Bolivarian ideas. 

Another observation must be made at this point. Hitherto Pan-Amer+ 
canism meant : ‘primarily the relations between this country and Latin 
America as a whole. In recent years a development on bilateral lines is 
‘manifest in the many agreements, concerning air and naval bases, strategic 
raw materials, economic relations, military coöperation, and so on, concluded ~ 
between this country and single Latin American Republics. The activities 
of the PAU must be extended to a real codperation between all the 21, and, 
therefore, between all the Latin American Republics inter se. 

As to the technical reorganization problems, Resolution IX contains defini- 
tive as well as provisional measures, both in the field of political and of non- 
political activities. Point 1 maintains the International'Conferences of 
American States as the highest organ, formulating general Inter-American 
policy and determining the structure and function of Inter-American in- 
struments and agencies. The Conferences are, from now.on, to meet at 
four-year intervals, the next (9th) to meet in Bogotá in 1946. Point 2 
distinguishes between ordinary and extraordinary Consultative Meetings. 
The latter shall be called (point 4-b) if voted by an absolute majority of the 
votes of the Board and have a competence restricted exclusively to the 
handling of emergency questions. The ordinary meetings are from now on 
to be held annually, except in years of general Conferences, the next one to 
be held in 1947, They are to be called by the Governing Board and have 
power to take decisions concerning the Inter-American System relating to 
problems of great urgency and importance and to situations and disputes of 
every.kind which might disturb the peace of the American Republics. The 
Foreign Ministers may be represented by special representatives only in 
exceptional cases. The Consultative Meetings are, therefore, made regular 
organs, with a clear-cut competence, and distinguished from the General 
Conferences. — 

_ Point 8 specifically maintains the Division of Intellectual Codperation of 
the PAU. 

Point 6 temporarily continues the functions of the Emergency Advisory 
Committee for Political Defense, of the Inter-American Juridical Committee 
and of the Inter-American Defense Board... Point 7 provides, insubstitution 
for the present non-permanent Inter-American Financial and Economie 
Advisory Committee, a permanent Inter-American Economic and Social 
Council subsidiary to the Governing Board, composed of members desig- 

a Resolution VIII (Final Act, pp. 40-44). . 2 Dana G. Munro, as cited, p. 526. 
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nated by-the respective governments. The Council will be the coérdinating 

‚agency for all officia] Inter-American economic and social activities. The 
Governing Board is authorized to organize the Council provisionally. Point 
9 specifically provides the inclusion of the Inter-American’ Commission of 
Women “among the organs which form the PAU.” 

Resolution IV * recommends that the governments consider as soon as 
possible the extablishment of a Permanent Military Organism. Resolution - 
XLV * provides for the continuation of the Pan-American Sanitary Bureau 
and for greater economic support and technical personnel for it. Resolu- . 
tions XVII and XLIX * deal with the preparations for the Inter-American 
. Technical Economic Conference, convoked to meet in Washington on June 
15, 1945. Resolution XXV,* dealing with the reorganization of the codifi- 
_ cation agencies, recommends the adoption of the corresponding proposals. 
made by the Inter-American Juridical Committee and recommends that this 
` Committee be intrusted with the functions of a Central Codification Organ- 
ism. Resolution XXXIX 2" recommends the immediate elaboration by 
the Inter-American Juridical Committee of a preliminary project of an 
“Inter-American Peace System” and, later, the convocation of the Inter- . 
‘national Conference of American Jurists by the Governing Board. l 

In addition to specific, permanent or temporary, measures and recom- — 
mendations pro futuro Resolution IX gives the Governing Board a sweeping 
mandate to prepare a reform of the Inter-American System in capite et in 
-membris. The Board shall have (point 4-c) the function of supervising the 
Inter-American organs which are related with the PAU or which shall be- ` 
come related with it, and of receiving and approving annual and special 
reports of these organs. Point 9 charges.the Board to prepare a project of 
a Charter for the improvement and strengthening of the Inter-American 
System, making use of all Inter-American agencies convenient for the 
purpose. This project is to contain, first, a .“‘Declaration of Rights -and 
Duties of States,” recognized as the basic principles of the Inter-American 
System,?* and a “Declaration of the International Rights and Duties of 
Man,” the text of the latter to be formulated by the Inter-American Juridical 
Committee. The project is, further (point 10), to provide for the strength- 
ening of the Inter-American System by the creation of new organs or the 
elimination or .adsptation of existing organs, dovetailing their functions 
between the several agencies and with the world organization. The project 
must also take care of the need for accelerating the consolidation and exten- 

” Final Act, pp. 36-37. 

u Same, pp. 83-85. 

* Same, pp. 54-55 and 89-90. 

2s Same, pp. 66-88. 

7 Same, pp. 78-79. Í ‘ 

28 See Resolution IX, point 9, and paragraph. Treeutive Committee on Post-War Prob- 


lems of the Governing Board, The Basic ane of the Inter-American Sysiem, Washing- 
ton, 1943 (pp. 40, printed). 
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sion of existing Inter-American peace instruments and a simplification and 
improvement of Inter-American peace organization. It must finally (point 
12) provide for the establishment’ of an equitable system for the financial 
support of the PAU and of all its related organs—an ey aportant 
and urgent point. 

The Governing Board was instructed to start the work ¢ on this oe 
on May 1, 1945 (point 9). The American governments are to send in all 
their proposals to the Governing Board prior to September 1, 1945 (point 
11). The Board is to submit this project to all American governments prior 
to December 31, 1945 (point 9). 

Definitive action on this project is to be taken bý the Conference at Bogoté 
in 1946, which is not only specifically instructed to take decisions with re- 
gard to non-permanent organs (point 6) and to set up the permanent Inter- 
American. Economic and Social Council (point 7) but also to “create or con- 
firm the various organs of the Inter-American System” (point 6). 

Resolution [X has, therefore, created a procedure and set a machinery in 
motion which makes it possible for the Bogotá Conference in 1946 to com- 
plete a total and definitive see of the Inter-American System. 

Joser L. Kunz . 


THE VITALITY OF INTERNATIONAL LAW 


The members of the American Society of International Law resident in 
Washington were greatly privileged to hear Mr. Justice Robert H. Jackson of 
the United States Supreme Court stoutly affirm the vitality of international 
law at a meeting held on April 18, 1945. In his opening remarks he ob- 
served: 


J 


Few groups are likely to assemble today that would better know the 
short-comings of international law than this group. . You are aware 
of the confusions, of the incompleteness, of the lack of ordinary sanc- 
tions, and of all ‘that might be said in criticism of international law. 
Yet here you are, assembled . . . to reiterate your inveterate belief 
that international Jaw i is an existing and indestructible reality and offers 

re 1s no paradox in this. ose who know the deficiencies o 
international law are those who also know the diversity and permanence 
of its accomplishments and its indispensability to a world that plans to 


live in peace. I am happy to join you in a timely and resolute confes- 
sion of faith. 


: an 
Later on in this address Justice Jackson stated: 


It seems to me that we now have an opportunity, not likely soon to re- 
cur, to bring international law out of the closet . . . and impress it 
upon the consciousness of the people. At no time have the materials of 
persuasion been more abundant or more compelling. I should not be 
greatly surprised if today the people are not actually less timid on the 
subject than those who should lead in this field. . .'. The trouble has 


t 


i 
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been that the advocates of international law have had too little of what 
Mr. Justice Holmes called “fire in the belly,” while the extreme nation- 
ve 00 little else. 


. In dater passage the Justice sia NG deluded followers: of John . 
Austin:, 7 


Of course there is a school of cynics in the law schools, at the bar, and’ 
on the bench who will disagree, and many thoughtless. people will see no 
reason why courts, just like other agencies, should not be weapons of 
policy:- It is a current philosophy, with adherents and practitioners in 
this country, that law is anything that can muster, the votes to put in 
legislation, or directive, or decision and backed up with a policeman’s 

~ club. Law to those of this school has no foundation in nature, no 
necessary harmony with the higher principles of right and wrong. 
_They hold that authority is all that makes law, and power is all that 1s 
necessary to authority. It is charitable.to assume that such advocates 

of power as the sole source of law do not recognize the identity of their ` 
incipient authoritarianism with that which has reached its awful climax 
_in Europe. . . . It is chiefly those who hold this idea of law who belittle 


international law because it lacks forma itmen rco to back 
ųp its precepts. This attitude, which considers itself a very practical . 
one, I think misconceives the nature of law, the almost inevitable char- 


~ acter of so many of its principlés in a world ordered by any semblance of 
reason, and the influences which give it acceptance, vitality, and au- 


thority. The fact that a principle of international law does not readil 

anslate into a court mandate, with a an executive power oma 
al ae to execute it, does does not mean that it may wit punity he 
violated. 


This robust faith in the vitality of international law is most heartening and 
‘a needed rebuke to the views too commonly held, even when expressed within - 
the editorial pages of this Journau. For the sake of clear thinking it is im- 
perative that less stress should be laid on international legislation or the 
decisions of international organizations, and more stress laid on the great 
body of law that has arisen out of the usage of centuries. We need to re- 
member that in time of peace, this truly majestic system of law i is normally ` 
applied without -question between nations. 
en international law_is deficient it should be re by liberal in- 
terpretation or by the codification of certain branches, as in the case of the 
common law. But it would be a dangerous denial of the basic nature of the 
law of nations if those who are impatient with its slow development should 
resort to arbitrary legislation or compromise treaty agreements. 
The vitalit international law lies in-its organic origins and natural 
growth. It must not t be hospitalized for medical weatment and surgical op- 
@ations. It will continue to serve usefully its high purposes if respected and 
generously interpreted by such oree ni i jurisconsults and valiant defenders as 


ustice Jackson. 
re nt 
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THE CHAIRMANSHIP OF THE SAN FRANCISCO CONFERENCE 
When Russian Foreign Secretary Molotov. unexpectedly objected, at 
San Francisco, on April 26 ,| to & motion ‘proposing Edward R. Stettinius, 
Jr., United States Secretary of State, as Chairman of the Conference, many 
Anerian were considerably disturbed.! The Russian position, however, 


. wis not unreasonable in the circumstances, and there is ample precedent for 


the compromise ‘solution finally adopted, namely, a rotation of the chairman- 
ship among the four sponsoring powers: Great Britain, China, Russia and 
the United States. This principle .of rotation was retained, in form, even 
with respect to the chairmanship of the important Steering and Executive 
Committees, which was '(Uelsgated to Mr. Stettinius by the three other 
presidents. ay 

An examination of the public oe ene of the last century. reveals a 
well established usage according to which the presidency should go to the 
chief delegate of the country on whose soil the conference was held. Thus 


Prince Metternich presided over the Congress of Vienna (1815), Count 
Walewski the Conference of Paris (1856), and Bismarck the Berlin Confer- 
ence (1878). Clemenceau was chairman of she Peace Conference o eace Conference of TYTY 
and declared, when he took office: ¢ 


It.is necessary, gentlemen, to point out that my election is due neces- 
sarily.to the lofty international tradition, and to the time-honored cour- 
tesy shown toward the country which has the honor to welcome the 
peace conference at its capital, ~ 


Many similar precedents could be cited.’ In the twentieth century, if we 


_ except the conferences held under the auspices of the League of Nations, 
- discussed below, the practice has been almost invariably followed. Thus 


Secretary of State Charles E. Hughes was chosen to preside over the Wash- 
ington Conference on the Limitation of Armaments.’ According to the 


' tradition of the Pan-American Conferences, too, the country-serving as host ' 
to the conference supplies the president.’ 


1The New York Times, April 27, 1945. 
2“ The meeting recommends that there be four presidents, who will preside in rotation at 
the plenary sessions. These four may meet from time to time with Mr. Stettinius presiding 


_ over these meetings and Mr. Stettinius to be chairman of thé Executive and Steering Com- 


mittees, the three others delegating full powers to Mr. Stettinius for conducting the business 
of the conference”: Same, April 28, 1945. 

7 Frederick Sherwood Dunn, The Practicé and Procedure of International Conferences, 
Baltimore, 1929, pp. 20, 208. ` l 
. +“ The Paris Peace Conference,” in International Conciliation, No. 139 (June; 1919), p. 30, 
quoted by Norman L. Hill, The Public International Conference, Palo Alto, 1929, p. 65. 

t See Sir Ernest Satow, International Congresses, London, 1920, p. 62; Marcel Sibert, 
Quelques aspects, de Vorganisation et de la technique des conférences internationales, in 
Recueil de P Académie de Droit International de la Haye, Vol. 48 (1934-11), p. 416. 

* Dunn, as cited, p. 208. 

TViadimir D. Pastuhov, International coment and their Technique, Washington, 
1944, p. 85 PORCOS): 
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But there have been exceptions to this time-honored usage. As Molotov 
pointed out, it was Roosevelt, not Stalin, who presided at Yalta. And if 
the country acting as host to the conference is not the inviting power it 
usually defers to the latter who then has the honor of furnishing the chait- 
man. Thus the presidency of both Hague Peace Conferences (1899 and 
1907) was granted not to Dutch but to Russian statesmen. Logically, then, 
since there were four inviting or “sponsoring” powers at San Francisco, 
each had an equal right to the chairmanship. The system of rotation pro- 
posed by Molotov was actually adopted for the London Conférence of 1912- 
1913 and employed again at the Lausanne Conference of 1922-1923, al- 
though it did not include the Turkish delegate. The latter was compen- 
sated by being made Secretary General.* And while, as noted above, the 
presidency of the Versailles Peace Conference was given to Francs, four 
Vice-Presidents were chosen among the delegates of the great powers, 
naméd in alphabetical order.*® 

Nor should it be forgotten that the ala usage of granting the presidency to ' 
the inviting power ‘was often violated with respect to conferences called by ` 
the League of Nations or organized under its auspices. This was inevitable, 
for the “inviting power” was usually not a state but the League: Council. 
The custom was evolved of choosing in advance a disinterested and compe- 
tent person, preferably not connected with any national delegation, and pre-- 
senting his name to the assembled conference for formal election.'° This, 
‘ system has a number of advantages. As the choice is carefully made, the 
competence and impartiality of the candidate can be carefully scrutinized. 
Valuable time ordinarily spent in the election of a president at the conference 
is thereby saved for more important matters. Furthermore, a president 
appointed beforehand has an opportunity to acquaint himself with the . 
preparatory work and the agenda, and thus prepare himself to deal ene 
tively with the problems when they arise at the meeting itself. 

The Russian position is not only supported by precedent, but it has a 
solid rational basis. The country which furnishes the chairman certainly 
enjoys outstanding advantages which it would be fairer to distribute among 
several powers. The importance of the presidency is illustrated by a brief 
summary of his functions. ‘‘The president opens, suspends, and closes the 
‘ meetings; he brings to the attention of the conference all communications of 
sufficient importance to justify their submission to the gathering. He 
watches over the observation of the rules of procedure, calls upon the speak- - 
ers, pronounces the closing of discussions, puts questions to a vote, and an- 
nounces the result of the vote.”4 Furthermore, he may summarize or 
clarify statements of speakers or attempt to reconcile opposing viewpoints. 
He may receive deputations’ of bodies which have no official status at the ` 
conference, and he delivers the opening and closing addresses. The chair- 
man likewise has certain social duties which are not without their importance, 

t Sibert, p. 417. 3 Same, p. 419. 46 Dunn, p. 208 f. u Pastuhov, p. 88. 
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From the foregoing it is evident that the Russian position on the presi- 
dency at San Francisco was by no means unprecedented, especially if we 
take into account the traditions of the League of Nations conferences, and 
seems reasonable.as an effort to distribute the very substantial advantages 
of the chairmanship equally among four great powers, instead of leaving 
them to the one state which’ acts as host to the conference. 

Joan B. WHITTON 


THE PROPOSED CONSTITUTIONAL AMENDMENT ON TREATY-MAKING 


On May.1, 2, 7, 8, and 9, 1945, a debate occurred in the House of Repre- 
sentatives ! on the Resolution of the Chairman of the Judiciary Committee, 
Mr. Hatton Sumners,? proposing a change in the United States Constitution 
by which the House was to participate in treaty-making and simple majori- 
ties of ‘those present” in House and Senate were to be substituted for the 
existing requirement of the ‘‘advice and consent” of two-thirds of the Sena- 
tors present.? 

The debate was spirited and attained a high level of statesmanship. The 
members who participated were well aware of the fact that the Senate would 
not be likely to take any action on the Resolution, even.if-passed, and that 
the House was promoting a somewhat selfish interest in demanding participa- 
tion in what has heretofore been a Senate prerogative. But on the theory 
that the Senate had somehow used its constitutional power inadvisedly and 
had checked the beneficent aims of the Executive, the movement for a 
change had received impetus.4. The surprising feature of the debate is the 
amount of. opposition which the proposal aroused among the membership, 
- reaching such proportions that the Chairman, Mr. Sumners, felt himself 
obliged to abandon the original Committee Resolution without a vote, and 
to accept a substitute Resolution drafted by Representative Schwabe of 
Missouri proposing as necessary to “ratify” a treaty a majority of the mem- 
bership of both Houses, 218 in the House and 49 in the Senate. As thus 


1 Congressional Record (daily), Vol. 91, May 1, 2, 7, 8, and 9, 1945, at pp. 4079, 4109, 4314, 
4398, 4414. 

2H. J. Res. 60, 79th Cong., 1st Sess. . 

3 The Resolution favorably reported by the Committee on the Judiciary is simply stated in 
these words: 

Hereafter treaties shall be made by the President by and with the advice and consent of 
. both Houses of Congress. 
See H. Report No. 139, 79th Cong., Ist Sess., to accompany H. J. Res. 60 (February 13, 
1945), ° 

‘Bee Hearings before Subcommittee No. 3, House Committee on the Judiciary, 78th 
Cong., 2nd Bess., on the subject of an amendment to the Constitution relative to the making 
of treaties. See also H. R. Rep. No. 2061 (December 13, 1944). 

* This would mean that an absentee or non-voting member would be deemed to cast a 
negative vote. It is debatable whether majorities of the membership of each House would 
be easier to obtain than two-thirds of the Senators present. 
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amended, the Resolution was adopted on May 9, by a wots of 288 to 88, 56 
members not voting.’ 

There appeared to be widespread agreement among, the members that the 
recent practice of using executive agreements as a substitute for treaties was 
a “subterfuge,” 7 a “circumvention of the Constitution,” 8 “bypassing” the -~ 
Constitution or Senate,” thus fortifying the objection to this practice raised 


not only by critics but by friends of the amendment, like The New York 
- Times and Professor Colegrove.* To the writer it seems inconceivable, in > 


spite of the argument of Mr. McClure * and the case of United States v. 
Pink," that anyone could seriously believe that the executive agreement and 
the treaty are interchangeable, that the President may submit to the legis- 
lature what he wishes, and that he may select the body at-whose hands he `’ 
prefers to seek approval, either Congress as a whole or the Senate. ° These 
two instruments, the treaty and the executive agreement in American con- 
stitutional practice vary in scope, in their function of conferring on Congress 
legislative power, in the necessity for’ratification, in repealability, in their 
effect on a statute, in their ‘status as “law of the land,” in the Executive's 
power to modify or alter, them, in the necessity for “submission,” in durabil- 
ity, and in the possibility of secrecy. ‘Thus their supposed interchangeabil- 
ity seems more like a mirage, or wishful thinking. So tenuous is the argu- 
ment for the alleged practical obsolescence of the Senate and the elevation of 
the executive agreement that it was not advanced by a single member of 
Congress in the debate of May, 1945. 

What has happened in the way of Executive encroachment on the treaty- _ 
making power is graphically described in a table worked out by John Bassett 


Moore, a table which he has given me permission to use. It shows the num- - 


t Congressional Record (daily), Vol. 91, May 9, 1945, at pp. 4440-41. 

1 Mr. Gossett of Texas in same, May 1, 1945, at 4082. ` 

2 Mr. Kefauver of Tennessee in same, May 2, 1945, at 4111; Mr. Wadsworth of New 
York in same, at 4134. 

? Mr. Baldwin of New York in same, ‘at 4129; Mr. Robeion of Kentucky, same, May 9, 
1945, at 4420. Said Mr. Celler of New York, another proponent of the amendment: “But 
such procedure [executive agreement] is not wise nor is it healthy.” Same, May 2, 1945, 
at p. 4117. 

10 See editorial in this JOURNAL, Vol. 38, p. 639, note 9. i 

ut Kenneth Colegrove, The American Senate and World Peace, New York, 1944, p. 31: 

An executive agreement as a substitute for a treaty comes dangerously close to an evasion ` 
of the Constitution. The em a anette of this method would place the post-war pacts on a 
basis that lacks the traditional validity of treaty-law. It would leave an uncertainty in the 
minds of our allies who would find American commitments resting on an arrangement which 
is not expressly defined iù the Constitution. 

Mr. Colegrove concludes p. 110: 


The use of executive agreements as a substitute for a peace settlement is a palpable! eva- 
sion of thè fundamental law. The Constitution is clear and unambiguous on the subject’ of 
treaties. 


38 Wallace McClure, I nternational Executive Agreements, New -York, 1941. 
13 315 U. 8. 203 (1942). 
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. ber of recent treaties oe executive agreements, tabulated according to year 
of publication: = = ° | 


Year of i , ` Executive ' 

Oficial Printing i ‘Treaties Agreements 
19380 i ' "25 > 11 
19381 ' . ' B7 14 

1932 | uo o> 16 

1933 i 9 11 
1934 14 a : 16 
1935 ` 25 i 10 
1986 . 8 16 
1937 15 10 
. 1938 12 24 
` 1939 10 26 
1940 i 12. 20 
1941 > D 39 
1942 6 - , 52 
1943 p a 71 
1944 Tee. | 74 


While much of the recent increase in executive agreements is explainable un- 
der the war power, the following executive agreements—a few among many 
—cannot be thus explained: the Wheat Agreement, the Silver Agreement, the 
Aviation and Air Transport Agreements, Unemployment Insurance Bene- 
fits, the St.. Lawrence Seaway Project, Agricultural Experimental Stations, 
Health and-Sanitation, Finances of foreign countries. On the contrary, 
some of the traditional subjects for a treaty are: naturalization, establish- 
ment, extradition, consular privileges, peace and friendship, restoration of 

_ peace, alien ownership of realty, claims against the United States, guaranty 
of independence and neutrality, multilateral treaties, double taxation, exer- 
cise of fishing rights, and other matters. 

Representative Ludlow of Indiana pointed out in the debate that the two- 
thirds Senate rule, ‘however some of its original: reasons may have changed, 
was designed to afford a check and balance against the vagaries of an Execu- 
tive, and that the substitution of the majority rule, when the President’s 
Party is in control of both Houses, would, by the ability of the Executive to 
influence members of his Party by patronage and other devices, result in a 
loss by the Congress of one of its valuable functions. He showed how Post- 
master General Farley boasts in his book of having used the telephone, on 
behalf of the Administration, to defeat by a narrow vote the Ludlow Reso- 
lution calling for a popular referendum before Congress could declare war." 
Others also emphasized that the Amendment—assuming both Houses to be- 
long to the President’s Party—would forfeit, not enhancé, the power of 


4 See the subjects commonly cast in treaty form listed in the speech of Mr. Merrow of 
New Hampshire, Congressional Record (daily); Vol. 91, May 7, 1945, at p. 4320. 

14 Congressional Record, (daily), Vol 1, May 1, 1945, at p. 4099. 
“ 18 James A. Farley, Behind the Ballots, New York, 1938, pp. 361, 362. 
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Congress to act as an effective check.” Some members observed that if the 
President’s Party did not control one or both of the Houses, the vote on the 
President’s treaties might become more political than ever.'* Representa- 
tive Springer suggested that if the House desired to share the treaty-making 
power, the Resolution should be amended to permit two-thirds of the House ` 
to join two-thirds of the Senate.!* The compromise Resolution of Repre- - 
sentative Schwabe was finally adopted. 

Two arguments which to the writer seem conclusive in apia of the pres- 
ent constitutional provision are (1) that a treaty is in effect a constitutional 
amendment, and (2) that a treaty can drain away and centralize all state 
powers, and therefore needs a decisive vote such as that afforded by the two- 
thirds rule.*° If mere majorities could effect such fundamental changes in 
the American Government as the proposed amendment would make pos- 
sible federal Jaws like the second Migratory Bird Act and the legislation 
implementing the pending Anglo-American Petroleum Treaty??? could be 
easily adopted and the states be gradually deprived of their power over 
many matters. Amendment by treaty could avoid. all the hurdles which 
Article V of the Constitution provided for amendments, hurdles for which 
even the two-thirds rule may not be an altogether satisfactory alternative. 
Some gentlemen would even permit the Executive alone to accomplish these 
far-reaching changes.* An analysis of the constitutional possibilities at- 


11 Mr. Robsion, for example, said that the resolution “adds greatly to the power of the 
President and proportionately weakens the power of Congress”: Congressional Record 
(daily), Vol. 91, May 1, 1945, at 4119. 

18 See, in debate, Mr. Baldwin (Congressional Record, May 2, 1945, at p. 4129), Mr 
Springer (May 8, 1945, at p. 4899); Mr. Ludlow (May 1, 1945, at p. 4099); and Mr. Robsion 
(May 1, 1945, at 4119).. 

1* Representative Springer’s Resolution to this effect was defeated by 103 votes to 61 
(Congresstonal Record, May 9, 1945, at p. 4415). 

* These two arguments seemed to impress the New York State Bar Association, which on 
February 17, 1945, voted “ overwhelmingly” against the proposed Judiciary Committee 
Amendment, endorsed by the Association’s own Committee on International Law, 11 votes 
to 2. The New York Times, February 18, 1945. 

7 Sustained in Missouri v. Holland, 252 U. 8. 416 (1920). $ 

= This was originally to be an executive agreement. As such, it was signed August 8, 
1944. Chairman Connally protested, after an opinion and a study of the subject by Mr.. 
Henry S. Fraser to the effect that since it committed the United States to future legislative 
obligations, the agreement must take the form of a treaty. See Sen. Doc, No. 244, 78th 
Cong., 2nd Sess. (1944). On August 24, 1944, it was submitted to the Senate as a treaty. 
`- Senator Connally, after reading it, expressed the opinion that it would not receive a two-. 
thirds vote. President Roosevelt on January 10, 1945, withdrew the treaty for renegotia- 
tion with Great Britain. When the industry heard about the Agreement they protested its 
’ substance, which proposed to contralize the administration of production and distribution of 
petroleum in the Federal Government. Both the Committee and the industry, after a 
hearing, proposed a redraft. 

% The fact that the cases of United States v. Belmont, 301 U. 8. 324 (1937), and United 
States v. Pink, 315 U.S. 203 (1942), sustained the power of the President to change property 
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tending treaty “ratification ” by mere majorities dda. convince the stu- 
dent that the two-thirds rule will not readily and should not lightly be 
changed by the Senate. | 

Representative Adams presented to the House a “table ™ in which he 
showed that of the several treaties defeated by the Senate only three would 
have been saved by the Schwabe Resolution providing for the necessity of 
absolute majorities of the membership. The outcome of the debate secms to 
have disappointed many proponents of the Sumners Resolution. It is, 
however, doubtful whether the original Resolution or the amended Resolu- 
tion will command much support in the Senate or, if the Senate were con- 
vinced, whether three-quarters of the states would ratify. The House Reso- 
lution may, therefore, take its place among the 2200-odd constitutional 
amendments which have been unsuccessfully proposed. 

Epwin BORCHARD 


e. -TRE UNITED NATIONS CHARTER 


After nine weeks of discussion and debate fifty members of the United 
Nations signed a Charter at San Francisco on June 26 and thus brought to 
a close the United Nations Conference on International Organization which 

“convened on April 25. In the invitation to the Conference issued by the 
sponsoring powers on March 5, 1945, it was suggested that the Proposals 
for the establishment of a General International Organization agreed upon 
by the representatives of the United States, the United Kingdom, the Soviet 
Union, and China, during conversations at Dumbarton Oaks, and made 
public on October 9, 1944, supplemented by the Yalta agreement of February 
11, 1945, on voting procedure in the Security Council, should afford the basis_ 
for a Charter of th i ations. It was not clear when the Conference 
convened at Ban Francisco to what extent the nations not parties to the 
Dumbarton Oaks proposals would be free to suggest changes in or additions 
to the basic document, but this situation was soon cleared up by an invita- 
tion from the sponsoring powers to all the members of the San Francisco 
Conference to submit by a certain date whatever amendments they wished to 
have considered. Most if not all of the members took advantage of this 
invitation and hundreds of amendments were proposed. They were 
tributed according to subject matter ‘among four commissions and a doze 
committees and the work of revising the Dumbarton Oaks Proposals began 
in earnest. The extent of the revision is indicated by a comparison of the 
length of the two documents. The Dumbarton Oaks Proposals comprise 
about 3,500 words. The completéd Charter is more than double that 


relations is one of the most convincing reasons why the Litvinoff Assignment may not have 
been correctly construed and why its extension is fraught with danger. See editorial, this 
Journat, Vol. 38, p. 687. 

- M Congressional Record (daily), Vol. 91, May 2, 1945, at p. 4118. 
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length, or approximately 10,000 words. Reference can be made here only 
to the principal differences between the two documents. Detailed com- 
‘ments will appear in later humbers of the JOURNAL. 

The most unacceptable feature of the Dumbarton Oaks Proposals was 
their prospective of peace at any price for the small nations. , References to 
the principles of international law and justice were conspicuous by their ` 
> absence. Criticisms of this flagrant omission were general even, before the ~ 
4%, nations convened at San Francisco, and among the first amendments offered 

at the Conference were a number to remedy it. The Preamble of the Char- 
ter, which is entirely new and is an inspiring statement of the reasons why’ 
the nations should remain united, declares that the peoples of the United 
Nations are determined ‘to establish conditions under which justice and 
- respect for the obligations arising from treaties.and-other sources of inter 
national law can be maintained.” In its statement of purposes and prin 
ciples, the Charter provides that the adjustment or settlement of intern. 
tional disputes or situations which might lead to a breach of the peace shall}: 
be made “in conformity with the principles of justice and international law”; 
and finally, the General Assembly is specifically authorized to initiate studies 
, and make recommendations for the purpose, among others, of “encouraging 
the progressive development of international law and its codification.” . A 
The provisions of the Proposals throughout have been carefully rewritten 
and clarified. The chapter on membership has been expanded from one to 
‘four articles and now includes provisions for suspension, and. expulsion. 

The functions and powers of the General Assembly, in which all meinbers 

are represented and vote on terms of equality, have been somewhat enlarged 

in keeping with its position as a principal organ of the United Nations. . An 

added article confers upon the General Assembly the right to ‘discuss any 

questions or any matters within the scope of the Charter or relating to the 
powers and functions of any organs” and “to make recommendations to the 
members of the United Nations or to the Security Council or to both on any 
such, questions or matters” except when the Security Council may be exer- 
cising its functions with respect to them. 

Less change has been made in the chapters dealing with the Security 

ouncil than in other parts of the Proposals. A provision has been inserted © 
that in the election of the non-permanent members of the Security Council 
by the General Assembly due regard shall be “specially paid, in the first 
instance to the contribution of members of the United Nations to the main- 

‘tenance of international peace and security and to the other purposes of the 

Organization, and also to equitable geographical distribution,” The vot- 

ing procedure, and particularly the veto power of the permanent members . 

of the Security Council as provided in the Yalta formula of the Big Three, 

was the subject of extended and at times heated debate at San Francisco. 

The ambiguities and paradoxes of interpretation respecting the veto became 

so numerous and complex that the sponsoring governments invited the other 
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delegations to submit a list of questions respecting the exercise of the veto. 
In response to this suggestion, twenty-three questions were submitted on 
May 22, which the delegations of the United States, Great Britain, Soviet 
Russia, and China answered in a joint statement on June 7. A summary 
of the reply released to the press states that: 


The agreement reached preserves the principle of the undnimity of they 
permanent members of the Council in all actions taken by the Council, 
while at the same time assuring freedom of hearing and discussion in 
the Council before action is taken. We believe both are essential to the ~ 
success of the World Organization. ‘ 

Under the terms of the agreement, unanimity of the permanent 
members of the Council is required as provided by the Crimea Agree- 
ment in all decisions relating to enforcement action and-Lexcept as to 
parties to disputes—in all decisions for peaceful settlement. But this 
requirement of unanimity does not apply to the right of any nation to 
bring a dispute before the Council as provided by Paragraph 2, Section 
A, Chapter VIII,! and no individual member of the Council can alone 
prevent a consideration and discussion by the Council of a dispute or 
situation thus brought to its attention.” 


The integration of saan arrangements into the proposed hitter 
was another problem upon which the San Francisco Conference had to work 
long and hard before’ it was finally solved. The American States, at their 
Conference on Problems of War and Peace held at Mexico City in February 
and March before the San Francisco Conference, provided for the reorgan- 
ization and strengthening of the Inter-American system, and in the Act of 
Chapultepec, signed on March 3, they declared “That every attack of a 
State against the integrity or the inviolability of the territory, or against 
the sovereignty or political independence of an American state, shall . . . 
be considered as an act of aggression against the other states which sign this 
Act. In any case invasion by Gack forces of one state into the territory 
of another trespassing boundaries established by treaty can dertiarcated in 
accordance therewith shall constitute an act of aggression.” In such case, 
the American states agreed to consult among themselves upon the measures 
to be taken. Neither the Dumbarton Oaks Proposals nor the United 
Nations Charter contains a definition of aggression. “A proposal to insert 
such a definition at San Francisco ` was rejected. “The Security Council 
shall determine the existence of any threat to the: peace, | o, breach of the | peace, 
or act of ession” (Art.'39 of the Charter). The veto of aay permanent 
member of the Council can prevent such a determination whether or not it 
be the accused party. The Dumbarton Oaks.Proposals recognized regional 
arrangements for the maintenance of international peace and security pro- ~ 


1This reference is to the Dumbarton Oaks Proposals. The corresponding provision of 
the San Francisco Charter is Art. 35. 

2 The texts of the questions and reply are PERAN in the Department of State Bulletin for 

June 10, 1945. : 
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vided they were consistent with the purposes of the new organization, but 
a school of thought developed at San Francisco inimical to regional arrange- 
ments on the ground that they might weaken the prestige and authority of 
the world organization. British fears aroused by the new Arab league were 
partly responsible. The intervention of President Truman with a reassur-> 


ee 


ance that he. would negotiate a mutual aid treaty with the other American | 


nations against aggression in accordance with the recommendation of the 


Act of Chapultepec cleared the atmosphere in San Francisco and resulted - 


not only in the preservation of the effectiveness of regional agencies such as 
the inter-American system but greatly improved the Charter as a whole. 


The purposes of the organization were amended so that all members agree to 


refrain in their international relations not only from the threat or use of 


force in general but specfically “against the territorial integrity or political. ° 


independence of any State,” and a new article was added providing that: 


Nothing in the present Charter shall impair the inherent ‘right of 
individual or collective self-defense if an armed attack occurs against 
a member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 


Measures taken by members in the exercise of this right of self-defense - 


shall be immediately reported to the Security Council and shall not in 
any way affect the authority and responsibility of the Security Council 
under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and, 
security (Article 51). ; 
Resort to regional agencies is also now recognized among the procedures by 
which members shall first of all seek the pacific settlement of their disputes, 
and the Security Council is called upon to encourage the pacific settlement 
of local disputes through regional agencies. The military staff committee 
of the Security Council is furthermore authorized to establish regional sub- 
committees after consultation with appropriate regional agencies: 

The principal organs have been increased from four to six by elevating 
the Economic and Social Council to a more responsible position. and by the 
addition of a Trusteeship Council. The single chapter of the Dumbarton 
Oaks Proposals on arrangements for international. economic and social co- 
„operation has been increased to tivo chapters, the second dealing more fully 
with the functions and powers of the Economic and Social Council. The 


development of friendly relations among nations proclaimed in the Dum- - 
s> “parton Oaks Proposals. as an objective’of international economic and social _ 


coöperation has been expanded in the Charter by the statement that such 
relations must be based upon respect for the principle of equal rights and 
self-determination of peoples. The United Nations are also pledged 1 in the 
Charter to ‘promote higher standards of living) full employment and con- 
ditions of economic and social progress and development, and not only to 


respect but to observe human rights and fundamental freedoms for all 


without distinction as to race, sex, language or religion. 
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The Dumbarton Oaks Proposals did not mention the subjects of man- 
dates, colonies or areas to be, conquered from the enemy. These lacunae . 
were supplied at,San Francisco. Chapter XI of the Charter contains a 
declaration that ‘the administration of territories whose peoples have not 
yet attained a full measure of self-government shall be carried on in the in- 
terest of their inhabitants with a view to the progressive development of 
their free political institutions. Chapter XII sets up an international 
trusteeship system which, however, is dependent upon future voluntary 
agreements of the states in control of the territories in question. Chapter 
XIII establishes a Trusteeship Council and provides for its composition, 
functions, powers, and procedure. 

The Dumbarton Oaks provisions concerning the Secretariat have been 
expanded in the Charter by two articles which seek to guarantee the inde- 
pendence of the Secretary General “and his staff from any national govern- 
mental influences in derogation of their positions as international officials. 
A proposal to appoint four deputy secretaries-general was defeated on the 
ground that these officials in the League of Nations acted in the interests 
of the governments which appointed them rather than of the League. The 
Charter contains provisions not in the Dumbarton Oaks Proposals for the, 
registration of treaties and for the conferring of privileges and immunities 
upon the organization and its representatives. 

The procedure for amendment of the Charter has been modified so that 
amendments may be adopted by a vote of two-thirds of the members of the 
General Assembly. Ratification of amendments is required by a similar 
majority acting in accordance with the constitutional processes of the respec- 
tive members. Notwithstanding a persistent attempt of the smaller nations 
to limit the veto of the great Powers upon amendments, the Charter provides 
that the two-thirds required for ratification must include all the permanent 
members of the Security Council. When thus adopted, amendments are 
binding upon all members of the United Nations. 

It will be recalled that the Dumbarton Oaks Proposals provided that an 
International Court of Justice should be the principal judicial organ of the 


United Nations and’ that the Statute of the Court should be either the ~ 


Statute of the present Permanent Court of International Justice or a new 
statute in the preparation of which the present Statute should be used as a 
basis. The latter alternative was finally adopted at San Francisco. The 
name of the court has been changed to The International Court of Justice. 
Its seat remains at The Hague and the method of nominating and electing 
judges and the Court’s jurisdiction, including the giving of advisory opinions, 
are substantially the same as in the old Statute. The new Statute is an 
integral part of the United Nations Charter and all members of the United 
Nations are ipso facto parties to the new Statute. A separate comment 
upon the new Statute will be published later. 

The Charter will come into force upon the deposit of ratifications with the 
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Government of the United States of America by the five permanent members 
of the Security Council, and by a majority of the other signatory states, 
that’ is, at the present time, of twenty-three smaller members i in addition to 
the five Great Powers. An interim agreement signed simultaneously with 
the Charter establishes a preparatory commission for the purpose of making 
{ provisional arrangements for the first sessions of the General Assembly, the 
Security Council, the Economic and Social Council, and the Trusteeship 
Council, for the’ establishment of the Secretariat, and for°convening the 
International Court of Justice. The commission consists of one representa- 
tive of each government signatory. to the Charter. The commission met in 
San Francisco on the day following the signature of the Charter but its seat 
isin London. An Executive Committee composed of the representatives of 
the governments on the Executive Committee of the San Francisco Con- 
ference may act for the commission when it is not in session. 


y Grorce A. Finca ei 
j , . pa . 
$4 THE UNITED NATIONS CHARTER AND THE COVENANT OF THE LEAGUE OF NATIONS 

Now that the fundamental document of the new international organiza- 
tion has been signed it is possible to make a definite comparison between 
that instrumént and the Covenant of the League of Nations as the latter 
document stood on 1 September, 1939,—and still stands today, for that 
matter. We are no longer compelled ` to rely upon a tentative draft and 
guesses as to what will be done with it, for it is highly improbable that the 
new Charter will be altered in the process of approval and ratification, 
although there is no express prohibition of reservations such as was inserted 
in Article I of the Qovenant. 

The reasons for making such a comparison are obvious. The new organ- . 
ization will depend for its character on several factors beside the text of its 
constitution—changing circumstances, the policies of peoples and of govern- 
merits, and so on—but the seriousness of the effort bestowed upon the new 
document while it was being drafted justifies the student of international 
organization in taking it seriously also. A comparison of the new document 
with the League Covenant should show us whether we have progressed or - 
fallen back in the past twenty-five years, and where, or how. Finally we 
may learn where the new organization is likely to succeed or fail, knowing 
the history of the League Covenant in action.! 

The most obvious difference between the Covenant and the Charter lies 

` in the much greater length of the latter—111 articles as against. 26; over 


1For a comparison of the Charter and the Dumbarton Oaks Proposals see Editorial - 
_ Comment above, p. 541, by George A. Finch. In the judgment ofthe present writer the 
Charter constitutes an enormous improvement on the Proposals, the improvement being 
traceable mainly to the influence of public opinion and the small states and their leaders 
at San Francisco as compared with the Great Powers and their advisers at Dumbarton 
Oaks. ; 
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10,000 words against less than 5,000. This difference is traceable to the 
inclusion of one or two subjects i in the Charter not treated in the Covenant 
(Regional Arrangements, e.g. ): but rather to the more elaborate treatment in 
the Charter of subjects also present in the Covenant. In some ¢ases * this 
. fuller treatutent seems to amount to plain verboseness, to the elaboration 
of the obvioug, or mere pious exhortation; if thesé devices can produce more 
loyal and effective international codperation the legal purist may well waive 
his prejudices, but loose language in such a document always leads to dis-w 
agreements in its application. In addition, one is bound to recall the admon- 
ition which was for merly emphasized very frequently by students of political 
science and legal drafting, and which is still sound, against making a con- 
stitution into a detailed statute with obvious unfortunate consequences in 
all directions. At other points? the length of the document is traceable 
to much duplication and cross-reference, ot er without value but 
somewhat pedantic none the less. 
Before pushing this comparison any further it might be well to draw a 
conclusion on the genéral issue of what to do about the Charter and the an- 
gwer there is perfectly simple: adopt it, ratify it, set to work under it, make 
the most of it; even without any illusions as to its perfection or, alas, con- 
E cerning its perfectibility. As will appears the document is amazingly good 
in many respects, in, view of all the surrounding circumstances, and in any 
ease there is no possibility of getting any better international constitution 
just now. The best way to prove the defective character of some features 
of the Charter, for that matter, is to let them reveal themselves in practice. 
On the other hand there is no justification for hysterical exaggeration of the 
excellence of the Charter or of the consequences of American participation or 
prompt participation and so on. The tactic of progress in international . 
codperation is far from a simple matter 4 and the childish extravagance of 
some partisans of international codperation is not clearly helpful, in the net , 
balance. On the other side of the picture the current demands or opposition 
of certain states to the more radical proposals for international organization 
do not necessarily mean that those states are in principle opposed to the latter 
as a whole but.simply that they attach only a relative ‘degree of importance 
to it under the circumstances of their own existence, a perfectly normal 
attitude. A measure of sanity is surely. not too much to ask in this whole ~ 
matter. 

The general framework of the new organization resembles that provided - 
in the Covenant quite closely, as was inevitable. The most striking dif- 


af 


2 Arte. 73,76. 1 Art, 11, par. 4; Art, 16; Art. 24, par. 2, eto., ete. 
` 48ee article by the present writer on this problem in the Journal of Comparative Legisla- 
tion, Vol. XVII, Part I (February, 1935), at p. 260, and the Very wise if brief treatment of 
the problem in Kelsen, H., Peace Through Law, 1944, pp. viii-ix. 

£ See paper by present piles “The League, A League, or What?” in McCormick, T.C.T., 
ed., Problems of the Post-War World, 1945, Chap. XII. 


ferences involve the prominence given to the Economic and Social Council 

` and the absence of special reference to the International Labor Organiza- 
tion. The former feature seems to be a clear gain; it was anticipated in the 
later days of the League ê and has almost everything to commend it. The~~ 
second difference may or may not be important; if the I.L.O. is maintained 
and given a place commensurate with its value among the special organiza- 
tions codrdinated with the new organization thé natural and desirable end 
would be achieved; if the I.L.O. is outlawed on the theory.that there can be 
~no understanding or coöperation between employer and employee then the : 
ra would be very unfortunate,/” VA 

In matters of detail comparison between Charter and ‘Covenant may most \ 
profitably be made on the following points: (1) composition of the Security 
‘Council and voting procedure; (2) the position of the Assembly;.(3) the Sec- ` 
retariat; (4) relations with other organizations; (5) protection of minorities; 

(6) dependents: (7) treaty revision and international legislation; pacific 
settlement; (8) security; (9) withdrawal aad expulsion or pepsion; (10) 
amendments. ie et h 

On the first point there is great similarity between Covenant and Charter, 

with improvement in the latter. The outcry against the limited veto of the 

- Great Powers, reminiscent of the feature which ruined Polish constitutional 
life before the first Partition, and advocated chiefly by Russia, is'thoroughly 
justified if judged against the progress made in international procedure in 
‘recent decades and what the peoples of America, Britain, and other coun- 
tries would probably have been willing to accept and to make their politi- 
cians accept. But the solution actually adopted is a good step in advance 
of League Council procedure. Here as elsewhere the characteristically dis- 
torted reporting of the news by correspondents at San Francisco has not 
_ given a true picture of the situation. - - 

Respecting the Assembly and Secretariat the provisions of the Charter 
seem to improve upon the Covenant noticeably though not to a revolution- 
ary degree unless a large abandonment of the unanimity rule be so regarded. 
The effort to muzzle the Assembly failed and Art. 10 of the Charter might 
well have ended after its first seventeen words. Special itenis added con- 
cerning the Setretariat 7 should be very helpful also. y ; 

The provisions concerning relations with other organizations,’ even 
private organizations,’ constitute an enormous advance over Art, 24 of the 
Covenant, except for the lack of reference to the League and the Labor 
. Organization. At the same time difficulties must be expected in carrying 
- out-this laudable program. : 

The technique of group minority protection practiced under the League 


t League document A.23.1939. 

7 Art. 100, par. 2; Art. 101, par. 3. Ho 
® Arts. 57-59, 63. 

9 Art. 71. 
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though not EE in the Covenant is 3 abandoned i in favor of the more 
radical method of the bill of huiman rights in terms of the individual.!®. This 
should constitute another great advance although that depends upon the 
success of the new venture. The shift is at once an abandonment of ar his- 
toric institution before the new practice has been established and a bold and 
radical step forward in principle, a part of the great expansion of economic 
and social provisions in the Charter. . 

‘The section on international supervision of dependency administration in 
the Charter ™ constitutes a striking advance over Art. 22 of the Covenant. 
A strained effort £ to tie up this matter with “international peace and se- 
curity” mars the picture slightly but the treatment is so good on the whole 
—and in certain details *—that little but commendation seems in order. 

-On the other hand the Charter is grossly lacking in provisions for inter- į 


national legislation and for revision of existing international instruments, |7” 


somewhat more backward than the Covenant in this respect and far more ' 
backward than the constitutions of various other international organiza- 
tions. Provision is made ™ for the examination of any “situation” likely to . 
disturb international peace and security but the action which may be taken 


_ for curing the “situation” is merely that of recommendation or advice, . This 
is characteristic of the whole Charter: any grant of legislative authority is 


studiously avoided. Now if the desired ends (peace, progress, and human 
welfare) can be achieved entirely by agreement and voluntary coöperation 
then this is not only harmless but positively beneficial; that this should 
turn out to be the case would be a miracle unparalleled in history. 

The provisions for pacific settlement by the Council ® are of the same 
character. Whether they constitute an improvement on the analogous 
articles of the Covenant, which were more fully developed i in the direction of 
definitive and binding authority, remains to be seen. It is in this matter 
and the preceding that the Charter might be said to harbor organic political 
and juridical weaknesses..y/ 

The sanctions system of the Charter, on the sian goes much further 
than the Covenant in the direction of decisive power. The arrangements 
should be much more effective than those of the Covenant, with one jm- 
portant exception namely the removal of sanctions action by the Great 
Powers among themselves from the purview of, the Charter or any other 
legal regulation, as a result of the veto. | Of course, repressive action will be 
taken in case of aggression, veto or no veto (would the prospective victims 
or other intetested states sit idly* by?) but “under the Charter this action 
would lack-the @haracter of community police action. Beyond this the 
possibility that four—or five or more—of the Great Powers might, by the 
possibility of their intervention, prevent aggression by another Great Power 

10 Art. 55C. See also the repeated condemnation of any discrimination on grounds of 
“race, sex, language, or religion’: (Arts. 1, 13, 55, 76, etc.). u Arts. 73-91. 

1 Arts. 73C, 76A, ete. u'Arts, 86C, 87C. Arts. 11, 14, 34. 3 Arts, 83-38, 
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has been abandoned, without reason of history or principle, apparently, 
except the desire to escape such restraint, which is a flagrant retrogression 
in comparison with the League sygtem. It is again characteristic of the 
Charter that great power is joined to great. political discretion,!® in spite 
of frequent references to international law 1" in the Charter (not in the 
original Proposals), whereas thé Covenant contained rathér careful legal 
prescriptions without assured physical support. Again the Covenant 
pattern is unquestionably the more mature, as the art of government has 
been evolved through the ages, but perhaps there is an adequate explanation 
for the retrogression enshrined in the Charter; if nature Is allowed to take its 
course practice tinder that document will in due'time be formulated in legal 
rules by usage. Provisions for regional security systems’in the Charter 
may be very good or very-bad in effect, depending “upon -how they are 
utilized. 

The tréatment of the Droben of acquisition and loss of membership ir in 
the new organization constitutes on the whole an advance over the Covenant, 
There is not much difference between the two with respect to entry or 
election (both contain unavoidable elements of political arbitrariness), and - 
the Charter provisions (or lack of them) are in advance of the Covenant with 
regard to withdrawal, suspension (not in the Covenant) and expulsion. 
Failure to recognize any right of withdrawal is certainly strong doctrine; 
it is to be hoped ‘that no states will hesitate to join on this account or will 
later, in the silence, try to invoke common-law international rules regarding 
termination of treaties, but it is almost oértainl that this is exactly what 
will happen. 

Finally the new provision for aniendmente i is more advanced than that of 
the, Covenant, even allowing for the Great Power Veto (in the Covenant all 
members of the Council held a veto power). There is also a provision !8 for 
a general review of the Charter on vote of the Assembly (majority or two- 
thirds) which could conceivably be Ə used to circumvent this veto (by sub- 
stituting a whole new Charter). 

Thus on the whole the Charter constitutes e a considerable advance over 
the League Covenant with a few more or less critical points (pacific settle- 
mént; revision of treaties; definition of the “domestic” question 1) where 
it is backward by comparison. In a number of other very special matters > 
such as treatment of non-members,*° closer relations between Court and 
League, validity of treaties, the Charter is likewise more advanced than 
the Covenant. Inat least one matter (equal validity of the versions of the 
Charter, in different languages) * it is unquestionably and utterly absurd 
as the ‘sequel will doubtless soon demonstrate; the Treaty of’ Versailles was 


18 See the exception in Art. 94, par. 2, for hoes cases which reach the International Court 
of Justice, 17 Preamble, Art. 13, ete. 18 Art. 109. 

1° Compare Art. 2 (7) of the Charter with Art. 15 (8) of'the Covenant. | 

30 Art, 2, par. 6. z Art. 92. » Arts, 102-103. z Art. LiL. 
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guilty of the same fg{uaus-error. In spite of its defects it should, however, 
as already suggested, be ratified and pez into operation, and improved as 
time goes on. 


A © Pran B. PorrER 


EEEE 
HERBERT WRIGHT ! 
1892-1945 


On April 12, a few hours before President Roosevelt passed away, the 
American Society and Journal of International Law suffered a severe loss 
in the sudden and unexpected death of Herbert Wright, a member of long 
standing, an admired ‘and respected colleague, and a faithful and valued 
collaborator. Only fifty-three years old when he died, Dr. Wright had been 
a member of the Society for twenty-four years, during many, of which he 
had served on the Executive.Council and on various committees. For the 
last ten years he was the Chairman of the Society’s Committee on Publi- 
cations of the Department of State and in that capacity he earned the 
gratitude of teachers and other members of the profession, as well as officers 
of the Department of State, for his effective work.in urging the continuation, 
expansion, and improvement of the Department’s publications program and 
in supporting that program and obtaining appropriations from Congress 
for.that purpose. Dr. Wright was a constant contributor to the American 
Journal of International Law and in recognition of this service he was 
elected to the Board of Editors a year before he died. 

He was born in Washington and educated at Georgetown and Catholic 
Universities. For some -years he edited classical and international legal 
publications for the Carnegie Institution of Washington and later for the 
Carnegie Endowment for International Peace. He became an’editor in the 
Department of State in 1918-1919 and again in 1929-1930. During the 
latter term of service he was editor of the Inter-American Conference 
on Conciliation and Arbitration, at Washington, in 1928-1929, the In- 
ternational Conference 'on the Safety of Life at Sea, in London, in 1929, 
the International Technical Consulting Commission on Radio Communi- 
cations, at The Hague, in 1929, and the Naval Conference at London in 
1930. From 1923 to 1930 Dr. Wright was Professor of Political Science at 
Georgetown University. He then became Professor of International Law 
and Head of the Department of Politics at the Catholic University of Amer- 
ica which position he theld at the time of his death. 

He was a member of the International Commission between the United ` 
States and Latvia and was twice Secretary of the Conference of Teachers 
of International Law and Related Subjects. He was the author and editor 
. of several works on the classics of international law and of biographical 
sketches of diplomats and statesmen in the Dictionary of American Bi- 
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ography. For several years he conducted weekly luncheon meetings of a 
group of political scientists and international lawyers in Washington for the 
discussion of current topics, which were largely attended. One of the last 
services he performed was a detailed comparison of the Dumbarton Oaks. 
proposals for an international organization with the Covenant of the League 
of Nations, which was intended for eventual publication in the American 
Journal of International Law. It was published in preliminary form as a 
Senate document. 

The death of Dr. Wright at this critical period of transition in international _ 
affairs ,is a sévere loss not only to the American Society of International 
Law and its Journal but to the teaching profession and all others interested 
- in the diffusion of knowledge concerning the promotion of better under- 
. standing of international relations and the caer development of world 
affairs. 

GEORGE A. Finca 
Editor-in-Chief 


CURRENT NOTES 
INTER- AMERICAN LAWYERS MEET! 
‘.President Oscar Davila I, of the Inter-American Bar A T an- 


nounces that its Fourth Conference will be meld at Santiago, Chile, on Oc- 
tober 20-29, 1945. ~- 

> The Colegio de Abogados de Chile of which Di. Davila is also President, 
will be the host association and its organizing committee for the Conference 
has been busily engaged in working out an interesting program for the meet- 


ing. This will include the. pe tolloming activities: and functions: 


| Program 
Thurs., Oct, 18 10°a.m. Meeting of Executive Committee 
Fri. 19 10a.m. Meeting of the Council ` 
Bat. 20 Registration of Delegates and presentation of Credentials 


11 aM.  Òfficial visit to his Excellency the President of 


= 6pm. Ceremony in honor of don Andres Bello 
Sun. 21 lia.m. Opening plenary session 
Mon. 22 9am. and 3 P.M. Committee meetings (Round Tables) 
3 r.m. Meeting of the Resolutions Committee 
23 Committee meetings (Round Tables) 
Wed. 24 Committee meetings (Round Tables) 
25 Committee meetings (Round Tables) 
10 a.m. Meeting of the Council 
26 Qam.tol2m. Meeting of Resolutions Committee 
10 A.M. ' Meeting of the Council 
4 3 r.m. to 6 rm. Meeting of- Resolutions Gömmittie 
Sat. 27 9a.m.tol2m. Meeting of Resolutions Committee 
10 a.m. Meeting of the Council 
3 p.m. Closing Plenary Session 


Sun ` 28 Trip of Delegates to Valparaiso and Viña del Mar 
Mon. 29 Trip of Delegates to Valparaiso and Viña del Mar 
Tues. 30 “10 a.m. Meeting of the Council 


The Conference will function through seventeen Committees or Sections 
which have been assigned topics for discussion in part as follows: 


Committee I — Immigration, Nationality and Naturalization 
1) The need of developing | a controlled immigration as an attribute to 


1Qn the Nuro Conference of the J.A.B.A. see a“ JOURNAL, Vol. 88, No. 3 :(Ostober, 
1944), p. 634. : 
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sovereignty, which will assure a demographic unity in the face of the varied 
elements of colonization required by the different geographic conditions and 
climates in the countries of the Continent. 

2) Distribution and compilation of legal provisions of the Auna coun- 
tries tending to prevent or to solve tbe conflicts between nationality and per- 
‘sonal status. g 

3) Suppression of impediments & Granon travel by the citizens of 
American nations. The identification ticket or card to be the only require- 
ment for entering and leaving the naoa es 


Committee It — Tazation 

1) Taxation of business i income. 

2) Adaptation of tax legislation to actual i income, without hardening ahs 
capital, eliminating the system of presumed income. 

3) Judicial powers of Administrative. Organs; procedures and appeals 
against their tax settlements and decisions. 

4) Incentive taxation for international business, including prevention of 
a) discriminatory taxation; b) double taxation through means of reciprocal 
exemption of certain items of income, or the allowance of the credit for a tax - 
paid at source against the tax paid at the fiscal domicile of the recipient; c) 


of extraterritorial taxation rene airiai on appropriate rules of allo- 
' cation. i 


, Goinmiitiče Di minae Law and RT 
1) Administrative tribunals. i 
2) Execution of decisions of foreign tribunals.. 


3) Advantage of providing judicial review on the merits of the case. 
4) Beponsibility of the State. 


Committee IV—Commercial Treaties and Customs Laws 
Section A—Commercial Treaties f 


1) Inter-American economic codperation on the basis of the preservation 
of the development of the natural industries of each American nation. 

2) Protection methods in Inter-American commerce. 

E Section B—Customs Laws 

1) Pacts or agreements for continental customs unity. 

2) Free zones and free ports. l 

3) Analytical study of the various American customs tariffs in - order to 
fix and determine the -amount of aid which the industrialists of each country 
receive from the State. 

4) Customs violations. 

5) Problems introduced by the customs regulations in freight contracta; 


` 
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Committeg V—National Conies of ual Dovumsntation and Bibliographical 
Indices of Law Materials 


1) Advantage of cataloguing on cards the opinion of each decision pondered 
by the superior tribunals of each nation. Form and conditions to be included 
in this work. ` f 

2) Advantage of cataloguing on cards every iaw or regulation of canoe and 
permanent interest enacted in each country. Form and conditions to be 
included in-this work. i 

3) Advantage of making uniform aud ETE the legal lornioy to 
the point of formulating a Pan-American Legal Dictionary. 

4) Advantage of cataloguing on cards articles in periodicals dealing with 


legal subjects. Form and conditions to be included in this work. 


~ 


5) Advantage of cataloguing on cards the debates on legislation. Form 
and Sees which should be included in this work. 


Committee VI—Comparative Constitutional Low 


'1) Study of the principles consecrated in the Constitutions of the American , 
nations relative to the development of the Judicial Power. Criticism of the 
various systems of appointments of magistrates and judges.. Influence 
which the rules which may be adopted on this point may have on the inde- 
pendence and permanency of the judiciary. 

2) Study of the powers of the superior courts or tribunals of the American , 
Republics to declare unconstitutional or inapplicable the law in a certain 
case because it is contrary to a precept of the COUsHRIHOR; advantages and 
disadvantages offered by this system. 

3) Study of the principle of the soadlaticeat supremacy established 


among the American countries, the practical and legal methods for its main- 


tenance, through an-analogous or similar suit to the Mexican suit of amparo. 
4) That in the preparation of papers on constitutional law to be presénted 
to the Inter-American Bar Association, particular care should be taken in 
considering the living Constitution, perpetuated through acts, at the same 
time as the written Constitution based onitstext, . ; 


Committee Vil—Communications, I netading Air Law, NE T 
Maritime and Highway Transportation 


1) Uniform facilities in international air transportation, without detri- 
ment to the exception of coastwise transportation of the rog pagtive national ` 
services. 

2) Simplification of'the requirements and uniformity of the documents 
required for transportation by air of passengers and merchandise. 

3) Uniformity of the provisions which regulate the radiocommunication 
services, particularly the licenses for operation and use of the same, on the 
basis of the principle of freedom established in Recommendation III of the 


` 
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Second Inter-American A RTA on Radiogomimumoangna of Santiago, 
in January, 1940. _ 

4) Ownership title of motor vehicles. The liability in. urban and highway 
traffic. Accidents. Penalties. Traffic courts. 
_ 5) Restriction on ownership for the benefit of a program of highway im- 
provement. Legal regulations of servitudes affecting roads, such as trans- 
mitting lines of telegraphs, telephones, tubes, etc. 

6) Legal principles which should regulate the codrdination of international 
transportation by land, river, sea-and air. 

7) Regulation of international transit on the basis of simplification of re- 
quirements and required documents. 

8) Simplification of the TOig for international maritime naviga- 
tion. . 


Committee VIII—Industrial, Economic and Social Legislation 


1) Legal principles regulating the procedure i in cases of intervention by the 
state in labor conflicts. 

2) Legal principles covered in the procedure for the regulation of the use 
of natural resources. 


Committee IX—Penal Law and Procedure - 


1) Law on the criminal liability of corporate persons. 

2) Territoriality of criminal law. 4 

3) Duties of judges and attorneys in penal procedure. 

4) Civil liability resulting from crime (tort). f 

5) Prescription in crimihal matters. 

6) The judging and punishment before the courts of one country of the 
offense committed in another country. . 


Committee X—-Territorial Waters and Oceanic Fisheries 

1) Legal principles referring to the procedure to regulaté the exploitation 
of the resources of the oceans and seas. 

2) Legal principles relative to the use of maritime waters for industrial 
purposes, such as the installation:of ‘‘floating islands.” 

3) The possibility and methods of compiling information with respect to 
the history of international rivers in America, relative to the legal prin- 
ciples involved in treaties, conventions and judicial decisions. 


Committee XI--Admiraliy Law 


1) Uniformity of certain concepts of maritime risks. 
'2) Unification of legislation with respect to shipping documents based on 
the rules of the Brussels Convention of 1924.2 : 


2 Text in this Journat, Vol. 27, No. 1 (January, 1933), Supplement, p. 18. ` 
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3) Uniformity in the regulation of collision, salvage-and aid, based on the 
‘agreements of the Brussels Convention of 1910.3 

4) Property rights in shipments, and the methods of acquisition and 
transfer. 

5) Maritime credits, their classification and privileges. 

6) Maritime liens, formalities and legal effects. 


Committee XII—A citvities of lawyers’ associations (bar associations) i 
_1) Legal organization of lawyers and disciplinary jurisdiction. 
2) Social security for the legal profession. |- 
3) Legal aid to the poor. 
4) Professional secrecy. 


Committee XI1{—Intellectual and Industrial Property 
Committee A—Committee on Intellectual Property. 


1) Nature of legal aid in intellectual production. 

2) The moral rights of the author and the adequate legal protection 
thereof. ` 
_ 8) Study and discussion of the Draft of a maaa Law on Literary, 
Scientific and Artistic Property which the Inter-American’ Academy of 
Comparative and International Law of Havana will present. 


Committee B—Industrial Property (Patents and Trademarks) 


1) Advantage of making uniform the legislation “with respect as to what 
constitutes a patentable invention, or a trademark proper for registration, 
and the reasons why one or the other would fail to be so. 

2) Administrative measures recommendable for aid in the exercise of the 
rights corresponding to the owner of an invention patent of a privilege of an 
industrial model, or of a trademark, and the possibility of making the legis- 
lation uniform in this respect. 

3) To whom does the right of industrial property belong i in the case of an 
invention made by an employee? ; 


A Section XIV—Legal Education 

1) Studies and prerequisites to legal ‘education. 

2) Description of each course of legal study and of teaching methods. 
_ 8) Requirements for admission to the bar. 

4) Importance of ethics and equity in law studies. 

From the Mexican Conference the study of the following proposed resolu- 
tions were left pending and they are assigned to this section: : 

5) The Inter-American Bar Association proposes to the Universities and 
Law Schools of America that they so organize their programs that they will : 


? Text in Malloy, Treaties, Vol. TI, p. 187. 7 
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be more comprehensible to alien students who study i aa legislation ` 
of the Americas and easier to assimilate. 

6) That a study be made of a system to the effect that the students inthe 
universities and law schools of one country of the Americas may obtain recog- 
nition of the value of their work in the universities or law schools of any other 
‘country of America. 


, 


Section XV—Comparative Civil and Commercial Law 
Committee A—Laws on Trusts (fideicomiso) 


1) Study of the’ principles of Anglo-Saxon ‘‘trusts.” i 
2) Advantage of making uniform the legislation on “trusts.” 


Committee Bi Unineaiion and coérdination of the legislation with respect to 
legal status of persons 


1) Unification of legislation relative to the constitution, and to the nation- 
ality of juridical persons (corporate bodies) in private law. 

2) Unification of legislation concerning the requirements for the vole of 
marriages and divorces. 


‘ 


Committee C—Unification of the: law vi obligations .and contracts, da and 
G commercial 


1) Unification: of ine on letters of exchange and promissory notes. 

2) Unification of insurance law. 

3) Unification’ of law on terrestrial and maritime transportation, princi- 

“pally referring to the general conditions of booking-tickets and of charlet: 
ing and freight documents. J 

From the Mexican Conference the study of the following regolution v was 
left pending: 

4) That a special committee be appointed to study the possibility of en- 
acting a uniform law in the various countries of America to control interna- 
tional cartels and if the committee is of the opinion that the law is practi- 
cable, for the purpose that it propose adequate legislation. 


5) Unification of obligations and contracts in general. l 


Section XVI—Municipal Law , 
< 1) Legal principles and practice followed in the, relations of a`central ad- 
ministration and the municipality with regard, particularly, to municipal 
autonomy and administrative protection. 

. 2) Legal restrictions, controls and procedures with respect to municipal 
credit and its guarantees. 


Committee XVII—International Post-War Juridical Problems - 


1) Diplomatic protection; the Calvo clause and the giarattegs of interna- 
tional rights of man. : 
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2) Diplomatic protection of citizens abroad. 

3) The proposed resolution with respect to these two topics, wen reads 
thus: 

a) To urge that, within the world order,’ the “Diplomatic Protection of 
Nationals Abroad” be replaced by «International Protection of the Rights of 
Man” maintaining the former transitorily (temporarily) while an appro- ` 
priate international system for the application of the latter is being organized, 
only for those cases which are very clearly casés of denial of justice, strictly 
interpreted, which are to be found expressly provided for in treaties and con~ 
ventions to which the clearaine state, as well as the one which is object of the 
claim are parties. 

b) To declare, with respect particularly to America, that the nations of 
the Continent, because of the similarity of its republican institutions, its 
inviolable arab ition: for peace, its profound sense of humanity and tolerance, 
and its absolute adherence to the principles of international law of equality in 
the sovereignty of the nations and individual freedom without religious or 
racial prejudices, ‘‘have reached an analogous reasonable standard of jus- 
tice,” which makes diplomatic protection unnecessary, because between 
Nations fulfilling such conditions, it is a universally accepted principle, 
without a single discrepancy, that the maximum to which a foreigner can 

- aspire is an equality of rights with the national. 

c) That the American republics work through treaties as the first step 
towards a goal of total and explicit abolition of diplomatic protection, that 
two continental conventions be signed, which later may be transformed into 
world conventions, consecrating therein respectively the integral validity of 
the Calvo Clause—which is nothing more than a legal formula to obtain the 
practical application of the principle of equality in the rights mentioned in 
the above paragraph and the non-liability of a nation for damages.caused by 
foreigners resident therein, by virtue of, or on the occasion of civil wars. 

4) The proposal of Don Octavio Vejas Vasquez, formulated at the third 
Conference, with respect to Inter-American Post-War Organization. 

5) International Law Organizations in the Post-War Period. 

Arrangements have been made with the Pan-American Airways for a 
15% discount on the regular rates for delegates and their immediate families 
accompanying them. 

Hotel reservations should be made by the delegates. They should com- 
municate directly with Senor don Ignacio Ureta Errazuriz, Federacion Inter- 
Americana de Abogados, calle San Martin No. 98, Santiago, Chile, by air 
mail a3 it is aportant to maké reservations at an early'date. 

Wiwiam Roy VALLANCE , 


RECENT LEGISLATION AFFECTING THE AMERICAN FOREIGN SERVICE 


` On May 3, 1945, President Truman signed’a significant bill designed to 
adapt the Foreign Service of the United States more effectively to its new. 
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needs aid responsibilities.* The measure had been eects in n Congress for 
over a year, but, owing to the pressure of other important legislation, was 
not finally acted upon until this Spring. l 

The new law modifies or supplements the Moses Linthicum Act of 1931, 
which is the present organic act of the Foreign Service, in several important 
respects: 4 i 

First: Tt creates a new group of aanita and fiscal personnel within 
the Foreign Service. The purpose of this is to permit the recruitment from 
both within and outside the service of individuals qualified to perform admin- 
istrative duties at foreign posts, and to provide for the classification and 
salaries of such personnel commensurate with those duties. Prior’ to the 
passage of this legislation there was no special group of administrative per- 
_ sonnel in the Foreign Service and the administrative duties at the foreign 
posts were performed either by some of the regular career officers or by senior 
‘ clerical employees (with salaries up to $4,000) who had been promoted from 
the lower grades. Some of these clerical employees were actually performing 
duties above those of their classification and salary status and this situa- 
tion can now be corrected under the recent legislation. 

The new law provides for three classes of administrative. officers with 
salaries ranging from $3,500 to $5,600, three classes of administrative assist- 


ants with salaries ranging from $2,600 to $3,800, and two-classes of clerks. . 


with salaries ranging up to $2,900. The entire group is referred to as ‘‘the 
administrative, fiscal, and clerical personnel of the Foreign Service.” They 
will be appointed by the Department of State, and will be entitled to the 
same administrative promotions in compensation which apply to civil service ` 
personnel i in other agencies of the federal government. 

With the reopening and reorganization of our Foreign Service establish- 
ments in Europe and other liberated areas there isan increased need at the 
present time for administrative personnel and the new law should greatly. 
facilitate their recruitment. In the past, with clerical ‘personnel in thè 
higher grades being often used for administrative work, the only channel for 
obtaining such personnel under the 1931 law was through promotion from 

` the lower grades. Under the new provisions it will be possible to supplement 
this with direct appointments of qualified individuals from the outside. The 
Department of State has no intention, however, of resorting to such outside 


appointments until it is certain that the needed positions cannot be filled by' 


promotions from within the existing clerical service. Many senior clerical 
employees have already become expert in fields such as office administration, 
citizenship and immigration work, shipping, and commercial and economic 
reporting. The Department has every intention of seeing that these individ- 
uals are given the salary classification and status which they have long since 

* Public Law 48, 78th Congress. Text below, Supplement, p. 159. This note was pre- 


pared as part of a broader study on the American Foreign Service now in process under a 
grant from The American University, Washington, D. ©. 
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deserved, and that other clerical employees with administrative capacities 
are promoted to a'suitable classification in the new corps of administrative 
and fiscal personnel. But; subject to this principle, the Department will 
have a much wider field than heretofore from which to recruit administrative 
officials for its Foreign Service establishments. Already the work of classi- 
fying the positions in the new administrative, fiscal, and clerical service, and 
of filling these positions wherever possible by promotion from the clerical 
ranks, has begun. = 
Second: The new law permits the asinmi for special dutyi in the Foreign 
Service, for periods up to four years, of qualified personnel from the Depart- 
ment of State or of qualified personnel from.other federal agencies who have 
rendered five years or more of government service.? This is a very signifi- 
cant addition, designed to enable the Foreign Service to expand or contract 
more easily as needed, and to secure the services ‘of trained specialists i in 
_ various fields bearing on foreign relations. ie 5 
Since 1941 the recruitment of new officers at the bottom of the scale has 
been temporarily suspended because of the drafting of men of military age. 
At the same time the demands on the Foreign Service have greatly increased 
because of the war, particularly the demand for gpecialists in such fields as 
economic analysis (to assist in the program of lend-lease administration and 
economic warfare), strategic raw materials and minerals, agriculture, labor, 
civil aviation, cultural relations, and public information services. In order 
to meet this need for specialized personnel, over four hundred qualified per- 
sons have been given-temporary wartime appointments in what has been 
known as the Foreign Service Auxiliary.’ f 
The Foreign Service Auxiliary as such will be terminated at the close of the 
present emergency period but it is anticipated that the need for many of 
these specialists will continue thereafter as the United States assumes an 
ever widening responsibility in international affairs. The new foreign service 
- : law recognizes this by permitting the assignment of qualified officers from 
other federal agencies as well as the Department of State for periods up to 
four years. These officers will be appointed to the Foreign Service by the 

a Department of State Bulletin, May 20, 1945, p. 939. 

2 It is not entirely clear from the wording of the law whether State Department personnel 
will also have to have had five years of government service before they can be given these 
temporary assignments-to special duty in the Foreign Service. It will be necessary to await 
a legal opinion to settle this point. i l 

3 Some two hundred additional appointments to the Auxiliary have also been made of 
younger men who have been deferred from military service for physical reasons, or who have 
been discharged from the armed services. They have been appointed as junior officers and 
have been assigned to general consular duties. Counting both the specialists and the junior 
officers, there was a total of 637 Foreign Service Auxiliary officers on March 1, 1945, as 
compared with 766 regular Foreign Service officers—which gives some idea of the important 
role played: by the Auxiliary in meeting the wartime need for expansion in the Foreign 
Service at a time when it was not practicable to offer the regular entrance examinations: 
Congresstonal Record, March 27, 1945, p. 2921. ee 


~ 


562 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Secretary of State after careful examination of their background and qualifi- 
cations. They will be commissioned with designations appropriate to their 
duties in the Foreign Service establishments to which they may be assigned, 


and will receive the salary and allowances of regular Foreign Service officers. `- 


Upon completing their assignments they will be reinstated in the depapiment 
or agency from which they were originally loaned. 

Third: As a corollary to the above provisions, the act of May 3, 1945, 
provides that regular Foreign Service officers may be assigned to other gov- 
ernment departments or agencies for periods up to three years (or four 
years in case of special need). This will permit a wider utilization by all 
government departments of the special experience of Foreign Service officers. 
Taken together with the provisions discussed in the second séction above, it 


will make possible a desirable interchange of personnel between the Foreign . 


Service and other poverimen agencies, with mutual advantages to all 
concerned. 

In actual practice the assigamėnt of Foreign Service officers to other 
government agencies will not be an innovation. On many occasions such 
officers have been “lent” to other. agencies to perform specific 10DA, ‘The 
new law recognizes this and makes it legally possible. 


Fourth: A very significant provision from the standpoint of morale among 


Foreign Service officers is that which removes the limitations prescribed by 
the 1931 act and its predecessor of 1924 on the percentage of officers who can 
be included at any one time in the first six classes of Foreign Service Officers. 
According to the 1924 and 1931 acts the number of officers in the first six 
classes were limited to the following percentages of the total number of offi- 


cers in the service: Class I, 6%; Class II, 7%; Class III, 8%, Class IV, 9%; © 
Class V, 10%; and Class VI, 14%. ‘By this provision no more than 54% of - 


the total officer personnel could be includes in the first six classes at the same 
time. ` 
During the present wartime emergency this operated to produce & very 
undesirable situation.. The officers at the top, who would have normally 
` retired, remained loyally at their posts because of the increased need for per- 


_. sonnel and the inability to secure younger men at the bottom of the scale. 


This caused an almost complete closing of the opportunity for promotion of 
officers from the middle classes into the higher classes since the latter re- 


mained filled up to their legal quotas. There resulted consequently a lower- | 


ing of morale and efficiency among many officers who ceserved. promotions 
but could not. expect them. 

It had also been overed from twenty years’ experience with the Rogers 
Act that a certain number of officers would rise to Class IV and at that point 
reach the peak of their development. They would still be satisfactory offi- 
cers of that class but not merit further promotion. Since this class was lim- 
ited by law to nine percent of the service this meant that Class IV became 


quickly filled up and remained that way. There were not enough promo- 


CURRENT NOTES 563 


tions from Class IV to Class ITI to make room for all the men i Class V who 
deserved promotions to Class IV and this meant that promotions were 
blocked for some distance down ‘the line. Class V remained full to its limit 
of ten percent: of the service, thereby blocking the promotions of men in 
Class VI. Class VI in turn, which was limited to fourteen percent of the 
service, usually remained full and this held up the promotion of men in 
Class VII‘, 

The purpose of these percentage litatis was evidently to assure that 
‘the Board of Foreign Service Personnel, in recommending promotions, - 
would not ovérload the upper. classes. The experience of the past twenty 
years, however, has shown that the Board does not operate in this way, and 
that it is not likely to promote individuals who do not deserve it nor to upset 
a proper balance between the classes. The repeal of the limitations will . 
make it possible at last to accord promotions where deserved, without artifi- 
cial restrictions, and will help greatly to bolster morale and efficiency in the 

Foreign Service. 

On May 14, 1945, a series of promotions was announced, under authority 
of the new legislation, representing the first step toward the belated recog- 
nition of merit for officers who should have been advanced during the past 
two or three years.’ The Board of Foreign Service Personnel has further- 
more decided to suspend temporarily the administrative regulation prescrib- 
ing a minimum of two years service in Classes V and above before becoming 
eligible for promotion, and eighteen months in Classes V-VIII. In its place 
a, rule requiring only one year of service in any of the classes will be applied. 
This.action has beén taken in fairness to' those officers who have missed not 
merely one but two promotions because of the percentage limitations and it 
will facilitate more rapid promotions ‘than could ordinarily take place. The 
suspension will not be permanent for the eighteen-months-two-year rule is 
regarded as a good one in normal circumstances. But until the personnel 
of the Foreign Service can be again brought into a proper balance and quali- 
fied junior officers given the rank to‘ which their records entitle them the 
promotion procedure will be speeded up in this manner.’ In a few cases of 
special merit double promotions will be granted and several of these were 
announced in the list of May 14. , 

Fifth: Finally, the law of May 3; 1945, provides various minor administra- 
tive adjustments in the organization of the Foreign Service: ‘ 

a) Formal legal provision is made for representatives of the Departments 
of Agriculture and Commerce to sit as members of the Board of Foreign 
Service Personnel when the selection and assignment of agricultural and com- 
mercial attachés and specialists are being considered. This simply formalizes 


4 Nathaniel P, Davis, “How Promotions Are Made,” in American Foreign Service Jour- 
nal, August, 1944, p. 407. 

5 Department of State Bulletin, May 20, 1945, p. 939.. 

6 Davis, as cited, p. 408. 
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the situation which has existed since the Foreign Agricultural Service and the 
Foreign Commerce Service were incorporated in the Foreign Service by 
Reorganization Plan Number 2 of May 9, 1939. 

b) The provision of the 1931 act is repealed which required that Foreign 

Service officers assigned to the Division of Foreign Service Personnel could 

-not be promoted to the grade of Minister or Ambassador during this assign- 

ment or for three years thereafter. This makes it possible for these officers , 
to be accorded the same opportunity for advancement as exists for other 

officers in the service and removes what heretofore amounted almost to a` 
penalty attaching to an assignment in this division. 

`c) The provision of the 1931 act is repealed which prescribed that only 

Foreign Service officers of Class I'could be assigned to the Division of 
Foreign Service Personnel. peers of other classes may now be assigned, 
there. 

d) It provides that the Director of the recently created Office of Foreign 
Service shall be a Foreign Service officer of Class I. 

e) It clarifies the provisions for the bonding of Foreign . genie personnel 
by stating specifically that only one bond shall be required for the faithful 
performance of all the duties which may be assigned them. Separate bonds 
are not to be required for different parts of the duties which may be assigned. 
to a man under different statutes. This was apparently the intention of the 
earlier legislation but in practice it was not so interpreted and separate bonds 
were required for various parts of an officer’s duties. A considerable burden 
and expense to the officers resulted from this and the new legislation is in- 
tended to correct the situation. It is now assured that the bond originally 
given by a member of the Foreign Service at the time he enters upon His 
duties shall suffice so long as he remains with the service and so long as the 

. penalties guaranteed by the bond are sufficient. 

f) It formalizes, with a few minor clarifications, the legislative provi- 
sions from earlier acts of 1930, and 1931 regarding the allowances for foreign 
service officers and clerks. No basic change in the situation is made, how- . 
ever. ! 

Although the law of May 3, 1945, makes several ae ndedet improve- 
ments in the organization of the Foreign Service it is still regarded by the 
Department of State as only an interim measure which needs to be imple- 
mented as soon as possible by more comprehensive legislation. Careful 
study is being given to this problem by the Office of Foreign Service and there 
is every indication that the Department regards the strengthening of the 
Foreign Service as one of its foremost tasks of the immediate future. 

The expansion and reorganization of the Office of Foreign Service in 
April, 1945, is symptomatic of the Department’s attitude on the subject. 
The office is to become a much stronger unit, with broader responsibilities 
for the over-all administration and coérdination of Foreign Service activities 
and their relationship to the Department of State and other interested gov- 


CURRENT NOTES ° 565 


ernment agencies. New emphasis is given to .the important functions of 
planning in the Foreign Service program and the training of personnel, and 
new divisions are created in the Office of Foreign Service to handle these 
problems. A new Division of Foreign Reporting Services is also created to 
assure that the Department of State and other government” agencies are ef- 
fectively supplied with the information they need. The Divisions of 
_ Foreign Service Personnel, Foreign Service Administration, and Foreign 
Buildings Operations are continued with some realignments of functions and 
responsibilities.’ 

Taken together the legislation of May 3, 1945, and the reorganization of © 
the Office of Foreign.Service constitute a significant and encouraging step 
_ toward the goal of an effective and adequately equipped Foreign ‘Service to 
deal with the political, economic, and social problems of the post-war world. 

ELTON ATWATER 


r 
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. THE UNITED NATIONS WAR CRIMES COMMISSION 


On January 13, 1942, an Inter-Allied Conference met in London at St. 
James’s Palace, which had been placed at its disposal by the Government of 
the United Kingdom. It was the first conference to be convened on the 
initiative of the Allied Governments established in' the. United Kingdom. 
Its purpose, in the words of Mr. Anthony Eden, Secretary of State for 
Foreign Affairs of the United Kingdom, was “to make plain the attitude of 
these Governments to the cruel and tragio events taking place in their 
countries.” 

Those taking part in the Conference were the delegates of the Governments 
of Belgium, Czechoslovakia, Free France, Greece, Luxembourg, the Nether- 
lands, Norway, Poland and Yugoslavia. Representatives of Great Britain, 
Australia, Canada, India, New Zealand, the Union of South Africa, the 
United States of America, the Union of Soviet Socialist Republics and China 
were present as guests at the Conference table. After a speech of welcome 

_by Mr. Eden, and speeches by the delegates representing the Allied countries 
‘under enemy occupation, these delegates signed a Joint Declaration on 
Punishment for War Crimes which read as follows: 


The undersigned, representing the Government of Belgium, the Government of Czechoslo- 
vakia, the Free French National Committee, the Government of Greece, the Government of 
Luxembourg, the Government of the Netherlands, the Government of Norway, the Govern- 
ment of Poland and the Government of Yugoslavia:, 

“Whereas Germany, since the beginning of the present conflict, which arose out of her 
policy of aggression, has instituted in the occupied countries a regime of terror characterized 
among other things by imprisonments, mass expulsions, the execution of hostages, and 
massacres, 

And whereas these acts of violence are being similarly committed by the Allies and 


7 Departmental Order No. 1314, effective April 1, 1045: Departmen of State Bulletin, 
April 22, 1945, p. 777. See algo, “Reorganization of the Office of Foreign Service,” by 
Monnett P. Davis, American Foreign Service Journal, May, 1945, pp. 20-21. 
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Associates of, the Reich and, in certain countries, ‘by ths accomplices of the oceupying 
Power, ' 

And whereas international solidarity i is necessary in order to avoid the repression of these 
acts of violence simply by acts of vengeance on the part of the general public, and in order to 
satisfy the sense of justice of the civilized world,- ' , 

Recalling that international law, and in particular the Convention Semed at the Hague in 
1907 regarding the lawe and customs of land warfare, do not permit belligerenta in occupied 
countries to commit acts of violence against civilians, to disregard the laws in force, or to 
overthrow national institùtions, ' 

(1) affirm that acts of violence thus inflicted upor the civilian populations have nothing 
in common with the conceptions of an act of war or of a political crime as under- 

od by civilized nations, 

(2). ie a ibe the declarations made in this rea respect on October 25, 1941, by the 
President of the United States of America and by the British Prime Minister’ 

(8) place among their principal war aims the punishment, through the channel of 

, organized justice, of those A srs of or responsible ae pee ma whether they 
haveordered them, perpetrated them, or participated 

(4): resolve to see to it, in a spirit of international darity: that t (a) those guilty or 
responsible, whatever their nationality, are sought out, handed over to justin 
and judged, and (b) that the sentences pronounced are ‘carried out. 


In the declarations referred to in paragraph (2) above, the President of the. 
United States had condemned the practice of executing innocent hostages ' 
and had pointed out that frightfulness sowed the seeds of hatred which would 
one day bring fearful retribution. Mr. Winston Churchill, associating him- : 
self with the President’s sentiments, had announced that retribution for such 
crimes “must henceforward take ita place among the maj or purposes of the 
war.” i 

That a similar attitude was adopted by the Soviet Union was implied in the 
Molotov note of January 6, 1942, which indicated that German atrocities 
were being registered. A third note, dated April 27, 1942, announced that 
retribution would be exacted. 

The Chinese Government accepted the principles laid down in the Dalai 
tion of the Allied Governments in a note dated January 9, 1942. ` The Soviet 
Government subscribed to them on October 14, 1942, when replying to a 
note verbal dated July 23 from the Osvernments of the nine Allied countries i 
under enemy occupation. 

On August 21, 1942, the late President Toeval referred to iis Joint 
Declaration i in & ‘statement which concluded with the words: : 

_ The United Nations are going to win this war. When victory has beak ? 
achieved, it is the purpose of the Government of the United States, as 
I know it is the purpose of each of the United Nations, to make appro- , 
priate use of the information and evidence. in respect to these barbaric 
crimes of, the invaders, in Europe and in Asia. It seems only fair that 
they should have this warning that the time will come when they shall 
have to stand in courts of law in the very countries which they are now 
oppressing and answer for their acts. , 

Mr. Winston Churchill, on September 8, 1942, identified the Government 
of the United Kingdom and the House of Commons with Kreden Roose- 
velt’s:words. 
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On October 7, 1942, the punishment of war crimes was the subject of a 
debate in the House of Lords. It was introduced by Viscount Maugham, 
who analyzed the problem and described the position after the first World 
War. 

.In the course of the debate, the Lord Chancellor, Viscount Simon, an- 
nounced, on behalf of His Majesty’s Government in the United Kingdom that 

it was proposed to set up with the least possible delay a United Nations 
Commission for the Investigation of War Crimes. This decision, he said, 

had been taken after careful study of the subject ,and close communication 
with others of the United Nations. i 

Lord Simon reminded the House of the difficulty experienced by lawyers in 
endeavoring to establish the weight and accuracy of a piece of testimony 
when that testimony ħad become stale and smudged by the passage of a long 
time before it was recorded. He told the House that President Roosevelt 

` was issuing a corresponding statement in Washington that afternoon. He 
added that the proposal had the joint support of the Governments of the two 
countries and had been communicated to the other United Nations directly 
concerned, including the Soviet Union and China, the Dominions and India, 
and the Fighting French. Replies had already been received from the 
_ Allied Governments established in London and from the French National 
Committee warmly approving and adopting the proposal. . - 

To prevent any misunderstanding and to take away any possible excuse 
for misrepresentation in enemy quarters, Lord Simon emphasized that the 
aim was not to undertake or encourage mass executions but to fix the crimes 
upon those enemy individuals who were proved to be responsible, whether 
as ring-leaders or as.actual perpetrators, for atrocities which violated every 
tenet of humanity and had involved the murder of tens of thousands of 
innocent persons. 

Lord Simon said that a great deal of attention had ee given to the very 
difficult question of the steps to be taken for the production of persons 
accused, The Treaty of Versailles, had failed to secure the effective punish- 
ment of the principal criminals after the first World War, partly because 
provision for the purpose was only contained in the final Treaty of Peace 
negotiated and signed in June 1919, months after the Armistice. This time 
it was proposed that named criminals wanted for war crimes should be 
handed over at the'time of and as a condition of the Armistice with the right 
to require the delivery of others as soon as the SED SILIOEY: investigations 
were complete. 

In announcing on the same day that the United States Government would 
coéperate in setting up a United Nations Commission, President Roosevelt 
declared it to be the intention of the Government of the United States that 
the successful close of the war should include provision for. the surrender of 
‘war criminals to the United Nations. 

“On December 17, 1942, a Declaration was made simultaneously in 
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Le EN 
London, Moscow, and Washington in connection with reports that the 
German authorities were engaged in exterminating the Jewish people in’ 
Europe: In this Declaration, the Governments of Belgium, Czechoslovakia, `` 
Greece, Luxembourg, the Netherlands, Norway; Poland; the United States 
of America, the United Kingdom, the Soviet Union; Yugoslavia, and the 
French National Committee: reaffirmed their solemn resolution that those 
responsible should not escape retribution and their intention to press on with 
the necessary practical measures to that end. -> 

Some months later, on October 20, 1943, the Commission was brought into 
being, under the title United Nations War Crimes Commission, at a meeting 
of Government representatives at the Foreign Office in London. > 

The Commission was set up to investigate war crimes. Ina recent debate 
in the House of Lords (March 20, 1945), the Lord Chancellor (Lord Simon) 
said that he regarded the question of dealing with war criminals as-something 
very much more than mere retaliation. Justice, he said, was the basis of a 
free life. Civilization could not advance unless everybody was enabled to 
feel that the law was strong enough to protect him from hideous wrong. 
It was absolutely essential to combine to strengthen international law, and no 
single contribution was more likely to strengthen and put in their proper 
shape the world-wide rules of right and wrong than that the war criminals. 
should be: dealt with on the basis that those who were guilty would be 
swiftly and justly punished. 

The Commission consists of sixteen members~—the representatives of, 
the Governments of Australia, Belgium, Canada, China, Czechoslovakia.,. 
France, Greece, India, Luxembourg, the Netherlands, New Zealand, Norway, 
Poland, the United Kingdom, the United’ States of America, and Yugo- 
slavia. These representatives are all distinguished lawyers and diplomatists. 

The first Chairman was the United Kingdom representative, Sir Cecil 
Hurst, Vice-President of the Permanent Court of International Justice, 
formerly Legal Adviser to the Foreign Office. After his resignation on ` 
account of ill health he was succeeded as chairman by Lord Wright, Lord of 
Appeal in Ordinary, who represents Australia on the Commission. Lord 
Wright has been Chairman since January 31, 1945. 

The Commission is primarily a fact-finding body, but it has also advisory 
functions. 

Its terms of reference were Siy defined in the Lord Chancellor’ 8 
statement of October 7, 1942. Its purpose, he said, is to investigate war 
crimes committed against nationals of the United N ations, recording the 
testimony available, and to report from time to time to the Governments of 
those nations cases in which such crimes appear to have been committed, 
. naming and identifying wherever possible the persons responsible. 

After its creation, the Commission was entrusted with advisory functions, 
namely, to make recommendations to the Governments on the methods to be 
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adopted to ensure the surrender or capture of the persons wanted for trial 

as war criminals and on the tribunals by which they should be tried. 

Early in its work the Commission urgently recommended to each-of the 
member nations to establish national war crimes offices to investigate war 
crimes -against the citizens or subjects of their own countries. Each has 
now a war crimes office which detects, investigates, and records evidence of 
war crimes. . The national offices receive their information from members of 
their armed forces, refugees, and other sources. The information is checked 
and collated as far as possible. When a national office feels that a casé is 
reasonably complete it forwards a summary of it to the United-Nations War 
Crimes Commission or its Sub- Commission i in the Far East which examines | 
the information and materials. 

These bodies, if they believe a war crime has been committed and that the 
information shows that there is, or will be at the time of trial, sufficient 
evidence to justify a prosecution, place:the name or description of the 
individual upon their lists, 

Under the above system the Commission performs a limited function and 
proceeds in a-manner somewhat similar to that of a committing magistrate. 
The actual investigation, including the detection of crime, interviewing of 

_ Witnesses, and preparation of cases, is done by the official agencies best suited 
to conduct investigations within the national boundaries and according to 
the laws of each. country. It is thus unnecessary. for an international 
commission to assume the official police duties of each of the nations and 
attempt to operate within the jurisdiction-of each country. 

After lists of war criminals have been prepared and transmitted to the 
Governments concerned, they are furnished to the apprehending authorities, 
at present the military authorities, in order that the persons named may be 
apprehended and turned over’to the proper nation for trial. 

The Commission has three committees. 

The Committee on Facts and‘ Evidence performs fact-finding EEN 
examining the evidence in its possession mainly in the light of three questions: 

(i) Do the charges made disclose the existence of a war crime or crimes? 

(ii) Is there sufficient material to identify the alleged offender? 

(iii) Is there good reason to assume that, if put on trial, the alleged 

offender would be convicted? ) 

Detection and investigation of war crimes were hampered while countries 
were still occupied-by the enemy. Evidencé was difficult to obtain and 
secrecy had to be maintained to prevent alleged offenders from trying to 
escape and to avoid reprisals on persons in enemy hands or on the families of 
members of the Commission in occupied territory. For this reason the 
Commission received only a limited amount of information at first, but a far 
greater amount has since been submitted. 

„The Committee on Enforcement and the Committee on Legal Questions are 
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purely advisory. They report their findings to the Commission, which 
advises member Governments ‘accordingly. 


. In May, 1944, steps were taken to set up a Sub-Commission or branch of ° 


the main Commission at Chungking. It is composed of representatives of 
Australia, Belgium, China, Czechoslovakia, France, India, Luxembourg, the 
Netherlands, Poland, the United Kingdom, and the United: States. Its 
Chairman is the Chinese representative, Dr. Wang Chung-Hui, Secretary 
., General of the Supreme National Defense Council. It is examining in- 
formation against Japanese war criminals, and preparing lists for forwarding 
to all the participating nations. 

The main Cemmission in London is not precluded from receiving evidence 
of war crimes in the Far East from other channels, and it has poneipcne’ a 
number of charges against Japanese: 

The Soviet Union is not a member of the War Crimes Commission but has 
set ùp a commission of its own—the Russian Extraordinary State Commis- 


sion. Both Commissions are working with the same end in view, and in an ; 


interview on his election as Chairman of the United Nations War Crimes 
Commission, Lord Wright said that close codperation between the two 
commissions was eminently desirable. In his opinion their approaches to 
the common problem'are not radically different. 


Members of the Commission have visited the Buchenwald Concentration’ 


Camp, at General Eisenhower’s invitation. -The Commission has also 
conferred with representatives of the military authorities engaged in the 
arrest and identification of war criminals in the European theatres of war as 
well as with United States Congressmen who visited various concentration 
camps. 

As a result of an invitation from the military authorities in RETE the 
Commission arranged for certain European Governments to send war crimes 
investigation officers to Germany. :These officers assist the military 
authorities in collecting evidence of war crimes in the concentration camps 
and Fewer - 

l M. E. BATHURST 
First Secretary and Legal Adviser, British Embassy, Washington, D.C. - 


i MISCELLANEOUS NOTES 


' Students of both comparative law and international law will be eer 
in the new Boletin del Instituto. de Legislacion Comparada y Derecho Inter- 
nactonal whose publication was begun early this year—albeit the inaugural 
number is marked July-December, 1944—by the Universidad InterzAmer- 


tcana at Panama, under the direction of Dr. Deméfilo De Buen of the: 


Instituto. The first issue contains an editorial on the program of the Boletin 


.by Dr. Octavio Mendez Pereira, Rector of the University, biographical ` 


material and tributes to Dr. Justo Arosemena, of Colombia and Panama, 
i Distributed by the Universidad Inter-Americana. 
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doctrinal articles on subjects in the fields covered by the review; documentary 
materials, bibliography, and notes of current events. It is intended that the 
Boletin will regularly carry materials of these types. The new. publication i is 
a welcome addition to international jurisprudence in this hemisphere. 


fe + i 


* * > * * 


In February and March a group of Agreements were signed between the 
United Nations Relief and Rehabilitation Administration and the Govern- 


`- ments of Czechoslovakia, Greece, Italy, and Yugoslavia which contain 


many points of interest foe students of international law and organization.? 
` The bulk of each Agreement—the instruments are largely uniform in content 
and even in phraseology—deals with the subject matter of relief, such as 
supplies, services, distribution, and finance, but certain points Have a 
strictly legal hearin: Thus the mere fact that the Agreements were 
signed by an international organization on one side and states or governments 
on the other,—notably governments whose legal status also varied greatly,— 
while by no means entirely new, is still of interest and significance. The 
provisions for diplomatic privileges and immunities for the personnel in- 
* volved.in the work are very striking as are other provisions relating to the 
jurisdiction of the signatories,in general: So finally for the provisions antici- 
pating revision or extension of the instruments.’ One has the impression that 
somewhat new and possibly oo innovations are being made here i in con- 
siderable numbers. l 
* * -* * * 

The first C of the Egyptian Society of International Law was held 
in Alexandria on April 5-7 of this year; reports of the meeting are contained 
in the. Journal des Tribunauz Miztes, published in that ‘city. Among the 
subjects discussed were the new Arab Union, the problem of the International 
Court of Justice, questions of nationality, refugees, and conflicts of law, 
arbitration and the clause compromtssoire, revision of treaties, and immuni- 
ties from jurisdiction. At the opening session, attended by a representative 
of His Majesty King Farouk, a letter was read from the Minister of Justice, 
M. Hafez Ramadan Pacha, welcoming the Society and wishing it all success. 
Prominent parts were taken in the proceedings by the newly elected Presi- 
dent of the Society, M. Amine Anis Pacha, Dr. Abdel Hamid Badaoui Pacha, 
Minister of Foreign Affairs and delegate to the United Nations Conference at 
San Francisco, as well as by the advisers to the Egyptian delegation to the 
United Nations Committee of Jurists which met in Washington on April 9, 
Dr. Abdel Moneim Riad and Dr. Helmy Bahgat Badaoui, both of whom 
attended the meeting .of the Washington members of the American Society 
of International Law on April 13 and 14. 

2 Documents distributed by the UNRRA. ‘ 


* Nos. 3446, 3448, 3451, 3452, 3454, 3455, 3458; copies provided by Judge Jasper Y. 
Brinton. On the founding of the Egyptian society see this JOURNAL, Vol. 38, No. 3 (July, 


1948), p. 473. 
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` A new International Arbitration Journal began publication under the aus- 
pices of the American Arbitration Association in April, 1945.4. The new. 
review is to succeed the Arbitration Journal (1937-1942) and is to deal chiefly 
“with arbitration at the economic level, without being uninterested in the 
broader juridical and political aspects of.the question.. ‘Articles appear in 
the first issue dealing with commercial arbitration, civil aviation, and similar 
topics, including a brief note on Postwar Financial Settlements by Arthur 
K. Kuhn, of the Board of Editors of this Jounnan. Some attention is given 
to statutory legislation on the subject of arbitration, to Inter-American and. 
Canadian activities, and to recent publications in the field.. A promotional 
or didactic note is clearly visible in all of the material presented, without, » 
necessarily, any disposition to depart from that sound science without whose 
‘ support’all art, melnaine the art of arbitration, must more or less fail. 

P. B. R 


t Wesley A. Sturges, Chairman of the Board; Martin P omke, Research Director; ‘Office: 
9 Rockefeller Plaza, New York City. nA K 
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CHRONICLE OF INTERNATIONAL EVENTS 


For Tex Pawon FEBRUARY 16-May 15, 1945 
{Including earlier events not previously noted) 
WITH REFERENCES 
“Abeeyiasone: B.I. N., Bulletin of International News; Ç. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain Parlidmentary Papers by Command; Cong: Rec., Congres- 
- sional Record; D. S.B., Department of State Bulletin; Ez. Agr. Ser., U. 8. Executive Agree- 
ment Series; G. B.M. S., Great Britain Miscellaneous Series; G. B. T. S., Great Britain 
Treaty Series; P. A. U., Pan American Union Bulletin; U. S. T. 8., U. 8. Treaty Series. 


September, 1939 
l-May 5, 1945 Word War Chronology of 100 outstanding dates: N. Y. Times, May 
6, 1945, sect. 4, p. 5 


October, 1944 
10-January 11, 1945 “Muxico—Unrrep Srarzs. Exchanged notes at Mexico City re- 
: i garding limitation of the production of opium. Texts: D. S. B., May 13, 1945,. 
l pp. 911-912. 
February, 1945 / i 
13-May 1 Unrrap NATIONS CoNFERBNCE oN INTERNATIONAL ORGANIZATION. President 
Roosevelt named U. 8. delegation on Feb. 18. Members: D. S. B., Feb. 18, 1945, 
p. 217; N. Y. Times, March 2, 1945, p. 13. Text of invitation to U. 8. delegates: 


` N. Y. Times, March 2, 1945, p. 13. Department of State announcement, em- . 


bodying the invitations to 39 nations, in addition to the sponsoring countries, and 
the voting procedure in the general international organization, was released March 
5. Text: D. S. B., March 11, 1945, pp. 394-397; N. Y. Times, March 6, 1945, p. 
10. Neutral nations, ex-enemy countries, and Syria, Lebanon, Iceland and Den- 
mark were omitted, as well as Poland until a government should be set up there in 
accordance with provisions of the Crimea Conference. List of countries invited: 
`N. Y. Times, March 6, 1945, p. 9. Syria and Lebanon protested formally against `. 
their exclusion. N.Y. Times, March 10, 1945, p. 8; London Times, March 9, 1945, 
p.3. On March 15 the Polish Prime Minister Arcizewski made public in London a 
note of protest on Polish exclusion, sent March 12 to the United States, Great 
Britain, China and all the United Nations except Russia. N. Y. Times, March 16, 
1945, p. 9.- Text: Cong. Rec. (daily), March 21, 1945, p. A1463: Partial Text: 
London Timės, March 16, 1945, p. 3. Polish Provisional Government’s note de- 
manding invitation to the Warsaw Government was published March 26. N. Y. 
Times, March 28, 1945, p. 16. Text of Tass Agency’s statement supporting inclu- 
sion of the Provisional Government: N; Y. Times, April 1, 1945, p. 24: London 
Times, April 3, 1945, p. 3. Personnel of the delegations: D. S. B., April 8 and 22, 
1945, pp. 609-610; 729-731. Announcement was made April 14 that Foreign 
Commissar Molotoff would head the Russian 1 delegation. N. Y. Times, April 15, 
1945, p. 1; D. S. B., April 15, 1945, p. 671. ` Department of State received April 
18 the Russian note asking that the Warsaw Government represent Poland. 
N. Y. Times, April 19, 1945, p. 1. The United States declined the request. N. Y. 
Times, April 20, 1945, p. 1; D. S. B., April 22, 1945, p. 725. List of 46 nations 
represented at opening meeting on April 25 at San Francisco: N. Y. Times, April 26, 
1045, p. 4. Texts of addresses at the opening: N. Y. Times, April 26, 1945, p. 4; 
D. S. B., April 29, 1945, pp. 789-800. Texts of addresses of April 26: N. Y. Times, 
April 27, 1945, p. 12. On April 27 the Conference voted: (1) to invite the Ukraine 
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and White Russian governnients to membership; (2) to delegate to Mr. Stettinius 
the chairmanship of the Steering Committee; (3) to approve a resolution inviting 
Poland to revise its government for membership; (4) to rotate tho office of presiding 
officer among the sponsoring governments. N. Y. Times, April 28, 1945, pp. 1, 10. 
‘Voted April 30 to scat immediately Ukraine, White Russia and Argentina. N. Y. 
Times, May 1, 1945, p. 1. Set up on May 1 four Commissions—general provisions, 
genaral assembly, security council and judicial organization. N. Y. Times, May ° 
2, 1945, pp. 1, 18. Committee nominations (by country): p. 19. Subjects under 
discussion included war crimes, international trusteeship, ultimate independence 
for colonies, and regional security systems within the proposed international or- 
ganization. See daily papers. Texte of amendments to the Dumbarton Oaks 
Proposals offered by the sponsoring governments: D. S. B., May 6, 1945, Pp. 851- 
855. 4 


Eovapon—Purv. “ Signed agreement at Rio ‘de Janeiro, ending their 120:year-old 
frontier dispute. N.. Y. Times, Feb. 18, 1945, p. 9. 


16-April 11 War DECLARATIONS. Venezuela recognized a state of belligerency with the. 


19 


19° 


Axis, D.8S. B., Feb. 25, 1945, p. 292. Declarations of war were made as follows: 
Uruguay on the Axis, Feb. 22. D. S. B., Feb. 25, 1945, p. 294. Turkey on the 
Axis, Feb, 28. N. Y. Times, Feb. 24, 1945, pp. 1, 6. - Egypt and Syria, Feb.:26. 
N. Y. Times, Feb. 27, 1945, p. 1. Lebanon, Feb. 27. N. Y. Times, Feb. 28, 1945, 
p. 17. Korean Provisional Government (in Chungking) and Iran on Japan, Feb. 
28. N. Y. Times, March 1 and 2, 1945, pp. 4 and 18; London Times, March 2, 
1945, p. 4. Saudi Arabia on the Axis, March 1. N. Y. Times, March 2, 1945, - 
p. 18; D. S. B., March 11, 1945, p. 408. Finland formally declared war on Ger- 
many, stating war had existed since Sept. 15, 1944. N. Y. Times, March 4, 1945, . 
p. 1; London Times, March 5, 1945, p. 3. Argentina on the Axis, March 27. 
D. S. B., April 1, 1945, p. 588; N. Y. Times, March 28, 1945, p. 1. Text: p. 12. 
Chile on Japan, April 11. N. Y. Times, April 12, 1945, p. 9. 7): 


Canapa-—-Untrep Srares, Announcement made of a wartime Ason regarding 
military air transport routes operated by one country over territory of the other. 
D. 8. B., Feb. 25, 1945, p. 309. Effected also a civil air transport agreement by 
exchange of notes. Texts: D.S. B., Feb. 25, 1945, pp. 305-308. - 

EL SALVADOREAN RECOGNITION. Granted by United States, Cuba’ and Mexico 
(effective March 1). N. Y. Times, Feb. 20, 1945, p. 13. 

Huneary (Provisional Government). Moscow anounced adoption of a fenced 
decree removing certain areas in Rumania, Czechoslovakia and e from . 
Hungarian jurisdiction. N. Y. Times, Feb. 20, 1945, p. £ 

ARGENTINA—GBRMANY. Argentina decided to use sanctions against Germány 
pending indemnification for damages caused to Argentine. ships. N. Y. Times, 
Feb. 21, 1945, p. 11. 

Susz Conrarenta. White House announced that Prime Minister Churobill and 
President Roosevelt had met with Emperor Haile Selassie of Ethiopia, King 
Farouk of Egypt, King Ibn Saud of Saudi Arabia and President 'Kuwatly of the 
Syrian Republic. Text: N. Y. Times, Feb. 21, 1945, p. 8. 


21-March 8 Inren-Ammrican” ConFERENGE ON ProsiEMs oF WAR AND PRAce, Opened 


at Mexico City, Feb. 21 and elected Foreign Minister Padilla of Mexico as Chair- 
man. N. Y. Times, Feb..22, 1945, pp. 1, 19. Texts of President Roosevelt's 

message, addresses by President Avila Camacho and Secretary of State Stettinius: 
DS. B., Feb. 25, 1945, pp: 278-281, 318-314. Text of invitation to the various 
governments: Desde Mexico (Mexico City), Feb. 15,.1945, p. 1. U. S. delegates: 
D. 8S. B., Feb. 11, 1945, pp. 192-1938; N. Y. Times, Feb. 11, 1945, p. 19. A declara- 
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tion on reciprocal assistanée and American solidarity, the Act of Chapultepec, was l 


approved March 3. N. Y. Times, March 4, 1945, p. 1. Text: p. 25; D. S. B., 
March 4, 1945, pp. 339-340; Cong. Rec. (daily) March 12 and 13, 1945, pp. 2058- 
2059, 2154-2155; International Conciliation (N. Y.), April, 1945, pp. 385-339; 
Desde Mexico (Mexico City), March 15/31, 1945, no. 57/58. The Final Act was 
signed March 8, and 60 resolutions were approved. N. Y. Times, March 9, 1945, 
p.1. Partial texts and summaries of principal resolutions: p. 12. Toxt of draft 
resolution on establishment of à general international organization: D. S. B., 
: March 18, 1945, pp. 449-450. ‘The Governing Board of the Pan American Union 
‘ -  gdopted a resolution authorizing Argentina to sign the Final Act of the Conference 
March 31. N. Y. Times, April 1, 1945,\p. 16. Argentina signed April4. N.Y. 
Times, April 6, 1945, p. 7; D. S. B., April 15, 1945, p. 670; P. A. U., May, 1946, 
` p. 263. Report submitted to the Governing Board of the Pan American Union 
embodying text of conclusions reached: P.A.U. Cong. and Conf. Ser. no. 47. 


23 Turxey—Unrrep Srarus. Signed lend-lease agreement at Ankara. N. Y. Times, 
Feb. 24, 1945, p. 8. : ` 


24° Swrramuanp—Unrrap rares. Text of Acting Secretary of State Grew’s state- 
ment regarding bombing and strafing of Swiss towns on February 22: D. S. B., 
Feb. 25, 1045, p. 309. 


26/April12 U.N.R.R.A.—CZECHOSLOVAKIA. Signed agreement in London for a general 
relief program. London Times, Feb. 27, 1945, p.3. Signed 6 agreements on April 
12, supplementing that of Feb. 26, by which relief activities will begin immediately. 
N. Y. Times, April 13, 1945, p. 11; London Times, April 14, 1945, p. 3. 


27° Pamarems COMMONWEALTH—UNITED Srarzs. General MacArthur turned the 
civil government of the Philippines back to the Commonwealth in a ceremony at 
Manila. Text of address: N. Y. Times, Feb. 27, 1945, pp. 1,12. Text of address 
and summary of President Osmefia’s reply: Cong. Rec. (daily), Feb. 27, 1945, p. 
1536. 


27—March 29 Canosa Conrsrence. Text of Prime Minister Churchill’s report to the 


. House of Commons: N. Y. Times, Feb. 28, 1945, pp. 14-15; London Times, Feb. , 


28, 1945, pp. 5-7. Text of President Roosevelt’s report of March 1: Cong. Ree. 

(daily), March 1,'1945, pp. 1652-1656; N. Y. Times, March 2, 1945, p. 12. On 

March 29 the White House announced a secret agreement whereby Russia and the 

United Stated would each have 3 votes in the proposed Assembly of the United 
‘Nations. Text: N. Y. Times, March 30, 1045, pp. 1, 5. 


23 FRANK (Provisional Government)—-Unrrep Srarzs, Announced signatures of (1) 
master lend-lease agreement, (2) reciprocal aid agreement, (3) agreement under 
sect. 3 (C) of the Lend-lease Act. ‘Text of announcement: N.Y. Times, March 1, 


1945, p. 12. 
March, 1945 l ` l . 
1 CANADA—CZECHOSLOVAXIA (in exile). Signed an agreement providing for a 15- 
“ _ + million dollar credit to the Czechoslovak Government. N. Y. Times, March 3, 


1945, p. 4; B. I. N., March 17, 1945, p. 278. 
. 1. France (Provisional Government)—Irany. Formal resumption of official relations 
was announced. N. Y. Times, March 2, 1945, p. 4; London Times, March 2, 
. 1945, p. 3. 
1 UN. R.R.A—Greson. Signed formal agreement at Athens. London Times, 
l March 2, 1945, p. 3. 


1/April 1 Pousa (Provisional Government) Recoantrion. Text of statement by 
i 


* 


ok 
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Foreign Secretary Eden in which he said the British Government had no intention 
of recognising the “Lublin Committee”: Polish Review (N. Y.), March 15, 1045, 

. p. 2. Yugoslavia announced its recognition on Aprill. N. Y.'Times, April 2, 
1945, p. 10; B. I. N., April 14, 1945, p. 380. 


2  Yuaosnavia (in exile). King Peter appointed a Regency Council on March 2. 
London Times, March 3, 1945, p. 3. - 


8 Anas Nations, At the:closing session of the Conference which maa Feb. 14 at 
Cairo, delegates signed the draft constitution providing for an Arab League. N.Y. 
Times, March 4, 1945, p. 11; B. I. N., March 3 and 17, 1945, pp. 230, 279. 


4 OZACHOSLOVAKTIA (in exile)—SwrrZaRLAND. Announcement was made of decision to 
l re-establish diplomatic relations. N. Y. Times, March 5, 1945, p. 7; London Times, 
March 5, 1945, p. 4. i 


4 - Saupr Arnapra—Unrrep Sraras. Announcement made of Arabian plan to establish 
- an information office in Washington. N. Y. Times, March 5, 1945, p. 11. 


6-15 Rumania. A new Cabinet, headed by Petre Grosa, was set up March's. N. Y. 
Times, March 7, 1945, p.6. On March 14 Foreign Secretary Eden of Great Britain 
announced that his country, the United States and Russia were exchanging com- 
munications about the general situation in Rumania. N. Y. Times, March 15, 
1945, pp. 1, 6. The U. S. Department of State announced it had requested con- ` 
sultations with Groat Britain and Russia in accordance with the agreement reached 
.at the Crimea Conference. Text of statement: London Times, March 16, 1945, p. 
4: N. Y. Times, March 16, 1945, p. 9. i 


7  Yuaostavia. The new Cabinet was swornin. London Times, March 8, 1945, p. 3; 
N. Y. Times, March 8, 1945, p. 5. This is the first Cabinet under the united 
Yugoslav Government. 


8 AvusrraLia—Unirep Srarns. Signed agreement at Canberra regarding certain 
_ problems of marine transportation and litigation. D. S. B., April 8, 1945, p. 621. 


8 Gemar BRITAIN—SWEDEN. The British Government published terms of a monetary 
agreement. N. Y. Times, March 9, 1945, p. 4; D. S. B., April 1, 1945, p. 585. 
Summary: London Times, March 9, 1945, p. 9. Text: Sweden no. 1 4), nd: 
6604. 


8° Ivany—Unrrep Srarzs. Alberto Tarchiani, newly appointed Tala Ambassador, 
presented his letters of credence. D. S. B., March 11, 1945, pp. 422-423. 


9 ÅU8STRALIA—FrAaNcE (Provisional Government). Australia announced completion of ; 
arrangements for an exchange of Ministers. London Times, March 10, 1945, p. 3. 


9 PHILIPPINE COMMONWEALTH. The new Cabinet was sworn in. N. Y. Times, 
March 10, 1045, p. 5. } ` 


9 U.N.R.R.A—Ivaty. Terms of an apracmiant announced whereby Italy will receive 
50 million dollara in relief. London Times, March 10, 1045, p. 3. Summary of 
principal points of agreement: D. 8. B., April 1, 1945, p. 543. ` 


10 Frenca Inpo-Cama—Japan. The Japanese army took over complete control, al- 
though the -area had been ocoupied since July, 1941. N. Y. Times, March 10, 

; 1945, p. 15. 
10 TRANSYLVANIA. The Rumanian Government of Prime Minister Groza receivéd per- 
- mission from the Soviet Government to take over control. and administration of 


northern Transylvania in accordance with terms of the Rumanian armistice. 
N. Y. Times, March 11, 1945, pp. 1, 28. 


li 
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Avsrara—Unrrep STATES. ` Statement of Acting Becretary of State Grew on United 
States’ attitude toward Austria: D. 8. B., March 11, 1945, p, 397. i 


12/April 28 REPARATION Commission. Isador Lubin was appointed U. 8. member on 


13 


15 


17-22 


19 


21 


‘21 


March 12. N. Y. Times, March'13, 1945, p. 10; D. S. B., March 18, 1945, p. 434. 
On April 28 Edwin W. Pauley was appointed U. 8. member, to be associated with 
Mr. Lubin. N. Y. Times, April 28, 1945, p. 9; D. S. B., April 29, 1945, p. 807. 
Members of the staff of the Commission: D. S,-By, May 20, 1945, pp. 931-932. 


Bovwær Russra—Vangzupia. Venezuelan Government announced the two coun- 
tries had agreed to establish diplomatic and consular relations. N. Y. Times, 
March 14, 1945, p. 8. 


DODECANESE IsLANDS. Three islands proclaimed their union with Greece, ending 
30 years of Italian sovereignty. N. Y. Times, March 16, 1945, p. 3. 


Aras Leacus. Preliminary conference of representatives from Egypt, Iraq, 
Lebanon, Saudi Arabia, Syria, and Trans-Jordan opened at Cairo, to prepare the 
ı way for the plenary session in April, which in turn will plan Arab campaign at 
United Nations Conference in San Francisco. London Timss, March 19, 1945, p. 
3; N. Y. Times, March 18, 1945, p. 18. The Arab League Charter was signed 
March 22 by 6 Arab states. It provides a place for Palestine in the membership 
council. N. Y. Times, March 28, 1945, p. 8; London Times, March 23, 1945, p. 3. 
Brief summary: B. I. N., March 31, 1945, p. 319-320. 


Boutvia~-Sovier Rosara. Bolivian Foreign Minister announced Bolivia had de- 
cided to odes diplomatic relations with Russia. N. Y. Times, March 20, 
1945, p. 5. 


Ny; 


: Soviet Rvssra—Tonxey, Announcement of Soviet desire to terminate their treaty 


of amity and neutrality [signed Dec. 17, 1925] in view of new conditions. N. Y. 
Times, March 21, 1945, p. 3; London Times, March 22, 1945, p. 3. 


Pours Nations Counc. President Raskiewics of thé London Government dis- 
solved the Council in order to form a “more representative body,” including Poles 
from France, the Unitet States and the homeland. N. Y. Times, March 22, 1945, 
p. 12. 


War Cres. ; The Swedish Minister of Justice announced his Government did not 
wish to offer sanctuary to war criminals, but would be just in its discrimination. 
`B. I. N., March 31, 1945, p. 330. 


Japan—Sparn. Spain protested strongly against Japanese atrocities in the Philip- 
pine Islands. N..Y. Times, March 24, 1945, p. 10; London Times, March 26, 
1945, p. 3. 


U.N.R.R.A.Yueosniavia. Announcement of signature at Belgrade of a relief. 
agreement. London Times, March 26, 1945, p. 3. 


_ Luoyp Grorag, Davin. -Earl of Dwyfor died at his home, aged 82 years. London 


‘Times, March 27, 1945, p. 4. 


France (Provisional Government)—Great Brrraw. Signed trade agreement in 
Paris. NW. Y. Times, March 28, 1945, p. 8; London Times, March 28, 1945, p. 2. 
Summary: London ae. March 29, 1945, p. 3. Text: France, no. 1 (1945), 
Cmd. 6813. f 


Jews ın Hunaary. Moscow radio announced that the Hungarian Provisional Gov- 
ernment had issued a special order repealing all anti-Jewish laws. N. Y. Times, 
March 28, 1945, p. 8; B. I. N., April 14, 1945, p. 378. 
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Sours Sea Isnanps. French Government announced it had accorded French na- 
tionality to about 20,000 natives of the French South Sea Islands. N. Y. Times, 
March 29, 1945, p.13. | 


Poran (Provisional Government)—YUGOSLAVIA. Marshal Tito decided to estab- 
lish diplomatic relations. ` N. Y. Times, March 31, 1945, p. 4. - ' 


Daxzıa. Polish Provisional Government announced creation of the Province of Dan- 
zig, which will includesthe city of Danzig and several cities of the former “Polish 
Corridor.” N. Y. Times, April 1, 1945, p. 12. 


April, 1945 ` 


1 


2 


Unrrep Nations COMMISSION For THD INVESTIGATION OF War CREES. Announce- 
ment was made that Hitler’s name headed one list of war criminals. It denied that 
political leaders would not be treated as criminals. “N. Y..Times, April 2, 1945, p. 6. 


Brazr—Sovrer Russu. Exchanged notes at Washington providing for-the re- 
establishment of diplomatic relations, broken off in 1918. N. . Y. Times, April 3, 
1945, p.-10; London Times, April 3, 1945, p. 3. l 


413 BRITISH COMMONWEALTH CONFERENCE, Members of the British, Dominion, and 


5-7 


Indian delegations to the United Nations Conference, to be held at San Francisca, 
opened meetings in London on April 4, to diseuss a policy on the proposed world 
security organization. N..Y. Times, April 5, 1945, p. 13; London Times, April 5, 
1945, p. 4. The Dominions Office announced April 13 that the discussions were at 
anend. It was agreed that the Dumbarton Oaks proposals provided a basis for 
the charter of the organization, but called for “clarification, improvement and 

expansion.” B.T. N., April 28, 1945, p. 414. ' f 


Cuma—Swepan. Signed treaty at Chungking, whereby Sweden relinquished ex- 
traterritorial rights and other special privileges in China. N. Y. Times, Api 6, 
1945, p.9. 0. ; 


Gritar Brrramn—PoLanD., The British Government published a secret proto¢ol to 
the Aug. 25, 1989 treaty in which Great Britain guaranteed assistance to Poland 
against Germany. In the Protocol it is stated that aggression by a “European 
Power” is understood to mean Germany. N. Y. Times, April 6, 1945, p. 7; London 
Times, April 6, 1945, p. 3. Text: Poland no. 1 (1945). Cmd. 6616. 


Japan—SovieT Russia. Russia denounced neutrality pact, signed April 18, 1941. 
Russian Embassy. Information Bulletin, April 14, 1945, p. 6; N. Y. Times, April: 
6, 1945, pp. 1,3. Text of Russian statement: p. 4; London Times, April 6, 1945, 
p. 4; D. S. B., April 29, 1945, p. 811, Text of pact: p. 812. 

CZECHOSLOVAKIA. New Government held first meeting at Kosic on April'5. . Sum-. 
mary of the program: News Flashes from Czechoslovakia (Chicago), Release no. 287, 
April.30, 1945!: President Roosevelt congratulated President Beneš, April 6, 
on his return to Czechoslovak soil. D. S. B., April 8, 1045, p. 599. On April'7 
the formation of a new Cabinet was announced. Personnel: C. S. Monitor, April 
7, 1945, p. 1. 


Franca (Provisional Government)—Usrren Srares. Signed agreement regarding 
visas for civilian travel. D. S. B., April 29, 1945, p. 813. 

Avstria—Sovier Russia. Moscow radio broadcast Soviet declaration that Russia 
considered the people of Austria as friends and had no intention of changing ita 
social system or territorial extent. Text: N. Y. Times, April 9, 1945, p. 3. 

Anqantinsa—Untrep Srares. Secretary of State Stettinius announced decision to 
resume normal diplomatic relations. N. Y. Times, April 10, 1945, pp. 1, 15. 
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9-20 Unrrmp NATIONS COMMITTEE oF Jurists. The Committee opened meetings in 


11: 


li 


11 


12 


12 


13 


16 


16 


17 


19 


Washington on April 9. N. Y. Times, April 10, 1945, pp. 1, 9; D. S. B., April 15, 

'.1945; pp. 672-674. List of governments to be represented: D. S. B., April 8, 
1945, p. 643. Signed Record of: the meetings on April 20. D. S. B., April 22, 
1945, p. 759. The Rapporteur was Jules Basdevant. 


JaPAN—Spain. ‘Diplomatic relations severed by Spain. . N. Y. Times, April 12, 
1945, pp. 1, 9. 


: Poyanp (Provisional Government)—Sovret Russia. Announcement that a mass 


population exchange is under way in Poland, the transfer having been arranged by 
tripartite negotiations between the Polish Provisional Government and the au- 
tonomous administrations of White Russia and the Ukraine. N. Y. Times, April 
12, 1945, p. 2. 


Sovrer Russia—Yuaosiavia. Signed twenty-year treaty of friendship and military 
alliance at Moscow. Summary of 6 articles: N. Y. Times, April 13, 1945, p. 13; 
London Times, April 13, 1945, p. 3. Text: D. 8. B., April 22, 1945, pp. 774-775; 
Free Europe (London), April 20, 1945, pp. 120-121. 


Prisoners or War. U.S. War and State Departmenta issued joint statement aceus- 
. ing Germany of cruel treatment of United States prisoners of war. Text: N. Y.. 
Times, April 13, 1945, p. 13; D. S. B., April 15, 1945, pp. 683-684. 


RoosavnLT, FRANKLIN D. Died at Warin Springs, Ga. N.Y. Times, April 13, 1945, 
p.i. 

TRUMAN, Hamry 8. Took oath of office as President of the United States. N. Y: 
Times, April 18, 1945, p. 1. 


France (Provisional Government)—Unrrep rares. U. S. Treasury Department 
issued a general license under its freezing controla, which would permit all financial 
- transactions involved in trade with France. D. S. B., April 29,.1945, p. 813. 


2 
MIKOLAJOZYK, STANISLAW. Stanislaw Mikolajezyk, former Premier of Polish Gov- 
ernment in London, in a statement, approved future relations with the Soviet based 
on plans formulated at the Crimea Conference. N.Y. Times, April 16, 1945, p. 16. 


ALBANIA—ALLIED Pownrs. Announced signature of a military agreement for the in- 
troduction of relief into Albania. London Times, April 17, 1945, p. 3. 


i Gus Brrramv—Untrep STATES. Signed two conventions regarding avoidance of 


double income taxes dnd prevention of fiscal evasion, one with respect to taxes on 
income, the other on estates of deceased persons. D. S. B., April 29, 1945, p. 834. 


,, Texts: Cong. Rec. (daily), April 26, 1945, pp. 3919-3923; 79th Cong., 1st sess. Hx. 
D and E. 


l BELGIUM—UNITED STATES. Exchanged notes at Washington apidis lend-lease. 


Texts: D. S. B., April 22, 1945, pp. 763-769. 


Taine Pacr. United States, Great Britain, China and Russia signed the 4th 
. Lend-lease Protocol at Ottawa. ‘N. Y. Times, April 21, 1945, p. 6; D. S. B., April 
22, 1945, p. 723. 


Sours Arrica—Unrrep Srares. Effected two agreements by exchange of notes at 
Washington, by one of which all forms of mutual aid have been placed on a cash 
basis; by the other provision has been made for an expansion of production, em- 
ployment, trade, etc. Texts: D. S. B., April 22, 1945, pp. 769-771. 


GuaTEMaLa—Soviet Russia. ‘Established diplomatic relations by exchange of notes 
at Washington. N. Y. Times, April 20, 1945, p. 9. 
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19  Lesanon—Unrrep Srates. Dr. Charle3 Malik presented his letters of credence as 
first Minister from Lebanon. D. S. B., April 22, 1945, p. 776.. 


21  Poraw (in exile}—Sovier Russya. Polish Govetnment handed a memorandum to 
the British and United States Governments dealing with Polish-Russian relations 
and with the San Francisco conference. Text: London Times, April 24, 1945, p: 3; 
Free Europe (London), May 4, 1945, p. 138. 


21/May 11 Poranp (Provisional Government)—Sovrer Russra. Signed at Moscow a 
, “treaty of friendship, mutual assistance and postwar collaboration.” N.Y. Times, 
April 22, 1945, pp. 1,10. Text: Russian Embassy. Information Bulletin (Wash- 
ington), April 26, 1945, pp. 1-2; London Times, April 23, 1945, p. 3; Free Europs 
(London), May 4, 1945, pp. 127-138. Ratified by the Presidium of the Supreme 

Soviet Council on May 11. N.Y. Times, May 12, 1945, p. 1. 


23 ‘CxacHOSLOVAKIA—GERMANY. Czechoslovak Government at Kosic issued order 
to the people of Moravia and Bohemia to fight as guerrillas and to show no pity 
towards German forces on Czech soil. Text of order: N. Y. Times, April 24, 1945, 
p. 3. i 


23 Prisonens. The governments of. the United Kingdom, United Btates and Soviet ` 
- Russia on behalf of the United Nations issued a warning to Germany against the 
maltreatment of prisoners. N. Y. Times, Apal 24, 1945, pp. 1, 8. Text: p. 6; 
D. `S. B., April 29, 1945, p. 811. 


23 Unrrep NATIONS COMMISSION FOR THE INVESTIGATION or Wan Crowes. Lord 
Wright, the Chairman, issued statement on the jurisdiction of the Commission, 
, Text: London Times, April 23, 1945, p. 2. 


23/May 1° Prisoners or War. On April 23 the Allies accepted German offer to leave 
prisoners in their camps when German armies withdrew. N. Y. Times, April 24, 
1945, pp. 1, 6; D. S. B., April 29, 1945, p. 810. The United States Department of 
State announced on May 1 the receipt of assurances from German Government 
that American prisoners would be left in their camps for liberation by aia ne 
armies, D. S. B., May 6, 1945, p. 866. 


26 Petarn, Marsa Henri. Entered France from Germany via Switzerland to stand 
piet trial at a future date, N. Y. Times, April 27, 1945, p. 8. 


27 Wor» War. Texts of President Truman’s announcement that Anglo-American 
and Soviet forces had met in Germany [at, Torgau] on April 26; Cong. Rec. (daily), 
April 27, 1945, p. 3972; N. Y. Times, April 28, 1945, p. 3. Texts of Britith and So- 
viet announcements: p. 3. 


Ausra (Provisional Gores Dr. Karl Renner formed a new provisional gov- 
ernment. N. Y. Times;April 30, 1945, p. 1. Personnel: p. 4. 


28 Mossou, Bunrro. Was executed by Italian patriots i in Dongo, near Lake Coo; 
N. Y. Times, April 30, 1945, p. 1. 


29 CzECcHOSLOVAKIA—SWEDEN, Announcement was made that the Czechoslovak Gov- 
ernment had agreed to re-establish diplomatic relations. N. Y. Times, April 29, 
1945, p. 21. 


29 France (Provisional Government). Held elections, the- first since 1937, N. Y 
' Times, April 30, 1945, p.-1. 


30 THE NETHARLAND8—UNITED Srates. Signed two lend-lease agreements, N. P. 
Times, May 1, 1945, p. 15. These agreements supplement the Master Agreement 


~ 
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of July 8, 1942 and supersede the agreement on reverse lend-lease of June 14, 1943. 
D. 8. B., May 6, 1945, pp. 876-877. 


May, 1945 : 
1 Hrrume, Apotr. Hamburg radio reported death of Hitler and his succession as 
Führer by Admiral Karl Doenitz. N. Y. Times, May 2, 1945, p. 1. Text of 

Doenita’s order of the day: p. 4. 


2 Worp War. German armies surrendered’ in Italy and western Austria. N. Y. 
Times, May 3, 1945, p. 1. Summary of surrender terms: p. 3. Text of announce- 
ment and terms imposed in the Mediterranean area: London Times, May 3, 1945, 
p. 4. 


`Y z 
2 Woro War. Text of chronological account of surrender offer by Heinrich Himm- - 
ler, as released by U. S. Department of State: N. Y. Times, May 3, 1945, p. 12; 
D. S. B., May 6, 1945, p. 863. 


2-8 Wortp War. Berlin fell to a forces May 2. N.Y. Times, May 3, 1945, p. 1. 
German forces in northern Germany. The Netherlands and Denmark surrendered’ 
May 5, effective at 2 a.m. N. Y. Times, May 6, 1945, p. 1. Unconditional sur- 
render terms were signed at Rheims, effective May 8 at 12:01 a.m. N. Y. Times, 
May 8, 1945, p. 1. Final articles of capitulation were signed at Berlin on May 8. 
N. Y. Times, May 9, 1945, p. 1. Terms of Rheims surrender: p. 3. Text of 
President Truman’s radio address and Proclamation: pp. 6, 5; D. 8. B., May 13, 
1945, pp. 885-886. Text of Prime Minister Churchill’s Proclamation and King 
George’s broadcast: N. Y. Times, May 9, 1946, p. 8; London Times, May 9, 1945, 
pp. 4, 5. The Act of Surrender, signed in Berlin, was virtually identic with that 
signed at Rheims. D. S. B., May 18, 1946, p. 885; N. Y. Times, May 9, 1945, p. 3. 
Text of Berlin surrender terms: London Times, May 11, 1945, p. 4. 


2/ 16 Wan Crimes. President Truman designated Associate Justice Robert H. Jackson as 
chief of counsel for the United States before an international military tribunal to 
be set up to try war crimes and atrocity cases. N. Y. Times, May 8, 1945, p. 9; 
D. 8. B., May 6, 1945, pp. 866-867. On May 16 the White House announced that 
the decision as to which criminals should be tried by the proposed tribunal would 
be left to the prosecutors. Three assistants to Mr. Jackson were announced. 
N. Y. Times, May 17, 1945, p. 4. 


3 Oren Crrr (Prague). Admiral Karl Doenits declared Prague a “hospital city.” 
N. Y. Times, May 4, 1945, p. 4. 


3 Sovier Russra—Unirep Srares. Department of State issued announcement re- 
garding Soviet allegations of U. S. non-compliance with the Yalta agreement con- 
cerning the treatment and repatriation of liberated Allied prisoners of war. Text: 
D. 8. B., May 6, 1945, p. 884. 


5 PHILIPPINE INDEPENDENCE. Statement by President Truman on independence. 
Text: D. S. B., May 6, 1945, p. 867. 


6 Garmany—PorruaaL. Portugal broke off diplomatic relations. N. Y. Times, 
May 7, 1945, p. 5. 
7 Germany—Sparn. Spanish Foreign Minister declared the German Government 


non-existent and diplomatic relations are therefore severed. N. Y. Times, May 
8, 1945, p. 11. 


7 GmRMANY—SWEDEN. Sweden announced severance of diplomatic relations. N. Y. 
Times, May 8, 1945, p. 8. 
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Intan Transport, Representatives of Belgium, France, Luxembourg, The Neth- 
erlands, Norway, Great Britain and the United States signed agreement in London, 

. establishing a Provisional Organization for European Inland Transport. Text: 
D. 8. B., May 13, 1945, p. 910. 


Danmark. King Christian proclaimed his counti e liberation. N. Y. Times, May 
10, 1945, p. 2. 


Untrap Nations COMMISSION FOR THE INVESTIGATION OF War Crmms. Colonel 
Joseph V. Hodgson was appointed as U. 8. Commissioner, succeeding Herbert C. 
Pell, who resigned last December. N. Y. Times, May 18, 1945, p. 8. 


CaurceiLL, Winston. Text of address reviewing his five years in office: N. Y. 
` Times, May 14, 1945, p. 4. 


DanmarKr—Jaran. Denmark announced diplomatic relations had been broken off. 
N. Y. Times, May 15, 1945, p. 2. 


Lmnp-Laass. Text of Acting Secretary of State Grew’s statement on aid to Soviet 
Russia: N. Y. Times, May 15, 1945, p. 8. 


Trizern. Announcement was made of notes sent by Great Britain and the United 
States to Marshal Tito, stating that the city must remain under the Allies’ control 
until its future shall be decided at the peace conference. N. Y. Times, May 15, 
1945, p. 1. 


Arrocrræs. Text of report submitted by Joint Committees of the U. 8. Senate aad 
House of Representatives: Cong. Rec. (daily) May 15, 1945, pp. 4854—4659; 79th 
Cong. 1st sess. Senate. Doc. 47. 


Axm Powmrs—Jaran. The Japanese Cabinet decided to abrogate all treaties be- 

' tween Japan and other European countries, including the Tripartite pact of Sept. 
27, 1940, in view of the surrender of Germany and Italy. N. Y. Times, May 16, 
1945, p. 2. 


Motrreartirs CONVENTIONS 


Ar Smrvices Transrr AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptances: 
- Czechoslovakia. April 18, 1945. D. S. B., May €, 1945, p. 873. 


Liberia, March 17, 1945. D. S. B., May 6, 1945, p. 878. 
New Zealand. April 18, 1945. D. S. B., May 6, 1945, p. 874. 
Poland (in exile). Marth 20, 1945. D. 8. B., April 8, 1945, p. 644. 


Ratification: - 


Poland (in exile). March 20, 1945. D. S. B., April 8, 1945, p. 644. 


Signatures: 


Belgium. April 8, 1945. D. 8. B., April 15, 1945, pp. 714-715. 
Costa Rica. March 10, 1945. D. S. B., March 11, 1945, p. 426. 
Cuba, April 20,1945. D.S. B., May 6, 1945, p. 874. 
Czechoslovakia, April 18, 1946. D. S. B., May 6, 1945, p. 873. 
Ethiopia. March 22, 1945. D.S. B., March 25, 1945, p. 478. 
Iceland. April 4, 1945. D. S. B., May 6, 1945, p. 873. 


Am TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptance: 


Liberia. March 17, 1045. D. S. B., May 6, 1945, p. 873. 


Signatures: 


Costa Rica. March 10, 1945. D. S. B., March 11, 1945, p. 426. 
Cuba, April 20, 1945. D. 8S. B., May 6, 1945, p. 874, 
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’ Ethiopia. March 22, 1945. D. 8. B., March 25, 1945, p. 478. 
Iceland. April 4, 1945. D. S. B., May 6, 1945, p. 873. 
Aviation. Interim Agreement. Chicago, Deo. 7, 1944. ` 
Acceptances: i 
Belgium. April 11, 1945. D. S. B., May 6, 1945, p. 873. 
Czechoslovakia. April 18, 1945. D. S. B., May 6, 1945, p. 873. 
Egypt. April 26, 1945. D. 8. B., May 6, 1945, p. 874. 
Ethiopia. March 22, 1945. D. S. B., March 25, 1945, p. 478. 
Liberia. March 17, 1945. D.S. B., May 6, 1945, p. 873. 
New Zealand. April 18, 1945. D. 8. B., May 6, 1945, p. 874. 
Poland (in exile). March 20, 1945. D. S. B., April 8, 1945, p. 644. 
Ratification: aan 
Poland (in exile). March 20, 1945. D. S. B., April 8, 1945, p. 644. 
Signatures: 
Belgium. April 9, 1945. D. 8. B., April 15, 1945, pp. 714-715. 
Costa Rica. March 10, 1945. ‘D. S. B., March 11, 1945, p. 426. 
Cuba. April 20, 1945. D. 8. B., May 6, 1945, p. 874. 
Czechoslovakia. April 18, 1945. D.S. B., May 6, 1945, p. 873. 
Ethiopia. March 22, 1945. D.S. B., March 25, 1945, p. 478. . 
AVIATION CONVENTION. Chicago, Des. 7, ‘1944, 
Acceptance: : x 
Poland (in exile). March 20, 1945. D. S. B., April 8, 1945, p. 644. ` 
Ratification: 
Poland (in exile). March 20, 1945. D. 8. B., April 8, 1945, p. 644. 
Signatures: 
Belgium, April 9, 1945. D. 8. B., April 15, 1945, pp. 714-715. 
Costa Rica. March 10, 1945, D. s. B., March 11, 1945, p. 428. 
Cuba. April 20, 1945. D. S. B., May 6, 1945, p, 874. 
Czechoslovakia. April 18, 1945. D.S. B., May 6, 1945, p. 873. 
Crvm War. Havana, Feb. 20, 1928. 
Ratification: 
Honduras. March 27, 1945. D. 5. B., May 6, 1945, p. 874. 
Ratification deposited: i 
Honduras, April 16,1945. D. 8S. B., May 6, 1945, p. 874. 
INTER-AMERICAN INSTITUTE OF AGRICULTURAL Scrmnces.: Washington, Jan. 15, 1944, 
Ratification rier 
Honduras. 19, 1945. D. S. B., April 8, 1945, By 656. 
. Prisonnes or War. Géneva, July 27, 1929. 
` Adhesion: (effective Sept. 5, 1945) 
. Argentina. D.S. B., May 6, 1945, p. 878. 
Rep Cross. Geneva, July 27, 1929. 
Adhesion: (effective Sept. 5, 1945) 
Argentina. D. S. B., May 6, 1945, p. 878. 
Sanrrany Convention. Paris, June 21, 1926. Amendment. Washington, Jan, 5, 1945. 
Note: This convention is known as the International Sanitary Convention, 1944, as it was 
opened for signature on Dec. 15, 1944; Holmen tite es peed one gan) 1945. 
Accession (with reservation): 
Australia, D. S. B., May 20, 1948, p. 941. 
Application to: 
British colonies, protectorates and mandated territories, Feb. 21, 1945. U.N.R.R.A. 
Epidemiological Information Bulletin (Washington), March 15, 1945, pp. 205-206. 
Text: Cong. Rec. (daily), March 13, 1946, pp. 2147-2149, U.N.R.R.A. Epidemiological 
Information Bulletin, Jan. 15, 1845, pp. 13-24. 
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Came into foree Jan. 15, 1945. D. S. B., May 20, 1945, p. 941. : 
SANITARY CONVENTION FOR Am Navigation. The Hague, April 12, 1983. Amendment, 
Washington, Jan. 5, 1945. 

Note: This convention is known as the International Sanitary Convention for Aérial 
Navigation, 1944, as it was opened for signature Dec. 15, 1944; no signature was affixed 
until Jan. 5, 1945. 

Accession (with reservation): 

Australia. D. 8. B., May 20, 1945, p. 941. 
Application to: 
British colonies, protectorates and mandated territories. Feb. 21,1945. U.N.R.R.A. 
Epidemiological Information Bulletin (Washington), March 15, 1945, p. 206. 
Text: U.N.R.R.A. Epidemiological Information Bulletin, Jan. 15, 1945, pp. 88-47; Cong. 
Ree. (daily), March 18, 1945, pp. 2149-2152. 
Came into force Jan. 15, 1945. D. S. B., May 20, 1945, p. 941. 
SUGAR PRODUCTION AND MARKETING. Tondon, May 6, 1987. 
Promulgation: 
United States. April 20, 1045. D.S.B., April 29, 1945, p. 836. 
Sugar PRODUCTION AND Manxerime. Protocol. London, July 22, 1942. 
Promulgation: 
United States. April 20, 1945. D. S. B., April 29, 1945, p. 836. 
Suaar PRODUCTION AND MARKETING., Protocol. London, Aug. 81, 1944. 

Promulgation: 2 

United States. April 20, 1945. D. 8. B., April 29, 1945, p. 836. 
U.N.R.R.A. Washington, Nov. 9, 1943. 

Ratifications: . 

Bolivia. Jan. 10, 1945. D. S.B., March 18, 1945, p. 481. 
‘Colombia. Feb. 20, 1945. D.S. B., March 25, 1945, p. 478. 
Poland (in exile). Jan. 30, 1945. D. S. B., March 11, 1945, p. 428. 

Ratifications deposited: 

Bolivia. March 13, 1945. D. S. B., March 18, 1945, p. 461, 

Colombia. March 16, 1945. D. 8S. B., March 25, 1945, p. 478. 

Poland (in exile). March 7, 1945. D. S. B., March 11, 1945, p. 426. 
Untrep Nations DucuaraTion, Washington, Jan. 1, 1942. 

Adherences: i l 
Lebanon. March 1, 1945. D. 8. B., April 1, 1945, p. 575. 

Saudi Arabia. March 1, 1945. D. S. B., March 11, 1945, p. 408. 
Syria. March 1, 1945. D.S. B., April 1, 1945, p. 575. 
` Uruguay. Feb. 24, 1945. D. 8. B., Feb. 25, 1945, p. 294. 
Venezuela. Feb. 20, 1945. D. 8. B., Feb. 25, 1945, pp. 292-294. 
Signatures: i 
Egypt. Feb. 28, 1945. D. S.B., March 4, 1945, p. 374; N. Y. N 1945, 
p. 13. 

Lebanon. April 12, 1945. 

Saudi Arabia. April 12, 1945. 

Syria. April 12, 1945. D. S. B., April 15, 1945, pp. 681-682. 

Turkey. Feb. 28, 1945. D.S. B., March 4, 1945, p. 374; N. Y. Times, March 1, 
1945, p. 13. 

Venezuela. Feb. 20, 1945. WN. Y. Times, Feb. 21, 1945; p. 11; D. S. B., Feb. 25, 1945, 
pp. 292-293. ` 

List of signatures and dates: N. Y. Times, March 6, 1945, p. 9. 

z Dororny R. Daznr 


, JUDICIAL DECISIONS 
REPUBLIC OF MEXICO v. HOFFMAN 


SUPREME COURT OF THE UNITED STATES* 
[February 5, 1945.] 


The courts may not allow immunity from jurisdiction tn rem to a vessel owned by a 
foreign government but not in its possession and service where the political branch of our 
government, though consulted, has not recognized such immunity. 


Mr. Chief Justice Stonn delivered the opinion of the Court. 


The question is whether, in the absence of the adoption of any guiding 
policy by the Executive branch of the government the federal courts should 
recognize the immunity from a suit in rem in admiralty of a merchant vessel 
solely because it is owned though not possessed by a friendly foreign gov- 
ernment. 

Respondent, owner and master of the Lottie Carson, an American fishing 
‘vessel, filed a libel in rem in the district court for southern California against 
the Baja California, her engines, machinery, tackle and furniture, for 
damage alleged to have been caused when the Baja California negligently 
caused her tow to collide with the Lottie Carson in Mexican waters. The 
Mexican Ambassador to the United States, acting in behalf of his govern- 
ment, thereupon filed in the district court a suggestion that the Baja Califor- 


nia at all the times mentioned in the libel and at the time of her seizure was ` 


owned by the Republic of Mexico and in its possession, and engaged in the 
transportation of cargoes between the ports of the Republic of Mexico and 
elsewhere. Libellant put in issue the allegations of the suggestion that 
title to the Baja California was at any time in the Mexican government and 
denied that she was in that government’s possession, public service or use. 
Trial of these issues proceeded upon stipulated evidence. 

In the meantime the United States Attorney for the District, acting 
under direction of the Attorney General, filed in the district court a com- 
munication from the Secretary of State to the Attorney General, in which 
the State Department called attention to the claim of the Mexican govern- 
ment, already detailed. The Department took no position with respect to 
the asserted immunity of the vessel from suit other than to cite Hrvin v. 
Quintanilla, 99 F. 2d 935, and Compania Espanola v. The Navemar, 303 
U.S. 68. In Ervin v. Quintanilla, supra, the asserted immunity from suit of 
The San Ricardo, a vessel of the Mexican government, was allowed by the 
court on the ground that at the time of her seizure upon a libel in rem she 
was in the possession and service of that government. And in Compania 
Espanola v. The Navemar, supra, the State Department having failed to 
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recognize the claimed immunity of the Spanish vessel Navemar, alleged to 
have been expropriated by and in the possession of the friendly Republic of 
Spain at the time of her seizure upon a libel in rem, this Court denied the 
claimed immunity on the ground that the libelled vessel was not shown to 
have been in the possession and public service of the foreign government. 

The district court was unable to find, under the rule of The Navemar, supra, 
any ground for relinquishing the jurisdiction over the vessel, and accordingly 
denied the claim of immunity. The Mexican government: then filed an 
answer to the libel by which it put in issue the material allegations of the 
libel on the merits and renewed its claim of sovereign immunity from the 
suit. The court then proceeded with the trial on the merits. ` 
A second suggestion was then filed by the United States Attorney at the 
- direction of the Attorney General, transmitting a communication from the’ 
State Department, stating that it accepted as true the contention that the 
Baja California was the property of the Mexican government and that it 
recognized a statement by the Mexican Ambassador that his government 
would meet any liability decreed against the vessel as a binding inter- 
national undertaking. The district court denied the claim of immunity, 
finding that the ship was in “the possession, operation, and control” of the 
Compania Mexicana de Navigacion del Pacifico, S. de R. L. This was a 
privately owned and operated Mexican corporation engaged in the commer- 
cial carriage of cargoes for hire for private shippers. On the merits the 
district court gave judgment for the libellant. 

The Circuit Court of Appeals for the Ninth Circuit affirmed, 143 F. 2d 
854, holding on the authority of The Navemar, supra, and The Katingo 
Hadjipatera, 119 F. 2d 1022, that the Baja California, although owned by the 
Mexican government, was not immune from suit because noti in its possession 
and service. We granted certiorari,—U. 8.—, ona petition which presented 
the question whether title of the vessel without possession in the Mexican 
government is sufficient to call for judicial recognition of the asserted 
immunity. 

. The decisions of the two courts below that the vessel was not in the 

possession or service of the Mexican government are supported by evidence ` 
and call for no extended review here, It is sufficient that it appears that 
before the injury to the Lottie Carson the Baja California was delivered by 
the Mexican government to the privately owned and operated Mexican 
corporation under s contract for a term of five years. As provided by the 
contract the corporation was to operate the vessel at its own expense in a’ 
private freighting venture on the high seas between Mexican ports and be- 
tween them and foreign ports, and did so operate the vessel until her seizure 
upon the libel. The officers and crew were selected, controlled and paid by 
the corporation. For the use of the vessel the corporation agreed to pay to 
the Mexican government fifty per cent of the net profits of operations but 
undertook to bear all net losses. ‘ 
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The principal contention of petitioner is that our courts should recognize 
the title of the Mexican government as a ground for immunity from suit even 
though the vessel was not in the possession and public service of that gov- 
ernment. Ever since The Exchange, 6 Cranch. 116, this Government has 
recognized such immunity from suit, of a vessel in the possession and service 
of a friendly foreign government, L’Invincible, 1 Wheat. 288, 252; The 
Divina Pastora, 4 Wheat. 52, 64; United States v. Cornell Steamboat Co., 202 
U. 8. 184, 190; Ex parte Muir, 254 U. S. 522, 531-533; The Pesarò, 255 U. 8. 
216, 219; Ex parte State of New York, 256 U. S. 503, 510; Compania Espanola 
v. The Navemar, supra, 74; Ex parte Peru, 318 U. S. 578! 588, a practice 
which seems to have been followed without serious difficulties to the courts 
or embarrassment to the executive branch of the government. And in The 

. Exchange, Chief Justice Marshall introduced the practice, since followed in 
the federal courts, that their jurisdiction in rém acquired by the judicial 
seizure of the vessel of a friendly foreign government, will be surrendered on 
recognition, allowance and certification of the asserted immunity by the 
political branch of the government charged with the conduct of foreign 
affairs when: its certificate to that effect is presented to the court by the 
Attorney General. United States v. Lee, 106 U. S. 196, 209; Ha parte Muir, 
supra, 533; The Pesara, supra, 217; Compania Espanola v. The Navemar, 
supra, 74; Ex parte Peru, supra, 588. This practice is founded upon the 
policy recognized both by the Department of State and the.courts that the 
national interests will be best served when controversies growing out of the 
judicial seizure of vessels of friendly foreign governments are adjusted 
through diplomatic channels rather than by the compulsion of judicial pro- 
ceedings. Compania Espanola v. The Navemar, supra; Ex parte Peru, supra. 

In the absence of recognition of the claimed immunity by the political 
branch of the government, the courts may decide for themselves whether all 
the requisites of immunity exist. That is to say, it is for them to decide 
whether the vessel when seized ivas that of a foreign government and was of a 
character and operated under conditions entitling it to the immunity in, 
conformity to the principles accepted by the department of the government 
charged with the conduct of our foreign relations. See Ex parte Peru, supra, 
588. i 

Every judicial action exercising or relinquishing jurisdiction over the 
vessel of a foreign government has its effect upon our relations with that 
government. Hence it is a guiding principle in determining whether a court 
should exercise or surrender its jurisdiction in such cases, that the courts 
should not so act as to embarrass the executive arm in its conduct of foreign 
affairs. ‘In such cases the judicial department of this government follows 
the action of the political branch and will not embarrass the latter by 
assuming an antagonistic jurisdiction.” Untted States v. Lee, supra, 209; 
Ex parte Peru, supra, 588. 

It is therefore not for the courts to deny an immunity which our govern- 
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ment has seen fit to allow, or to allow an immunity on new grounds which the 
government has not seen fit to recognize.' The judicial seizure of the 
property of a friendly state may be regarded as such an affront to its dignity 
and may so affect our relations with it, that it is an accepted rule of sub- 
stantive law governing the exercise of the jurisdiction of the courts that they 
accept and follow the executive determination that the vessel shall be 
treated as immune. Exs parte Peru, supra, 588. But recognition by the 
courts of an immunity upon principles which the political department of 
government has not sanctioned may be equally embarrassing to it in securing 
the protection of our national interests and their recognition by other 
nations. 

When such a seizure occurs the friendly foreign government may adopt the 
procedure of asking the State Department to allow it. But the foreign 
government may also present its claim of immunity by appearance in the 
suit and by way of defense to the libel. In such a case the court will inquire 
whether the ground of immunity is one which it is the established policy of 
the department to recognize. Hx parie Muir, supra, 533; Compania Es- 
panola v. The Navemar, supra, 74. Such a policy, long and consistently 
recognized and often certified by the State Department and for that reason 
acted upon by the courts even when not so certified, is that of allowing the 
immunity from suit of a vessel in the possession and service of a foreign 
government. ~ 

It has been held below, as in The Navemar, to be decisive of the case that 
the vessel when’ seized by judicial process was not in the possession and 
service of the foreign government. Here both courts have found that the 
Republic of Mexico is the owner of the seized vessel. The State Department 
has certified’ that it recognizes such ownership, but it has refrained from 
certifying that it allows the immunity or recognizes ownership of the vessel 
without, possession by the Mexican government as a ground for immunity. 
It does not ‘appear that the Department has ever allowed a claim of immu- 
nity on that ground, and we are cited to no case in which a federal court has 
done so. In The Davis, 10 Wall. 15, this Court held that a salvage lien was 
enforcible against property belonging to but not in actual possession of the 
United States, and in this it followed a decision of Judge Story in United 
States v. Wilder, Fed. Cas. 16694. And in The Fidelity, Fed. Cas. No. 
4758, (8 Fed. Cas. at 1191), Chief Justice Waite said of the ruling of The 

1 This salutary principle was not followed in Berizzi Bros. Co. v. 8. 8. Pesaro, 271 U. 8. 
562, where the court allowed the immunity, for the first time, to a merchant vessel owned by 
g foreign government and in its possession and service, although the State Department had 
declined to recognize the immunity. The propriety of thus extending the immunity where 
the political branch of the government had refused to act was not considered. 

Since the vessel here, although owned by the Mexican Government, was not in its posses- 
sion and service, we have no occasion to consider the questions presented in the Berizai case. 


Tt is enough that we find no persuasive ground for allowing the immunity in this case, an 
important reason being that the State Department has declined to recognize it. 


Pi 
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Davis: “Property does not necessarily become a part of the sovereignty 
because it is owned by the sovereign. To make it so it must be devoted to 
the public use and must be employed in carrying on the operations of the 
government.” 

In the case of The Navemar, supra, the Spanish Ambassador asserted on 
behalf of the Spanish Republic that the seized vessel was the property of-the 
Republic, acquired by expropriation from a Spanish National, but the claim 
of immunity which had not been recognized by our government was rejected 
by the Court on the ground that the Spanish government was not in posses- 
sion of the vessel at the time of her arrest.? 

The lower federal courts have consistently refused to allow claims of 
immunity based on title of the claimant foreign government without posses- 
sion, both before The Navemar, supra, Long v. The Tampico, 16 Fed. 491, 
493, 494 (opinion by Judge Addison Brown); The Johnson Lighterage Co. No. 
24, 231 Fed. 365; The Attualita, 238 Fed. 909; The Carlo Poma, 259 Fed. 369, 
370, reversed on other grounds 255 U. 8. 219; The Beaverton, 273 Fed. 539, 
` 540; and since, Ervin v. Quintanilla, supra, 941; The Uxmal, 40 F. Supp. 258, 
260; The Katingo Hadjipatera, 40 F. Supp. 546, 119 F. 2d 1022; The Ljubica 
Matkovic, 49 F. Supp. 936. 

Whether this distinction between possession and title may be thought to 
depend upon the aggravation of the indignity where the interference with the 
vessel ousts the possession of a foreign state, Sullivan v. State of Sao Paulo, 

122 F. 2d 355, 360, it is plain that the distinction is supported by the over- 
whelming weight of authority. More important, and we think controlling 
in the present circumstances, is the fact that, despite numerous opportunities 
like the present to recognize immunity from suit of a vessel owned and not 
“possessed by a foreign government, this government has failed to do so. We 
can only conclude that it is the national policy not to extend the immunity in 
. the manner now suggested, and that it is the duty of the courts, in a matter so 
intimately associated with our foreign policy and which may profoundly ' 
affect it, not to enlarge an immunity to an extent which the government, 
although often asked, has not seen fit, to recognize. We havé considered but 


? The Cristina, 1988, A. C. 485, in which the immunity was recognized, seems to have 
proceeded on the ground that the possession taken in behalf of the friendly foreign govern- 
ment was actual. Similarly in The Arantzazu Mendi, 1939, A. C. 256, 263, the sovereign 
was ‘in fact in possession of the ship.” In The Jupiter, 1924, P. 236, 241, 244 (cf. The Jupi- 
ter No. 2; 1925, p. 69; The Jupiter No. 3, 1927, p. 122, 125), it appeared that before the suit 
was brought the master had repudiated the possession and ownership of the plaintiffs and 
held the vessel for the claimant government. And in The Porto Alexandre, 1920, p. 30, 34, 
the vessel had been requisitioned under the order of the foreign government and on the - 
particular voyage was carrying freight for that government. In The Annette; The Dora, 
1919, p. 105, 111, an alternative ground of decision was that the sovereign had parted with 
possession. The Court said: “If it is not in possession, the Court interferes with no sovereign 
Tight of the government by arresting the vessel, nor does it, by arresting the vessel, compel 
the government to submit to the jurisdiction or to abandon its possession.” 
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do not find it necessary to discuss other contentions of petitioner, as they are 


without merit. ; 
j Affirmed. 


Mr. Justice FRANKFURTER, concurring.. 


In Beriazi Bros. Co. v. S. S. Pesaro, 271 U. S. 562, this Court held for the 
first time that “merchant ships owned and operated by a foreign government 
have the same immunity that warships have.” It did so not because the 
Department of State by appropriate suggestion or through its established 
policy had indicated that due regard for our international relations counseled 
such an abnegation of jurisdiction over government-owned merchantmen. 
On the contrary. In answer to an inquiry by Judge Mack before whom the 
Pesaro’s claim to immunity was first raised, the Department of State took 
this position: “It is the view of the Department that government-owned ` - 
merchant vessels or vessels under requisition of governments whose flag they 
fly employed in commerce should not be regarded as entitled to the immuni- 
ties accorded public vessels of war. The Department has not claimed - 
immunity for American vessels of this character.” The Pesaro, 277 Fed. 
473, 479-480, note 3; and see 2 Hackworth, Digest of International Law, pp. 
429-430, 488-489. Thus, in Berizzt Bros. Co. v. S. S. Pesaro, supra, this 
Court felt free to reject the State Department’s views on international policy 
and to formulate its own judgment on what wise international relations 
demanded. The Court now seems to indicate however that when, upon the 
seizure of a vessel of a foreign government, sovereign immunity is claimed, 
the issue is whether the vessel “was of a character and operated under 
conditions entitling it to the immunity in conformity with the principles 
accepted by the department of the government charged with the conduct of 
our foreign relations.” ` l 

If this be an implied recession, from the decision in Berizzi Bros Co. v. 
Pesaro, I heartily welcome it. Adjudication should not borrow trouble by 
worrying about a case not calling for decision. It is for me not borrowing 
trouble to raise the relation of the Pesaro decision to the situation now before 
the Court. I appreciate that the disposition of the present case turns on the 
want of possession by the Republic of Mexico. My difficulty is that “‘posses- 
sion” is too tenuous a distinction on the basis of which to differentiate be- 
tween foreign government-owned vessels engaged merely in trade that are 
immune from suit and those that are not. Possession, actual or construc- 
tive, is a legal concept full of pitfalls. Even where only private interests are 
involved the determination of possession as bankruptcy cases, for instance, 
abundantly prove, engenders much confusion and conflict. Ascertainment 
of what constitutes possession or where it is, is too subtle and precarious a 
task for transfer to a field in which international interests and susceptibilities 
are involved. 

“If the Republic of Mexico now saw fit to put one junior naval officer on 
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merchantmen which it owns but are operated by a private agency under 
arrangements giving that Government a financial interest in the venture, it 
would, I should suppose, be embarrassing to find that Mexico herself did not 
intend to be in possession of such ships. And, certainly, the terms of the 
financial arrangement by which the commercial enterprise before the Court 
is carried on can readily be varied without much change in: substance to 
manifest a relation to the ship by Mexico which could not easily be deemed 
to disclose a want of possession by Mexico. 

The fact of the matter is that the result in Bertzzi Bros. Co. v. S. S. Pesaro, 
supra, was reached without submission by the Department of State of its 
relevant policies in the conduct of our foreign relations and largely on the | 
basis of considerations which have steadily lost whatever validity they may 
then have had. Compare the overruling of The Thomas Jefferson, 10 Wheat. 
428 (1825), by The Genesee Chief, 12 How. 443 (1851). The views of our 
State Department against immunity for commercial ships owned by foreign 
governments have been strongly supported by international conferences, 
some held after the decision in the Pesaro case. See Lord Maugham in 
Compania Naviera Vascongado v. S. S. Cristina [1938] A. C. 485, 521-523. 
But the real change has been the enormous growth, particularly in recent 
years, of “ordinary merchandizing” activity by governments. See The 
Western Maid; 257 U. S. 419, 432. aa Maugham in the Cristina thus put 
the matter: 


Half a century ago foreign Governments very seldom embarked in 
trade with ordinary ships, though they not infrequently owned vessels 
destined for public uses, and in particular hospital vessels, supply ships 
and surveying or exploring vessels. There were doubtless very strong 
reasons for extending the privilege long possessed by ships of war to 
public ships of the nature mentioned; but there has been a very large 
development of State-owned commercial ships since the Great War, and 
the question whether the immunity should continue to be given to 
ordinary trading ships has become acute. Is it consistent with sover- 
eign dignity to acquire a tramp steamer and to compete with ordinary 
shippers and ship-owners in the markets of the world? Doing so, is it 
consistent to set up the immunity of a sovereign if, owing to the want of 
skill of captain and crew, seridus damage is caused to the ship of another 
country? Is it also consistent to refuse to permit proceedings to en- 

_ force a right of salvage in respect of services rendered, perhaps at great 
risk, by the vessel of another country? [1938] A. C. 485, 521-522. 


And so, sensible as I am of the weight to which the decision in the Pesaro 
„is entitled, its implications in the light of the important developments in the 
international scene that twenty years have brought call for its reconsidera- 
tion, The Department of State, in acting upon views such as those expressed 
by Lord Maughan; should no longer be embarrassed by having the decision 
in the Pesaro remain unquestioned, and the lower courts should be relieved 

from the duty of drawing distinctions that are too nice to draw. 
. It is my view, in short, that courts should not disclaim jurisdiction which 
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otherwise belongs to them in relation to vessels owned by foreign govern- 
ments however operated except when “the department of the government ` 
charged with the conduct of our. foreign relations”, or of course Congress, 
explicitly asserts that the proper conduct of these relations calls for judicial 
abstention. Thereby responsibility for the conduct of our foreign relations 
will be placed where power lies. And unless constrained by the established 
policy of our State Department, courts will best discharge their responsibility 
_by enforcement of the regular judicial processes. 


Mr. Justice Bracx joins in this opinion. 


REX v. BROSIG * 
ONTARIO COURT OF APPEAL 


[March 1, 1945.] 


ri 


risoner of war is criminally responsible for the looting of a mail and the taking of 
a therefrom for his own personal use in the course of an escape and may be convicted 
of theft in respect thereof. . 


APPEAL by the Crown from the acquittal of accused by a Police Magistrate 
on a charge of theft from the mails. Reversed. 

J. J. Robinette, K.C., and W. M. Flannery, for appellant, the Crown. 

G. A. Martin, for respondent, accused. 

Rosertrson C.J.0.:—I have had the privilege of reading the reasons for 
judgment prepared by Mr. Justice Gillanders, and I concur in the conclusion 
-© reached by him. 

Any exemption that this prisoner of war may have from the criminal 
law of Canada can, I think, only be such as may be found in the Convention 
relating to the treatment of prisoners of war, concluded at Geneva, and dated 
July 27, 1929. While no doubt a body of international law that has made 
great changes in the position of a prisoner of war, has developed since the ' 
time when prisoners of war were put to death, and, as more humane notions 
prevailed, that practice gave way to tbat of making slaves of them, and, still 
later, of putting them to ransom, it is in comparatively recent times that 
arrangements came to be made between warring nations, for the exchange 
of prisoners between the States themselves. There does not, however, ap- 
pear to be any rule of international law, apart from whatever the Conven- 
tions between States may provide, whereby prisoners of war are entitled to 
exemption from the municipal laws of the country where they are held 
prisoner. 

The Convention of 1929, in its articles dealing with prisoners of war, is not 
silent in respect to judicial proceedings against them, as distinguished from 
disciplinary punishment administered by the military authorities. It is 


* [1945] 2 D.L.R. 282; courtesy of the Canadian Wartime Information Board. 
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plain from its express provisions that judicial proceedings are contem- 
plated, such as may be taken against members of the armed forces of the 
-detaining power who offend. Article 46 provides as follows: _ 

“Prisoners of war shall not be subjected by the military authorities or the 
tribunals of the detaining Power to penalties other than those which are 
prescribed for similar acts by members of the national forces.” 

Article 47 contains the following clause: 

“TIn all cases the period during which a prisoner is under arrest (awaiting 
punishment or trial) shall be deducted from the sentence, whether discipli- 
nary or judicial, provided such deduction is permitted in case of members 
of the national forces.” : 

Article 53 provides: 

“Prisoners qualified for repatriation against whom any prosecution for a 
criminal offence has been brought may be excluded from repatriation until 
the termination of the proceedings and until fulfilment of their sentence, if 
any; prisoners already serving a sentence of imprisonment may be retained 
until the expiry of the sentence.” 

Article 63 provides: 

“ A sentence shall only be pronounced on a prisoner of war by the same tri- 
bunals and in accordance with the same procedure as in the case of persons 
belonging to the armed forces of the detaining Power.” 

Article 64 provides: 

“ Every prisoner of war shall have the right of appeal sigaihak any sentence 
against him in the same manner as persons belonging to the armed forces 
of the detaining Power.” 

Article 75, which deals with the liberation and repatriation of prisoners of 
war at the end of hostilities, includes this clause: - 

“ Prisoners of war who are subject to criminal proceedings for a crime or 
offence dt common law may, however, be detained until the end of the 
proceedings, and, if need be, until the expiration of the sentence. The same 
applies to prisoners convicted for a crime or offence at common law.” 

No doubt, cases will arise where it becomes a question whether the conduct 
of a prisoner of war is more properly to be regarded as a matter for military 
discipline, rather than for judicial proceedings as a breach of the criminal 
law. The question put by Lord Campbell in Reg. v. Sattler (1858), Dears. 
& Bell 525 at p. 543, 169 E.R. 1105, quoted by my brother Gillanders in 
his judgment in this case, may serve as an illustration. No such question 
arises in this case. The “looting” of the mail bag was not an act necessary 
for the escape of the prisoner of war. In my opinion it stands upon no 
different or higher footing than a similar act committed by a member of the 
armed forces of Canada. The act served no military purpose. It was an 
offence against the civil power for the personal advantage of the respondent. 

In view of the considerations that I have stated, it is, in my opinion, the 
duty of the Court to deal with the charge against the respondent in the same 
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way as we would deal with a similar charge against a member of the armed 
forces of Canada. The charge of stealing a parcel sent by parcel post was 
proved. His status as a prisoner of war does not exempt him from convic- 
tion, and it only remains to fix the penalty. No doubt, there were mitigating 
circumstances, and it so happens that since this charge was laid, the section 
of the Criminal Code that applies, has been amended so that we are able to . 
prescribe for this offence a less severe sentence than a term of three years’ 
imprisonment, which was formerly the minimum sentence allowed. I agree 
with my brother Gillanders that a term of two months’ imprisonment is 
proper in the circumstances of this case. 

Supplementing the references to authorities by my brother Gillanders, I 
refer to Wheaton’s International Law, 7th ed., vol. 2., pp. 177 f.; an article 
on Prisoners of War in 190 L.T. Jo., p. 150, and an article in 35 American 
Journal of International Law (pp. 522-3), dealing with escaped prisoners of 
war in a neutral jurisdiction. 

HENDERSON J.A.:—I have had the privilege of reading the opinions of my 

Lord the Chief Justice and of my brother Gillanders, with which I agree. 
'  GILLANDERS J.A,:—The respondent is a German prisoner of war, a para- 
trooper of the German Air Force, taken prisoner in Holland in 1942, trans- 
ported first to England and later moved to Canada, where he has since been 
kept. On December 21, 1943, he secreted himself in a prisoner of war mail 
bag at the prisoner of war camp where he was detained. The mail bag was 
in due course placed with others in the mail car on a Canadian National train, 
its weight exciting comment but apparently not the suspicion of the railway 
mail clerks who moved it from place to place. The.mail bag was finally 
placed close to a radiator in the mail car. Finally the accused, oppressed by 
heat and lack of fresh air, released himself from the bag by cutting it open 
with a knife which he had in his possession. After getting out of the bag in 
which he had concealed himself, he cut open another mail bag in the car and 
removed some parcels fromit. He broke these parcels open and discovered a 
quantity of cigarettes, some gum, and a bottle of perfume. He smoked 
some of the cigarettes and used some of the gum and perfume. He was later 
apprehended and subsequently charged with theft from the mails. The 
charge was dismissed by the Magistrate before whom he came, and the 
Crown now appeals to this Court. 

Counsel for the Crown necessarily accepts and relies upon the facts found, 
but submits that the accused as a prisoner of war was, under the circum- 
stances, subject to the complete restraint of the criminal law and that he 
should have been convicted of the offence charged. 

Counsel for the respondent submits that what the accused did were in fact 

.acts which were part of or incidental to his escape and that such acts by a 
prisoner of war, that is those forming part of or incidental to his escape from 
the detaining Power, should be deemed to be acts of war rather than ¢ crim- 
inal offences. 
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There is little definite authority in the décided cases. f 

Counsel for the respondent draws attention to a question put by Lord 
Campbell, Chief Justice, in Reg. v. Sattler, Dears. & Bell 525.at p. 543: 

“A prisoner at war committing murder would be triable; but the question 
is, what constitutes murder? If a prisoner at war who had not given his 
parole killed a sentinel in endeavouring to effect his escape, would that be 
murder?” 

In discussing exceptions to the general rule that the criminal law applies to 
all persons who are within certain ‘local limits, Mr. Justice Stephen in his 
work “The History of the Criminal Law of England,” vol. 2, p. 8, after exam- 
ining the few authorities then existing whioh referred to alien enemies and 

. prisoners of war, expresses the view: 

“Tt is difficult to extract any definite proposition fou these authorities as 
to the cases in which foreigners are liable to English criminal law, when they 
are brought, against their will, into places where that law is, as a general rule, 
administered. None of them, however, is inconsistent with, and each of 
them more or less distinctly illustrates, the proposition that protection and 
allegiance are co-extensive, and that obedience to the law is not exacted in 
cases in which it is avowedly administered, not for the common benefit of the 
members of a community of which the alleged offender is for the time being a 
member, but TOF the benefit of a community of which he is an avowed and 
open enemy.” 

. It is material to consider ike provisions of the convention relative to the 
treatment of prisoners of war concluded at Geneva on July 27, 1929. His 
Majesty the King and the President of the German Reich were parties to 
this convention and it was signed by plenipotentiaries for Canada. 

Section 5, c. 3, deals with penal sanctions with regard to prisoners of war. 
Without attempting to set out at length all the provisions of this chapter, the 
following may be observed: 

Article 45 provides: 

“Prisoners of war shall be subject to the laws, regulations, and orders in 
force in the armed forces of the detaining Power. - 

“Any act of insubordination shall render them liable to the measures pre- 
scribed by such laws, regulations, and orders, except as otherwise provided in 
this Chapter.” 

Article 46 provides: 

“ Prisoners of war shall not be subjected by the military authorities or the 
tribunals of the detaining Power to penalties other than those which are 
prescribed for similar acts by members of the national forces.” 

And further: “prisoners of war, undergoing disciplinary punishment shall 
not be subjected to treatment less favourable than that prescribed as regards 
the same punishment, for similar ranks in the armed forces of the detaining 
Power.” 

Article 47 provides, inter alia: 
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“The judicial proceedings against a prisoner of war shall be conducted as 
quickly as circumstances will allow.” This article later refers to the sen- 
tence “whether disciplinary or judicial, provided such deduction is permitted | 
in case of members of the national forces.” 

Article 48 provides in part: 

“ After undergoing the judicial or disciplinary punishment which has been 
inflicted on them, prisoners of war shall not be treated differently from other 
prisoners.” 

Article 50 provides in part: , 

“ Escaped: prisoners of war who are re-captured before they have been able 
to rejoin their own armed forces or to leave the territory occupied by the 
armed forces which captured them shall be oe only to disciplinary pun- 
ishment.”’ ; 

Article 51 provides in part: 

“ Attempted escape, éven if it is not a first offence, shall not be soudi 
as an aggravation of the offence in the event of the prisoner of war being 
brought before the courts for crimes or offences against persons or property 
committed in the course of such attempt.” 

Article 52 provides: 

“Belligerents shall ensure that the competent authorities exercise the 
greatest leniency in considering the question whether an offence committed 
by a prisoner of war should be punished by disciplinary or by júdicial 
measures. 

“This provision shall be observed in particular i in appraising facts in con- 
` nexion with escape or attempted escape. 

‘A prisoner shall not be punished more than once for the same act or on 
the same charge.” 

Part 2 makes provisions respecting disciplinary punishments, and Part 3 
is headed “Judicial Proceedings.” This provides rules and requirements 
relating to judicial hearings of charges against prisoners of war, for notice 
being given of the name and rank of the prisoner; the place of detention, and 
statement of the charges to the protecting power; that no prisoner should be 
sentenced without an opportunity to defend himself; that no prisoner should . 
be compelled to admit his guilt, and he has a right to a qualified advocate of 
his own choice, and if necessary, to a competent interpreter, and various 
other provisions aimed at safeguarding the rights of a prisoner of war in 
judicial proceedings. 

It is quite apparent that the convention anticipates judicial EAE 
against prisoners of war, as well as disciplinary proceedings by military 
authorities. 

In view of the provisions of Art. 45, it is of interest to keep in mind to what 
extent our own armed forces which in this case are those of the detaining 
Power, are subject to proceedings in the Courts. The question may be 
answered in the words of Sir Lyman P. Duff, Chief Justice of Canada, in 
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Reference re Exemption of U.S. Forces from Canadian Criminal Law, [1943], 
4 D.L.R. 11 at p. 14, 8.C.R. 483 at p. 490, 80 Can. C.C. 161 at p. 165: “My 
view can be stated very briefly. It is, I have no doubt, a fundamental con- 
stitutional principle, which is the law in all the-Provinces of Canada, that the 
soldiers of the army of all ranks are not, by reason of their military character, 
exempt from the criminal jurisdiction of the civil (that is to say, non-mili- 
tary) courts of this country.” 

In amplification of this view, the Chief Justice continues, later (pp. 15-6 
D.L.R., pp. 490-1 S.C.R., pp. 165-7 Can. C.C.): 

“That is a well settled principle which has always been jealously guarded 
and maintained by the British people as one of the essential foundations of 
their constitutional liberties. I quote two passages on the subject—the 
first is from Dicey’s ‘Law of the Constitution’, and the second is from Dr. 
Goodhart, the distinguished lawyer who is the successor of Maine and Pollock 
in the chair of jurisprudence at Oxford University and is the editor of the 
Law Quarterly Review; this passage is taken from an article written by 
Dr. Goodhart for the American Bar Association Journal for the information 
of American lawyers. At pp. 300-1 of Dicey it is stated: 

“A soldier's position as a citizen.—The fixed doctrine of English law is 
that a soldier, though a member of a standing army, is in England subject to 
all the duties and liabilities of an ordinary citizen. ‘‘Nothing in this Act 
contained” (so runs the first Mutiny Act) “shall extend or be construed to 
exempt any officer or soldier whatsoever from the ordinary process of law.” 
These words contain the clue to all our legislation with regard to the standing 
army whilst employed in the United Kingdom. A soldier by his contract of 
enlistment undertakes many obligations in addition to the duties incumbent 
upon a civilian. But he does not escape from any of the duties of an ordinary 
British subject. 

“The results of this principle are traceable throughout the Mutiny Acts. 

“A soldier is subject to the same criminal liability as a civilian. He may 
when in the British dominions be put on trial before any competent “‘civil”’ 
(i.e. non-military) court for any offence for which he would be triable if he 
were not subject to military law, and there are certain offences, such as - 
murder, for which he must in general be tried by a civil tribunal. Thus, if a 
soldier murders a companion or robs a traveller whilst quartered in England 
or in Van Dieman’s Land, his military character will not save him from 
standing in the dock on the charge of murder or theft.’ 

“ Referring to the legislation introduced in 1942 and passed by the Parlia- 
ment of the United Kingdom, Dr. Goodhart says (American Bar Association 
Journal, vol. 28, p. 763): 

«The important constitutional principle which was involved is one of the 
essential ones on which the English constitution is based. It is described 
by Dicey as “the fixed doctrine of English law that a soldier, though a mem- 
ber of a standing army, is in England subject to all.the duties and liabilities 
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of an ordinary citizen.” ` Itis part—and perhaps the most important part— 
of the ‘‘rule of law” which is the distinctive feature of the British system. 
“Tt becomes, too, more and more apparent that the means by which the 
courts have maintained the law of the constitution have been the strict in- 
sistence upon the two principles, first of ‘equality before the law,’ which 
negatives exemption from the liabilities of ordinary citizens or from the 
jurisdiction of the ordinary courts, and, secondly, of ‘personal responsibility 
of wrongdoers,’ which excludes the notion that any breach of law on the part 
of a subordinate can be justified by the orders of his superiors.” This means 
- that the British soldier is subject to the jurisdiction of the ordinary courts, 
and is responsible to them for any breaches of the law which he may commit. , 
So.long as this principle is maintained, it will be impossible for anyone to 
establish a military dictatorship in Great Britain.” 

There is nothing in the provisions of the Convention to exclude the appli- 
cation of the Criminal Code here. . : , l 

Counsel for the appellant urges. that prisoners of war are subject to the 
complete restraint of the criminal law whether or not the acts in question are 
a part of or incidental to escape from the detaining Power. It is unnecessary 
and undesirable to express here an opinion as to what view should be taken 
under other circumstances, for instance, if a prisoner of war wete accused of 
. assaulting a military guard who endeavoured to prevent his escape. 

In this case the Magistrate has found as a fact: “With regard to the per- 
fume, I have given him the benefit of the doubt and say that he used it in 
order to assist his escape by concealing the extreme odour of perspiration. | 
With regard to the cigarettes and gum I am unable to see that they would 
assist his escape materially and I feel that he took them for his own comfort.” ' 

I see no reason to disagree with the finding of fact that the taking of the 
cigarettes and gum from the mail bags was for personal comfort of the 
accused and not a part of or incidental to his escape. Under the circum- 
stances he is liable to the restraint of the criminal law and to proceedings in 
the Courts in the same way as a member of the armed forces of this country. 

The appeal must be allowed and a conviction recorded. 

As to sentence—the provisions of the Code with respect to such a charge 
have been recently amended so that now the minimum sentence is in the 
discretion of the Court. Counsel for the Crown suggests only a moderate 
sentence. Under the circumstances a sentence of two months should be 
imposed, 

Appeal allowed; accused convicted. 
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PART CARGO EX M. V. GLENROY * 
PRIVY COUNCIL 
[March 7, 1946.] 
, Shipping Priso— Cars go—Pre-war contract—Neutral shipper—Letter of Credit—Re- 


bank to accept draft—Cancellation of contract—Enemy house of trade—No passing 


of property apoda the concern of enemy house of trade—Locus poentientiae—Condem- 
nation. 


A Japanese company, carrying on business in Japan, had branches in 


London and Hamburg. The business in Germany was later incorporated ' 


there, but the whole of the shares in the German company were owned by the 
Japanese company and their trustees, and, in addition, the German com- 
pany was controlled and staffed by, and was entirely dependent on, the 
Japanese company, being really a purchasing and selling house of that 
company. A contract, in 1939, for the sale of goods by the Japanese 
company to the German company stipulated, inter alia, Hamburg as the 
destination, the price per ton c.i.f. Hamburg, and that payment was to be by 
a three months sight draft against a letter of credit on a bank to be named. 
A letter of credit was duly issued by the Hamburg branch of the bank (a 
Japanese company) to the Japanese company authorizing them to draw on 
the London branch of the bank at three months for account of the German 
company for the price of the goods. The letter of credit contained instruc- 


tions that the bills of lading, drawn in triplicate, were to be made out to the ` 


order of the bank, and the invoices and insurance policy, in triplicate, in the 
bank’s name or in the name of the shipper and-blank endorsed. Two sets of 
documents were to be sent to the bank at Hamburg and one set, with drafts 
on London attached, to be delivered to the bank in London against acospt: 
ance of the drafts. 


The goods were shipped in Japan on the M. V. Glenroy, a British vessel, 


and bills of lading issued, invoices -prepared and insurance taken out on 
July 31, 1939, in accordance with those instructions. The invoices stated 
that the goods were “shipped by order and for account of” the German 
company. On August 7, 1939, the Japanese company drew a bill in accord- 
ance with the credit, negotiated it through a Japanese branch of the bank, 
which delivered the three sets of documents asinstructed. Thesetsent, with 
the draft attached, to London, was received there on September 13, 1939, 
and owing to the outbreak of war was not accepted or paid. On September 
- 18, 1939, the German company’ cancelled the contract unconditionally. 
Meanwhile, at some date unknown, the Glenroy had been diverted to Liver- 
pool, where she arrived on: October 17, 1939, and there, on November 2, 1939, 
the goods were seized as prize, on a claim by the Crown that they were 
enemy property or contraband of war liable to condemnation. 

Held, that there was nothing in the facts and circumstances which dif- 


*61 Times Law Reports 303. 
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ferentiated the contract fromthe ordinary c.i.f. contract, and accordingly, 
the documents not having been taken up and paid for, the property in the 
goods had not passed to the German company so as to become enemy 
property. The German company, however, though in one sense a separate 
entity, being separately incorporated, was in substance a branch of the 
Japanese business, where the control lay, and constituted a house of business 
of that company. The goods at the outbreak of war were the concern ofthe _ 

' Hamburg branch rather than of the company in Japan, and were enemy 
property within the principle in The Anglo-Mexican (34 The Times L. R. 
149; [1918] A. C. 422), and the Japanese company having taken no steps, by 
discontinuing, or dissociating itself from, the enemy branch, the taint of 
enemy ownership was not removed, and the goods were liable to condem- 
nation. 

The Anglo-Mexican (supra), Daimler Company, Limited v. Continental 
Tyre and Rubber Company (Great Britain), Limited (32 The Times L. R. 624; 
[1916] 2 A. C. 807) and The Luizow (34 The Times L. R: 147; [1918] A.C. 
435) referred to. 

Decree of the President (60 The Times L. R. 171; [1944] p. 11) set aside. 


This was an appeal from a decree of Lord Merriman, P., given in the Prize 
Court on December 21, 1948, whereby he dismissed the claim of the Crown 
that a consignment of 2,240 bags of Nagauzura beans, part cargo ez M. V. 
Glenroy, was enemy property or contraband of war and as such or otherwise 
liable to condemnation. 

The facts appear from the judgment of the Judicial ‘Committee. 

The Attorney-General (Sir Donald Somervell, K.C.), Mr. J. V. Nesbitt and 
Mr. Patrick Devlin appeared for the appellant, his Majesty’s Procurator- 
General; Sir Robert Aske, K.C., and Mr. Robert Gething for the respondent, 
the controller of the London branch of the Japanese company. 

Lord Porter, delivering the judgment of the Board, said: This is an appeal 
by his Majesty’s Procurator-General against a decree, dated December 21, 
1943, of the President of the Admiralty Division sitting in Prize, dismissing 
the claim of the Crown that a part cargo of 2,240 bags of Nagauzura beans 
ex M. V. Glenroy was enemy property or contraband of war and liable to 
condemnation. 

The beans were shipped from Otaru, in Japan, for carriage to Hamburg in 
the following circumstances:—There is in Japan a corporation known as 
Mitsui Bussan Kabushiki Kaisha (hereinafter called Mitsui) which carries 
on business in that country and has a branch in London (registered under the 
Companies Acts as a branch) called Mitsui and Co., Limited (hereinafter 
_ referred to as Mitsui, London). Mitsui has since 1910 also carried on a 

business in Germany, originally at Hamburg through a branch office, and in 
1926 this business was incorporated in that country. To this company were 
transferred the assets, business and staff employed in Germany, and in 1928 


JUDICIAL DECISIONS . 601 


the head office was transferred to Berlin, but Hamburg continued as a branch. 
office of the German company. The whole of the shares in this company are 
owned by Mitsui and their trustees. In addition, it is controlled and staffed 
by Mitsui and is entirely dependent on that company. It is really a pur- 
chasing and selling house of Mitsui, just as are Mitsui’s branches elsewhere, 
and according to a declaration made by Mitsui’s manager, although it may 
be considered as a German company by reason of its being incorporated in 
Germany according to German law, yet, without the slightest doubt, it is for 
all practical and business purposes considered, even in Germany, as a branch 
office of a foreign company. 

Mitsui had also a branch at Otaru, in Japan, and by a purchase note dated 
July 10, 1939, and by a sale note dated July 11, 1939, Mitsui, Hamburg, con- 
firmed the purchase and Mitsui, Otaru, the sale of the beans, the subject- 

‘matter of the present claim. Among the terms agreed on were: shipment 
July; destination Hamburg; price £17 0s. Od. per ton c.i.f. Hamburg; 
Otaru to draw at three months sight against a letter of credit on a bank to be 
named later. This bank was, by August 5, identified as the Yokohama 
Specie Bank, and a letter of credit was duly issued by the Hamburg branch 
of that bank to Otaru; authorizing them to draw on the London branch at 
three months for account of Mitsui (Hamburg) for.the price of the beans. ‘ 
This letter contained instructions that the bills of lading, drawn in triplicate, 
were to be made out to the order of the Yokohama Specie Bank, Limited, 
and the invoices and insurance policy, in triplicate, in the bank’s name or in 
the name of the shipper and blank endorsed. Two sets of documents were to 
be sent to the bank at Hamburg, and one set, with drafts on London attached, 
to be delivered to the bank in London against acceptance of the drafts. The 
drafts were to be drawn and negotiated before August 15, and to contain the 
clause “Drawn under letter of credit D. C. No. 7766 dated Hamburg, 
August 5, 1939.” The letter was headed with the words “Drafts drawn 
under this letter of credit are negotiable through Yokohama Specie Bank, 
Limited, only,” and ended ‘‘ We hereby agree with the drawers, indorsers and ° 
bona fide holders of drafts drawn in accordance with the terms and conditions 
of this credit that such drafts shall be honoured on presentation at our office 
in London, provided they are negotiated through the Yokohama Specie 
Bank, Limited.” 

The goods were shipped and bills of lading issued, invoices prepared and 
insurance taken out on July 31, 1939, in accordance with these instructions. 
The bills of lading acknowledged shipment on board the M. V. Glenroy and’ 
were for delivery at Hamburg unto order ôf the bank: the invoices stated that 
the goods were shipped by order and for account of Mitsui (Hamburg), and 
the insurance policies covered them from Otaru to Hamburg, and appear to 
have been issued under a general cover granted to the Otaru branch and to 
have been blank endorsed. On August 7, 1939, Mitsui drew a bill in accord- 
ance with the credit, negotiated it through the Otaru branch of the bank and 
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advised the London branch of their action, ending with the words, ‘‘Drawn 
under L/C No. 7766 Hamburg, August 5, 1939.” A letter to the same effect 
was sent to the bank’s office in Hamburg. When negotiating the bill 
Mitsui delivered the three sets of documents to the Otaru branch of the ) 
bank; and on the same day two sets were sent to the bank at Hamburg and 
one, with the draft attached, to London, where it was received on September 
13, 1939, and owing to the outbreak of war was not accepted or paid. Mean- — 
while, on September 3, war between Great Britain and Germany had broken 
‘out, and on September 13 Mitsui (Hamburg) telegraphed to Mitsui (Otaru) 
that they had cancelled the contract unconditionally as they saw no way of 
delivery or payment, and asked the Otaru branch to dispose of the goods 
as they thought best. On September 14, before receipt of this message, 
Mitsui (Otaru) had already telegraphed to Mitsui (London) instructing them 
to telegraph saleable price London or Rotterdam, and on the 16th Otaru 
cabled ‘Glenroy Nagauzura sale contract cancelled unconditionally. As to 
whereabouts and alteration destination tonsult Y.S.B. (Yokohama Specie 
Bank) London who hold documents.” 

Meanwhile, at some date unknown, the Glenroy had been diverted to 
Liverpool, where she arrived on October 17, 1939, and there on November 2 
the beans were seized as prize. On that same day the London branch of the 
bank informed Mitsui (London) that the amount of the bill had been re- 
funded, and that they were instructed to hand over the documents free of 
charge, but were unable to do so as they had forwarded them to H. M. 
Procurator-General. At the same time they wrote to that gentleman re- 
nouncing their claim in favour of Mitsui (London). On December 29, 1941, 
after the entry of Japan into the war, the respondent was, under the Trading 
with the Enemy Act, 1939, and the Defence (Trading with the Enemy) 
Regulations, 1940, appointed controller of the business of the London branch 
of Mitsui. 

On June 12, 1942, the London branch filed : a claim on behalf of Mitsui on 
the ground that the beans were at all material times the property of Mitsui. 
On March 2, 19438, the respondent entered an appearance as controller, and 
on March 12 filed a claim on behalf of himself as controller of the London 
branch, and on behalf of Mitsui, on the ground that he or the London branch, 
or Mitsui, was owner of the goods which, he wrote, had been shipped from 
Japan before the outbreak of war and were not at time of Shipraent; or at any 
material time, contraband. 

On April 22, 1943, the respondent was appointed by the Board of Trade to 
control the andurit of the London branch, and it was agreed that he 
should be treated as claiming by virtue of this appointment. On this form 
of claim the appellant objected that the respondent could not be heard to 

‘represent Mitsui without the Royal licence, and this objection was upheld by 
the President. The respondent, accordingly, appears in this appeal only on 
behalf of himself and of the London branch. ` On this state of facts the 
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Crown maintained that the goods were since to condemnation for three 
reasons, any one of which would entitle them to succeed. 

In the first place it was said that the property had passed to the German 
company and that therefore the goods were enemy property. In the second, 
that Mitsui, though themselves at all material times a neutral company, 
maintained a business house in Germany, that the goods “‘appertained to” 
that house, and that therefore they were enemy goods. Lastly, that the 
goods were admittedly conditional contraband, that they were originally 


destined for Germany, and that’ though they would be free of taint if the 


destination were changed within a reasonable time after the outbreak of war 
yet in the present case the destination was not changed. The inference, it 


was submitted, should be drawn that though the M. V. Glenroy with the . 


beans on board had been diverted to Liverpool, yet they might have been 


transhipped and sent on, that the suggestion of Rotterdam as a possible, 


destination might well indicate such an intention, and that, at any rate, the 
mere fact that they were on a British ship which could not proceed to a Ger- 
man port was not enough to effect a change of destination. The President 
decided against the Crown on all three arguments. l 

As to the first, he held the contract to be a typical c.i.f. contract. Prima 
facie, this is so. It is in terms such a contract, and therefore in the normal 
case the property would not pass until the documents were taken up and paid 
for. Section 19 (2) of the Sale of Goods Act, 1893, enacts: ‘‘ Where goods are 
shipped, and by the bill of lading the goods are déliverable to the order of the 
seller or his agent, the seller is prima facie deemed to reserve the right of 
disposal. ” And section 19 (3): “Where the seller draws on the buyer for the 
price, and transmits the bill of exchange and bill of lading to the buyer to- 
gether to secure acceptance or payment of the bill of exchange, the buyer is 


bound to return the bill of lading if he does not honour the bill of exchange,. 


and if he wrongfully retains the bill of lading the property in the goods does 
not pass to him.” 

The appellant agrees that in the ordinary case the property in the goods 
does not pass, but he says that this is not an ordinary case. So far as sub- 
section (2) is concerned, he says that normally the bank to whose order the 
goods are deliverable is the seller’s, not the buyer’s, agent, but that in the 
present case the bank was the buyer’s agent. Further, he says that in any 
case the intention to reserve the right of disposal is only a prima facie one and 
can be disproved by other circumstances. The facts on which he relied for 
this disproof were: (1) That the sellers had obtained a letter of credit from the 
bank undertaking, if certain conditions were fulfilled (which, in fact, were 
fulfilled), that the drafts would be honoured on presentation at its house in 
London; (2) that under the letter of credit two copies of the documents were 


to be sent to the Hamburg branch of the bank without any condition being _ 


imposed on that bank to withhold delivery in case the draft sent to London 
was.not accepted; (3) that the draft must be negotiated through a branch of 
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the same bank; (4) that the relationship of the parties was such that security 
for payment was immaterial, the profit would go in any case to one or the 
other; and (5) that the invoice described the goods as shipped “by order and 
for account of Mitsui (Hamburg).” 

For the purpose of this argument it must, of course, be E that the 
two companies are separate entities, capable of contracting with one another 
and so organized that the property may pass from the one to the other. It had 
passed, said the Crown, because the sellers had no interest in retaining it; 
they had negotiated a bill of exchange and received payment, and not only 
was acceptance and payment to be made by their subsidiary, but they had 
received a letter of credit from the bank undertaking that it should be 
honoured; they were no longer interested i in the goods; they had been paid in 
full. 

This argument, in their Lordships’ view, neglects the liability of the sellers 
as drawers of the bill of exchange. The bank might fail, or some such event 
might come to pass as in fact occurred in the present case. The sellers were 
still interested, and not only in theory but in fact were very much interested 
in the final disposal of the goods. Nor do their Lordships think that the 
provision in the letter of credit that two of the sets of documents were to go 
to the bank at Hamburg is a circumstance from which an inference as to 
change of property can be drawn. From a letter sent on August 7, 1939, by 
the Otaru branch of the bank to its Hamburg branch it is plain that the bills 
of exchange had been drawn on the London office in pursuance of the letter of 
credit emanating from the Hamburg branch, and that branch from the start 
was aware that the drafts would be attached to the documents sent to 
London. The most obvious inference is that the two sets of documents sent 
to Hamburg were in duplicate for safety’s sake, and they may well have 
been transmitted to Germany so that the goods might be released at the 
earliest moment at which it was known that the bill had been honoured in 
London without waiting for transmission of the bills of lading thence. In 
any case, the issue of a set of three bills of lading is usual, and no inference 
can, in their Lordships’ opinion, be drawn from the mere fact that for con- 
venience’ sake two are despatched to a destination where they may Pe 
required. 

No doubt, having regard to the relationship of the parties, the Japanese 
company could control the action of the German house, but it may well have 
been thought desirable to keep their activities, profits and mutual. dealings 
separate. Finally, it is true that the goods. were bought “by order and for 
account of” Mitsui, Hamburg, but it is plain that Mitsui were not originally 
principals in this transaction. Mitsui bought the goods, transmitted them 
to Hamburg and charged the Hamburg house with the price. Neither in this 
respect nor in the other matters suggested does the transaction seem to be 
- differentiated from an ordinary c.i.f. contract. In their Lordships’ view, the 
property had not passed to the Hamburg company. 
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In the’second place, the beans were said to be enemy property not as be- 
longing to the Japanese company as neutrals but as belonging to a neutral 
‘company which maintained a branch in enemy territory and as appertaining 
to the business of that branch. For this argument, as for the former, it was 
immaterial whether the goods were contraband or not. In either case they 
were said to be just as much enemy property as if they had been owned 
directly by the German company. To establish this contention the appel- 
lant relied on the principles enunciated in The Anglo-Mexican (34 The Times 
L. R. 149; [1918] A. C. 422)—namely, that a neutral, wherever resident, 
may, if he owns or is a partner in a house of business trading in or from an 
enemy country, be properly deemed an enemy in respect of his property or 
interest in such business. To ascertain whether the goods seized in the 
present case were or were not liable to be condemned as prize in accordance 
with this principle three questions have to be answered—namely: (1) Does 
the principle apply where the business is carried on by means of a separate 
limited company incorporated in the enemy country? (2) Are the goods the 
subject-matter of the present claim sufficiently closely connected with the 
enemy business? (3) Does the law give the neutral a locus poenitentiae, s0 
that the goods escape taint, if, before capture, he has diverted them so that 
they may not be delivered to the enemy house but to some other destination? 
As to the first point, their Lordships are of opinion that the German com- 
pany, though in one sense a separate entity from Mitsui, yet is in substance 
a branch of the Japanese business.. The decision in Daimler Company, 
Limited v. Continental Tyre and Rubber Company (Great Britain), Limited 
(32 The Times L. R. 624; [1916] 2 A. C. 307) makes it clear that a company 
may be an enemy corporation though registered in this country; the question 
is where the control lies. In a case like the present, where the control lies 
in Japan, their Lordships think that similar considerations may be applied. 
The substance, not the form, must be observed, and inasmuch as what mat- 
ters are the facts lying behind the mere formalities of the case, the German 
company is just as much the creature of Mitsui ag if it were a branch office 
staffed with servants directly responsible to the Japanese company. As is 
apparent from the matters already stated, every circumstance except the 
fact of registration in Germany shows it to be an alter ego of Mitsui, doing 
Mitsui’s business and conforming to Mitsui’s wishes. If the mere separation 
of entities were held to prevent the German company from being a branch 
of the Japanese company then the difficulty experienced by a neutral in 
maintaining 2 business in a country at war with Great Britain would largely 
disappear. In their Lordships’ view, a company so closely connected with 
its Japanese founder cannot escape from being held to constitute a house of 
business of the latter merely because it is separately incorporated. 
In the second place, it was strenuously contended on behalf of the respond- 
ent that, whatevér might be the relationship between the two companies, the 
goods in question did not belong to Mitsui (Hamburg) nor were they suf- 
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ficiently closely connected with its business to make them enemy property. 
That goods, the property of neutrals, are condemnable only if they have such 
a connexion with the enemy house of trade has been recognized in England 
from the days of Lord Stowell, and for a period of similar length in America. 
In The Portland ( (1800) 3 Ch. Rob. 41, at p. 42) Lord Stowell spoke of 
“the property of a British merchant embarked in that trade” (that is, trade 
in the enemy country) and later on said (at p. 44): “I know of no case, nor of ` 
. any principle, that could support-such a position as this, that a man, having 
‘a house of trade in the enemy’s country, as well'as ina neutral country, 
should be considered in his whole concerns as an enemy’s merchant, as well 
in those which respected solely his neutral house, as in those which belonged 
to his belligerent domicil.” So in The Venus ( (1814) 8 Cranch, 253) the 
majority of those comprising the Court used the expressions (at p. 280) ‘‘so 
much of the property concerned in the trade of the enemy, as is connected 
with his residence,” and again (at p. 280), “as to property engaged in the 
commerce of the enemy.” It is imperative, therefore, to determine whether 
in the present case the beans were so closely connected with the German 
business as to make them enemy property. Throughout the judgments and 
opinions in the decided cases the expressions ‘used are nowhere very precise. 
As Sir Arthur Channell said in The Lutzow (84 The Times L. R. at p. 147; . 
[1918] A. C. 435, at p. 488): “In the cases which establish the rule the prop- 
erty liable to be treated as enemy property is described in words which 
vary somewhat, and which are often rather vague.” 

In The Lutzow (supra) Sir Arthur Channell, in considering what connexion 
was necessary between the goods seized in prize and an enemy branch, quoted 
the words from The Portland (supra) and The Venus (supra) already set out, 
and quoted also the words of Lord Stowell in The Jonge Klassina ( (1804) 
5 Ch. Rob. 297, at p. 302): “A man may have mercantile concerns in two 
countries, and if he acts as a merchant of both, he must be liable to be con- 
sidered as a subject of both, with regard to the transactions originating 
respectively in those countries.’ .The, other phrases of which he took 
cognizance were (i) ‘‘if a person be a partner in a house of trade in an enemy’s 
country, he is, as to the concerns and trade of that house, to be deemed an 
enemy” (per Sir Samuel Evans, P., in The Manningtry (82 The Times L. R. 
36, at p. 39; [1916] p. 329, at p. 340), quoting from Pratt’s edition of Story, 
p. 60); (ii) “the property of a house of trade established in the enemy’s ` 
country is considered liable to . . . condemnation as prize” (Wheaton, 
Dana’s edition, s. 334); and (iii) from Hall’s International Law following 
The Jonge Klassina (supra) that a trader in two countries must be regarded 
as a belligerent or a neutral according to the country in which the transac- 
tion has originated. In himself deciding the question, he used the expres- 
sion (34 The Times L. R. at p. 148; [1918] A. C. at p. 439): “Whether the 
goods . . . were the concerns of the branch business . . . at Hamburg?” 
and decided that they were not, on the ground that the Hamburg branch 
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was merely ‘a buying agent and after the purchase not concerned with the 
goods which were at the time of capture dnd, indeed, from shipment, the 
concern of the Japanese branch. 

The expressions used in the various cases are set out at some length not 
because the point now under discussion has been decided in any of them, but 
because they establish the principle which must guide the Board. Were, 
then, the beans seized as prize in the present case so connected with the ` 
Hamburg house as to be regarded as its concern? It was argued on behalf of 
. the respondent that they could not be so regarded; that the very separation 
of the interest between two companies resulted in the goods being the concern 
of that company in which the property was vested; and that so long as the 
Japanese company kept control of them they were its, and not the Hamburg 
house’s, concern. The goods in question never, it was contended, came 
within the control of the trade of the German house; the credits; securities, or 
assets with which they were to be paid for did appertain to the German busi- 
ness, but until the property passed the beans did not; goods over which the 
head office kept control never became the concern of the German branch 
within the meaning of this doctrine. | 

Their Lordships do not assent to this argument. The goods were bought 
~- for and shipped to the Hamburg house—finance was arranged by them and 
the letter of credit, obtained by them from the branch of the Yokohama 
Specie Bank in Hamburg, contained a proviso that drafts must be negotiated 
through a branch of that bank. Acceptance, it is true, was to be made in 
London, but again at the office of the same bank, and the bill of exchange 
was to bear the inscription, “Drawn under L/C No. 7766, Hamburg, August 
5, 1939.” The bill of lading was endorsed “Notify to Deutsche Mitsui 
Bussan A.G., Hamburg,” that is, the German house. The invoice stated 
that the goods were “shipped . . . by order and for account of” the Ger- 
man company, and the policy was endorsed in blank. Having regard to 
- these arrangements and provisions their Lordships hold that these goods on 
the outbreak'of war were the concern of the Hamburg branch rather than of 
the company in Japan, and therefore were enemy property within the ` 
principle referred to in The Anglo-Mezican (supra). 

There, remains the question whether the taint of enemy ownership was 
removed by the act of the Hamburg branch, accepted by the Japanese 
company, in cancelling the contract and changing the destination of the 
beans to London or Rotterdam. There is, no doubt, a mode of repentance 
by which the taint of enemy ownership may be removed from goods shipped 
by a neutral firm to an enemy branch: The neutral; by English law at any 
rate, can do so by discontinuing or dissociating himself from the enemy 
branch either before capture or, if that occurs before he has had a reasonable 
opportunity of doing so, by taking steps to do so within a reasonable time: 
see The Anglo-Mexican (34 The Times L. R. at p. 150; [1918] A. C., at p. 
425). There is no suggestion that any such steps have been taken in the 
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present instance; on the contrary, it appears from the affidavit of Mr. 
Lawton, sworn on April 28, 1943, that Mitsui had continued to carry on 
business in Germany until shortly before that date, and there is no evidence 
` that they ever desisted. Except by taking this course there is no suggestion 
_ in the cases of any other method of rescuing the goods from condemnation. © 
It was suggested that in a case like the present it would be reasonable, and-in 

accordance with the practice adopted in the case of contraband, that the 

neutral owner should have an opportunity of removing the enemy taint by 

changing the destination of the goods at any rate before seizure, and that in 

` any case seizure and not the outbreak of war was the vital date. It was, it 

was said, a harsh doctrine which would condemn the goods, though they had 

been shipped with complete propriety and though the neutral had taken all 

„necessary steps to withdraw them from reaching the enemy. 

Their Lordships do not feel themselves able to accept this argument. Ina 
sense it is-a hardship, but the neutral is given a locus poenitentiae if he-with- 
draws from the business carried on in the enemy country, and he may. well be 
called on to elect not to continue to assist the trade of the enemy as the price 
of rescuing his goods from condemnation. In principle, in their Lordships’ - 
view, a withdrawal from enemy destination comes too late if made after the 
outbreak of war. It is true that Sir Arthur Channell in The Lutzow (34 The 
Times L. R., at p. 148; [1918] A. C. at p. 440) said: “It is only as enemy 
property at the date of the capture that they can be condemned, if at all.” 
But this observation must be read bearing in mind that the goods were 
at the outbreak of war enemy goods, and having regard to the principle that a 
change of ownership after war has broken out is not recognized by prize law 
in the case of goods at sea; see The Vesta (87 The Times L. R. at p. 505; 
[1921] 1 A. C. 774, at p. 777) where Lord Sumner quoted the principle as set 
out by Sir William Scott in The Vrow Margaretha ((1799) 1 Ch. Rob. 336, at 
p. 338): “In a state of war, existing or imminent, it is held that the property 
shall be deemed to continue as it was at the time of shipment till actual 
delivery; this arises out of the state of war, which gives a belligerent a right 
to stop the goods of his enemy.” 

. Where condemnation of the goods is claimed on the ground that they are 
contraband a different rule prevails, but in the argument under consideration 
no question of contraband arises; the claim is that the goods are enemy 
goods. In their Lordships’ opinion, for the reasons already given, they are 
indeed enemy goods, and the principle applicable to enemy goods must be 
followed without regard to the fact that their enemy character is acquired 
only because the, goods are the concern of an enemy branch of a neutral 
trader. 

-A further point. was taken on behalf of the Crown, but not pressed as . 
decisive of the case. It was not disputed before their Lordships that the 
cargo was conditional contraband, and as such liable to condemnation while 

- on a voyage to an enemy port, but it was said that that liability ceased 
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when the ship’s voyage was diverted and she was ordered to Liverpool. The 
President accepted this view and held that diversion in fact was sufficient to 
free the goods whatever the intention or wish of their owners might be. The 
Attorney-General contended that this ground of decision is too widely 
stated. In his submission, at any rate to-day, when the doctrine of con- 
tinuous voyages is freely recognized, it is not enough that the goods. are 
diverted, unless and until they are disposed of in a non-enemy country, or so 
treated that they cannot reach the enemy country. In the present case he 
points out that the diversion was not made at the request or with any assent 
of the owners, nor did they show any unequivocal intention to dispose of the 
goods in England. The telegrams speak of shipment to London or Rotter- 
dam, and Rotterdam, it is suggested, is a convenient port from which goods 
could be forwarded to Germany. As the point has not been fully argued 
their Lordships do not think it desirable that they should express any con- 
cluded opinion in the matter. The point is open for argument in any future 
case where the facts admit it. Their Lordships neither affirm nor disaffirm 
the grounds of this part of the decision below. As to the decision itself, 
however, they think that the conclusion might have been drawn that the 
owners in fact intended to end the voyage at a non-enemy port and withdraw 
the goods from any enemy destination. Such a finding would be conclusive 
as to any claim based on contraband. 

On the ground, however, that the goods were enemy goods at the outbreak 
of war as being the concern of Mitsui (Hamburg), and that Mitsui took no 
steps to dissociate themselves from the-activities of that branch, their Lord- 
ships hold that the goods were liable to condemnation. They will therefore 
humbly advise his Majesty that the appeal must be allowed and the decree of 
the Prize Court set aside, with costs, and in lieu thereof that it ought to be 

. pronounced that the goods in question belonged at the time of seizure thereof 

to enemies of his Majesty and, as such, ought to be condemned as good and 
lawful prize and as droits and perquisites of Admiralty. The respondent 
will pay the costs of this appeal.’ . ! 
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International Law, Chiefly as Interpreted and Applied by the United States. 
By Charles Cheney Hyde. Boston: Little, Brown; 1945 (second revised 
edition). Pp. lxxxvi, 2489 (8 vols.). Index. $45.00. 

There will be none to question the courage of the author in venturing to 

publish this exhaustive treatise on international law under the circum- 
stances of the present day. International law seems to lie about us in ruins 
comparable to these of vast areas of Europe and of the Far East. The laws 
of war have been violated to the point where the very word “law” seems to 
be a mockery. Even the laws of normal times of peace have been in many 
cases suspended in consequence of the existence of war. Yet in spite of 
such discouragement Professor Hyde, with acute intelligence, with profound 
judgment, and with indefatigable industry, has reaffirmed his faith in inter- 
national law and has set forth its rules in the minutest detail. Others may 
well study his work and take heart. . 
_ As is indicated by the title, the author makes it his chief endeavor to 
present the views of the United States upon the vast array of principles and 
rules that make up the body of international law, and this second and en- 
larged edition brings him down to the late summer of 1941. If this may 
seem at first thought unfortunate, in view of the profound effect which the 
war has had upon the attitude of the American people towards the problem 
of revivifying and strengthening international law, there are compensating 
advantages. For we have here the law of peace as it was interpreted and 
applied by the United States on the eve of the war, and we have the law of 
war and of neutrality as it was interpreted and applied by the United States 
on the eve of becoming itself a belligerent.. Both the law of peace and the 
law of war and of neutrality are destined to undergo radical changes during 
the coming years. The author, being a philosopher as well as a jurist, fore- 
casts these changes to some extent; but on the whole his study is a record of 
existing conditions, and it will continue as a land-mark of that unhappy 
middle era between two wars, when jurists were struggling to lay the bases 
of a world of law and order and governments were giving them but half- 
hearted support or were openly defiant of the ideal itself. 

Perhaps the most significant characteristic of this voluminous treatise is 
‘the singular care which the author takes to measure meticulously the extent 
of the obligation entailed by particular practices alleged to be rules of law. 
He warns us in his Foreword of the “fantastic and unscientific” statements 
of those who ignore how states will probably act when confronted with cer- 
tain conditions; how “unconvincing” it is to hear certain rules proclaimed as 
law which states may be expected to ignore under circumstances that may 
readily be foreseen. In illustration the author cites the application of the 
principle of the sanctity of treaties to the terms of a peace settlement, the 
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obligations of neutrality in the presence of the requirements of self-defense, 
and the laws of war in relation to present-day instruments. But these prob- 
lems are incidental to the main task of distinguishing at every turn between 
“what the several members of the family of nations may be fairly deemed to 
have accepted or acquiesced in as the law governing their mutual relations, 
and what does not in fact appear to have received such acceptance.” The 
primary task which the author sets before himself is ‘‘to see things as they 
are”; he must let “no play of imagination or vision of the future mar the 
accuracy of the portrayal.” But while he thus remains “a realist” in his 
treatment of his subject, he can still look ahead to a better day in the future. 
The result, however, of the author’s desire to be so meticulously exact is 
that it leads him to use abstract generalizations which at times are so in- 


volved, as on page 278, where the author discusses the propriety of the act - 


of intervention by the United States in transferring fifty destroyers to Great 
Britain in 1940, that it is only with the greatest effort that the reader can 
translate them into something sufficiently definite and concrete to be called 
arule of law. The impression is given, moreover, that if other states were to 
adopt a similarly cautious and guarded attitude towards their international 
obligations the sum and substance of what they might all agree upon would 
boil down to little or nothing. But if there is ground for criticism of the au- 
thor’s style, there is no ground for criticism of his conclusions. For the hard 
facts are that much of the old so-called “customary law” is simply not law 
at all in the sense of general acceptance; and many principles said to be funda- 
mental are foundations and nothing more, having no superstructure of agreed 
application. This is disillusioning. But if we are to build constructively in 
` the future it is better to know just what the existing conditions are. 

It is difficult to single out special topics for comment, so thorough is the 
author’s examination of every phase of the law which has come within the 
scope of the foreign relations of the United States. Among the most valu- 
able sections is one dealing with ‘‘ Dependent States,” which includes a study 
of the relations between the United States and neighboring states of the 
Caribbean. Another deals with the recognition of new governments, setting 
forth the traditional policy of the United States and explaining the occasional 
deviations from it. Being written before the creation of the Montevideo 
Committee of Political Defense it does not tackle the difficult case of the re- 


cent relations of the United States with Argentina. The sub-sections on` 


“Intervention” and on the “Monroe Doctrine” are careful studies of twilight 
zones where law fades into politics, or rather where one general principle 
conflicts with another, and the state possessing the greater power has its way 
unless it comes to see that codperative action is more effective than indi- 
vidual. The sections on the air space over the national domain, including 
the control over aircraft and over radio are largely new. The sections on 
“claims,” “extradition,” and the title on “nationality” follow closely the 
lines of the earlier edition of the treatise, but they contain much recent ma- 
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terial and should prove particularly useful. Part V, “Agreements between 
States,” is an exhaustive study of every aspect of treaties and agreements 
_ other than treaties, with a full account of the constitutional problems in- 
volved. Part VI, Title A, dealing with peaceful methods for the settlement 
_ of international disputes, gives a full account of the record of the United 
States. é 
‘Volume Three, on War, may seem to the rader a needless expenditure of 
scholarship and industry. Through nearly eight hundred pages the author 
goes into the most minute details of land and maritime war, contraband, 
blockade, neutrality, prize courts, and the technical aspects of the termina- 
tion of war. Having warned us in his Foreword that certain laws of war. 
could not be expected to stand the strain that might be put upon them, the 
author carries his critical inquiry to each of the detailed rules which he dis- 
‘cusses. Doubtless no two writers could be expected to agree upon all of the 
points he takes up. The reviewer, for example, finds the reasoning by which | 
the author sustains the legality of the transfer by the United States of the 
fifty destroyers to Great Britain in 1940 (p. 2234 and p. 278) altogether too 
subtle. A simpler solution would seem to be to admit that the United 
States violated the obligations of a neutral and took the risk of being called 
to account for it by Germany, and the latter chose to overlook the ‘violation 
rather than enter into a controversy that might have brought the United 
States into the war. .There is no need to uphold the legality of the act as the 
author has done, and as the reviewer once did in those dark years when the 
- American public sensed the dangers ahead but was still hoping that the false 
goddess “Neutrality,” at whose shrine it had worshipped for so many years, 
would have power to save it. 

But it is not necessary to agree with every detail of the author’s treatment 
of war and of neutrality to appreciate the profound learning which he has 
brought. to his subject and the skill with which he has argued his case: 

. After studying what he has written the reader will be able to judge better the 
_ relation of war and neutrality to a world of law and order. There will be 
few to hold to the naive belief of 1907, to take no later date, that in a life and 
death struggle between nations the power to control instruments of destruc- 
tion will be equal to the ingenuity of man in inventing them. Professor 
Hyde is, of course, quite aware of the paradoxes of the laws of war, and it is 
doubtless to them that he refers when he expresses the hope that “the very 
truthfulness of his pen and the very grotesqueness of what it records may 
serve in some small measure to hasten, the day when the law of nations pre- 

_sents a lovelier aspect.” Some day, if the leading powers can but see their . 

‘interest in doing so, they will withhold the weapons of war “from all but a 

- single entity functioning as a war-preventing agency in behalf of all.” 

Happily the problem of “International Organization” is no longer sum- 
marily dismissed, as in the first edition; although it is difficult to understand 

why a special title could not have been assigned to it instead of including . 
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it as a sub-sub-head (§§ 33 A-34 E) of the Classification of States of Inter- 
national Law. But amends are fully made by a special section (§ 923) 
written in September, 1944, three years after the completion of the text as a 
whole, in which the author seeks to show “how the conduct of the United 
States and its Allies in organizing for peace.at the present time is bound up 
with the distant future, and how a vision of that future is needed for the 
practical solution of current problems.” 

Professor Hyde has already won for himself a high rank among American 
jurists, and this new edition of his treatise will only increase the esteem in 
which he is held. It is not the last word upon the subject, even for this 
decade. But future scholars, in interpreting the new international law of 
which the foundations are now being laid, will of necessity turn to these 
volumes and find in them an accurate statement of how things stood under 
the old order; and obviously innumerable details of the old order will be 
carried over into the new edifice. 

CHARLES Q. Fenwick 
_Of the Board of Editors . ` 


The Collected Papers of John Bassett Moore. Seven volumes. New Haven: 
Yale University Press; 1944. Pp. xxi; 439, 487, 479, 486, 370, 507, 432. 
Index. $20.00- 

- When I was asked by the Managing Editor of this Journat to review the 

seven volumes of John Bassett Moore’s Collected Papers, I responded with 

‘pleasure. As a reviewer, however, I can do little more than describe the 
volumes. e 
Suffice it to say that the seven volumes constitute a major contribution to 
` the literature of international law and relations, and a monumental legacy 
primarily to the people of the United States from the Dean of living inter- ` 
national lawyers. Now in his eighty-fifth year, Judge Moore combines in 
_ an exceptional degree those qualities which are necessary to an international | 
lawyer—a high character, a profound knowledge of private and public law 
and of history, a comprehension of human and national psychology, the 
courtesy of an innate diplomat, objectivity, tact, tolerance, deference, un- 
usual modesty and a rich fund of humor. As a raconteur he enjoys uni- 
versal renown. He does not consider patriotism unbecoming a scholar. 
Not least among the talents which make these volumes so important is the 
author’s love for the English language which, through his classical training, 
enables him to clothe his thoughts in most appropriate dress. Maintaining 
the quiet dignity of the acknowledged master, he nevertheless bears his 
honors with easy grace, -and has the democratic capacity to drop into the 
vernacular when occasion demands. On matters on which he feels deeply, 
e.g., the harm done to the United States in foreign affairs by the so-called 
intelligentsia, he does not “pull his punches.” Possibly his extremely 
happy domestic life had something to do with the extraordinary. productivity 
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of his pen. In addition to the many standard works listed in the bibliog- 
raphy at the end of Volume VII and the long list of articles and shorter pieces 
which the volumes under review assemble, he found time to act as the inti- 
mate adviser of every President from Cleveland’s first term to the first year 
of Wilson’s Administration, 1913-14, and to conduct one of the most selec- 
tive law practices-in the whole United States. This, notwithstanding 
the fact that he retired from practice in 1922 at great personal sacrifice 
to take his place as the first American judge on the Permanent Court of 
International Justice. It is said that the five gradations of human percep- 
tion are (1) facts; (2) knowledge; (8) understanding; (4) insight; and (5) | 
wisdom. Our author quickly reached the final stage in this hierarchy. 
Never was wisdom better exemplified than in these volumes. From every 
page there speaks the wisest of men—statesman, philosopher and jurist. 
Pity the country that feels itself competent to dispense with a wisdom so 
profound. ? 

The volumes under review bring Oska most of the author’s writings, 
other than those in book form, in chronological order from 1877 to 1943. 
Theré are a half-dozen major ‘contributions ‘that have never before been 
published, among which mention might be made of his long professional 
opinion on the nullity of arbitral awards (Vol. V, p. 118), his letter of twenty- 
two pages to R. Walton Moore on our so-called Far Eastern Policy (Vol. 
VII, p. 6), and his 130-page essay on Peace, Law and Hysteria, the last study 
in the work (Vol. VII, p. 220). It would have been a service to publish 
Mr. Moore’s many briefs, but space permitted the publication of only a few 
of these which seemed to the sponsors of the enterprise to have a special 
doctrinal interest. Notable among other contributions here collected are 
the great number of book reviews, each a literary gem, ‘which evidence the 
breadth and versatility of our author’s knowledge. Possibly somewhat less 
inspiring but of literary importance are the dozens of addresses and intro- 
ductions of personalities at banquets which the author was called upon to 
make. Of more lasting value are the introductions to various books and 
biographies (see, e.g., the Introduction to the Life of Hamilton Fish) (Vol. 
VII, p. 77), and the tributes to or estimates of numerous men in public life, 
especially Hay, Wilson, Fish, McKinley, and Bryan. Some of the studies 
have for present purposes been amplified by the author, to appear as origi- 
nally submitted, such as the notable Appeal to Reason, first published in 
Foreign Affairs in 1933. Some by an introduction or appendix have been 
given their proper setting. The essays in The Principles of American Di- ` 
plomacy and International Law and Some Current, IUusions, both of which 
are believed to be now out of print, are reproduced in Volumes IV and VI. 
The essays, among many others, on Candor and Common Sense (Vol. VI, 
p. 840), The New Isolation (Vol. VI, p. 465), Fifty Years.of International Law 


1 School of Applied Philosophy, New York, Chart of the Director, Mrs. M. B. Mayer. 
Bee also Eccles, 9:17, cited in Moore, Vol. VII, p. 77. 
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(Vol. VII, p. 89), The Dictatorial Drift (Vol. VII, p. 186), What of the Night? 
(Vol. VII, p. 198), are classics and therefore of permanent significance, as is 
indeed most of the material in the seven volumes. 

Perhaps the only element of apprehension and foreboding which these 
essays evidence are the author’s comments upon the change in the foreign 
policy of the United States which was initiated by Woodrow Wilson (Vol. 
VI, p. 434) and was continued to-its natural end by some of his successors, 
This begins with the Latin-American policy of March 11, 1913, inspired by 
repugnance to Huerta, by which only “constitutional” governments were to 
be recognized by the United States, this country reserving the privilege of 
passing on the constitutional processes observed in foreign countries. The 
era of self-righteousness then commenced. The codperation of the United 
States with other governments, Wilson said, was possible only in so far as it 
was supported by the observance in their own affairs of orderly processes 
free from the exercise of arbitrary or irregular force (Vol. VI, p. 467). This 

- evolved into the theory by which all governments had to be “democratie,” 
followed by the view that it was America’s mission to coerce the disfavored, 
now called “aggressors,” by threat or force of arms or economic sanctions. 
This extraordinary policy—defying the evidence of history and American 
past policy—with its accompanying repudiation of a large part of interna- 
tional law, was designed to produce “peace,” whereas it has in fact produced 
nothing but tyranny, poverty, suffering, extremism, and conflict. “ Per- 
petual war for perpetual peace,” with all its consequences, is the natural 
outcome—with a staggering and mounting public debt to boot. If instead 
of indulging in an emotional orgy in behalf of the League of Nations, its 
votaries had studied the prophetic lessons of Some Essentials of a League for 
Peace (Vol. V, p. 61), much anguish might have been saved. 

‘Perhaps it may be permissable to quote at random a few of the hundreds ` 
of passages which enliven these pages. 

Speaking of the abandonment of the equality of states when some states 
presume to coerce others, the author says (Vol. VI, p. 466): 


. It obviously ceases to be international [law] in proportion as 
Sect “states assume to assert and exercise superiority over other 
states. n 


Speaking of Wilson’s Latin-American policy, he says (Vol. VI, p. 467): 


“That it was made without consultation with anyone qualified to pass 
upon its legal Benicencs and practical consequences we may safely 
assume.’ ' 


Speaking of the new school of thought that sees “peace,” enforced by arms, 
he says (Vol. VI, p. 490): 


“With similar incredulity have been treated the utterances of those 
. . who, believing that international law still survived and that 
human nature had not suddenly changed, were unable to accept the 
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mipposiiion that a desirable ‘world order’ could be achieved a the 
habitual use of the processes of war as agencies of peace.” 


oa along the same lines, he says: 


the more we are persuaded to isolate ourselves from inter- 
er law, the easier it will be to oe us in the special paths which 
others would provide for us” (Vol. VI, p. 490). 


Speaking further of the contradictions of peace by force, he says: 


“Even .. . pacifists, enamored of this shibboleth (“war to end 
war”), espoused the shallow creed that international peace could best 
he assured by the use of force or threats of force” (Vol. VI, p. 402; gee 
also Vol. VI, p: 240). : 


Along the same line, in reviewing a book by Crecraft, he says: 


“ Although it is confessed that the ‘war to end war’ and the ‘war to 
make the world safe for democracy’ did not pan out as predicted, we are 
now offered, with equal assurance and sincerity, the same remedy in the 
form of ‘collectivism; or combined action for the punishment of the 

- ‘aggressor.’ Those who, -believing with Milton that war breeds war, 
would allow the world a present respite from devastation, are herded 
together as ‘isolationists’ ” (Vol. VII, p. 41). 


Deprecating the deceptions and illusions involved i in the so-called Kellogg 
Pact, he says: 


“The Pact [of Paris} no doubt makes a strong appeal to our in- 
telligentsia, easily the most emotional and most voluble and, as I often 
think, so far as concerns the realities of international life, the most 
uninformed, the most: injudicious, and the most susceptible t to propa- 
ganda” (Vol. VII, p. 22). 


‘Speakinis of the trouble which American policy was inviting forthe United 
States, he says, in a letter to the Sun, December 10, 1935: 


“What we have most to fear is the ‘masa psychology,’ which is, like 

the cackle among geese. The present condition of the popular mind i is 

' truly lamentable. While denouncing arms and armament makers, the 

professed apostles of peace are now seeking to attain their ends by 

getting us into every international trouble that springs up anywhere in 

_ the world. A boy once described to me a very uncomfortable horseback 

` ‘journey he had just made in which, as he said, his horse stumbled into 

‘ all the holes he saw and into all he did not see. When it comes to 

assuring perpetual peace ‘by perpetual war, the hidden holes far exceed 
in number those that are visible” (Vol. VIL, p. 48). 


- That letter will repay reading. 
In opposing the Administration bill of 1936 empowering the President to 
substitute for the well-known obligations of neutrality unilateral embargoes 
-on particular commodities against the “aggressor” in coöperation with other 
countries, the author says: 
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“ Homicidal-Suicidal Mania. In conclusion I would say that, taking 
the pending bill as a whole, it is characterized by a curious blend of 
homicidal with suicidal mania, the excitation of which rests exclusively 
in foreign hands. The homicidal mania glares in the proposal to try to 
starve other peoples who engage in war; the suicidal mania gleams in the 
proposal to demoralize and destroy our commerce in order that 
ae at war may not be nourished by what we produce” (Vol. VII, p. 
65). 


Speaking of Manchuria, in his penetrating letter of December 7, 1934, to 
R. Walton Moore, Assistant Secretary of State, he says: 


“Probably there is no other quarter of the globe that would furnish 
a more admirable quagmire for the sinking of blood and treasure on the 
part of a power bent upon enforcing peace than Manchuria. . 
Should we intervene by force in Manchuria, we should have before us 
three alternatives: (1) to hold and maintain order in the territory we 
‘occupied (should we be able to occupy any), (2) to turn it over to China 
to be governed as the rest of that country, or (8) to turn it over to 
some power that would guarantee order in it. In the last case Russia 
would gladly accept it. But it is my opinion that Russia, in the 
occupation of Manchuria, would be more dangerous to China than 
Japan is. It is also my opinion that nothing could be more detri- 
‘mental to the interests of China than the destruction of Japan as a 
military power. Fundamentally they have interests in common; and 
the United States, if it had wisely and judiciously maintained its former 
attitude of impartial friendship towards Japan, might have made a 
great contribution to the working out of those interests. Many persons 
in the Far East understand this” (Vol. VII, pp. 24-25). 


` This budget of good sense, in a field in which the bulk of the American 
people are inadequately informed, should be taken to heart by every citizen. 


EDWIN BORCHARD 
Of the Board of Editors 


Kratkii Kurs Mezhdunarodnogo Prava, Chast II, Pravo Voiny (Short Course 
in International] Law, Part II, The Law of War). By E. A. Korovin. 
Moscow: Military-Juridical Academy, Workers and Peasants Red Army; 
1944. Pp. 112. 10 rubles. l 
Professor Korovin’s book is the most important work in a broad field of 

international law to appear in the Soviet Union for years. Followers of 

Soviet literature on the subject will recall the reconsideration of the Soviet 

position on international law which occurred in 1937 and resulted in the 

sharp criticism of Pashukanis and his school? Korovin, who had himself 
undergone sharp criticism by Pashukanis for theories developed in two 

books ? appearing shortly after the revolution, has reéstablished himself as a 

leading Soviet authority. This position does not make his books or that of 
1 Bee John N. Hazard, “Cleansing Soviet International Law of Anti-Marxist Theories,” 

this JOURNAL, Vol. XXXII (19388), pp. 244-252. 


2 Mezhdunarodnoe Pravo Perekhodnogo Vrement, Moscow, 1924, and Sovremennoe Mezhdu- 
narodnoe Publichnoe Pravo, Moscow, 1926. 
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any other Soviet Professor an official statement of the Soviet Government’s 
view,’ but the effect of the statement is important, particularly when the 
book has been prepared as a text for use in the military academies of the 
_ Red Army, as is the case in this instance. 

Lenin’s familiar statement to the effect that “war is the vontinuation with. 
the instruments of force of the same policy which the ruling class of the 
belligerent powers had been carrying on for a'long time before the war” 
opens the book. The distinction between justified and unjustified wars, as 
made in the Short Course of the History of the Communist Party is also’ 
given prominence—the justified wars being those of liberation, when a nation 
defends itself from aggression, frees‘itself from the slavery of capitalism or 
frees colonies and dependent countries from the oppression of the imperial- 
ists; and unjustified wars being those which have as their purpose the 
conquering and subjugation of countries and peoples. 

Readers are reminded that international law like all law, whether reflected 
in treaties between states or in the recognition of international custom, has a 
class character. Support of this law by the U. S.S.K. is explained on the 
ground that the inheritance of the great bourgeois révolutions and the crea- 
tion of bourgeois democracy under contemporary conditions serve to 
strengthen the mutual understanding between the U.S.S.R. and its allies, the 
bourgeois democracies, in the struggle against Hitlerism. 

The chapters of the book treat, in addition to general definitions and 
. orientation among the treaties and customary law relative to the subject, the 
question of the commencement of war, relations between armies in the field, 
termination of war, the theater of land warfare, armed forces, prisoners, the 
wounded and sick, permissible and forbidden means of land warfare, military 
occupation, naval and air warfare and neutrality. The treatment under 
these headings is systematic and utilizes conventions and familiar historical 
events as source material. 

In addition to referring to the conventions to which the U.S.S.R. has offi- 
cially adhered, such as the Geneva Convention of 1906 on the treatment of 
the wounded and the sick, and its extension to naval warfare, the Geneva 
Protocol of 1925 outlawing chemical and bacteriological warfare and the 
London Protocol of 1936 on the activity of submarines with relation ‘to 
merchant vessels, Professor Korovin refers to other conventions as having 
validity for the U.S.S.R. He states that the fact of absence of a formal 
declaration before the Second World War of adherence to the Hague and 
other conventions must not be interpreted as the refusal of the Soviet Union 
to observe them. He says the Soviet criticism of these conventions is not 
that they attempt to mitigate the horrors of war, but rather that they do it 
with insufficient consistency. He cites official Soviet declarations to prove 
that these conventions, which were adhered to by pre-revolutionary Russia, 


3 See E. A. Korovin, review The Soviet Union and International Law, by T. A. Taracouxio, 
in Hered Law Semy Vol. XLIX (1936), p. 1392. 
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are considered in force. He also points out that the interest of a socialist 
state in humanity requires adherence to these measures. 

Of primary interest to American readers is the commentary on the accepted 
laws of war as they are set forth. In discussing termination of war by a 
peace treaty Korovin sets forth the reasons why the Soviet Union never 
accepted the Versailles Treaty as including the following: the treaty created 
boundaries based not on the interest of the mass but on the interests of 
‘definite imperialist blocs; reparations fell not on German imperialist plutoc- 
racy who were largely responsible for thé war, but on the broad masses of the 
toiling population; the promissory notes given the workers, such as the 
I.L.O. were pure demagogy, concealing attempts of the imperialist. powers to 
build up a united front of capitalist countries for the annihilation of Soviet 
Russia and the liquidation of the achievements of the Revolution. 

Reconsideration of the law relating to partisans or guerrilla bands is called 
for, in view of the lessons of this war. Korovin finds that the Hague Con- 
vention was a compromise between the great military powers and the other 
states wishing to preserve for their citizens a right of self defense, and the 
result is not satisfactory. He also finds the principle of personal responsi- 
bility for violation of the laws of war accepted as the basis of contemporary 
international law, and cites Article 227 of the Versailles Treaty and atrocity 
trials of this war and the last war to prove it, but he believes this principle 
has not yet been sufficiently realized in practice. He advises that a state 
like Hitler's Germany, committing not isolated excesses but organized viola- 
tion of all treaty and customary international law, cannot claim protection in 
international conventions when punishment, is at issue. 

Inviolability of neutral territory will be strictly and unwaveringly sup- 
ported by the U.S.S.R., Korovin states, unless special defensive measures 
are necessary because of threats by the enemy from neutral territory. 
Korovin states that in this case the Soviet Union’s policy is to make a treaty 
with the neutral, as was done with Iran, so that Soviet interests may be pro- 
tected by Soviet forces. 

The American reader who knows Professor Korovin’s works will find in 
this book a continuation of his practice of illustrating his points with a wealth 
of historical detail and will also find the study as thorough as a short book 
can be in treating each subject of importance. Although an American 
might wish for more extensive treatment, perhaps brevity is best for soldiers 
who are not likely to have the time or the inclination to study international 
law in detail, much less to remember more than an outline. In spite of 
limitations of space the author has included much to support the familiar 
Soviet political thesis, which has played an important part in the morale of 
the Red Army. The reader will find abundant reference to the advantages 
of the Soviet system and to the shortcomings of the non-Soviet way of life. 


Joan N. Hazarp 
Foreign Service Educational Foundation 
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Freiheit der Luft ale Rechtsproblem. By.Dr. Jr.. Alex Meyer. Zurich: 
Aeroverlag; 1944. Pp. 342. Appendixes. Index. 


This is a study of public international law dealing with one mode of com- 
munications (in the broad sense of the word): aerial navigation. The author 
. aims at contributing to the future development of the law of peace in that 
. field by means of suggestions embodied in bilingual (German and French) 

texts and preceded by a comparative analysis of sources; his main concern 
is with the basic issues as he sees them: the problem of freedom of naviga- 
tion (in conformity with the practice which prevailed before the Chicago 
Conference the’ word is used as including transport), sharply distinguished 
from freedom of the aerial space, and the balance between freedom of aerial 
navigation and territorial sovereignty; he also deals, but somewhat sum- 
marily, with problems of international organization. 

Dr. Meyer’s study went to press before the Chicago Conference; this 
detracts somewhat from its usefulness though much less than the layman 
might think. 

The author states in his preface that he does not intend to deal either 
with “the political motives . . . which may have prompted . . . proposals 
for modifications in international aerial traffic” or with Waconemio prob- 
lems.” 

“t Depoliticization” has consistently been the desideratum of international 
organizations in the field of communications, from the Universal Postal 
Union to the Organization for Communications and Transit of the League 
of Nations. Itis likely to remain their objective. It is doubtful, however, 
whether this ideal can best be served by omitting from legal contemplation 
the impact on aviation of security factors, as the author does when he says 
(p. 260): “However important the creation of an international force may 
‘be for the maintenance of peace and in the interest of security, concerning 
our problem, that of the regime (Regelung) of international communications 
by air (Luftverkehr), the creation of such a force . . . is without signifi- 
cance if, as is the case, internationalization of civil aviation must be rejected 
as a solution.” 

The divorce of the legal. and economic factors, in a study not of. the 

. existing law but its future development, appears as equally questionable. 
Undoubtedly, the feeling that communications should, as much as possible, 
remain extra commercio, outside the do ut des of economic bargaining among 
States, that it is generally preferable that they should be dealt with on a 
multilateral, durable, institutional basis is not likely to be lost as an after- 
math of the war. Right down to the present war freedom of navigation 
still constituted almost the alpha and omega of the public international law 
of navigation by sea, by waterway, and by air. This freedom, with its 
-corollary of equality of treatment among flags, is ‘still the leti-motiv in the 
final act of the Chicago Conference. 
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Freedom of navigation, however, is not altogether an end in itself. From 
the point of view of the interest of the community of states its ultimate 
justification as a desirable legislative aim lies in the belief that it is an 
efficient device for insuring freedom of communications for passengers and 
goods, freedom, that is, not of transporting only, but also of being trans- 
ported, by means of adequate facilities, at fair and equal conditions, and by 
the route that is technically best. If, through change in the economic 
factors of the problem, the efficiency of the device should become impaired 
then the question would arise: is freedom of navigation enough? Should 
not, in some measure, freedom of communications be directly protected? 
Should this come to pass at some time in the near or distant future, the _ 
question is likely to arise on the international level, as it does on the national 
level, whether freedom of communications can altogether be divorced from 
other social and economic aims—for example, the advancement of back- 
ward peoples—and if so to what extent, with what guaranties against 
discrimination and other policies that would impair the technical soundness 
of operations, and through what agencies and procedures? 

There is another limitation, this one implicit, which in our opinion ad- 
versely affects the value of the book under review. The author deals with 
the international law of aerial navigation not as a branch of the interna- 
tional law of communications, or even of the law of navigation, but asa - 
special subject. He is unavoidably led to draw comparisons between it and 
the law of maritime navigation (not always stated correctly) but ignores the 
much richer field of the law of international waterways, not to mention the 
international—and interstate—law of railways, to which one should pri- 
marily turn for illustrations of what may constitute a regime of freedom of 
communications (in contradistinction to a regime of freedom of navigation) 
and of the much more complex and powerful organization which the admin- 
istration of such a regime would require. 

Within its limitations, the study is an excellent one, based on sound 
scholarship, life-long familiarity with the subject, mature wisdom, and 
good legal sense. Such a study is particularly welcome at a time when | 
Continental Europe is once more in a position to contribute its vital share’ 
to the development of international law. Students who have. no direct 
access to French sources should not overlook the fact, however, that the 
author himself is not as thoroughly familiar with these sources as with those 
in his own language. This is an important caveat.. One should never forget 
that, through the activities of the Revue de Droit International et de Législa- 
tion Comparée and other journals, the yearbooks of the Institut de Droit In- 
ternational and, above all, the lectures given at the Hague Academy, in- 
valuable contributions of scholars of all nations—including many essential 
contributions of leading United States’ scholars—are exclusively available 
in French. 
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It would be gratifying if Dr. Meyer gave us in the near future the benefit 
of his thinking in an addendum to his book devoted to the Chicago Confer- 
ence, 


Jan Host 
Washington 


Transactions of the Grotius Society. Volume 29: “Problems of Peace and 

War” (Papers read before the Society in the Year 1943). London: 
_ Longmans, Green; 1944. Pp. xxiv, 170. 15/—. 

_ In spite of the war, these transactions maintain the high standards of the 

Grotius Society and mark the continuance of that extraordinary collabora- 
tion between bench, bar, and university so characteristic of the study of in- 
ternational law in Britain. The contributions for 1943 lack any common 
point de départ; their general nature can best be explained by listing them: 
Lauterpacht, “The law of nations, the law of nature, and the rights of man”’; 
Keen, “The future development of international law” ; Lipstein, “Conflict of 
laws before international tribunals”; McNair, “The need for the wider 
teaching of international law”; Wolff, “Municipal courts of justice in en- 
emy-occupied territory”; Gutteridge, ‘‘Comparative law and the conflict of 
laws”; Mann, “Judiciary and executive in foreign affairs.” ; 

All of these articles are interesting to readers of this Journal, but we have 
space to underline merely those points which appear unusually timely or 
significant. 

Professor Lauterpacht, after a scholarly review of the subject, showing 
how the notion of the rights of man derived its strength and sustenance from 
the law of nature, favors an international bill of the rights of man, not as a 
declaration of principles, but as part of positive law, ‘grounded in the firm 
_ anchorage of the international legal order.” Here the law of nature can 
still play an important role, supplying much of the spiritual basis and po- 
litical inspiration for the elevation of the rights of man onto a plane superior 
to the will of the sovereign state. 

F. N. Keen sets forth the legal basis of the coming world order. His ideas 
recall those formulated in The International Law of the Future, and while now 
that the San Francisco Conference is over we are less interested in ‘‘iffy.”. 
plans, it is notable that the author believes it indispensable to endow the new 
world organization with power to legislate by some reasonable majority. 
He also wants a court with compulsory jurisdiction over all legal disputes, 

and sanctions to enforce its judgments. 

‘In a heavily documented study, Dr. Lipstein gives us his conclusions on 
six important problems of conflicts of laws, and says in particular that “an 
international system of conflict of laws differs in substance from municipal’ 
private international law in four essential respects. It cannot rely on a lex 
fort in matters of private law; renvoi is inapplicable; public policy is deter- 
mined by international law; conflicts of classification are rare” (p. 76). 


` 


BOOK REVIEWS 623 | 


Professor McNair gives us valuable data on the teaching of international 
law and conflicts of laws in the British Isles, and makes an eloquent appeal for 
extending such teaching, believing that it “would make men better citizens 
of the world” (p. 92). Also, “we shall not attract them (foreign students) 
in large numbers to this country unless we give that subject a more promi- 
nent place in our legal education” (p. 93). “In view of the large part which 
our country is destined to play in the development of sound international 
relationships in the post-war world, it is of the greatest importance to increase 
the number of men and women who have it in their power to give intelligent 
guidance to public opinion in international affairs” (p. 97). 

As the Allies are now undertaking the greatest task of military govern- 
ment in all history, Dr. Wolff’s study of municipal courts in enemy-occupied 
territory is particularly useful. He treats of some of the most controverted 
and timely questions, and his views demand the most serious consideration, 
despite the appearance lately of other notable works on the subject. H. C. 
Gutteridge makes a.plea for a wider study of comparativelaw. By bringing 
about a common understanding of the many difficult problems of private in- 
ternational law, such a study may pave the way for general agreement on the 
basic principles upon which all systems of conflict of laws should be founded. 

‘ American international lawyers will be‘ intensely interested in F. A. 
Mann’s study of the relation between judiciary and executive in foreign af- 
fairs, especially his review of the developments of the past fifty years and the 
growth of the present tendency of courts to apply to the executive for in- 
formation in an ever-widening field. The dangers of this development are 
stressed, as, for instance, if an unwilling or temperizing executive is compelled 
to disclose its views or intentions when it may be unwise todoso. Although 
the Russian recognition cases decided in this country are not given full 
treatment, the author does make a penetrating criticism of the historic case 
of United States v. Pink,! which he believes allows “overriding weight to the 
ideas pervading the foreign policy. adopted by the Executive” (p. 159). 
Deference to the foreign policy of the Executive, maintains the author, 
should be a rule of judicial decision only in cases in which the harm to the 
public which otherwise would result is substantially incontestable; it should 
rest on tangible grounds, not on mere generalizations (p. 163). 


Joun B. WHITTON 
Of the Board of Editors 


Enemy Property. Volume XI, No. 1, of Law and Contemporary Problems. 
Durham, N. C.: Duke University School of Law; 1945. Pp. 201. Index. 
` $1.00. ' 
This timely volume contains twelve well documented articles discussing 
the legal and administrative aspects of the treatment of enemy property by the 
United States Government against a background of comparative and inter- 


1315 U. 8. 203 (1942); this Jounnaz, Vol. 36 (1942), p. 309. 
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` national law. The Foreword by Professor E. R. Latty is followed by a com- 
parative survey of the control over enemy property applied by the countries 
of the Western hemisphere, by Martin Domke, Research Director of the 
American Arbitration Association. Next comes a study of the freezing con- 
trol program of the United States entitled “The Control of Foreign Funds 
by the United States Treasury,” by William Harvey Reeves of the New 
York bar: Frederick W. Eisner of-the New York bar presents the third 
article on “ Administrative Machinery and Steps for the Lawyer,” which con- 
, tains valuable information for the lawyer practicing before the Foreign Funds 
Control of the Treasury Department and the Alien Property Custodian. 

The control, seizure, and administration of enemy property is covered by 
the next two articles, entitled ‘‘The Work of the Alien Property Custodian,” 
_ by Paul V. Myron, and “Enemy Patents,” by Howland H. Sargeant and 
Henrietta L. Creamer, all of the Office of the Alien Property Custodian. 
The latter chapter treats of the seizure of patent contracts which forms a 


bridge to the next article, “Cartels and Enemy Property,” by Herbert A. - 


Berman, a Special. Assistant to the Attorney General. The latter shows, 
among other things, the “network of camouflage” erected by German na- 
tionals over certain domestic companies in reality German owned or con- 
trolled. Then follows a rather technical article by Judge Ernst Rabel on 
“Situs Problems in Enemy Property Measures,” discussing some of the 
problems in conflict of laws in relation to the situs of property subject to the 
freezing and vesting orders. The next two articles, by George A. McNulty, 
formerly Special Assistant to the Attorney General, and Herbert Wechsler, 
Assistant Attorney General, respectively, deal with- the ‘‘Constitutionality. 
of Alien Property Controls.” In these articles, which are rather technical, 
the authors do not see eye to eye on all aspects of the question. 

A thoughtful discussion of both sides.of the current question whether 
private enemy property should be confiscated in time of war will be found in 
the next three articles: “A Brief Against Confiscation,’ by Otto ©. Som- 
merich of the New York bar, “‘Inviolability’ of Enemy Private Property,” 
by Seymour J. Rubin of the Department of State, and ‘‘ Post-war Prospects 
for Treatment of Enemy Property,” by Representative Gearhart. The two 
latter writers find no difficulty in international law with the retention of 
private enemy property in the last war and the present one. 

These chapters of necessity overlap somewhat, but they all deal with 
different problems arising out of the administration of the Trading with the 
Enemy Act of 1917, as subsequently amended and extended, particularly by 
the First War Powers Act passed eleven days after Pearl Harbor. The war- 
time control, use, and sale of all kinds of enemy property stem from these 
laws.’ The legal effects of these statutes, their constitutionality in the 
United States, and their validity under international law are discussed at 
length. The main difficulty has been to ascertain whether property subject 
to control really belonged to an “enemy,” as defined by law, in view of the. 


f 
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efforts made by him to retain, conceal, and camouflage ultimate ownership. 
What final disposition shall be made of the enemy property seized or con- 
trolled by the United States has not yet been determined. How far the 
United States should go in retaining the proceeds of the property seized is 
argued pro and con, particularly in the last three of these articles. In the 
final chapter Representative Gearhart forcefully expounds the pending bill 
introduced by him on post-war disposition of enemy property in relation to 
similar legislation after the First World War. ; 
L. H. Wootsey 

Of the Board of Editors 


La Reintegración maritima de Bolivia ante la H istoria, el Derecho Internacional, 
y la Geografta. By W. González Cortés. Potosi, Bolivia: Editorial Uni- 
versitaria; 1944. Pp. x, 139. 

Generally speaking the Americas are not burdened with the resentments 
and problems of an old past—Goethe’s Amerika, du hast es besser! Yet even 
in the Americas there are such things as Alsace-Lorraines and the problems 
arising out of the Pacific War furnish an example. The problem of Tacna 
and Arica, between Chile and Peru, was finally settled in 1929 but the prob- 
lem of a direct access of Bolivia to the Pacific remains unsettled. 

It is with this fundamental problem of Bolivia that this doctoral thesis 
deals. It stresses the geographical necessity of a Pacific port as a prereq- 
uisite for Bolivia’s economic, political, and cultural development. It 
laments the backwardness of the country, its spirit of “claustrophobia.” 

The author gives a full history of the matter: Bolivia’s rights since colonial 
times and under the principle of uti possidetis juris of 1810. He narrates 
Chilean preparations for the conquest, strongly castigates the incompetence 
of Bolivian Governments. He reviews the different negotiations and trea- 
ties with, Chile, the discovery of the riches of guano and nitrates, the Bolivian 
alliance with Peru of 1873, the outbreak of the Pacific War of 1879, Chile’s 
military triumph, the Chilean-Bolivian pact of armistice of 1884, followed 
only twenty years later by the definitive treaty of peace of 1904, which con- 
firmed Chile’s conquests. 

The author’s attacks against the validity of the treaty of 1904, because of 
duress, because of “immoral contents,” depriving Bolivia of the “inherstt 
right” of free access to the sea, are juridically weak, constitute mere ‘‘natu- 
ral law,” i.e. political arguments. Better is his argument or charge of 
Chile’s violation of the treaty of 1904. 

The author narrates Bolivia’s action before the League of Nations As- 
sembly in 1920-21, for the revision of the treaty of 1904 under Art. XIX of 
the Covenant. Here again Chile scored a diplomatic triumph. 

Just as Art. XIX was greeted jubilantly in Bolivia, as well as Wilson’s 
point on Poland’s free access to the sea, just as Kelloge’s suggestion of 1926 


.to cede Tacna and Arica to Bolivia was enthusiastically welcomed in LaPaz 
j ; 
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and led to nothing, thus the author sets now all his hopes on the Atlantic 


Charter; in what seems to be an illusion, he interprets Point 4 of that docu-- 


ment, concerning free access to the world’s raw materials, as a commitment 
by the United Nations to give Bolivia a free access to the sea. 


The author admits that Bolivia’s maritime question is often only an item ` 


of propaganda, in Bolivia’s interior politics. He admits Bolivia’s military 
weakness, economic backwardness, unhappy political situation, and the 
. unbending resistance of Chile. 

But he invokes justice for Bolivia, he invokes the principles of Pan- 
Americanism which negate the right of conquest, which state that ‘victory 


gives no rights,” which deny recognition to territorial acquisitions through ` 


force. Yet Bolivia has lost her coast to victorious Chile (whose national 
motto'is: Por la razón o por la fuerzal), and recently the Chaco to, victorious 
Paraguay. Chilean diplomats coolly asserted that they hold what they con- 
quered “with the right of the victor, supreme law of nations,” that they 
“hold by the same title by which the United States holds Puerto Rico.” 
To this writer, who has much sympathy for unhappy Bolivia, but no less 
sympathy for the advanced and splendid country of Chile, it seems that 
Bolivia should not indulge in Utopian illusions. She should, first of all, put 
her own house in order. Then by good diplomacy and friendly support, it 


should not be impossible at the opportune, moment to achieve a truly Pan- 


` American solution for Bolivia’s need of a Pacific Port, a solution acceptable 
to Peru, Bolivia, and Chile, a solution which will end a resentment of over 
half a century and reéstablish genuine good-neighborly relations between 
the Latin American sister republics on the Pees, Bolivia and Chile. 


Josur L, Kunz 
Of the Board of Editors 


International Tribunals Past and Future. By Manley O. Hudson. Wash- 
ington: Carnegie Endowment for International Peace and Brookings 
' Institution; 1944. Pp. xii, 287. Appendix. Index. $2.50. oe 


This book, says the author, is an attempt to summarize the experiences of 
international tribunals and to apply what is to be learned from that experi- 
ence to the immediate problems with which the world is or may be faced. It 
contains, besides a short Introduction on the “Evolution of International 
Tribunals,” and some ‘‘Conclusions,’” two main divisions, one dealing with 


general problems which experience has so far brought to light, and the other ` ` 


with specific problems and suggestions for the future. 

Judge Hudson’s general attitude is one of festina lente, and I suspect that 
one of his main purposes will have been achieved if the reader carries away 
from this book, as he ought to do, two main impressions; firstly, that of the 
greatness of the service which courts can render to-international relations, 
and, secondly,—and this is a point less generally appreciated, and the em- 
phasis which Judge Hudson places on it is therefore all the more welcome 


< 
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—that of the limitations on their functions which arise partly from qualities 
inherent in the judicial process itself, and partly too from the nature of the 
relations between states. He rightly insists that to magnify the role of 
courts in international life is certain not only to lead to disappointment, but 
also to impair their usefulness within their proper function. 

Probably the most difficult of the unsolved problems of international ad- 
judication is to find some easily applicable test for distinguishing the dis- 
putes for which that procedure is genuinely appropriate, and which it is 
therefore reasonable to hope that states will eventually be brought to agree 
to submit to courts as a matter of course, from those other disputes as to 
which it is not, and never will be, reasonable to look for such a consummation; 
or, in other words, what really is the distinction between so-called justiciable 
and non-justiciable disputes? For we are doing no service to the cause of 
international adjudication if, in Judge Hudson’s words, we expect it “to 
relieve politicians of their responsibilities,” if, in short, we imagine that even 
a perfected international judicial organization could ever much reduce, far 
less supersede, the functions of diplomacy in the disposal of disputes. We 
recognize instinctively inside the state the need for a variety of methods for 
dealing with disputes, and the need is certainly not less peremptory in the 
disputes of states. Judge Hudson evidently thinks, and in this the present 
reviewer heartily agrees with him, that Article 15 of the League Covenant 
has indicated the lines on which we can hope to make progress. 

Judge Hudson is very conscious of those numerous practical difficulties 
which are so often airily overlooked by those who have had no first-hand 
experience with international courts,—difficulties of finance, administra- 
tion, and the like —and he is on the whole sceptical of the wisdom of most 
of the extensions of judicial organisation which have been suggested from 
time to time, such as an international prize court, an international criminal 
court, or special courts for international claims, loans, or commercial dis- 
putes. Altogether this is certainly a book which no one who desires to know 
what international courts have done, do now, or can reasonably be expected 
to do in the post-war world, can afford to neglect. 


Jamas L. BRrERLY 
Oxford University 


The United States and the World Court. By Denna Frank Fleming. Garden 

City: Doubleday, Doran; 1945. Pp. 206. Index. $2.00. 

This little book, describing the vain fight for the entrance of this country 
into the Permanent Court of International Justice, appears at a most oppor- 
tune moment, for the Senate will soon have another chance to decide on this 
crucial matter. While the book covers rather familiar ground, never has the 
story of the long struggle over the Court issue been so completely nor so 
eloquently described. The interest of the book is heightened without injury 
to its scholarship by the parti pris of the author, as illustrated by this passage 
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` in the Preface: “This book is a continuation of the author’s studies of the 
handling of treaties for peace by the United States Senate. It is critical of 
the Senate’s long-established ways of killing peace treaties, ... of its 
glacial pace in considering them, of its deadly habit of trying to ‘perfect’ 
great multilateral treaties for our benefit alone, of its scientific technique 
for slowly carving the life out of peace machinery by ‘reservations,’ of its 
egotism in assuming obedience to its sovereign will by the governments of 
sixty other-sovereign nations” (p. 7). And the author puts the following 
all-important questions: ‘‘'We-have demonstrated our obstructive and de- 
structive powers, but can we build an enduring civilization? And can we 
play our part in an ordered world within the limitations of the noose which 
the Senate’s treaty veto constitutes?” (p. 8). 

In nine well-documented chapters the author discusses the American 
origins of the World Court; the Senate fight against the Versailles Treaty and 
the latter’s defeat; the creation of the Court; the successful fight against it 
under Coolidge in spite of overwhelming popular support; the second Root 
mission; the continued debate in the Senate and successful “‘blitz attack on 
the Court”; and the escapist attitude of our peacemakers, relying on the 
outlawry of war with its “toothless pledges.” In a final chapter, “Toward 
the Future,” the author considers four ways to end the present veto power 
of one-third-plus-one of the Senate. These are: 1) a swift constitutional 
amendment; 2) an advance pledge by the Senate to support strong and 
effective organization of the peace; 3) the approval of all controversial inter- 
national agreements by Congressional joint resolutions; and 4) the conduct 
of our foreign affairs through Executive Agreements. 

The first method, abandoning the treaty veto by Constitutional amend- 
ment, is strongly urged by Professor Fleming, and he believes that this would 
not take long if the convention method were used. But the attitude of the 
Senate, as shown by the Connally Resolution, is not very promising, despite 
the fact that it favors by a large majority (85-5) our entrance into a “general 
international organization.” _ For it expressly states that such action can 
only be taken by means of a treaty regularly approved by the Senate by a 
two-thirds vote. But it is still possible, in line with certain precedents, 
notably our entrance into the International Labor Organization, to join the 
new world organization by a mere joint resolution, although there is danger 
that the “courts may some day look hard at the letter of the Constitution 
and invalidate some international action not authorized by ‘treaty’”’ (p. 
178). There still remains one more method: the Executive Agreement. If 
absolutely necessary, our entrance into the new world organization could, 
in the author’s opinion, be effected in this way. In short, if the Senate re- 
mains adamant, it can and will, he thinks, be by-passed, for “the life of this 
nation must go on, and the urgent business of building a world society pro- 

ceed” (p. 183). 


Joan B. WHITTON 
Of the Board of Editors i 
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Missions Diplomatiques et Consulaires. Tome I. By Raoul Rouzier. 

Port-au-Prince: Imprimerie de Etat; 1944(?). Pp. viii, 205. 

This is an interesting and useful guide for diplomats and consuls. A 
curious mélange, composed of bits of diplomatic history, a little international 
law, and excellent practical advice culled from noted authorities or taken 
from M. Rouzier’s own rich experience as consul-general and chef de protocole, 
it is particularly recommended to candidates for the foreign service in this 
or other countries. The author’s candor is refreshing: ‘‘ This book is neither 
a treatise on international law nor a course in diplomacy. It is a guide and 
nothing more. Moreover, in its preparation we have not hesitated 40 do 
exactly like other authors who have drawn generously upon the works of 
their predecessors.” ` 

There is much valuable information in the book, all the way from how the 
ambassador should place his guests at a formal dinner to a discussion of the 
qualities of the ideal diplomat. The treatment of matters of international 
law is of uneven quality; only two pages are devoted to the interpretation 
of treaties, and while the subject of arbitration receives sixteen pages, the 
Permanent Court of International Justice is completely neglected. Most of 
the authorities cited are French, and not the most recent at that, while 
highly pertinent works in English are not referred to at all. For instance, 
the Harvard Research volumes on diplomatic immunities and on consuls 
would have been most helpful, and it seems odd that the author should dis- 
cuss the protection of nationals without using Borchard'’s leading work, 
The Diplomatic Protection of Citizens Abroad. It is to be hoped that Tome 
II will contain an index, and that citations will be fully and correctly given. 
But despite certain obvious defects, this book, for the reasons already stated, 
is as it purports to be an excellent guide, and deserves a place in the libraries 
of diplomats and consuls generally. 

Joun B. WHITTON 
Of the Board of Editors 


The Problem of Inter-American Organization. By M. Margaret Ball. Stan- 
ford: Stanford University Press; 1944. Pp. viä, 117. Appendix. Index. 
$2.00. : 

In years past students of international organization have pointed to sev- 
eral weaknesses in the union of the American states, such as the professed 
refusal to permit action in the political field, the extreme delays incident to 
international legislation or the conclusion of multipartite conventions, the 
lack of enforcement machinery or procedure, and other similar items. They’ 
were usually told by apologists for the Pan-American system that they 
greatly exaggerated these defects and that even if these defects did exist 
they were not important. Two current developments, recent in origin but 
apparently very strong, tend to rectify this picture: the chronic weaknesses 
of the Pan-American system are being admitted—in lieu of rhapsodies over 


630 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the beauties of these weaknesses—, and steps are being taken to cure them— 
with the result of finding them somewhat incurable. 

The present study presents an excellent if unoriginal analysis of the under- 
lying elements of the Pan-American system, the standard theories concerning 
its organization and operation, and its needs or inadequacies. Some very 
sound suggestions are offered for remedying the latter although this is not 
the primary purpose of the study. It should be read with Miss Ruth D.. 
Masters’ recent majesterial Handbook of International Organization in the 
Americas ? at hand, however, in order to complete the factual picture on the 
institutional side, including semi-official and private organizations. And 
it should face more frankly than it does the possibly insuperable difficulties 
in the way of active and effective international organization and administra- 
tion in this hemisphere created by conditions in the Latin-American countries 
themselves and by the tremendous disparity between them and the United 
States, the sole Great Power in the system. 


NOTES 


Le développement de la presse et son influence sur la responsabilité interna- 
tionale de L’Etat. By Raymond Christinger. Lausanne: Roth; 1944. Pp. 
155. In spite of the difficulties inherent in an attempt to carry on scientific 
research on so complex a subject in war time, the author of this volume has 
made a valuable contribution to the analysis of the role of the press in world 
affairs, and the responsibility of the State for its activities. The political 
influence of the press has become so great in the course of the last century 
that almost every state has tried to utilize it as a diplomatic weapon. It 
has become useful not only as a source of information and as a barometer 
of public opinion but also as a means of gaining friends at home and abroad 
and of paving the way for future action, diplomatic or military. Indeed - 
the author thinks that the influence of the press is today so great “that it is 
difficult to permit, in a society of peaceful states, a press which by its atti- 
tude may compromise the efforts of the governments for the organization of 
peace.” When a newspaper endangers peace the state cannot remain in- 
different, for failure to curb such journalistic activities might imply official 
approval. pntg 

Thus the state is constrained to follow closely all that its newspapers are 
printing lest they deliberately or unintentionally create international mis- 
understanding. Yet where freedom of the press prevails the state can not 
be held responsible legally for every newspaper article or all constitutional 
liberties would soon vanish since no government can prevent the detrimental 
effects of journalistic language without exercising rigid censorship controls. 
On the other hand, if a state leaves its press free to compromise good rela- 
tions between, nations, those damaged may well hold it responsible. The 
author thinks it may be necessary to establish some means of compelling 
such states to restore the international harmony menaced by their press. 
He points out that juridical controls are still very imperfect: even the League 
of Nations failed to meet this issue squarely, and never clarified the concept 
of the responsibility of journalists in international matters. 

1 See article by M. Canyes, above, p, 504. 

2 Listed below, p. 642. 
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The author compares three major types of press regimes: complete free- 
dom, regulation, and state operation. He cites Great Britain, the United 
States, and Switzerland as countries with a free press, Fascist Italy as the 
best example of state regulation, and the USSR as the clearest case of a state 
press, where journalists are functionaries of the State. Switzerland, because 
of her permanent neutrality, has special problems, discussed at some length 


, by this Swiss scholar in several interesting sections of his book. Mr. Christ- 


inger’s analysis is a provocative one and merits careful consideration both 
from the pomt of view of freedom of the press and from that of the evolution 
of the rules of international law concerning the responsibility of the state. 


HELEN Dwicut Rem 
American Association of University Women ` 


A Dynamic World Order. By the Rt. Rev. Msgr. Donald A. MacLean. 
Milwaukee: Bruce; 1945. Pp. xii, 235, Appendix. Index. $2.50. The 
catholicity of this ‘volume is its own justification. The author, a sound 


- scholar and member of the American Society of International Law, is also & 


generous humorist as well as a faithful warrior in the church militant. His 
comprehensive grasp of world affairs reinforces his accurate knowledge and 
interpretation of the official pronouncements of the Catholic Church con- 


_ cerning a dynamic world order. 


The basic thesis of Dr. MacLean is that “The unshaken foundation of all 


_ humane, moral, and juridical order is belief in God. Take away this basis 


and all moral law collapses, and there inevitably ensues the destruction of 
peoples, families, and states, as well as the corroding of all social order and 
civilization.” On the subject of the nature of peace Monsignor MacLean 


, quotes St. Thomas Aquinas: “Peace is the work of justice indirectly in s0 


far as justice removes the obstacles to peace, but it is the work of charity 
directly, since charity of its very nature ensures peace.” He sustains his 
thesis with great learning and clarity. His specific constructive suggestions 
for world peace deserve the most thoughtful. consideration and respect. 

This book is a most stimulating and refreshing antidote to the deadening 
philosophy of the economic determinists and of those who seek a mechanistic 
solution for the world’s ills. 

Purr MARSRALL BROWN 
Of the Board of Editors 

Problems of the Postwar World. A Symposium on Postwar Problems. 
Edited by Thomas C. T. McCormick. New York: McGraw-Hill; 1945. 
Pp. vii, 526. Index. $3.75. The contributions to this symposium are, 
made principally by members of the faculty of the Division of the Social 
Studies‘at the University of Wisconsin. The papers of Part I treat of Eco- 
nomic Policy. Part II is entitled “Government and Society.” It is with 
Part III, “International Relations,” that we are chiefly concerned. 

Harold W. Stoke discusses the New Nationalism in the light of the drift 
toward collectivized states. He believes that this tendency transforms the 
economic, social, and cultural relations of states into matters of political 
significance (p. 37 1). Thus for example he points out that measures such - 
as the reciprocal trade agreements negotiated ostensibly to spur international 
trade have been “absorbed as a part of the political arsenal of the United 
States” (p. 274). He discusses the part which science plays in promoting 
nationalism by giving rise to new fears through the possible application of 
new discoveries to warfare. His paper suggests some new lines of thought 
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although frequently identifying “nationalism” with the protection of “na- 
tional interest.” 

Our colleague Pitman B. Potter entitled his ééritribution “The League, 
a League, or What?” His long experience at close range with the old League 
in action has served him well in being able to set forth its merits and its 
defects in the light of the new political scene. He rightly reiterates that 
“it was not so much a failure of the League system as of the members to 
use it”- (p. 304). He is well aware that national politics both here and: 
abroad prevented any attempt to revive and reform the old League. He 
points out certain essentials necessary for effective organized international 
coöperation and he believes that the international community cannot afford 
to dispense with such organization today or in the future. 

H. Donaldson Jordan of Clark University presents a postwar preview of 
American-British Relations and Selig Perlman of Wisconsin does the same 
for Russian-American Relations. The former would rely for continued 
good understanding upon the political identity of interests between Great, 
Britain and the United States while the latter emphasizes the economic re- 
quirements of Russia to draw her into closer relations with us. Howard 
Becker and Hans H. Gerth, both of Wisconsin, have chapters on problems 
related to the occupation of Germany. Far Eastern questions are discussed 
by Frederi¢ A. Ogg of Wisconsin and Inter-American problems by Russell H. 
Fitzgibbon of California. The,symposium closes with H. Gordon Skilling’s 
chapter on “Canada: Good Neighbor to the North.” 

We have mentioned only the papers within the direct field of international 
relations and not those dealing with economic and social policy. The latter 
may indeed be deemed correlative, according to the view of Secretary Stet- 
tinius, as expressed in his broadcast address of May 28, 1945, that “the 
next decade is not likely to be the enforcement of peace, but the. preparation 

_ of the economic and social basis for peace.” The symposium is scholarly and 
objective throughout. 


Of the Board of Editors 


_ Crossroads of Two Continents. By Feliks Gross. New York: Columbia 
University Press; 1945. “Pp. x, 162. Maps. Index. $2.00. The author 
of this volume, a Pole, born as an Austrian citizen in 1906 in the old and 
beautiful city of Cracow, where he pursued his University. studies, was later 
a graduate student in Paris and in 1989 visiting lecturer‘at the London School 
of Economics. He had been for twenty years active in the Polish labor 
movement. From occupied Poland he escaped to this country, representing 
the Polish underground. In 1944 he was appointed lecturer at New York 
University and is also the editor of “New Europe.” ` 

On the basis of an excellent knowledge of European problems and a rich’ 
personal experience, he presents in this small volume the history of proposals 
for a federal solution of Central and Eastern Europe and his own proposals 
for the future. Asasource of information the book is valuable. The history 
of these ideas from 1848 to 1918, and of the attempts in the inter-war period 
of the Little Entente, the Tardieu plan of 1932, the Austro-Italian-Hungarian 
group under the treaty of 1934, of the Balkan Entente, of the Baltic Entente, 
is given. The author is not in-favor of the revival of such purely political 
‘alliances which he correctly considers to have been failures. He wants a real 
federationist movement. He relates developments since 1939: the proposals 
of a post-war Czechoslovak-Polish federation of 1940 and 1942, the 1942 
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agreement between Greece and Yugoslavia for the constitution of a Balkan 

Union, and later proposals of which the Report by the Danubian Club in 

London of October, 1943,-is by far the most detailed. In an Appendix (pp. 

87-1387) thirteen documents, from the Masaryk Declaration of 1918 to the 

above-named Report of 1943, are fully reprinted, followed by a valuable 

bibliography (pp. 139-153) of recent literature on plans for Central and 
rm Europe. 

The author, democrat and socialist, prefers a federation of Albania, Aus- 
tria, Bulgaria, Czechoslovakia, Greece, Hungary, Yugoslavia, Rumania, 
Poland, and the Baltic Republics in one East-Central European Federation, 
or, if this is not possible, in two or three federations. His postulates are: no 
arbitrary combinations of alliances, but integral and democratic federalism; 
no pan-slavist tendency; no single country to be allowed to dominate the 
federation; democratic system within all the states; internal federalization 
(e.g. in Yugoslavia); cultural federalization (full protection.of national minor- 
ities through territorial or cultural autonomy); social federalization through 
land distribution, social justice, and social security,; finally economic federal- 
ization through a customs union and common economic planning. 

The author opposes a direct Pan-European system as envisaged by 
Coudenhove-Kalergi, but wants a European Union composed of sub-unions: 
the EHastern-Central European, a Scandinavian Federation, a “Latin bloc,” 
Belgium and Holland directly connected with Britain, whereas Germany 
remains completely isolated and under control. This European Federation 
must have strong ties with Britain, as exhausted and weak France is unfit for 
leadership, and with the U.S.S. R. He pleads for good relations with the 
Soviet Union, but is opposed to Russian domination and even to a Russian 
sphere of influence in Eastern and Central Europe. The whole Euro- 
pean Union has again to be fitted into the new world-wide international 
organization. 

As to the author’s proposal this reviewer is skeptical. The author himself 
concedes that the international situation is not favorable to the realization of 
his ideas, that the chances have deteriorated since 1948, as the Soviet Union 
is opposed to any federation of small states in Eastern and Central Europe. 
He reluctantly admits that the Baltic Republics have definitively disap- 
peared from the map as independent states. Russia’s resistance to ideas 
such as the author’s is shown by her haste in more or less unilaterally setting 
up a cordon sanitaire à rebours and by the fact that all the new “friendly” 
governments from Helsinki to Vienna and Yugoslavia have Communists 
either at the top (Marshall Tito, Lublin Government) or in the all-important 
posts of the interior, education, and propaganda. 

The author further underestimates the enormous differences between the 
countries which he wants to federate, especially between Eastern and Central 
Europe. Contrary to his opinion on p. 9, what greater difference could there 
be than between a Viennese and a Macedonian inhabitant of Skoplje, be- 
tween a progressive, democratic, Czech bourgeois and an illiterate, barefoot 
Ruthenian peasant of Podwoloczyska? 

The author admits that his program constitutes a tremendous task and 
that it can be realized only through the peoples themselves. Has the war 
really done away with the tremendous nationalism, the bitter feelings be- 
tween Czechs and Poles, Czechs and Magyars, Magyars and Rumanians, 
even between Serbs and Croatians? As a long-range plan, the exclusion of 
Germany, although now psychologically only too well understandable, is a 
basic weakness. | 
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This reviewer naturally wishes Europe well but his intimate knowledge and ' 
experience of things European makes him rather pessimistic about the future 
of this unhappy Continent. 

x Joser L. Kunz 
Of the Board of Editors 

Prejudice: Japanese-Americans, Symbol of Racial Intolerance. By Carey 
McWilliams. Boston: Little, Brown; 1944. Pp. ix, 337. Index. $3.00. 
About two years ago Carey McWilliams wrote Brothers Under the Skin, 
in which he discussed the treatment accorded to racial minorities in the - 
United States with lucidity, with frankness and with authority backed up 
by facts and figures which could not be controverted. From these facts he 
drew certain grim conclusions in the field of international relations—notably 
that there can be no real prospect of international peace in the long run 
unless white men abandon their racial imperialism—and pleaded that the . 
United States should accord, in actual practice, equality before law for all 
racial elements within its borders. 

Mr. McWilliams, with a fellowship from the John Simon Guggenheim 
Foundation and at the request of the American Council of the Institute of 
Pacific Relations, carried on further extensive researches concerning the 
“racial war,” often silent and hidden, but bitter and unrelenting, against 
the Japanese in America and concerning recent developments regarding the 
actual status of American-born Japanese—American citizens in legal prin- 
ciple—and Japanese aliens who cannot become citizens of the United States, 
even if they so desire, since “the days of Pearl Harbor.” The result of this 
study is the book under review. 

In his chapter “The California-Japanese War (1900-1941),” the author 
presents one of the best concise and factual discussions available regarding 
one of the root causes of the present American-Japanese war. He disproves 
the contention that the Japanese-Americans lowered the standard of living 
of the Californians and establishes the fact that the labor of the Japanese 
in the development of marsh lands and desert lands has, on the contrary, 
enriched the State and helped in the development of agricultural products 
which has benefited the people of the whole country. He also establishes 
the fact that, although the Asiatic Exclusion Act was promoted by Cali- 
fornians, ‘‘it is also a matter of record that the racist views of some eminent 
sociologists such as Prof. E. A. Ross, Madison Grant, Lothrop Stoddard, 
and Henry Fairchild Osborn were influential in securing. passage of the act” 
(p. 67). It is impossible to escape the conclusion that the American atti- 
tude towards Japanese immigration has had a major influence on the rela- 
tionship of the two countries. It provided the Japanese militarists material ` 
with which to carry on anti-European and anti-American and at the same 
time Pan-Asian propaganda with effectiveness not only in Japan but all 
over Asia. This is an unpleasant truth often glossed over by American 
scholars (p. 68). 

The rest of the work is devoted to “evacuation of the Japanese from the 
Pacific Coast States,” establishment of relocation camps, the problems of 
their resettlement, and the difficult problems of the future for these Japanese- 
Americans who are victims of race prejudice. Mr. McWilliams argues that 
if the Japanese in Hawaii did not prove to be a military menace and were 
not sent to detention camps, but, on the contrary, have contributed their 
share towards the victory of the American cause, then the wholesale up- ` 
rooting of the Japanese from California and other Pacific Coast States, on 
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the ground of military necessity, is untenable. He discloses some of the 
unsavory political reasons for the action taken which will be of great interest 
to students of the internal politics of the State of ‘California with its bearing 
on the national and international politics of the United States. To be sure, 
war makes for harsh measures; but unfortunately we cannot justify the 
evacuation of the West Coast Japanese even as a war measure. This conten- 
tion of the author hag been strengthened by the opinion of Dr. Robert Red- 
field: “It is doubtful if any deprivation of civil rights so sweeping and cate- 
goric as this has ever been performed under the war powers and justified by 
our courts.” The very core of the problem “‘lies in the fact that the evacua- 
tion and confinement were done on racial basis.” The author then con- 
tends that ‘A precedent of the gravest possible significance has been estab- 
lished in ordering the removal and internment of this one racial minority. 
. . . For perhaps the first time in our national history the Federal Govern- 
ment has singled out for particularly harsh treatment a section of our popu- 
lation and has based the discrimination solely on racial ground (more accu- 
rately, perhaps, on the ground of ancestry)” (pp. 4-5). 

The author gives full measure of praise to the American officials for their 
sympathetic and efficient handling of a most difficult job in the relocation 
centres and gives some of the details as to how the Japanese themselves con- 
tributed largely to the success of the action and also how they aided the 
efforts in relieving food shortages as agricultural laborers. The author gives 
a detailed account of what has happened to the property of the vast majority 
of the Japanese who were forced to leave their homes and come to the fol- 
lowing conclusion (pp. 188-139): 


Even after evacuation was a foregone conclusion, the Federal Govern- 
ment failed to set up any satisfactory system of property custodianship. 
The Government agencies to which were delegated responsibility in the 
matter in most cases either tried to evade this responsibility or joined in 
pressuring the Japanese to dispose of their holdings quickly and in a 
haphazard fashion. The grossest impositions were practised upon the 
Japanese, ranging from petty chiseling to large-scale fraud. 


The agitation against allowing the Japanese-Americans to return to their 
own homes in the Pacific Coast States and thus depriving large numbers of 
American citizens of their birthright is motivated by racial prejudice and 
sordid economic greed. : : 

Problems of racial and religious minorities in the United States, gener- 
ally based upon discriminatory practices, do not receive adequate attention 
from those Americans who are deeply interested in world security and a 
new world order based on Justice, Freedom, and Equality. For this very 
reason, Mr. McWilliams’s courageous and thought-provoking work should be 
read by all who are interested in preserving American democracy in its true 
spirit. The author makes the plea that if we are fighting against Nazism 
and to uphold the sacred rights of man then we must not deprive, through 
legal sanctions of dubious character, or by mob violence, American citizens 
of Japanese ancestry or any minority group of their inalienable rights. 


: TARAKNATH Das 
The College of the City of New York 


Solution in Asia. By Owen Lattimore. Boston: Little, Brown; 1945. 
Pp. ix, 214. Index. $2.00. In the post-war world Asia, with nearly a bil- 
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lion people steadily roused by the world-shaking events of the last quarter of. 
a century and by revolutionary nationalism (pp. 70-73), the extent of which 
is often minimized and misunderstood by so-called experts, will loom large. 

. Various issues involving the political, economic, and cultural emancipation 
of the Asian peoples, including the practice of equality before the law for all 
peoples irrespective of race and color, will have to be solved by enlightened 
statesmanship on the part of powerful Western nations. If they fail to solve 
these issues the world will be faced with another catastrophe of vast 
magnitude. 

Mr. Lattimore, with intimate knowledge of China proper, Mongolia, and 
‘all the countries ‘of Eastern Asia, in his Solution in Asja discusses various 
problems with keen insight and a sense of American responsibility for the 
New World Order, promising really democratic practices and leading to 
the end of colonial imperialism in Asia. The importance of this small 
volume can be measured by the subjects discussed with courage and con- 
. vietion: 1. Importance of Asia in War and Politics; 2. Japan, Exponent of 
Cut-rate Imperialism; 3. Revolution and Nationalism in China; 4. China’s 
Party Politics; 5. War, Prestige, and Politics; 6. The Politics of Attraction; 
_ 7. Political Nature of Security; 8. An Ameérican Policy in Asia. It is written 
in clear and vigorous language and scholars as well as laymen will find it to 
be stimulating and instructive. 

The chapter on “Politics of Attraction” is highly suggestive and valuable. 
The author makes it clear that at the present time Russia, America, and 
China for various reasons are points of attraction to the peoples of Asia. 
The peoples of Asia were attracted to Russia because “they wanted to escape 
` from ‘colonial subjection. They wished the Russians well because the na- 
‘tions which were hostile to the emancipation of colonies were also hostile to 
Russia.” With the growth of military and economic power (industrial 
development), as demonstrated by her success in World War II, Russia’s 
power of attraction has been augmented. If China can demonstrate her 
ability to develop a strong unified state and bring about technological revo- 
lution and champion the cause of Asian Freedom and the rights of minorities 
within her vast domain her power of attraction also will grow and it may be 
expected that East Asia will rally to her leadership. America does not 
favor colonial imperialism. This has been demonstrated by her policy in 
the Philippines and towards other Asian peoples. This has made America 
popular and respected in all Asia. But if America, directly or indirectly, 
supports the colonial Powers of Europe in their policy of keeping the peoples 
of Asia under subjection she will lose her power of attraction which will be 
detrimental to the interests of the American and Asian peoples and their 
security. From this point of view Mr. Lattimore urges that America should 
red a definite policy of ‘‘rapid emancipation” of all colonial peoples in 

ia, 

As in the past so in the future Asia will become the most significant factor 
in world politics. Mr. Lattimore closes his book with the following passage 
which may well serve as food for thought for American statesmen: 


Asia will largely determine the degree to which the capitalist and the 
collectivist world can codperate. The value and significance of freedom 
for newly free peoples will also be put to the proof first and foremost in 
Asia. No longer, therefore, can we think of Asia simply as an area of 
overflow for our surplus energies. Asia will become, instead, a testing 
ground for all our theories and ways of doing things. Failure in Asia 
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would doom our hopes for a codperative world order. Success in Asia 
would prove the survival value of post-war world order toward which 
we are working. The time has come to give Asiatic policy a top priority 
in America’s relations with the world. 

Taraxnata Das: 


College of the City of New York 


The Gentlemen Talk of Peace. By William B. Ziff. New York: Mac-. 
millan; 1944. Pp. vii, 580. Index. $8.00. Declaring that all plans for 
international organization and world peace “ possess the fatal flaw of ignoring 
certain basic facts” and that “without exception, their authors wish to eat 
their cake and have it too” (p. v), Mr. Ziff writes a book which itself dis- 
counts several basic facts. Advancing a ‘sound working proposal” to re- 
group the countries of the World ‘‘into a limited number of self-contained 
Power Aggregates, each capable of sustaining itself through its own markets 
and resources” (p. 454), he apparently identifies economic grievances as the 
major if not the sole cause of war to the exclusion of several others. Can it 
be demonstrated that Germany or Japan were motivated exclusively or even 
primarily by economic considerations in 19389 and 1941? “Lebensraum” 
was less a cause than an excuse; “Hakko-ichiu” (Hight Corners under One 
Roof) springs in part from dynastic and political inspiration for world con- 
quest. Nevertheless Mr. Ziff’s belief that the “three major partners of the 
United Nations” could, if they chose, herd the States of the World into five 
Power Aperet approximates the fact, to which “the remaining states of 
the world would have no other choice than to adjust themselves” (p. 455). 
A fascinating partition of the World into five regions (pp. 456-505) envisages 
a United Europe (west of Russia, north of Lake Chad and the Niger River in 
Africa, and east of the Tigris River in Asia Minor); the Soviet Union (east of | 
the Carpathian Mountains and north of a corridor to the Persian Gulf); a 
United Orient (comprising the remainder of Asia); a Union of the West 
(including America, Australia, New Zealand, the Philippines and Pacific 
Islands west of Java and Borneo—they being attached to the Soviet Union); 
and a provisional negro commonwealth in Africa south of United Europe’s 
African territory. This is advocated as a ‘‘compromise between the ideal of 
international society and the existing era of international discord and dis- 
order” (p. 506), in which each region “would have all the attributes of the 
universal state and would be that state in miniature. ” They must be 
“bound together in some sort of loose union” (p. 511) with a permanent 
capital on some island “‘such as St. Helena” (p. 513) and possessing no police 
power beyond that needed to maintain order on that island. 

It is.anticipated that there “would be no investment by any of the Power 
Aggregates in each other’s territories” (p. 513), such as “American owner- 
ship of Arabian oil or Chinese airways” (p. 514), existing alien ownerships 
being liquidated by the World Court. “Trade would be kept in balance 
for each fiscal period . . . the sole criterion in all large-scale international 
business being the value of the materials involved and the relative energy- 
hours required to produce and transport them” (p. 515). Racial and cul- 
tural problems would dissolve with the erasure of present political bound~ 

aries; “ancient points of pressure and historic antagonisms” should be 
remedied with ‘‘the same genuine concentration of forces utilized by gov- 
ernments in the critical moments of war” (p. 518), by processes of social 
engineering which fit in “with the premises of a workaday world in a tech- 
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nical age” (p. 519). There is much to commend this project to seekers for 
peace who, cin bring themselves to believe that the resultant regions would 
be coreg rather than combative and that their components would be 
recontiled to such status as is assigned to them. The history of mankind 
offers little basis for optimism, however,—or is it contemplated that peoples 
and nationalities are to be kept in line by force? 


- W. LEON GODSHALL 
Lehigh University 


The Common Interest in International Economie Organization. By J. B. 
Condliffe and A. Stevenson. Montreal: International Labor Office; 1944... 
Pp. vi, 185. Appendix. Index. $1.00. At its last session in Philadelphia 
(April-May, 1944) the International Labor Conference adopted a resolution 
“recognizing that a satisfactory international monetary system is essential 
to the full development of mutually advantageous economic relations be- 


tween nations . . . , noting that imports of capital will be needed for re- 
construction, development, and the raising of living standards in many 
countries . . . , recognizing the great contributions which the international 


exchange of goods and services can make to higher living standards and to 
high levels of employment.”’ eat 

Messrs. Condliffe and Stevenson have undertaken here the task of pre- 
senting the case for an expanding volume of world trade, for a, workable 
international monetary mechanism, and for international capital movements, 
in the name of the International Labor Organization. They list as the ob- 
jectives of post-war planning: full employment, social security, economic 
development, and with an excusable tour-de-force of substituting means for 
ends, international collaboration. Within the ideological framework of 
these general objectives, and within the institutional framework of monopo- 
listie competition characterized by large-scale production, concentration of 
economic power—through monopolies and codperating organizations na- 
tionally, and cartel agreements and commodity controls internationally— 
the place of international economic intercourse is examined and restated in 
refreshingly novel terms. , 

The new element.in the approach flows from the emphasis placed on the 
necessity of measures of economie policy which are essential for the attain- 
ment of the benefits of a large volume of economic intercourse in an economic 
environment which is characterized by a constantly increasing area of norma- 
tive interference (which, to be sure, may take the place of private controls). 
Thus, the classical free-trade position with its promise of automatic self- 
regulation is modernized and fitted into a societal arrangement which’ be- 
comes more and more subject to controls. The authors make it adequately 
clear that in their opinion the rigidities and controls of existing economic 
systems are not, per se, disadvantageous to the international exchange of 
goods and services. They result in a limitation of international flows only 
if they are restrictive, either by design (which would be a “wrong” policy), 
or by the perpetuation of policies which were originally conceived as tem- 
porary corrective measures. i i 

In one important respect the book goes one step further than other treatisės 
on the same subject: in order to avoid disturbances in the sphere of inter- 
national economic interaction, and to assure the successful operation of 
economic policies on the national level, it is necessary to codrdinate national 
policies of high-level employment. It is proposed (p. 93) that this be done 


*, 
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through “international arrangements” which, by implication, would become 
the main task of the Economic Council of the new international organiza- 
tion. It is interesting to observe that this problem of “codrdination” 
emerges gradually in contemporary economic contemplations of a theoretical 
and normative nature as the most important premise of successful action. 
The recent League of Nations study on the problems of the transition from 
war to peace (League of Nations, Economic and Financial Section: The 
Transition from War to Peace Economy, Part I, 1943) pleads for the coördina- 
tion of the relaxation of war controls. The current discussion on the inter- 
pretation of the authority of the International Fund under the Bretton 
Woods agreements is, in essence, a controversy about the permissibility of 
unilateral full-employment policies. In the light of this discussion one may 
well argue that the basic issue, as yet, is not the international codrdination 
of full-employment policies but the recognition of a sustained high level of 
employment as a primary objective of national policies, particularly in the 
United States. - 

The only minor flaw in the book worth mentioning is the rather non- 
committal “explanation” of cyclical unemployment as the'result “of a 
breakdown i in price relationships impeding the exchange of goods and serv- 
ices.” This colorless phrase is the more unnecessary aince the authors show 
later (p. 97) when they deal with the fluctuations in the rate of private in- 
vestments that they know exactly what they have in mind. 


J. Hans ‘ADLER 
Washington 


International Cartels in the Postwar World. By J. Anton deHaas. Wash- 
ington: American Enterprise Association; 1944. Pp. 50. Appendix. $.50. 
Professor deHaas discusses in his interesting and stimulating study current 
conceptions and misconceptions about coöperation of private entrepreneurs 


‘(and governments) in the marketing of commodities in international trade. 


The author attributes the violent opposition against international market 
controls to a set of unfounded assumptions, political and economic, which he 
considers onesided and not supported by a comprehensive empirical inves- 
tigation. In the opinion of Mr. deHaas a cartel, like other organized 
agglomerations of social power, may be used for either socially undesirable 
or desirable purposes. Under proper regulation, national and international, 
it may become a workable organizational pattern for the moderation of 
business fluctuations and to serve balanced expansion of world trade. The 
author regards coérdination of activities in international economic inter- 
course, by agreements of private entrepreneurs or governments, as the only 
possible course if unregulated chaos is to be avoided. He does not deny 
that cartel members occasionally abused economic power in the past. How- 
ever, he does not conclude that such abuses are inherent in international 
market coöperation. He suggests that “no agreement be made except with 
the full knowledge of the government cartel commission and always subject 
to its approval.” An adequate critical review of Professor deHaas’ little 
study would require space almost transcending the extent of his thought- 
provoking work. The student of international relations who is conversant 
with customary treatments of this subject will find here a different approach 
to the important problem of international cartels. 


Ervin HEXNER 
The University of North Carolina 
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Political Handbook of the World. By Walter H. Mallory, ed., 1945. New 
York: Harper; 1945. Pp. vi, 197. $2.75. This well-established and gen- 
erally valuable reference work has been brought up to date, giving the major 
skeleton facts concerning governments, parliament, parties, and the press in 
the countries of the world as of January 1, 1945. Brief quotations from 
constitutions and other important laws are included. As usual the data are 
based on both official and private sources which are not cited but which the 
editor considers reliable. : 

A few questions may be raised in an effort to offer helpful criticism. The 
statement that the National Socialist Party, “demanded particularly the 
abrogation of the Versailles Treaty, equality of armaments, and the eventual 
union of all Germanic peoples in one German State” (p. 71), appears.to be 
something of an understatement of its admittedly ‘aggressive nationalistic 
policy.” Possibly this statement was taken over unchanged from some edi- 
tion published prior to 1938. We would hate to have an editorial writer— 
or.a student—depend on that characterization. And is “geographical” an 
adequate description of the “character” (p. 72) of Karl Haushofer’s Zeit- 
schrift fùr Geopolitik? Further, the designation of the Speaker of the House 
of Commons as “Conservative” (p. 74) is misleading since it is his tradi- 
tional duty to be absolutely non-partisan. Although the Third Interna- 
‘ tional has been abolished its “British section” is still listed (p. 77) as the 
publisher of the London Daily Worker. 

Several countries previously listed but overrun by the armies of the Axis 
have been omitted in this edition on the ground that ‘‘their status will not be 
finally determined until the end of the war” (Foreword). Why should 
Ethiopia be listed among them? 

In spite of these questions and possibly others of a similar nature, we are 
grateful for this helpful compendium. 

Jonn Brown Mason 
Washington 


The Jewish Refugee. By Arieh Tartakower and Kurt R. Grossmann. 
New York: Institute of Jewish Affairs of the American Jewish Congress and 
World Jewish Congress; 1944. Pp. xiii, 676. Appendixes. Index. $5.00. 
This is the story of the Jewish refugee—a dispassionate and objective record 
of the millions of Jews who were driven out of their own countries, losing 
thereby both their properties and their professional positions. It is, at the 
same time, the story of the lack of understanding and callousness of govern- 
ments which closed the doors of their countries in the face of people in deadly 
danger. Another aspect—and not the least important—of the mentality of 
appeasement is revealed, a chapter which is not yet closed by any means. 
The complete failure of intergovernmental efforts to aid the refugees,—the 
Office of High Commissioner for Refugees, the Evian and the Bermuda Con- 
ferences,—is described. 

The authors tell first about the Jewish refugees during and after World 
War I. The bulk of the book deals with the various countries of refuge and 
settlement, each of them in a special chapter. Palestine is reported upon 
first. One of the most horrifying accounts appears in this chapter. The 
authors compiled a list of 28 ships in which Jewish refugees tried to migrate 
to Palestine “illegally” in 1989 and 1940. The list starts with a Greek boat 
carrying 700 passengers—this boat was fired at by the English. The unfor- 
tunate Struma, which sank with 700 passengers, but two of them surviving, ' 
is mentioned. The list ends: “Two unknown boats, 3000 passengers; fate of 
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boats unknown.” The chapter on France, written by Henri Sinder, gives a 
vivid account of the atrocities committed by the Vichy Government. In the 
chapter on Great Britain the laws and regulations pertaining to aliens and 
refugees are presented. There is also a statistical chapter though the 
authors admit that some of the statistics may not be completely reliable. 
The enormous efforts and achievements of private J Seah organizations 
form the topic of another chapter. In the last chapter possible solutions are 
discussed and a new international agency to be created after the war is pro- 
posed. This agency should consist of official representatives of governments 
and should be entrusted with the complete work of repatriation, emigration, 
and colonization; its funds should be contributed by a new League of Nations 
or by all the states. This demand is certainly fully justified. The problem 
of the Jewish refugees is an international problem par ezcellence, it can never 
be solved by isolated efforts of the single states. The handling of this prob- 
lem will be a precedent-setting test of future international coöperation. 

The book would have gained if the presentation had been more condensed 
and repetitions had been avoided. But an imposing array of facts has been 
carefully collected; the bibliography contains nearly 900 items. 


F. SCHREIER 
New York City 
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| UNITED STATES 
STATUTE CONCERNING THE FOREIGN SERVICE 
Public Law 48, 79th Congress; May 8, 1945 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assémbled, 

Suction 1. ` It is the purpose of the Congress to enable the Department 
of State, pursuant, to its responsibilities under the Constitution and statutes 
of the United States, more effectively to carry out its prescribed and tradi- 
tional responsibilities in the foreign field; to strengthen the Foreign Service 
permitting fullest utilization of available personnel and facilities of other 
departments and agencies and coérdination of activities abroad of the 
United States under a Foreign Service for the United States unified under 
the guidance of the Department of State. - 

Suc. 2. That section 1 of the Act entitled “An Act for the grading and f 
classification of clerks in the Foreign Service òf the United States of America, 
and providing PODENA therefor,” as amended, is hereby amended to 
read as follows: 

“Suction 1. The E rE fiscal, and clerical personnel of the 
Foreign Service of the United States of America shall be graded and classified 
as follows, and shall receive, within the limitation of such appropriations 'as 
the Congress may make, the basic compensation specified, and shall, within 
the salary range indicated, be entitled to administrative promotions in com- 
pensation which shall be made in accordance with the laws prescribing 
promotion of civil-service personnel as respects the administrative groups 
and under such rules and regulations as the Secretary of State may prescribe 
for senior and junior clerks: 

“Administrative officers: Class I, $4,600 to $5,600; class II, $3,800 to 
$4,600; class ITI, $3,500 to $4,100. . 

“Administrative assistants: Class I, $3,200 to $3,800; class II, $2,900 to 
$3,500; class III, $2,600 to $3,200. , 

“Clerks: Class I, senior clerks, $2,300 to $2,900; class II, junior clerks, all 
clerks whose pocipensstion as fixed by the Secretary of State i is leas than 
$2,300 per annum.’ 

Src. 3. That section 3 of the na of February 23, 1931, as amended, is 
amended to'read as follows: 

“Suc. 3. , The Secretary of State is hereby authorized to grant at all posts, 
allowances for living quarters, heat, light, fuel, gas, and electricity, and at 
posts where in his judgment it is required by the public interests for the 
purpose of meeting the unusual or excessive costs of living ascertained by 
him to exist, to grant post allowances to clerks assigned there and also to 
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other employees of the Foreign Service of the United States who are Ameri- 
can citizens, within such appropriations as Congress may make for said pur- 


pose: Provided, That all such allowances shall be accounted for to the Secre- , 


tary of State in such manner and under such rules and regulations as the 
President may prescribe, and the authorization and approval of such expendi- 
tures by the Secretary of State as complying with such rules and regulations 
shall be binding upon all officers of the Government: Provided, however, That 
all such allowances and the reasons therefor shall be reported to the Congress 
with the annual budget.” 

_ Suc. 4.~ That paragraph (a) of section 10 of the Act of February 23, 1931, 
as amended, is hereby amended to read: 

“Sec. 10. (a) The officers in the Foreign Service of the United States 
shall hereafter be graded and classified as follows, with the salaries of each 
class herein affixed thereto, except as increases in salaries are authorized in 
section -33 of this Act: 


“ Ambassadors and Ministers, as now or hereafter REES Foreign Jers 


ice officers as follows: Class I, $9,000 to $10,000; class II, $8,000 to $8,900; 
class III, $7,000 to $7,900; class IV, $6,000 to $6,900; class V, $5,000 to 
$5,900; class VI, $4,500 to $4,900; class VII, $4,000 to $4,400; class VIII, 
$3,500 to $3,900; unclassified; $2,500 to $3,400: Provided, however, That as 
many Foreign Service officers above class VI as may be required for purposes 


of inspection may be detailed by the Secretary of State for that purpose.” | 


Sec. 5. That section 10 of the Act of February 23, 1931, is further 
amended by adding at the end thereof the following new paragraph (c): 

“Sec. 10. (c) The Secretary of State is hereby authorized to assign for 
special duty as officers of the Foreign Service for nonconsecutive periods of 
not more than four years, qualified persons holding positions in the Depart- 
ment of State, and, at his request, qualified persons holding positions in any 
other department or agency of the United States who have rendered not less 
than five years of Government service, and persons so assigned shall be 


eligible during the periods of such assignment to receive the allowances: 


authorized by the provisions of section 19 of this Act. Persons assigned 


under the authority of this section shall be eligible to receive all benefits ~ 


provided by civil-service law and regulation in the same manner and subject 
to the same conditions as though they were serving in their regular civil- 
service positions and upon termination of their assignment shall be rein- 
stated in the respective department or agency from which loaned. The 
salaries and allowances of such persons shall, notwithstanding the provisions 
of any other law, be paid throughout the periods of such assignments from 
the appropriations provided for the Department of State.” 


Sec. 6. Section 14 of the Act of February 23, 1931, is amended to read . 


as follows: 
“Sec. 14. That the Secretary of State is directed to report from time to 
time to the President, along with his recommendations, the names of those 
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` Foreign Service officers who by reason of efficient service have demonstrated 
special capacity for promotion to the grade of minister or ambassador and 
the names of those Foreign Service officers and clerks and officers and em- 
ployees in the Department of State who by. reason of efficient service, an 
_ accurate record of which‘ shall be kept in the Department of State, have 
demonstrated special efficiency, and also the names of persons found upon 
taking the prescribed examination to have fitness for appointment to the 
Service, and any Foreign Service officers who may hereafter be promoted toa 
higher class within the classification prescribed in section 10 of this Act, as 
amended, shall have the status and receive the compensation attaching to 
such higher class from the date stated in his commission as the effective date 
of his promotion to such higher class.” 

Suc. 7. Section 16 of the Act of February 23, 1931, is , amended to read 
as follows: >.. 

“Suc. 16. That every secretary, soul general, consul, vice consul, or 
Foreign Service officer, and, if required, any other officer or employee of the 
Foreign Service or of the Department of State before he enters upon the 
duties of his office shall give to the United States a þond in such form and in 
such penal sum as the Secretary of State shall prescribe, with such sureties 
as the Secretary of State shall approve, conditioned without division of 
penalty for the true and faithful performance of his duties, including (but’ 
not by way of limitation) certifying vouchers for payment, accounting for, 
paying over, and delivering up of all fees, moneys, goods, effects, books, , 
records, papers, and other property that shall come to his hands or to the ' 
hands of any other person to his use as such officer or employee under any 
law now or hereafter enacted and for the true and faithful performance of all 
other duties now or hereafter lawfully imposed upon him as‘such officer or 
employee, and such bord shall be construed to be conditioned for. the true 
and faithful performance of all official duties of whatever character now or 
hereafter lawfully imposed upon him, or by him assumed incident to his 
employment as an officer or employee of the Government: Provided, That 
notwithstanding any other provisions of law, upon approval of any bond 
given pursuant to this Act, the principal shall not be required to give another 
separate bond conditioned for the true and faithful performance of only a 
part of the duties:‘for which the bond given pursuant to this Act is condi- 
tioned: Provided further, That the operation of no existing bond of a Foreign 
Service officer or vice consul shall in any.way be impaired by the provisions 
of sections 1-23; 23f-23]1, title 22, of the United States Code: Provided 
further, That the bond of a Foreign Service officer shall be construed to be 
conditioned for the true and faithful performance òf all acts of such officer 
incident to his office regardless of whether- commissioned as diplomatic, 
consular, or Foreign Service officer. The bonds hérein mentioned shall be 
deposited with the Secretary of the Treasury: Provided further, That nothing 
herein contained shall be deemed to obviate the necessity of furnishing any 
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bond which may be required pursuant to the provisions of the Subsistence 
Expense Act of 1926, as amended.” $ 

Sac. 8. Section 19 of the Act of February 23, 1931, is amended to teid 
as follows: 

“Sec. 19. Under such regulations as the President may. prescribe and 
within the limitations of such appropriations as may be made therefor, 
which appropriations are authorized, ambassadors, ministers, diplomatic, 


consular and Foreign Service officers may be granted allowances for living - 


- quarters, heat, light, fuel, gas, and electricity; for representation; and also 


post allowances wherever the cost of living may be proportionately so high ' 


that in the opinion of the Secretary of State such ‘allowances are necessary to 
enable such ‘diplomatic, consular, and Foreign Service officers to carry on 
their work efficiently: Provided, That all such allowances shall be accounted 
for to the Secretary of State in such manner and under such rules and regula- 
tions as the President may prescribe and the authorization and approval of 
such expenditures by the Secretary of State as complying with such rules and 
regulations shall be binding upon all officers of the Government: Provided 
further, That the Secretary of State shall report all such expenditures annu- 


- ally to the Congress with the Budget estimates of the Department of State.” - 


Sec. 9. Section 21 of the Act of February 28, 1931, is amended to read as 
follows: 
_ “Suc. 21. That any Foreign Service officer may be assigned for duty in 
the Department of State or in any department or agency of the Government 
in the discretion of the Secretary of State without loss of class or salary, such 
assignment to be for a period of not more than three years unless the publie 
interest demands further service, when such assignment may be extended 
for a period not to exceed one year, upon completion of which four-year 
assignment ahd reassignment to the field, he may not again be assigned for 


duty in the Department of State or in any other department or agency of the . 


Government until the expiration of at least three years of field duty. Any 
ambassador or minister, or any Foreign Service officer of whatever class, 


detailed for duty in connection with trade conferences, or international.’ 


gatherings, congresses, or conferences,,or for other special duty not at his 

post or the Department of State, except temporarily for purposes of consulta- 

tion, shall be paid his salary and expenses of travel and subsistence at the 
` rates prescribed by law.” 

Sxc. 10. Section 31 of the Act of February 23, 1931, is amended to read 
as follows: 

“Bec. 31. There shall be in the Department of State a Board of Foreign 
Service Personnel for the Foreign Service, whose duty it shall be to recom- 
mend promotions in the Foreign Service and to furnish the Secretary of 
State with lists of Foreign Service officers who have demonstrated special 
capacity for promotion to the grade of Minister or Ambassador. The 

. Board shall be composed of not more than three Assistant Secretaries of 
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State, one of whom shall be the Assistant Secretary of State having supervi- 
‘sion over the Division of Foreign Service Personnel and who shal] be Chair- 
man, an officer of the Department of Commerce designated by the Secretary 
of Gonmicies and acceptable to the Sécretary of State, and an officer of the 
Department of Agriculture designated by the Secretary of Agriculture and 
acceptable to the Secretary -of State. The officer of the Department of 
Commerce shall sit as a member of the Board only when nominations and 
assignments of commercial attachés, the selection or assignment of Foreign 
Service officers for specialized training in commercial work or other matters of 
interest to the Department of Commerce are under consideration; the officer 
of the Department of Agriculture shall sit as a member of the Board only 
when nominations and assignments of agricultural attachés, the selection or ` 
assignment of Foreign Service officers for specialized training in agricultural 
work or other matters of interest to the Department of Agriculture are under 
consideration. The Chief of the Division of Foreign Service Personnel of the 
Department of State and one other member of that Division may attend the 
meetings of the Board and one of them-shall act as secretary but they shall 
not be entitled to vote at its proceedings. No Foreign Service officer below 
class I shall be assigned as Chief of the Division of Foreign Service Personnel, 
nor shall such officer be given any authority except of a purely advisory 
character over promotions, demotions, transfers, or separations from the 
service of Foreign Service officers. The Director of the Office of the Foreign - 
Service shall be assigned’ from among officers of the Foreign Service, but no 
Foreign-Service officer below class I shall be so assigned.” 

Suc. 11. Revised Statutes 1699, 1700, and 1701 are hereby repealed. | 

Suc. 12. Section 7 of the Act of February 5, 1915 (38 Stat. 807), restrict- 
ing the transaction of business by diplomatic officers, shall apply, with the 
‘exception of consular agents, to all officers and employees of the Foreign 
Service. 

Approved May 3, 1945. s = 


GREAT BRITAIN 


STATUTE CONCERNING PRIVILEGES AND IMMUNITIES OF INTERNATIONAL 
ORGANIZATION * 


7 & 8 Geo. 6, Chh; November 17, 1944 ; 

An Act to make provision as to the immunities, privileges and capacities of 
international organisations of which His Majesty’s Government in the 
United Kingdom and foreign governments are members; to confer im- 
munities and privileges on the:staffs of such organisations and representa- 
tives of member governments and in respect of premises and documents 
of such. organisations; to remove doubts as to the extent to which repre- 
sentatives of foreign Powers attending international conferences and the 

* Diplomatic Privileges (Extension) Act, 1944. Text from British Information Services. 
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staffs of such representatives are entitled to diplomatic immunities; to 
. amend the Diplomatic Priviléges (Extension) Act, 1941; and for purposes 

connected with the matters aforesaid. 
[17th November 1944.] 


Be it enacted by the King’s most Excellent Majesty, by and with the 
` advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Taniament i assembled; and by the authority of the same, as 
follows: 


1.—(1) This section shall apply to any organisation declared by Orde in 
Council to be an organisation of which His Majesty’s Government in the 
United Kingdom and the government or governments of one or more foreign 
sovereign Powers are members. 


(2) His Majesty may by Order in Council— 
(a) provide that any organisation to which this section applies (herein- 
after referred to as “the organisation”) shall, to such extent as 
` may be specified in the Order, have the immunities and privileges 
set out in Part I of the Schedule to this Act, and shall also have the 
legal capacities of a body corporate; a 
(b) confer upon suéh number of officers of the organisation, other than 
British subjects, as, may be specified in the Order, being the 
holders of such high offices in the organisation as may be specified 
in the Order, and upon any person who is the representative of a - 
member government on the governing body or any committee of 
. the organisation, to such extent as may be so specified, the immu- 
nities and privileges set out in Part II of the Schedule to this Act; 
(c) Senter upon such other classes of officers and servants of the or- - 
M _ganisation (including British subjects holding such high offices as 
aforesaid or representing any member government as aforesaid) 
as may be specified in the Order to such extent as may be so 
specified, the immunities and privileges set out in Part III of the 
Schedule to this Act: 

Provided that the Order in Council shall not confer a exemption from 
taxes or rates upon any person who is a British subject and whose usual 
_ place of abode is in the United Kingdom. 

(3) Where immunities and privileges are conferred on any persons by an 
` Order in Council made under the last foregoing subsection, the ere of 
State— 


(a) shall-compile a list of the persons entitled to immunities and priv- 
ileges conferred under paragraph (b) of that subsection, and may 
compile a list of the persons entitled to immunities and privileges 
conferred under paragraph (c) of that subsection; 

®) shall cause any list compiled under this subsection to be published 
in the London, Edinburgh and Belfast Gazettes; and 
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(e) whenever any person ceases or begins to be entitled to the im- 
munities and privileges to which any such list relates, shall amend 
the list and cause a notice of the amendment, or, if he thinks fit, 
an amended list, to be published as aforesaid. 


“(4) ‘Every list or notice published under the last foregoing subsection shall 
state the date from which the list or amendment takes or took effect; and the 
fact that any person is or was included or not included at any time among 
the persons ‘entitled to the immunities and privileges in question may, if a 
list of those persons Kas been so published, be conclusively proved by produc- 
ing the Gazette containing the list, or, as the case may be, the last list taking 
effect before that time, together with the Gazettes (if any) containing notices 
of the amendments taking effect before that time, and by showing that the 
name of that person is or,was at that time included or not included in the 
said list. 


(5) Where privileges and immunities are conferred under paragraph (a) 
or paragraph (b) of subsection (2) of this section upon any organisation or 


- person, section seventy-eight of the War Damage Act, 1943 (which relates 


` 


to the páyment of contributions in respect of property owned by a foreign 
State or the Sovereign or envoy of a foreign State) shall apply to that or- 
ganisation or person in like manner as it Cappu to a foreign State or the 
envoy of a foreign State. 

(6) This section and the next following section shall remain in force for the 
period of five years beginning with the date of the passing of this Act and 
shall then expire: 

Provided that, if at any time while the said sections are in force an address 
is presented to His Majesty by each House of Parliament praying that the 
said sections shall be continued in force for a further period not exceeding. 
five years after the time at which they would otherwise expire, His Majesty 
may by Order in ‘Council direct that the said sections shall continue in force 
for that further period. 


2.—(1) Every Order in Council made under subsection (1) or subsection ' 
(2) of the last foregoing section shall be laid as soon as may be before Parlia- 


. ment, and if an address is presented to His Majesty by either House of Parlia- 


ment, within the period of forty days beginning with the day on which any 
such Order is laid before it, praying that the Order be annulled, His Majesty 
in Council may annul the Order and it shall thereupon cease to have effect, 
but without prejudice to the validity of anything done thereunder in the 
meantime or to the making of a new Order. 

(2) In reckoning the said period of forty days, no account shall be taken of 
any time during which Parliament is dissolved or prorogued, or during which 
both Houses are adjourned for more than four days. ; 

(8) Section one of the Rules Publication Act, 1893, shall not apply to any 
such Order in Council. ; 


l A ¥ 
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(4) Any such Order in Council may be varied or revoked by a subsequent _ 
(Order i in Council made in like manner. 


‘3.—(1) Where a conference is held in the United Kingdom and is attended, 
by the representatives of His Majesty’ s Government in the United Kingdom 
and the government or governments of one or more foreign sovereign Powers, 
and it appears to the Secretary of State that doubts may arise ag to the 


extent to which the representatives of such foreign Powers and members of 


their official staffs are entitled to diplomatic immunities, he may— 


(a) compile a list of the persons’ aforesaid who are entitled to such. 


immunities, and cause that list to be published in the London, 
Edinburgh and Belfast Gazettes; and 
(b) whenever it appears to the Secretary of State that any person ceases 
_ or begins to be entitled to such immunities, amend the list and | 
cause a notice of amendment or, if he thinks fit, an amended list, | 
, to be published as aforesaid; 
and every representative of a foreign Power who is for the time being in-' 
cluded in the list shall, for the purpose of any enactment and rule of law or 
custom relating to the immunities of an envoy of a foreign Power accredited 
to His Majesty, and of the retinue of such an envoy, be treated as if he were 
such an envoy, and such of'the members of his official staff as are for the time 
being included in. the list shall be treated for the purpose aforesaid as if they- 
were his retinuc. 

(2) Every list or notice published under the last foregoing subsection in 
relation to any conference shall include a statement of the date from which 
the list or amendment takes or took effect; and the fact that any person is or 
was included or not included at any time among the persons entitled to 
diplomatic immunities as representatives attending the conference or as 
members of the official staff of any such representative may, if a list of those 
` persons has been so published, be, conclusively proved by producing the 
Gazette containing the list or, as the case may be, the last list taking effect 
before that time, together with the Gazettes (if any) containing notices of the 
amendments taking effect before that time, and by showing that the name of 
that person is or was at that time included or not included in the said list. 


4. Nothing in the foregoing provisions of this Act shall be construed as 
precluding His Majesty from declining to accord immunities or privileges to, 
or from withdrawing immunities or privileges from, nationals or representa- 
tives of any Power on the ground that that Power is failing to accord .cor- 
responding immunities or privileges to British nationals or répresentatives. 

.5, Where diplomatic privileges and immunities have been extended by the 
Diplomatic Privileges (Extension) Act, 1941, to the members of the govern-, 
ment of any foreign Power or of a provisional government, or to the members 
of any national committee or other foreign authority and, since such exten- 

.sion took effect, the government, committee or authority has ceased to be 
established, or has ceased to be wholly established, in the United Kingdom, 


1 


n 
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the Act shall nevertheless continue to apply (so long as it remains in force), 
and be deemed never to have ceased to apply, in relation to members of that 
government, committee or authority, or persons employed: on the official 


staff of any such member, who perform their functions wholly or partly in 
the United Kingdom. 


6. This Act may pe oo as the Diplomatic Privileges (Extension) Act, 
I4. 


SCHEDULE 
Part I 2 
Immunities and Privileges of the Organisation 

1. Immunity from suit and legal process. 

2. The like inviolability of official archives and premises occupied as offices 
as is accorded in respect of the official archives and premises of an envoy of a 
foreign sovereign Power accredited to His Majesty. 

3. The like exemption or relief from taxes and rates, other than taxes on 
the importation of goods, as is accorded to a foreign sovereign Power. 

4, Exemption from taxes on the importation of goods directly imported by 
the organisation for its official use in the United Kingdom or for exportation, ` 
such exemption to be subject to compliance with such conditions as the 
Commissioners of Customs and Excise may prescribe for thé protection of the + 
Revenue. 


Part II - l 


Immunities and Privileges of High Officers and Goneoninent Representatives 

1. The like immunity from suit and legal process as is accorded to an 
envoy of a foreign sovereign Power accredited to His Majesty. 

2. The like inviolability of residence as is accorded to such an envoy. 

3. The like exemption or relief from taxes and rates as is accorded to such 
an envoy. ec 


Parr III 


` Immunities and Privileges of Other Officers and Servants | 
1. Immunity from suit and legal process in ‘respect of things done or 
omitted to be done in the course of the performance of official duties. 
2. The following exemption or relief from taxes and rates: 
(a) in the case of a British subject who is a national or citizen of, or 
belongs to, any-part of His Majesty’s dominions outside the 
United Kingdom and would, if he were not a British subject, be 
qualified to receive the immunities and privileges set out in Part 
II of this Schedule, the like exemption or relief from taxes and - 
rates as is accorded to an envoy of a em sovereign Power 
accredited to His Majesty; 
(b) in any other case exemption from income ee in respect of emolu- 
ments received as an officer or servant of the organisation. 


+ 
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UNITED STATES—GERMANY—GREAT BRITAIN—SOVIET UNION 
UNCONDITIONAL SURRENDER OF GERMAN AND ITALIAN FORCES AT CASERTA * 
i May 2, 1945 — 


Enemy land, sea, and air forces commanded by General von Vietinghoff- 
Scheel have surrendered unconditionally to Field-Marshal Sir Harold Alex- 
ander. The terms of the surrender provide for the cessation of hostilities at . 

12 noon G.M.T. Wednesday, May 2, 1945. 

' The instrument of surrender was signed on Sunday afternoon, April 29, 
~ at Allied Force Headquarters at Caserta by two German plenipotentiaries ` 
and by Lieutenant-General W. D. Morgan, chief of staff of Allied Force 
Headquarters. One German representative signed on behalf of General von 
Vietinghoff-Scheel and the other on behalf of Obergruppenfiihrer Karl: 
Wolff, supreme commander of the 8:5. and police and the German general 

plenipotentiary of the Wehrmacht in Italy. 

After signing the document of unconditional surrender the two German 
plenipotentiaries returried by a secret’ route to General Vietinghoff’s head- 
quarters in the High Alps to arrange the surrender of German and Italian 
land, air, and naval forces. 

The territory in General Vietinghoff’s Southwest command includes all | 
Northern Italy to the Isonzo river in the Northwest and the Austrian provinces 
of Vorarlberg, Tirol, and Salzburg, and portions of Carinthia and Styria. 

The enemy’s total forces, including combat and rear echelon troops, sur- 
rendered to the Allies are estimated to number nearly 1,000,000 men. The 

` fighting troops include the remnants of twenty-two German and six Italian 

Fascist divisions. 

The instrument of surrender consists of six short PEE Three 
appendices giving details pertaining to the land, sea, and air forces were 

_ attached to the instrument. 

The following terms are imposed: 

' First, unconditional surrender by the German EN EET south: 
west, of all forces under his command or control on land, sea, or air to the ` 
Supreme Allied Commander, Mediterranean theatre of operations. 

Secondly, the cessation of all hostilities on land, on sea, or in the air by . 
enemy forces at 1200 hours G.M.T., May 2, 1945. 

Thirdly, the immediate immobilisation and ,disarmament of enemy : 


" . ground, sea, and air forces. 


Fourthly, an obligation on the part of the German commander‘in-chief, 
Southwest, to carry out any further orders issued by the Supreme Allied 
Command, Mediterranean theatre. 

Fifthly, disobedience of orders or failure to comply with them will be dealt 
with in accordance with the accepted laws and usages of war. a 

* Communiqué of Allied Force Headquarters, Mediterranean; oe Times, Tonda May 3, 
1945, p. 4. 
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The instrument of surrender stipulates that it is independent of, without 
prejudice to, and will be superseded by, any general instrument of surrender 
imposed by or on behalf of the United Nations and applicable to Germany 
and the German armed forces as a whole. 

The instrument of surrender and appendices is written in English and Ger- 
man. The English version is the authentic text. 

The decision of the Supreme Allied Command, Mediterranean theatre, 
will be final if any doubt or dispute arises as iito the meaning or interpretation 
of the surrender terms. 

The signing took place in the office of General Morgan in the presence of 
British, United States, and U.S.S.R. officers, including Lieutenant-General 
Robertson, Chief Administrative Officer, Allied Force Headquarters; Major- 
General Lemnitzer, Deputy Chief of Staff; Rear-Admiral H. A. ‘Packer, 
Chief of Staff to the Commander-in-Chief, Mediterranean; Rear-Admiral 
8.5. Lewis, Chief of Staff to the Commander. United States Naval Forces in 
North African Waters; Major-General Chauncey, Chief of Staff to Mediter 
ranean Allied Air Forces; Air Vice-Marshal G. B. A. Baker, Chief of Staff 
to the Deputy Air Commander-in-Chief; and many other senior allied staff 
` officers. 


UNITED STATES—FRANCE—GERMANY-—GREAT BRITAIN— 
SOVIET UNION * 


UNCONDITIONAL SURRENDER oF GERMAN FORCES AT RHEIMS + 
May 8, 1945 


1. We, the ‘diderdloned: acting by authority of the German High Com- 
mand, hereby surrender unconditionally to the Supreme Commander, Allied 
3 Hixpeditionary Force, and simultaneously to the Soviet High Command, all ' 
forces on land, sea, and in the air who are at this date under German control. 

2. The German High Command will at once issue orders to all German 
military, naval, and air authorities and to all forces under German control 
to cease active operations at 2301 hours [11:01 p.u.] Central European Time 
on 8 May and to remain in the positions occupied at the time. No ship, 
vessel or aircraft is to be scuttled, or any eae done to their nat machin- 
ery or equipment. 

3. The German High Command will at once issue to the appaia 
commanders and ensure the carrying out of any further orders issued by the 
. Supreme Commander, Allied Expeditionary Force, and by the Soviet 

High Command. ` 
4, This Act of Military Surrender is without prejudice to, and will be 


* The United States and Great Britain acted in behalf of all Allied forces; France, Ger- 
many, and Russia individually. . 
t Text in The New Fork Times, May 9, 1945, p. 3. 
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superseded by, any general instrument of surrender imposed by, or on behalf 
of, the United Nations and applicable to Germany and the German armel 


"Forces as a whole. 


5. In the event of the German High Command or any of the forces ide 
their control failing to act in accordance with this Act of Surrender the 
Supreme Commander, Allied Expeditionary Force, and the Soviet High 
Command will take such punitive or other action as they deem appropriate. 

Sigs at Reims, France, at 0241 hours [2:41 a.m.] on 7 May, 1945: 

On behalf of ihe German High Command—Jovu 
In the presence of: 
On behalf of the Supreme Commander, : 
Allied Expeditionary Force—W. B. SmrrE. 
On behalf of the Soviet High Command—Ivan SUSLOPAROFP. 
On behalf of the French—F. Savez. ' 


VANIER STATES—GERMANY—GREAT BRITAIN— 
! SOVIET UNION * f 


UNCONDITIONAL SURRENDER OF GERMAN FORCES AT BERLIN + 
May 9, 1946 


1. We the undersigned, acting by authority of the German High Com- 
mand, hereby surrender unconditionally to the Supreme Commander, Allied 
Expeditionary Force, and simultaneously to the Supreme High Command of . 
the Red Army, all forces on land, at sea, and in the air who are at this date 
under German control. 

2. The German High Command will at once issue orders to all German 
` military, naval, and air authorities and to all forces under German control 
to cease active operations at 23.01 hours, Central European Time, on May 8, 
1945, to remain in the positions occupied at that time and to disarm com- 
pletely, handing over their weapons and equipment to the local Allied com- 
manders or officers designated by representatives of the Allied Supreme 
Commands. No ship, vessel, or aircraft is to be scuttled, or any damage 
done to their hulls, machinery, or equipment, nor to machines of all kinds, 
armament, apparatus, and all the technical means of prosecution of war in. 
general. 

3. The German High Command will at once issue to the appropriate com- 
manders; and ensure the carrying out of, any further orders issued by the 
Supreme Commander, Allied Expeditionary Force, and by the- Supreme 
High Command of the Red Army. 

_ 4, This act of military surrender is without ode to, and will be super- - 
seded by, any general instrument of puirrender imposed by or on behalf of 


* A French representative signed as a witness. . 
+ Text from The Times, London, May 11, 1945, p. 4. 


OFFICIAL DOCUMENTS 171 


the United Nations and applicable to Germany and the German armed forces 
as a whole. 

- 5. In the event of the Geien High Comnisnd’s or any of the forces Gates 
their control failing to act’in accordance with this act of surrender, the 
Supreme Commander, Allied Expeditionary’ Force, and the Supreme High 
Command of the Red Army will take such punitive or other- action as they 
deem appropriate, 

6. This act is drawn up in the English, Russian, and German languages. 
“The English and Russian are the only authentic texts. 


UNITED STATES—FRANCE—GREAT BRITAIN—SOVIET UNION 


DECLARATION REGARDING THE DEFEAT OF GERMANY AND THE ASSUMPTION OF | 
SUPREME AUTHORITY WITH RESPECT TO GERMANY AND SUPPLEMENTARY 
STATEMENTS * 


June 5, 1945 


The German armed forces on land, at sea and in the air have been com- 
pletely defeated and have surrendered unconditionally and Germany, which 
bears responsibility for the war, is no longer capable of resisting the will of 
the victorious Powers. The unconditional surrender of Germany has there- 
by been effected, and Germany has become subject to such requirements as 
may now or hereafter be imposed upon her. ` 

There is no central Government or authority in Germany capable of 
- accepting responsibility for the maintenance of order, the administration of 

the country and compliance with the requirements of the victorious Powers. 

It is in these circumstances necessary, without prejudice to any subse-. 
quent decisions that may be taken respecting Germany, to make provision 
for the cessation of any further hostilities on the part of the German armed 
forces, for the maintenance of order in Germany and for the administration 
of ‘the country, and to announce the immediate requirements with which 

' Germany must comply. 

The Representatives of the ae Commands of the United Kurdo 
the United States of America, the Union of Soviet Socialist Republics and the | 
French Republic, hereinafter called the“ Allied Representatives,” acting by 
authority of their respective Governments and in the interests of the United 
Nations, accordingly make the following Declaration; 

The Governments of the United Kingdom, the United States of America 
and the Union of Soviet Socialist Republics, and the Provisional Government 
of the French Republic, hereby assume supreme authority with respect to , 
Germany, including all the powers possessed by the German Government, 
the High Command and any state, municipal, or local government or 

* Department of State Bulletin, Vol. XII, No. 311 (June 10, 1945), p. 1051; texts also by 
courtesy of British Information Services, Washington (Cmd. 6648). 
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authority. The assumption, for the purposes stated above,, of the said 
authority and powers does not effect the annexation of Germany. 

The Governments of the United Kingdom, the United States of America 
and the Union of Soviet Socialist Republics, and the Provisional Government 
of the French Republic, will hereafter determine the boundaries of Germany 
or any part thereof and the status of Germany or of any area at present 
being part of German territory. 

In virtue of the supreme authority and powers thus assumed by the four 
Governments, the Allied Representatives announce the following require- . 
ments arising from the complete defeat and unconditional surrender- of 
Germany with which Germany must comply:— . i 7 


Article 1° 


Germany, and all German military, naval and air authorities and all 
forces under German control shall immediately cease hostilities in- all 
theatres of war against the toroo of the United Nátions on land, at s sea and in 
the air. j 


Article 2 


(a) All armed forces of Germany or under German control, wherever they 
may be situated, including land, air, anti-aircraft and naval forces, the S.S., 
S.A. and Gestapo, and all other forces or auxiliary organisations equippad 
with weapons, shall be completely disarmed, handing over their weapons and 
equipment to local Allied Commanders or to officers designated by the Allied 
Representatives. 

~ (b) The personnel of the formations and: units of all the forces referred ` 
to in paragraph (a) above shall, at the discretion of the Commander-in-Chief 
of the Armed Forces of the Allied States concerned, be declared to be 
prisoners of war, pending further decisions, and shall be subject to such , 
conditions and directions as may be prescribed by the are Allied 
Representatives. . 

(c) All forces referred to in paragraph (a) above, aaea they may be, 
will remain in their present positions pending instructions from the. Aipa 
Representatives. 

(d) Evacuation by the said forces of ali territories outside the estes of, 
Germany as they existed on the 81st December, 1937, will proceed according ` 
to instructions to be given by the Allied Representatives. 

(e) Detachments of civil police.to be armed with small arms only, for 
the maintenance of order and for guard duties, will be designated by the 
Allied Representatives. 


Article 3 


(a) All aircraft of any kind ‘or nationality in Germany or German- 
occupied or controlled territories or waters, military, naval or civil, other than 
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aircraft in the service of the Allies, will remain on the ground, on the water 
or aboard ships pending further instructions. 

(b) All German-controlled aircraft in or over territories or waters not 
occupied or controlled by Germany will proceed to Germany or to such other 
place or places as may be specified by the Allied Representatives. 


Articlee4 -~ d 

_ (a) All German or German-controlled naval vessels, surface and sub- 
marine, auxiliary naval craft, and merchant and other shipping, wherever 
such vessels may be at the time of this Declaration, and all other merchant 
ships of whatever nationality in German ports, will remain in or proceed 
immediately to ports and bases as specified by the Allied Representatives. 
The crews of such vessels will remain on board pending further instructions. 

(b) All ships and vessels of the United Nations, whether or not title 
has been transferred as the result of prize court or other proceedings, which 
are at the disposal of Germany or under German control at the time of this 
Declaration, will proceed at the dates and to the ports or bases specified 
by the Allied Pe pees 


+ 


KA _ Article 5 


(a) All or any of the following articles in the possession of the German 
armed forces or under German control or at-German disposal will be held 
intact and in good condition at the disposal of the Allied Representatives, for 
such purposes and at such times and places as they may prescribe: 


(i) all arms, ammunition, explosives, military equipment, stores and 
supplies and other implements of war of all kinds and all other war 
material; 

(ii) all naval vessels of all classes, both surface and submarine, auxiliary 
naval craft and all merchant shipping, whether afloat, under re- 
pair or construction, butlt or building; 

(iti) reek of all kinds, aviation and anti-aircraft equipment and 

i evices; 

(iv) all transportation and communications facilities and equipment, by 
land, water or air; 

(v) all military installations and establishments, including airfields, 
seaplane bases, ports and naval bases, storage depots, permanent 
and temporary land and coast fortifications, fortresses and other 
fortified areas, together with plans and drawings of all such 
fortifications, installations and establishments; 

(vi) all factories, plants, shops, research institutions, laboratories, test- 
ing stations, technical data, patents, plans, drawings and inven- 
tions, designed or intended to produce or to facilitate the produc- 
tion or use of the articles, materials and facilities referred to in 
sub-paragraphs (i), (ii), (ii), (iv) and (v) above or otherwise to 
further the conduct of war. 
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(Œb) At the demand of the Allied Tepmpentatives the folowing will be- 

. furnished: ; 

(i). the labour, services and plant required for the maintenance or 

operation of any of the six categories mentioned in paragraph 

(a) above; and 

(i) any information or records that may be required by the Allied 
Representatives Í in connection with the same. 


(c) At the demand of the Allied Representatives all facilities will be 
provided for the movement of Allied troops and agencies, their equipment 
and supplies, on the railways, roads and other land communications or by 
sea, river or air. All means of transportation will be maintained in good 
order and repair, and the labour, services and plant necessary therefor will 
be furnished. 


Article 6 


(a) The German authoritiés will release to the Allied Representatives, in 
accordance with the procedure to be laid down by them, all prisoners of war 
at present in their power, belonging to the forces of the United Nations, . 
and will furnish full lists of these persons, indicating. the places of their - 
detention in Germany or territory occupied by Germany. Pending the release 
of such prisoners of war, the German authorities and people will protect 
them in their persons and property and provide them with adequate food, 
clothing, shelter, medical ehenuon and money in accordance with their rank 
' or official position. 

(b) The German authorities ud veie will in like manner provide for and 
release all other nationals of the United Nations who are confined, interned or 
otherwise under restraint, and all other persons who may be confined, in- 
terned or otherwise under restraint for political reasons or as a result’ of any 
Nazi action, law or regulation which ae on the ground of race, 
colour, creed or political belief. 

(c) The German authorities will, at the demand of the Allied Representa- 
tives, hand over control of places of detention to such officers as may be 
designated for.the purpose by the Allied Representatives. 


Article 7 m sof 


The German authorities concerned will furnish to the Allied Representa- 
tives: j 


(a) full information regarding the forces referred to in Article 2(a), 
and, in particular, will furnish forthwith all information which 
the Allied Representatives may require concerning the numbers, 
locations and dispositions of such forces, whether located. inside 
or outside Germany; 

(b) complete and detailed information concerning mines, ee and. 

oler obstacles to movement by.land, sea or air, ‘and the safety 
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lanes in connection therewith. All such safety lanes will be 
kept open and clearly marked; all mines, minefields and other 
dangerous obstacles will as far as possible be rendered safe, and 
all aids to navigation will be reinstated. Unarmed German 
military and civilian personnel -with the necessary equipment 
will be made available and utilised for the above purposes, and 
for the removal of mines, minefields and other obstacles as directed 
by the Allied Representatives. 


Article 8 = 3 


There shall be no destruction, removal, concealment, transfer or scuttling 
of, or damage to, any military, naval, air, shipping, port, iridustrial and other 
like property and facilities and all records and archives, wherever they may 
be situated, aie as may be directed by the Allied Representatives. 


Article 9 


Pending the institution of control by the Allied Representatives, over all ` 
means of communication, all radio and telecommunication installations and 
other forms of wire or wireless communications, whether ashore or afloat, 
under German control, will cease transmission except as directed by the 
Allied Representatives. — r 


Article 10 


The forces, nationals, ships, aircraft, military equipment, and other prop- 
erty in Germany or in German control or service or at German disposal, of 
any other country at war with any of the Allies, will be subject to the provi- 
stons of this Declaration and of any proclamations, orders, ordinances or 
instructions issued thereunder. 


Article 11 


(a) The principal Nazi leaders as specified by the Allied Representatives, 
and all persons from time to time named or designated by rank) office or 
employment by the Allied Representatives as being suspected of having com- 
mitted, ordered or abetted war crimes or analogous offences, will be appre- 
hended and surrendered to the, Allied Representatives. 

(b) The same will apply in the case of any national or any of the United 
Nations who is alleged to have committed an offense against his national law, 
_ and who may at any time be named or designated by rank, office or employ- 
- ment by the Allied Representatives. 

(c) The German authorities and people will comply with any instructions 
given by the Allied Representatives for the apprehension and surrender of 
such persons. f I 


Article, 12" 


The Allied Representatives will station forces and civil agencies in any or 
all parts of Germany as they may determine. 
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Article 13 


- (a) In the exercise of the supreme authority with respect to Germany as- 

sumed by the Governments of the United Kingdom, the United States of 
America and the Union of Soviet Socialist Republics, and the Provisional 
Government of the French Republic, the four Allied Governments will take 
such steps, including the complete. disarmament and demilitarisation of 
Germany, as they deem requisite for future peace and security. . 
’ (b) The Allied Representatives will impose on Germany additional politi- 
cal, administrative, economic, financial, military and other requirements 
- arising fromthe complete defeat of Germany. The Allied Representatives 
or persons or agencies duly designated to act on their authority, will issue 
proclamations, orders, ordinances and instructions for the purpose of laying 
down such additional requirements, and of giving effect to the other provi- 
sions of this Declaration. All German authorities and the German people 
shall carry out unconditionally the requirements of the Allied Représenta- 
tives, and shall fully comply with all such proclamations, orders, ordinances 
and instructions. 


Article 14 


This Declaration enters into force and effect at the date and hour set forth 
below. In the event of failure on the part of the German authorities or peo- 
ple promptly and completely to fulfil their obligations hereby or hereafter 
imposed, the Allied Representatives will take whatever action may be deemed 
by them to be appropriate under the circumstances. 


Article 15 


This Declaration is drawn up in the English, Russian, French and German 
languages. The English, Russian and French are the only authentic texts. 
June 5, 1945, 16.40 hours. 7 Berlin 

Signed by the Allied Representatives: 
B. Monreomery, F.M. 
Dwiaut D. EISENHOWER. 
, G. K. ZĦuKov. 
F. DE LATTRE DE Tassiany. | 
* * * * . * 


Statement on zones of occupation in Germany. . 


Germany, within her frontiers as they were on the 31st December, 1937, 
will, for the purposes of occupation, be divided into four zones, one to be 


allotted to each Power as follows: 
$ i 
an eastern zone to the Union of Soviet Socialist Republics; 
a north-western zone to the United Kingdom; 
a south-western zone to the United States of America; 
_ & western zone to France. 


OFFICIAL DOCUMENTS 177 


The ‘occupying forces in each zone will be under a Commander-in-Chief 
designated by the responsible Power. Each of ‘the four Powers may, at its 
discretion, include, among the forces assigned to occupation duties under the 
command of its Commander-in-Chief, auxiliary contingents from the forces 
of any other Allied Power which has actively participated in military opera- 
tions against Germany. 
2. The area of “Greater Berlin” will be occupied by forces of each of the - 
four Powers. An Inter-Allied Governing Authority (in Russian, Koménda- 
` tura) consisting of four Commandants, appointed by their respective Com- 
menders-in-Chief, will be established to direct Jem ita administration. 
* * * * 
Statement on control machinery in Germany. 
y 
_ In the period when Germany is carrying out the basic requirements of un- 
conditional surrender, supreme authority in Germany will be exercised, on 
- instructions from their Governments, by the British, United States, Soviet 
and French Commanders-in-Chief, each in his own zone of occupation, and 
also jointly, in matters affecting Germany asa whole. The four Command- 
ers-in-Chief will together constitute the Control Council. Each Com- 
mander-in-Chief will be assisted by a Political Adviser. 

2. The Control Council, whose decisions shall be unanimous, will ensure 
appropriate uniformity of action by the Commanders-in-Chief in their 
respective zones of occupation and will reach agreed decisions on the chief 

questions affecting Germany as a whole. 
` 8. Under the Control Council, there will be a permanent Co-ordinating 
Committee composed of one representative of each of the four Commanders- 
in-Chief, and a Control Staff organised in the following Divisions (which are 
subject to adjustment in the light of experience): Military; Naval; Air; 
: Transport; Political; Economic; Finance; Reparation, Deliveries and Resti- 
tution; Internal Affairs and Communications; Legal; Prisoners of War and 
Displaced Persons; Man-power. 

There will be four heads of each Division, one designated by each Power. 
The staffs of the Division may include civilian as well as military personnel, 
and may also in special cases include nationals of other United’ Nations ap- 
pointed in a personal capacity. l 

4. The functions of the Co-ordinating Committee and of the Control Staff 
will be to advise the Control Council, to carry out the Council’s decisions and 
to transmit them to the appropriate German Organs, and to supervise and 
control the day-to-day activities of the latter. ` 

5. Liaison with the other United Nations Governments chiefly interested 
will be established through the appointment by such Governments of military 
missions (which may include civilian members) to the Control Council. 
These missions will have access through the appropriate channels to the 
organs of control. : 
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6. United Nations organisations will, if admitted by the Control Goaneil 
to operate in Germany, be subordinate to the Allied control machinery and 
answerable to it. 

7. Theadministration of the ‘Greater Berlin” area will be directed by an 
Inter-Allied Governing Authority, which will operate under the general di- 
rection of the Control Council, and will consist of four Commandants, each* 
of whom will serve in rotation as Chief Commandant. They will be assisted 
by a technical staff which will supervise and control the activities of the local 
German organs. 

8. The arrangements outlined above will operate during the period of 
occupation following German surrender, when Germany is carrying out the 
basic requirements of unconditional.surrender. Arrangements for the subse- 
quent period will be the subject of a separate agreement. 

‘ : ok * * * * 


Statement on consultation with Governments of other United Nations. 

By the Declaration regarding the defeat of Germany issued at Berlin oh 
the 5th of June, 1945, the Governments of the United Kingdom, the United 
States of America and the Union of Soviet Socialist Republics, and the Pro- 
visional Government of the French Republic have assumed supreme author- 
ity with respect to-Germany. The Governments of the four Powers hereby 
announce that it is their intention to consult with the Governments of other 
United Nations in connection with the exercise of this authority. 

dune 5, 1945. 


é 


UNITED STATES 


REPORT TO THE PRESIDENT FROM JUSTICE ROBERT H. JACKSON, CHIEF OF COUNSEL FOR THE 
UNITED STATES IN THE PROSECUTION OF AXIS WAR CRIMINALS 


June 7, 1946 | 


` 


_ My DEAR Mr, PRESIDENT: 


I have the honor to report apsoingtahiiants during the month since j you l 


named me as Chief of Counsel for the United States in prosecuting the prin- 
cipal Axis War Criminals. In brief, I have selected staffs from the several 
services, departments and agencies concerned; worked out a plan for prepara- 
tion, briefing, and trial of the cases; allocated the work among the several 
agencies; instructed those engaged in collecting or processing evidence; 
visited the European Theater to expedite the examination of captured docu- 
ments, and the interrogation of witnesses and prisoners; coérdinated our 
preparation of the main case with preparation by Judge Advocates of many 
cases not included in my responsibilities; and arranged coöperation and mu~ 


` tual assistance with the United Nations War Crimes Commission and with’ 
Counsel appointed to represent the United Kingdom in the joint prosecution. ; 


r 
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The responsibilities you have conferred on me extend only to “the case of 
major criminals whose offenses have no particular geographical localization 
and who will be punished by joint decision of the governments of the Allies,’’ 
as provided in the Moscow Declaration of November 1, 1943, by President 
Roosevelt, Prime Minister Churchill and Premier Stalin. It does not in- 
clude localized cases of any kind. Accordingly, in visiting the European 
Theater; I attempted to establish standards to segregate from our case 
against the principal offenders, cases against many other offenders and to 

expedite their trial. . These cases fall into three principal classes: - 
` 1. The first class comprises offenses against military personnel of the 
-United States—such, for example, as the killing of American airmen who 
crash-landed, and other Americans who became prisoners of war. In order» 
to insure effective military operation, the field forces from time immemorial 
have dealt with such offenses on the spot. Authorization of this prompt pro- 
cedure, however, had been withdrawn because of the fear of stimulating 
- retaliation through execution of captured Americans on trumped-up charges. 
The surrender of Germany and liberation of our prisoners has.ended that 
danger. The morale and safety of our own troops and effective government 
of the control area seemed to require prompt resumption of summary dealing 
_ with this type of case. Such proceedings are likely to disclose evidence help- 
ful to the case against the major criminals and will not prejudice it in view of 
the measures I have suggested to preserve evidence and to prevent premature 
execution of those who are pee defendants or witnesses in the major 

case. 

I flew to Paris and Tki and ioi with Generals Eisenhower, 
Smith, Clay, and Betts, among others, and arranged to have a representative 
on hand to clear questions of conflict in any particular case. We also ar- 
ranged an exchange of evidence between my staff and the Theater Judge 
` Advocate’s staff. The officials of other countries were most anxious to help. 
For example, the French brought to General Donovan and me in Paris evi- 
dence that civilians in Germany had beaten to death with wrenches three 
American. airmen. They had obtained from the German Burgomeister 
identification of the killers, had taken them into custody, and offered to de- . 
liver them to our forces. Cases such as this are not infrequent. Under the 
arrangements perfected, the military authorities are ‘enabled to move in 
cases of this class without delay. Some are already under way; some by 
now have been tried and verdicts rendered. Some concentration camp cases 
are also soon to go on trial. 

2. A second-class of offenders, the prosecution of which will not interfere 
with the major case, consists of those who, under the Moscow Declaration, 
are to be sent back to the scene of their crimes for trial by local authorities. 
These comprise localized offenses or atrocities against persons or property, 
usually of civilians of countries formerly occupied by Germany. The part 
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of the United States in these cases consists of the identification of offenders 
and the surrender on demand of those who are within our control.. 

The United Nations War Crimes Commission is especially concerned with’ 
cases of this kind., It represents many of the United Nations, with the 
exception of Russia. It has been usefully engaged as a body with which 
the aggrieved of all the United Nations have recorded their accusations and 
evidence. Lord Wright, representing Australia, is the Chairman of this 
Commission, and Lieutenant Colonel Joseph V. Hodgson is the United 
States representative. 

‘In London, I conferred with Lord Wright and Colonel Bodem in an 
effort to sedrdinats our work with that of the Commission wherever there 
might be danger of conflict or duplication. There was no difficulty in 
arriving at an understanding for mutual exchange of information. We 
undertook to respond to requests for any evidence in our possession against 
those listed with the Commission as criminals and to codperate with each of 
the United Nations in efforts to bring this class of offenders to justice. 

Requests for the surrender of persons held by American forces may present 
diplomatic or political problems which are not my responsibility. But so far 
as my work is concerned, I advised the Commission, as well as the appro- 
priate American authorities, that there is no objection to the surrender of 
any person except on grounds that we want him as a defendant or as a witness 
in the major case. 

„8. In a third class of cases, each country, of course, is free to prosecute 
treason charges in its own tribunals and under its own laws against its own 
traitorous nationals—Quislings, Lavals, ‘‘ Lord Haw-Haws,”’ and the like. 

The consequence of these arrangements is that preparations for the 
prosecution of major war criminals will not impede or delay prosecution of 
other offenders. In these latter cases, however, the number of known 
offenses is likely to exceed greatly the number of prosecutions, because F 
witnesses are rarely able satisfactorily to identify -particular soldiers in 
uniform whose acts they have witnessed. This difficulty of adequately. 
’ identifying individual perpetrators of atrocities and crimes makes it the 
more important that we proceed against the top officials and organizations 
responsible for originating the criminal policies, for only by so doing can 
there be just retribution for many of the most brutal acts. 


~ II 


Over a month ago the United States proposed to the United Kingdom, 
Soviet Russia and France a specific plan, in writing, that these four powers 
join in a protocol establishing an International Military Tribunal, defining 
the jurisdiction and powers of the tribunal, naming the categories of acts 
- declared to be crimes, and describing those individuals and organizations to 
be placed on trial. Negotiation of such an agreement between the four 
powers is not yet completed. 
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In view of the immensity of our task, it did not seem wise to await con- 
summation of international arrangements before proceeding with prepara- 
tion of the American case. Accordingly, I went to Paris, to American Army 
Headquarters at Frankfort and Wiesbaden, and to London, for the purpose 
of assembling, organizing, and instructing personnel from the existing serv- 
ices and agencies and getting the different organizations codrdinated and at 
work on the evidence. I uniformly met with eager coöperation. 

The custody and treatment of war criminals and suspects appeared to 
require immediate attention. I asked the War Department to deny those 
prisoners who are suspected war criminals the privileges which would 
appertain to their rank if they were merely prisoners of war; to assemble them 
-at convenient and. secure locations for interrogation by our staff; to deny 
them access to the press; and to hold them in the close confinement ordinarily 
given ‘suspected criminals. The War Department has been subjected to 
some criticism from the press for these measures, for which it is fair that I 
should acknowledge responsibility. The most elementary considerations for 
insuring a fair trial and for the success of our case suggest the imprudence of 
permitting these prisoners to be interviewed indiscriminately or to use the 
facilities of the press to convey information to each other and to criminals 
yet uncaptured. Our choice is between treating them as honorable prisoners 
of war with the privileges of their ranks, or to classify them as war criminals, 
in which case they should be treated as such. I have assurances from the ` 
War Department that those likely to be accused as war criminals will be kept 
in close confinement and stern control. 

Since a considerable part of our evidence has been assembled in London, 
I went there on May 28 with General Donovan to arrange for its examina- 
. tion, and to confer with the United Nations War Crimes Commission and 
with officials of the British Government responsible for the prosecution of 
war criminals. We had extended conferences with the newly appointed 
‘ Attorney General, the Lord Chancellor, the Foreign Secretary, the Treasury 
Solicitor, and others.. On May 29, Prime Minister Churchill announced in 
_ the House of Commons that Attorney General Sir David Maxwell Fyfe had 
been appointed to represent, the United Kingdom in the prosecution. Fol- 
lowing this announcement, members of my staff and I held extended confer- 
ences with the Attorney General and his staff. The sum of these conferences 
is that the British are taking steps parallel with our own to clear the military 
and localized cases for immediate trial, and to effect a complete interchange 
of evidence and a codrdination of planning and preparation of the case by the 
’ - British and American’ représentatives. Despite the fact that the prosecution > 
of the major war criminals involves problems of no mean dimensions, I am 
able to report that no substantial differences exist between the United King- 
dom representatives and ourselves, and that minor differences haveadjusted 
easily as one or the other of us advanced the better reasons for his view. 
The Provisional Government of the French Republic has advised that: it 
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accepts in principle the American proposals for trials before an International 
Military Tribunal. It is expected to designate its representative shortly, 
The government of the Union of Soviet Socialist Republics, while not yet 
committed, has been kept informed of-our steps and there is no reason to 
doubt that it will unite in the prosecution. We propose to make provision 
for others of the United Nations to become adherents to the sereement: 
I - mai 

The time, I think, has come when it is appropriate to outline the basio 
features of the plan of prosecution on which we are tentatively proceeding in 
preparing the case of the United States: 

1. The American case is being prepared on the assumption that an in- ` 
escapable responsibility rests upon this country to conduct an inquiry, pref- 
erably in association with others, but alone if necessary, into the culpability 
of those whom there is probable cause to accuse vf atrocities and other crimes. 
We have many such men in our possession. What shall we do with them? 
We could, of course, set them at large without a hearing: But it has cost 
unmeasured thousands of American lives to beat and bind these men. To 
free them without a trial would mock the dead and make cynics of the living. 
On the other hand, we could execute or otherwise punish them without a ` 
hearing. But undiscriminating executions or punishments without definite 
findings of guilt, fairly arrived at, would violate pledges repeatedly given, and 

, would not set easily on the Ameri¢an conscience or be remembered by our 
children with pride. The only other course- is to determine the innocence or - 
guilt of the accused after a hearing as dispassionate as the times and’ the 
horrors we deal with will permit, and upon a record that will leave our ` 
reasons and motives clear. 

2. These hearings, however, must not be regarded in the same light a aS & 
trial under our system, where defense is a matter of constitutional right. 
Fair hearings for the accused are, of course, required to make sure that we 
punish only the right men and for the right reasons. But the procedure of 
these hearings may properly bar obstructive and dilatory tactics resorted to 
by defendants in our ordinary criminal trials. 

Nor should such a defense be recognized as the obsolete denis that a 
head of state is immune from legal liability. There is more than a suspicion 
that this idea is.a relic of the doctrine of the divine right of kings. It is, in 
any event, inconsistent with the position we take toward our own officials, 
who are frequently brought to court at the suit of citizens who. allege their 
rights to have been invaded. We do not accept the paradox that legal 
responsibility should be the least where power is the greatest. We stand on 
the principle of responsible government declared some three centuries ago to 
King James by Lord Chief J ustice Coke, who proclaimed that.even a in gis 
still “under God and the law.” 

With the doctrine of immunity of a head of state usually is coupled sees 

‘ that orders from an official superior protect one who obeys them. It will be 


a 
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meticed thet the combinan ‘of these two: doctrines means that nobody is 
responsible. Society as modernly organized cannot tolerate so broad an area 
of official irresponsibility. There is doubtless a sphere in which the defense 
of obedience to superior orders should prevail. If a conscripted or enlisted 
soldier is put on a firing squad, he should not be held responsible for the 
validity of the sentence he carries out. But the case may be greatly altered 
where oné has discretion because of rank or the latitude of his orders. And 
of course, the defense of superior orders cannot apply in the case of voluntary 
participation in a,criminal or conspiratorial organization, such as the Gestapo 
or the 8.8. An accused should be allowed to show the facts about superior 
orders. The Tribunal can then determine whether they constitute a defense 
or merely extenuating circumstances, or perhaps carry no weight at all. 
~ 3. Whom will we accuse and put to their defense? We will accuse a large 
number of individuals and officials who.were in authority in the government, 
in the military establishment, including the General Staff, and in the finan- 
cial, industrial, and economic life of Germany who by all civilized standards 
are provable to be common criminals. We also propose to establish the 
criminal character of several voluntary organizations which have played a 
cruel and controlling part in subjugating first the German people and then 
their neighbors. It is not, of course, suggested that a person should be 
judged a criminal merely because he voted for certain candidates or main- 
tained political affiliations in the sense that we in America support political 
parties. The organizations which we will accuse have no resemblance to our 
political parties. Organizations suchas the Gestapo and the S.S. were direct 
action units, and were recruited from volunteers accepted only because of 
aptitude for, and fanatical devotion to, -their violent purposes. 

In examining the accused organizations in the trial, it is our proposal to 
demonstrate their declared and covert objectives, methods of recruitment, 
` structure, lines of responsibility, and methods of effectuating their programs. 
In this trial, important representative members will be allowed to defend 
their organizations as well as themselves. The best practicable notice will 
be given, that named organizations stand accused and that any member is 
privileged to appear and join in their defense. If in the main trial-an organ- 
ization, is found to be criminal, the second stage will be to identify and try 
before regular military tribunals individual members not already personally 
convicted in the principal case. Findings in the main trial that an organiza- 
tion is criminal in nature will be conclusive in any subsequent proceedings 
against individual members. .The individual member will thereafter be al- 
lowed to plead only personal defenses or extenuating circumstances, such as 
that he joined under duress, and as to those defenses he should have the 
burden of proof. There is nothing novel in the idea that one may lose a part 
of or all his defense if he fails to assert it in án appointed forum at an earlier 
time. In United States war-time legislation, this principle has been utilized 
and sustained as consistent with our concept of due process of law. 

4. Our case against the major defendants is concerned with the Nazi 


~ 


184 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


master plan, not with individual barbarities and perversions which occurred 
independently of any central plan. The groundwork of our case must be 
factually authentic and constitute a well-documented history of what_we are 
convinced was a grand, concerted pattern to incite and commit the aggressions | 
and barbarities which have shocked the world. We must not forget that ` 
when the Nazi plans were boldly proclaimed they were so extravagant that 
the world refused to take them seriously. Unless we write the record of this 
movement with clarity and precision, we cannot blame the future if in days 


- Of peace it finds incredible the accusatory generalities uttered during the war. 


We must establish incredible events by credible evidence. 

5. What specifically are the crimes with ‘which these individuals and 
organizations should be charged, and what marks their conduct as criminal? 

There is, of course, real danger that trials of this character will become en- 
meshed in voluminous particulars of wrongs committed by individual Ger- 
mans throughout the course of the war, and.in the multitude of doctrinal dis- 
putes which are part of a lawyer’s paraphernalia. We can- save ourselves 
from those pitfalls if our test of what legally is crime gives recognition to 
those things which fundamentally outraged the conscience of the American 


. people and brought them finally to the conviction that their own liberty and 


civilization could not persist.in the same world with the Nazi power. 

Those acts which offended the conscience of our people were criminal by 
standards generally accepted in all civilized countries, and I believe that we 
may proceed to punish those responsible in full accord with both our own 
traditions of fairness and with standards of just conduct which have been 
internationally accepted. I think also that through these trials we should 
be able to establish that a process of retribution by law awaits those who in . 
the future similarly attack civilisation. Before stating these offenses in — 
legal terms and concepts, let me recall what it was that affronted the sense of 
justice of our people. 

Early in the Nazi regime, people of this country came to look upon the 
Nazi Government as not constituting a legitimate state pursuing the legiti- 
mate objective of a member of the international community. They came to 
view the Nazis as a band of brigands, set on subverting within Germany every 
vestige of a rule of law which would entitle an aggregation of people to be 


looked upon collectively as a member.of the family of nations. Our people 


were outraged by the oppressions, the cruelest forms of torture, the large- 
scale murder, and the wholesale confiscation of property which initiated the 
Nazi regime within Germany. They witnessed persecution of the greatest 
enormity on religious, political and racial grounds, the breakdown of trede _ 
unions,-and the liquidation of all religious and moral ‘influences. This was . 
not the legitimate activity of a state within its own boundaries, but was 
preparatory to the launching of an international course of aggression and was 
with the evil intention, openly expressed by the Nazis, of capturing the form 
of the German state as an instrumentality for spreading their rule to other 
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countries. Our people felt that these were the deepest offenses against that 
International Law described in the Fourth Hague Convention of 1907 as 
` including the “laws of humanity and the dictates of the public conscience.” 

Once: these international brigands, the top leaders of the Nazi party, the 
S. S. and the Gestapo, had firmly established themselves within Germany by 
terrorism and crime, they immediately set out on a course of international 
pillage. They bribed, debased, and incited to treason the citizens and sub- 
jects of other nations for the purpose of establishing their fifth columns of 
corruption and sabotage within those nations. They ignored the commonest 
obligations of one state respecting the internal affairs of another. They 
lightly made and promptly broke international engagements as a part of their 
settled policy to deceive, corrupt, and overwhelm. They made, and made 
only to violate, pledges respecting the demilitarized Rhineland, and Czech- 
oslovakia, and Poland, and Russia. They did not hesitate to instigate the 
` Japanese to treacherous attack on the United States., Our people saw in this 
succession of events the destruction of the minimum ‘elements of trust which 
can hold the community of nations together in -peace and progress. Then, 
» in consummation of their plan, the Nazis swooped down upon the nations 
they had deceived and ruthlessly conquered them. They flagrantly violated 
the obligations which states, including their own, have undertaken by con- 
vention or tradition as a part of the rules of land warfare, and of the law of the 
sea. They wantonly destroyed cities like Rotterdam for no military purpose. 

They wiped out whole populations, as at Lidice, where no military purposes 
` were to be served. They confiscated property of the Poles and gave it to 
party members. They transported in labor battalions great sectors of the 
civilian populations of the conquered countries. They refused the ordinary 
protections of law to the populations which they enslaved. The feeling of 
outrage grew in-this country, and it became more and more felt that these 
were crimes committed against us and against the whole society of civilized 
nations by a band of brigands who had seized the instrumentality of a state. 

I believe that those instincts of our people were right and that they should 
guide us ds the fundamental tests of criminality. We propose to punish 
acts which have been regarded as criminal since the time of Cain and have 
been so written in every civilized code. 

In arranging these trials we must also bear in mind the aspirations with 
which our people have faced the sacrifices of war. After we entered the war, 
and as we expended our men'and our wealth to stamp out these wrongs, it 
was the universal feeling of our people that out of this war should come un- 
mistakable rules and workable machinery from which any who might con- 
template another era of brigandage would know that they would be held 
personally responsible and would be personally punished. Our people have 
been waiting for these trials in the spirit of Woodrow Wilson, who hoped to 
“ give to international law the kind of vitality which it can only have if itis a 
real expression of our moral judgment.” 


: 
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Against this background it may bė useful to restate in more technical 
lawyer’s terms the legal charges against the top Nazi leaders and those volun- 
tary associations such as the S.S. and Gestapo which clustered about them 
_and were ever the prime instrumentalities, first, in capturing the German 

state, and then, in directing the German state to its ajolatons against the 
rest of the world: 

(a) Atrocities and offenses against persons or property constituting viola- 
tions of International Law, including the laws, rules, and customs of land and 
naval warfare. ‘The rules of warfare are well established and generally ac- 
cepted by the nations. They make offenses of such conduct as killing of the 
wounded, refusal of quarter, ill treatment of prisoners of war, firing on un- < 
defended localities, poisoning of wells and streams, pillage and wanton de-. 
struction, and ill treatment of inhabitants in occupied territory. 

(b) Atrocities and offenses, including atrocities and persecutions on racial’ 
or religious grounds, committed since 1933. This is only to recognize the 
principles of criminal law as they are generally observed in civilized states. 
These principles have been assimilated as a part of International Law at 
least since 1907. The Fourth Hague Convention provided that inhabitants 
and belligerents shall remain under the protection and the rule of “the prin- 
ciples of the law of nations, as they result from the usage established among 
civilized peoples, from the laws of humanity and the dictates of the public 
conscience.’ 

(c) Invasions of other countries and initiation of wars of aggression . in 
violation of International Law or treaties. 

The persons to be reached by these charges will be determined by the rule 
of liability, common to all legal systems, that all who participate in- the 
formulation or-execution of a criminal plan involving multiple crimes are 
liable for each of the offenses committed and responsible for the acts of each 
other. Al are liable who have incited, ordered, procured, or counselled the 
commission of such acts, or who have taken what the Moscow Declaration 
describes as “a consenting part” therein. 


IV 


The legal position which the United.States will maintain, being thus based 
on the common sense of justice, is relatively simple and non-technical. We 
must not permit it to be complicated or obscured by sterile legalisms devel- 
oped in the age of imperialism to make war respectable. 

Doubtless what appeals to men of good will and common sense as the 
crime which comprehends all lesser crimes, is the crime of making unjustifi- 
able war. War necessarily is a calculated series of killings, of destructions of 
property, of oppressions. Such acts unquestionably would be criminal ex- 
cept that International Law throws a mantle of protection around acts 
which otherwise would be crimes, when committed in pursuit of legitimate 
warfare. ‘In this they are distinguished from the same acts in the pursuit — 
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of piracy or brigandage which have been considered punishable wherever 
and by whomever the guilty are caught. But International Law as taught 
in the Nineteenth and the early part of the Twentieth Century generally 
declared that war-making was not illegal and is no crime at law. Summa- 
rized by a standard authority, its attitude was that “both parties to every 
war are regarded as being in an identical legal position, arid consequently as’ 
being possessed of equal rights.” This, however, was a departure from the 
doctrine taught by Grotius, the father of International Law, that there is a 
distinction between the just and the unjust war—the war of defense and the 
war of aggression. 
International law is more than a scholarly collection of abstract: and 
immutable principles. It is an outgrowth of treaties or agreements between 
nations and of accepted customs. But every-custom has its origin in some 
. single act, and every agreement has to be initiated by the action of some 
state. Unless we are prepared to abandon every principle of growth for 
_ International Law, we cannot deny that our own day has its right to insti- 
-tute customs and to conclude agreements that will themselves become 
sources of a newer and strengthened International Law. International Law 
: is not capable of development by legislation, for there is no continuously 


- sitting international legislature. Innovations and revisions in International 


Law are brought about by the action of governments designed to meet a 
change in circumstances. It grows, as did the Common-law, through de- 
cisions reached from time to time in adapting settled principles to new situa- 
tions. Hence I am not disturbed by the lack of precedent for the inquiry 
we propose to conduct. After the shock to civilization of the last World 
War, however, a marked reversion to the earlier and sounder doctrines of 
International Law took place. By the time the Nazis came to power it was. | 
_thoroughly established that launching an aggressive war or the institution of 
war by treachery was illegal and that the defense of legitimate warfare was. 
no longer available to those who engaged in such an enterprise. It is high. 
time that we act on the juridical praag that aggressive war-making is. 
illegal and criminal. | l 
The reëstablishment of the principle of unjustifiable war is traceable in. 
many steps. One of the most significant is the Briand-Kellogg Pact of 
1928, by which Germany, Italy and Japan, in common with ourselves and 
practically all the nations of the world, renounced war as an instrument of 
national policy, ‘bound themselves to seek the settlement of disputes only by 
pacific means, and condemned recourse to war for the solution of interna- 
tional controversies. Unless this Pact altered the legal status of wars of 
aggression, it has no meaning at all and comes close to being an act of decep- 
tion. In 1932, Mr. Stimson, as Secretary of State, gave voice to the Ameri-. 
can concept of its effeet. He said, “War between nations was renounced by 
the signatories of the Briand-Kellogg Treaty: This means that it has be-- 
’ come illegal throughout practically the entire world. It is no longer to be: 
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the source and subject of rights. It is no longer to be the principle around 
which the duties, the conduct, and the rights of nations revolve. It is an — 
illegal thing... . By that very act, we have made obsolete many legal 
précedents and have given the legal profession the task- of ,reéxamining 
many of its codes and treaties.” 

This Pact constitutes only one in a series of acts which have reversed the 
viewpoint that all war is legal and have brought International Law into har- 
mony. with the common sense of mankind, that unjustifiable war is à crime. 
Without attempting an exhaustive catalogue, we may mention the Geneva 
‘Protocol of 1924 for the Pacific Settlement of International Disputes, signed 
by the representatives of forty-eight governments, which declared that “a 
war of aggression constitutes . . . an international crime.” The Eighth 

Assembly of the League of Nations in 1927,-on unanimous resolution of the 
' representatives of forty-eight member nations, including Germany, declared 
that a war of aggression constitutes an international crime. At the Sixth 
Pan-American Conference of 1928, the twenty-one American Republics 
unanimously adopted a resolution stating that “war of aggression constitutes 
an international crime against the human species.” 

The United States is vitally interested in recognizing the principle that 
treaties renouncing war have juridical as well as political meaning. We 
relied upon the Briand-Kellogg Pact and made it the cornerstone of our na- 
tional policy. We neglected our armaments and our war machine in re- 
liance upon it. All violations of it, wherever started, menace our peace as 
we now have good reason to know. An attack on the foundations of inter-. 
national relations cannot be regarded as anything less than a crime against 
the international community, which may properly vindicate the integrity of 
its fundamental compacts by punishing aggressors. We therefore propose to 
charge that a war of aggression is a crime, and that modern International 
Law has abolished the defense that those who incite or wage it are engaged in 
legitimate business. Thus may the forces of the law be mobilized on the 
side of peace. 

Any legal position asserted on. behalf of the United States will have con- 
siderable significance in the future evolution of International Law. In un- 
troubled times, progress toward an effective rule of law in the international’ 
community is slow indeed. Inertia rests more heavily upon the society of 
nations than upon any other society. Now we stand at one of those rare 
‘moments when the thought and institutions and habits of the world have 
been shaken by the impact of world war on the lives of countless millions, 
Such occasions rarely come and quickly pass., We are put under a heavy 
responsibility to see that our behavior during this unsettled period will 
direct the world’s thought toward a firmer enforcement of the laws of inter- 
national conduct, so as to make war less attractive to those who have gov- 
ernments and the destinies of peoples in their power. 


+ 
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Vv 


T have left until last the first question which you and the American people 
are.asking—-when can this trial start and how long will it take. I should be 
glad to answer if the answer were within my control. But it would be fool- 
hardy to name dates which depend upon the action of other governments 
and of many agencies. Inability to fix definite dates, however, would 
not excuse failure to state my attitude toward the time and duration of | 
- trial. 

I know that the public has a deep sense of urgency about these trials. 
Because I, too, feel a sense of urgency, I have proceeded with the prepara- 
tions of the American case before completion of the diplomatic exchanges 
concerning the Tribunal to hear it and the agreement under which we are to 
work. We must, however, recognize the existence of serious difficulties to 
be overcome in preparation of the case. It is no criticism to say that until 
the surrender of Germany the primary objective of the military intelligence 
services was naturally to gather military information rather than to prepare 
a legal case for trial. We must now sift and compress within a workable 
scope voluminous evidence relating to a multitude of crimes committed in 
several countries and participated in by thousands of actors over a decade of 
time. The preparation must cover military, naval, diplomatic, political, 
and commercial aggressions. The. evidence is scattered among various 
agencies and in the hands of several armies. The captured documentary 
evidence—literally tons of orders, records, and reports—is largely in foreign 
languages. ‘Every document and'the trial itself must be rendered into sev- 
eral languages. An immense amount of work is necessary to bring this evi- 
dence together physically, to select what is useful, to integrate it into a case, 

. to overlook no relevant detail, and at the same time and at all costs to avoid 
becoming lost in a wilderness of single instances. Some sacrifice of perfec- 
tion to speed can wisely be made and, of course, urgency overrides every 
personal convenience and comfort for all of us who are engaged in this work. 

Beyond this I will not go in prophecy. The task of making this record 
complete and accurate, while memories are fresh, while witnesses are living, 
and while a tribunal is available, is too important to the future opinion of the 
world to be undertaken before the case can be sufficiently prepared to make 
a creditable presentation. Intelligent, informed, and sober opinion will not , 
be satisfied with less. : 

The trial must not be protracted in duration by anything that is obstrue- 
tive or dilatory, but we must see that it is fair and deliberative and not dis- 
credited in times to come by any mob spirit. Those who have regard for the 
good name of the United States as a symbol of justice under law would not 
have me proceed otherwise. 

May I add that your personal encouragement and support have been a 
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source of strength and inspiration to every member of my staff, as well as to 
me, as we go forward with a task so immense that it can never be done com- ` 
pletely or perfectly, but which we hope to do acceptably. 

Respectfully yours, : 
(s) Rosarr H. JACKSON 


` 


UNITED NATIONS 
CHARTER OF THE UNITED NATIONS * 


` June 26, 1945 


We the peoples of the United Nations daeu to save succeeding gen- 
erations from the scourge of war, which twice in our lifetime has brought 
untold sorrow to mankind, and to reaffirm faith in fundamental human 
rights, in the dignity and worth of the human person, in the equal rights of 
men and women and of nations large and small, and to establish conditions 
under which justice and.respect for the obligations arising from treaties and ' 
other sources of international law can bo maintained, and to promote social ` 
progress and better standards of life in larger freedom, and for these ends to 
practice tolerance and live together in peace with one another as good neigh- ; 
bors, and to unite our strength to maintain international peace and security, 
and to ensure, by the acceptance of principles and the institution of methods, 
that armed force shall not be used, save in the common interest, and to em- 
ploy international machinery for the promotion-of the economic and social 
advancement of all peoples, have resolved to combine our efforts to accom: 
plish these aims. 

Accordingly, our respective Governments, through | amS as- 
sembled in the city of San Francisco, who have exhibited their full powers 
found to be in good and due form, have agreed to the present Charter of the 
United Nations and do hereby establish an international organization to be 
known as the United Nations. 


CHAPTER I 
Purposes and principles 
l _ Article 1 


The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: to take 
effective collective measures for the prevention and removal of threats to the 
peace, and for the suppression of acts of aggression or other breaches of the 
peace; and to bring about by peaceful means, and in conformity with the 
principles of justice and international law, adjustment or settlement of inter- i 
national disputes or situations which might lead to a breach of the peace; 

-, * Text provided by Department of State; printed in Congressional Record, Vol. 91, No. 132 
(July 2, 1945), p. 7225. : 
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2. To develop friendly relations among nations based on respect for the 
principle of equal rights and self-determination of peoples, and to take other 
appropriate measures to strengthen universal peace; 

3. To achieve international codperation in solving international problems 
of an economic, social, cultural, or humanitarian character, and in promoting 
and encouraging respect for human rights and for fundamental freedoms for 
all without distinction as to race, sex, language, or religion; and 

4. To be a center for harmonizing the actions of nations in the attainment. . 
of these common ends. 


Article 2 


The Organization and its Members, in pursuit of the Purposes stated in 
Article 1, shall act in accordance with the following Principles: 

1. The Organization is based on the principle of the sovereign equality of 
all its. Members. 

2. All Members, in order to ensure to all of them the rights and benefits 
resulting from membership, shall fulfil in good faith the obligations assumed. 
by them in accordance with the present Charter. 

3. All Members shall settle their international disputes by peaceful means 
in such a manner that international peace and security, and justice, are not 
endangered. 

4, All Members shall refrain in their international relations from the threat 
or use of force against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes of the 
United Nations. 

_ 6. All Members shall give the United Nations every assistance in any ac- 

tion it takes in accordance with the present Charter, and shall refrain from 
giving assistance to any state against which the United Nations is taking 
preventive or enforcement action. 

6. The Organization shall ensure that states which are not Members of the 
United Nations act in accordance with these Principles so far as may be 
necessary for the maintenance of international peace and security. 

7. Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic 
jurisdiction of any state or shall require the Members to submit such matters 
to settlement under the present Charter; but this principle shall not preju- 
dice the application of enforcement measures under Chapter VII. 


CHAPTER IT 
Membership 
Article 3 


The original Members of the United Nations shall be the states which, 
having participated in the United Nations Conference on International Or- 
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` ganization at San Francisco, or having previously signed the Declaration by 
United Nations of January 1, 1942, sign the present Charter and ratify it in 
_accordance with Article 110. 
Article 4 

1. Membership in the United Nations is open to all other peace-loving 
states which accept the obligations contained in the present Charter and, in 
the judgment of the Organization, are able and willing to carry out these 
obligations. 

2. The admission of any such state to membership in the United Nations 
will be effected by a decision of the General Assembly upon the recommenda- 
tion of the Security Council. 

Article 5 

A Member of the United Nations against which preventive or enforcement 
action has been taken by the Security Council may be suspended from the 
exercise of the rights and privileges of membership by the General Assembly 
upon the recommendation of the Security Council. The exercise of these 
rights and privileges may be restored by the Security Council. 


Article 6 
A’Member of the United Nations which has persistently-violated the Prin- 
ciplés contained in the present Charter may be expelled from the Organiza- 
tion by the General Assembly upon the recommendation of the Security 
Council. A 
CHAPTER II 
Organs 
Article 7 
1. There are established as the principal organs of the United Nations: a 
General Assembly, a Security Council, an Economic and Social Council, a 
Trusteeship Council, an International Court of Justice, and a Secretariat. 
2. Such subsidiary organs as may be found necessary may be established 
in accordance with the present Charter. 


Article 8 
The United Nations shall place no restrictions on the eligibility of men and 
women to participate in any capacity and under conditions of equality in its 
- principal and subsidiary organs. 
CHAPTER IV 
The General Assembly 
Article 9 


1. The General Assembly shall consist of all the tember of the United 
Nations. 
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2. Each Member shall have not more than five representatives in the 
General Assembly. 


Functions and Powers 
Article 10 ` 


The General Assembly may discuss any questions or any matters within 
the scope of the present Charter or relating to the powers and functions of 
any organs provided ‘for in the present Charter, and, except as provided in 
Article 12, may make recommendations to the Members of the United 
Nations or to the Security Council or to both on any such questions or 
matters. 


Article 11 

1.’ The General Assembly may consider the general principles of codpera- 
tion in the maintenance of international peace and security, including the 
principles governing disarmament and the regulation of armaments, and may 
make recommendations with regard to such principles to the Members or to 
the Security Council or to both. 

2. The General Assembly may discuss any questions relating to the main- 
tenance of international peace and security brought before it by any Member 
of the United Nations, or by the Security Council, or by a state which is not a 
Member of the United Nations in accordance with Article 35, paragraph 2, 
and, except as provided in Article 12, may make recommendations with 
regard to any such questions to the state or states concerned or to the Secur- 
ity Council or to both. , Any such question on which action is necessary shall 
be referred to the Security Council by the General Assembly either before or 
after discussion. 

3. The General Assembly may call the attention of the Security Council to 
situations which are likely to endanger international peace and security. 

4. The powers of the General Assembly set forth in this Article shall not 
limit the general scope of Article 10. 


_ Article 12 Ff 


1. While the Security Council is exercising in respect of any dispute or 
situation the functions assigned to it in the present Charter, the General 
Assembly shall not make any recommendation with regard to that dispute or 
situation unless the Security Council so requests. 

2. The Secretary-General, with the consent of the Security Council, shall 
notify the General Assembly at each session of any matters relative to the 
maintenance of international peace and security which are being dealt with 
by the Security Council and shall similarly notify the General Assembly, or 
the Members of the United Nations if the General Assembly is not in session, . 
immediately the Security Council ceases to deal with such matters. 


194 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Article 13 


1. The General Assembly shall initiate studies and make recommenda- 
tions for the purpose of: 

a. promoting international coöperation in the political field and encourag- 
ing the progressive development of international law and its codification; 

b. promoting international coöperation in the economic, social, cultural, 
educational, and health fields, and assisting in the realization of human 
rights and fundamental freedoms for all without distinction as to race, sex, 
language, or religion. l 

2. The further responsibilities, functions, and powers of the General As- 
sembly with respect to matters mentioned in paragraph 1 (b) above are set 
forth in Chapters IX and X. 


Article 14 


Subject to the provisions of Article 12, the General Assembly may récom- 
mend measures for the peaceful adjustment of any situation, regardless of 
origin, which it deems likely to impair the general welfare or friendly rela- ` 
tions among nations, including situations resulting from a violation of the 
provisions of the present Charter setting forth the Purposes and Principles of 
the United Nations. i 


Article 15 


1. The General Assembly shall receive and consider annual and special 
reports from the Security Council; these reports shall include an account of 
the measures that the Security Couneil has povided upon or token, to main- 
tain international peace and security. 

2. The General Assembly shall receive and auia reports from the 
other organs of the United Nations. 


Article 16 


The General Assembly shall perform such functions with respect to the 
international trusteeship system as are assigned to it under Chapters XII and 
XIII; including the approval of the trusteeship agreements for areas not 
designated as strategic. 


Article 17 


1. The General Assembly shall consider and approve the budget of the 
Organization. 

2. The expenses “of the Organization shall be borne by the Members as - 
apportioned by the General Assembly. 

3. The General Assembly shall consider and approve any financial and 
budgetary arrangements with specialized agencies referred to in Article 57 
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and shall examine the administrative budgets of such specialized agencies 
with a view to making recommendations to the agencies concerned. 


Voting 
Article 18 


1. Each member of the General Assembly shall have one vote. 

2. Decisions of the General Assembly on important questions shall be 
made by a two-thirds majority of the members present and voting. These 
questions shall include: recommendations with respect to the maintenance of 
international peace and security, the election of.the non-permanent members 
of the Security Council, the election of the members of the Economic and 
Social Council, the election of members of the Trusteeship Council in accord- 
ance with paragraph 1 (c) of Article 86, the admission of new Members to 
the United Nations, the suspension of the rights and privileges of member- 
ship, the expulsion of Members, questions relating to the operation of the 
trusteeship system, and budgetary questions. 

3. Decisions on other questions, including the determination of additional 
categories of questions to be decided by a two-thirds majority, shall be made 
by a majority of the members present and voting. 

Article 19 

A Member of the United Nations which is in arrears in the payment of its 
financial contributions to the Organization shall have no vote in the General 
Assembly if the amount of its arrears equals or exceeds the amount of the . 
‘contributions due from it for the preceding two full years: The General As- ' 


sembly may, nevertheless, permit such a Member to vote if it is satisfied that 
the failure to pay is due to conditions beyond the control of the Member. 


Procedure 
Article 20° 


The General Assembly shall meet in regular annual sessions and in such 
special sessions as occasion may require. Special sessions shall be convoked 
by the Secretary-Genoral at the request of the Security Council or oe & ma- 
jority of the Members of the United Nations. 


Article 21 
The General Assembly shall adopt its own rules of procedure. It shall 
elect its President for each session. 
Article 22 - 


The General Assembly may establish such subsidiary organs as it deems 
necessary for the performance of its functions. | 
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CHAPTER V 

The Security Council 
Composition 
Article 23 


1. The Security: Council shall consist of eleven Members of the United 
Nations. The Republic of China, France, the Union of Soviet Socialist 
Republics, the United Kingdom of Great Britain and Northern Ireland, 
and the United States of America shall be permanent members of the Secur- 
ity Council. The General Assembly shall elect six other Members of the 
United Nations to be non-permanent members of the Security Council, due 
regard being specially paid, in the first instance to the contribution of Mem- 
bers of the United Nations to the maintenance of international peace and 
security and to the other purposes of the Organization, and also to equitable 
geographical distribution. 

2. The non-permanent members of the Security Council shall be elected 
for a term of two years. In the first election of the non-permanent members, 
however, three shall be chosen for aterm of one year. A retiring member 
shall not be eligible for immediate re-election. 

3. Each member of the Security Council shall have one representative. 


Functions and Powers 
Article 24 


1. In order to ensure prompt and effective action by the United Nations, 
its Members confer on the Security Council primary responsibility for the 
maintenance of international peace and security, and agree that in carrying 
out its duties under this responsibility the Security Council acts qn their 
behalf. 

2. In discharging these duties the Security Council shall act in accor idan 
with the Purposes and Principles of the United Nations. The specific powers 
granted to the Security Council for the discharge of these duties are laid down 
in Chapters VI, VII, VIIL and XII. 

3. The Security Coina shall submit annual and, when necessary, special 
reports to the General Assembly for its consideration. 


Article 25 
The Members of the United Nations agree to accept and carry out the 
decisions of the Security Council in accordance with the present Charter. 
"Article 26 


_ In order to promote the establishment and maintenance of international 
peace and security with the least diversion for armaments of the world’s 
human and economic resources, the Security Council shall be responsible for 
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formulating, with the assistance of the Military Staff Committee referred to 
in Article 47, plans to be submitted to the Members of the United Nations 
for the establishment of a system for the regulation of armaments. 


Voting 
‘Article 27 


1. Each member of the Security Council shall have one vote. 
2. Decisions of the Security Council on procedural matters shall be made 
` by an affirmative vote of seven members. 
3. Decisions of the Security Council on all other matters shall be made by 
an affirmative vote of seven members including the concurring votes of the 
_ permanent members; provided that, in decisions under Chapter VI, and 
under paragraph 3 of Article 52, a party to a dispute shall abstain from 
voting. 


Procedure 
Article 28 

1. The Security Council shall be so organized as to be able to function 
continuously. Each member of the Security Council shall for this purpose be 
represented at all times at the seat of the Organization. 

2. The Security Council shall hold periodic meetings at which each of its 
members may, if it so desires, be represented by a member of the govern- 
ment or by some other specially designated representative. 

3. The Security Council may hold meetings at such places other than the 
seat of the Organization as in its judgment will best facilitate its work. 


Article 29 
The Security Council may establish such subsidiary organs as it deems 
necessary for the performance of its functions. : 
Article 30 : 
The Security Council shall adopt its own rules of procedure, including the 
method of selecting its President. 
- Article 31 


Any Member of the United Nations which is nót a member of the Security 
Council may participate, without vote, in the discussion of any question 
brought before the Security Council whenever the latter considers that the 
interests of that Member are specially affected. 


Article 32 


Any Member of the United Nations which is not a member of the Security. 
Council or any state which is not a Member of the United, Nations, if it isa 
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party to a dispute urider consideration. by the Security Council, shall ies in- 
. vited to participate, without vote, in the discussion relating to the dispute. E 
_ The Security Council shall lay down such conditions as it deems just for the 
i participation of a state which is not a Member of the. United Nations. 


CHAPTER VI 
Pacific settlement of disputes 
Article 33 


"1, The parties to any dispute, the continuance of which is likely to en- - 
danger the maintenance of internatidnal peace and security, shall, first of all, 
-seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, 
judicial settlement, resort to regional agencies or arrangements, or other 
peaceful means of their own choice. 
2. The Security Council shall, when it deems nEOpesary, call upon the 
parties to settle their dispute by such means. 


Article 34 _ 


The Security Council may investigate any dispute, or any situation which 
might lead to international friction or give rise to a dispute, in order. to deter- 
mine whether the continuance of the dispute or situation is likely to endanger 
the maintenance óf international peace and security. 

Article 35 l 

1. his Member of the United Nations may bring any dispute,’ or any 
situation of the nature referred'to in Article 34, to the attention of the Be- 
. curity Council or of the General Assembly. — 

2.‘ A state which is not a Member of the United Nations may bring to the 
attention of the Security Council or of the General Assembly any dispute to 
which it is a party if it accepts in advance, for the purposes: of the dispute, 
‘ the obligations of pacific settlement provided: in the present Charter. 
`- 3. The proceedings of the General Assembly in respect of matters brought 
`- to its attention under this Article will be ee to the provisions of ed 
. Iland 12. i 


$ : Artiċle 36 


1. The Security Council may, at any stage of a dispute of the diie re- 
ferred to in Article 33 or of a situation of like nature, recommend appropriate 
procedures or methods of adjustment. 

2. The Security Council should take into pondidarstion any procedures for 
the settlement of the dispute which have already been adopted by the parties. 

3. In making-recommendatigns under this Article the Security Council 
should also take into consideration that legal disputes should as a general 
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rule be referred by the parties to the International’Court of Justice in ac- 
cordance with the provisions of the Statute of the Court. 


Article ‘37 


` 1. Should the parties to a dispute of the nature referred to in Article 33 
fail to settle it by the means indicated in that Article, thèy shall refer it to 
the Security Council. 

2. If the Security Council deems that the son T of the dispute is in 
fact likely to endanger the maintenance of international peace and security, 
it shall decide whether to take action uuder Article 36 or'to recommend such 
terms’ of settlement as it may consider. appropriate. 


P . Article 38 


Without prejudice to the provisions of Articles 33 to 37, the Security Coun- 
cil may, if all the parties to any dispute so request, make recommendations 
to the parties with a view to a pacific settlement of the dispute. 


CHAPTER VII 


Action with respect to threats to the peace, breaches of the peace, 
and acts of aggression 


Article 39 


The Security Council shall determine the existence of any it to the 
peace, breach of the peace, or act of aggression and shall make recommenda- 
tions; or decide what measures shall be taken in accordance with Articles 41 
and 42, to maintain or restore international peace and security. 


Article 40 


In order to prevent any aggravation of the situation, the Security Council 
may, before making the recommendations or deciding upon the measures 
provided for in Article 39, call upon the parties concerned to comply with 

such provisional measures as it deems necessary or désirable. Such pro- 
` visional measures shall be without prejudice to the rights, claims, or position 
of the parties concerned. The Security Council shall duly take account of 
` failure to comply with sich provisional measures. 


` Article 41 


The Security Council may decide what measures not involving the use of 
armed force are to be employed to give effect to its decisions, and it may call 
upon the Members of the United Nations to apply such measures. These 
may include complete or partial interruption of economic relations and of 
tail, sed, air, postal, telegraphic, radio, and other means of communication, 
and the severance of diplomatic relations. ` 
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Article 42 


Should the Security Council consider that measures provided for in Article 
41 would be inadequate or have proved to be inadequate, it may take such 
action by air, sea, or land forces as may be necessary to maintain or restore 
international peace and security. Such action may include demonstrations, 
blockade, and other operations by air, sea, or land forces of Members of the 
United Nations. i 


Article 48 


1. All Members of the United Nations, in order to contribute to the main- 
tenance of international peace and security, undertake to make available to 
the Security Council; on its call and in accordance with a special agreenient 
or agreements, armed forces, assistance, and facilities, including rights of 
passage, necessary for the purpose of maintaining internationsl peace and 
security, 

2. Such agreement or agreements shall govern the. numbers Dd types of 
forces, their degree of readiness and general location, and the nature of the - 
facilities and assistance to be provided. 

3. The agreement or agreements shall be negotiated as soon as possible on 
the initiative of the Security Council. They shall be concluded between the 
Security Council and Members or between the Security Council and groups 
of Members and shall be subject to ratification by the signatory states in 
accordance with their respective constitutional processes. 


` Article 44 


When the Security Council has decided to use force it shall, before calling 
upon a Member not represented on it to provide armed forces in fulfillment 
of the obligations assumed under Article 43, invite that Member, if the Mem- 
ber so desires, to participate in the decisions of the Security Council concern-. 

‘ing the employment of contingents of that Member’s armed forces. 


4 Article 45 f 

In order to enable the United Nations to take urgent military measures, 
Members shall hold immediately available nstional air-force contingents for 
combined international enforcement action. The strength and degree of 
readiness of these contingents and plants for their combined action shall be 
determined, within the limits laid down in the special agreement or agree- 
ments referred to in Article 43, by the Security Council with the assistance 
‘ of the Military Staff Committee. 


Article 46 


Plans for the application of armed force shall be made by the Security 
Council with the assistance of the Military Staff Committee. 
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Article 47 


1. There shall be established a Military Staff Committee to advise and 
assist the Security Council on all questions relating to the Security Council’s 
military requirements for the maintenance of international peace and secur- 
ity, the employment and command of forces placed at its disposal, the regula- 
tion of armaments, and possible disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff of the 
permanent members of the Security Council or their representatives. Any 
Member of the United Nations not permanently represented on the Com- 
mittee shall be invited by the Committee to be associated with it when the 
efficient discharge of the Committee’s responsibilities requires the participa-— 
tion of that Member in its work. 

3. The Military Staff Committee shall be responsible under the Security 
Council for the strategic direction of any armed forces placed at the disposal 
of the Security Council. Questions relating to the command of such forces 
shall be worked out subsequently. 

4, The Military Staff Committee, with the authorization of the Security 
Council and after consultation with appropriate regional agencies, may es- 
tablish regional subcommittees. 


‘Article 48 - 


1. The action required to carry out the decisions of the Security Council 
for the maintenance of international peace and security shall be taken by all 
the Members of the United Nations or by some of them, as the Security 
Council may determine. 

2. Such decisions shall be carried out by the Members of the United Na- 
tions directly and through their action in the appropriate international agen- 
cies of which they are members. 


: Article 49 


The Members of the United Nations shall join in affording mutual assist- 
ance in carrying out the measures decided upon by the Security Council. 


Article 50 
If preventive or enforcement measures against any state are taken by the 
_ Security Council, any other state, whether a Member of the United Nations 
or not, which finds itself confronted with special economic problems arising 
from the carrying out of those measures shall have the right to consult the 
Security Council with regard to a solution of those problems.. 


‘ Article 51 


_ Nothing in the present Charter shall impair the inherent right of individual 
- or collective self-defense if an armed attack occurs against a Member of the 


202 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


United Nations, until the Security Council has taken the measures necessary - 
_ to maintain international peace.and security. Measures taken by Members , 
in the exercise of this right of self-defense shall be immediately reported to the 
Security Council and shall not in any way affect the authority and responsi- 
bility of the Security Council under the present Charter to take st-any time 
such action as it deems necessary in order to maintain or restore mtoe tdnal 
peace and security. 


DE CHAPTER VII 
` Regional arrangements 
Article 52 


1. |. Nothing i in the present Charter precludes the existence of regional ar~" 
‘rangements or agencies for dealing with such matters relating to the main- 

tenance of international peace and security as are appropriate for regional 
action, provided that such arrangements or agencies and their activities-are 
consistent with the Purposes and Principles of the United Nations. 

2. The Members of the United Nations entering into such arrangements 
or constituting such agencies shall make every effort to achieve pacific settle- 
ment of local disputes through such regional arrangements or by such re- 
gional agencies before reférring them to the Security Council. 

3. The Security Council shall encourage the development of pacific settle- 
ment of local disputes through such regional arrangements or by such re-. ` 
gional agencies either on the initiative of the states. concerned or by reference 
from the Security Council. 

4, This Article in no way impairs the application of Articles 34 and 35. 


Article 53 


1. The Security Council shall, where appropriate, utilize such regional 
‘arrangements or agencies for enforcement action under its authority. But 
no enforcement action shall be taken under regional arrangements or by re- ` 
gional agencies without the authorization of the Security Council, with the 
exception of measures against any enemy state, as defined in paragraph 2.of 
this Article, provided for pursuant to Article 107 or in regional arrangements 
directed against renewal of aggressive policy on the part of any such state, 
until such time as the Organization-may, on request of the Governments 
concerned, be charged with the Pesponsipulty for preventing further aggres- 
sion by such a state. 

2. The term enemy state as used in paragraph 1 of this Article applies 
‘to any state which during the Second World War has been an enemy of any 
eae of the present Charter. 


_ Article 54 
The Security Council shall at all times be kept fully informed of activities 
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undertaken or in contemplation under regional arrangements or. by regional 
agencies for the maintenance of international peace and sécurity. 


CHAPTER IX 
International economic and social codperation 
Article 55 
With a view to the creation of conditions of stability and well-being which 


‘are necessary for peaceful and friendly relations among nations based on, _ 


respect for the principle of equal rights and self-determination of peoples, 
the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of eco- 
nomic and social progress and development; 

b. solutions of international economic, social, health, and related prob- 
lems; and international cultural and educational coöperation; and 

c. universal respect for, and observance of, human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion. 


Article 56 


All Members pledge themselves to take joint and separate action in codp- 
eration with the Organization for the achievement of the purposes set forth 
in Article 55. 


. 


o, Article 57 
1. The various specialized agencies, established by intergovernmental 
agreement and having wide international responsibilities, as defined in their 
basic instruments, in economic, social, cultural, educational, health, and re- 
lated fields, shall be brought into relationship with the United Nations in ac- 
cordance with the provisions of Article 63. 
2. Such agencies thus brought into relationship with the United Nations 
are hereinafter referred to as specialized agencies. 


Article 58 
The Organization shall make recommendations for the codrdination of the 
policies and activities of the specialized agencies. 
Article 59 


The Organization shall, where appropriate, initiate negotiations among the 
‘states concerned for the creation of any new specialized agencies required 
for the accomplishment of the purposes set forth in Article 55. 


Article 60 


Responsibility for the discharge of the functions of the Organization set 
forth in this Chapter shall be vested in the General Assembly and, under the 
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authority of the General Assembly, in the Economic and Social Council, 
which shall have for this purpose the powers set forth in Chapter X. 


CHAPTER X 
The Economic and Social Council 
Composition 
E Article 61 


1, The Economic and Social Council shall consist of eighteen Members of 
the United Nations elected by the General Assembly. 

2. Subject to the provisions of paragraph 3, six members of the Economic 
and Social Council shall be elected each year for a term of three years. A 
retiring member shall be eligible for immediate reélection. 

3. At the first election, eighteen members of the Economic and Social 
Council shall be chosen. The term of office of six members so chosen shall 
expire at the end‘ of one year, and of six other members at the end of two 
years, in accordance with arrangements made by the General Assembly. 

4. Each member of the Economic and Social Council shall have one repre- 

sentative. 


Functions and Powers 
Article 62 


‘1. The Economic and Social Council may make or initiate studies and 
reports with respect to international economic, social, cultural, educational, 
health, and related matters and make recommendations with respect to any 
such matters to the General Assembly, to the Members of the United 
Nations, and to the specialized agencies-concerned. 

_ 2. It may make recommendations for the purpose of promoting respect for, 
and observance of, human rights and fundamental freedoms for all. 
3..It may prepare draft conventions for submission -to the General 
Assembly, with respect to matters falling within its competence. 
4, It may call, in accordance with the rules prescribed by the United 
Nations, international conferences on matters falling within its competence. . 


Article 63 


1. The Economic and Social Council may enter into agreements with any 
of the agencies referred to in Article 57, defining the terms on which the 
agency concerned shall be brought into relationship with the United Nations. — 
Such agreements shall be subject to approval by the General Assembly. 

2. It may codrdinate the activities of the specialized agencies through 
consultation with and recommendations to such agencies and through 
recommendations to the General Assembly and to the Members of the - 
United Nations. b 
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Article 64 
1. The Economic and Social Council may take appropriate steps to 
obtain regular reports from the specialized agencies. It may make arrange- 
ments with the Members of the United Nations and with the specialized 
agencies to obtain reports on the steps taken to give effect to its own recom- 
mendations and to recommendations on matters falling within its com- 
petence made by the General Assembly. 
2. It may communicate its observations on these reports to the General 
Assembly. 
Article 65 í 


The Economic and Social Council may furnish information to the ey 
Council and shall assist the Security Council upon its request. 


Article 66 


1. The Economic and Social Council shall perform such functions as fall 
within its competence in connection with the carrying out of the recommenda- 
tions of the General Assembly. 

2. It may, with the approval of the General Assembly, perform services at 
the request of Members of the United Nations and at the request of spe- 
-Clalized agencies. 

3. It shall perform such other functions as are specified elsewhere in the 
present Charter or as may be assigned to it by the General Assembly. 


Voting - 
Article 67 
1. Each member of the Economic and Social Council shall have one vote. 


2. Decisions of the Economic and Social Council shall be made by a 
majority of the members present and voting. 


- Procedure 
Article 68 


The Economic and Social Council shall set up commissions in economic 
and social fields and for the promotion of human rights, and such other 
commissions as may be required for the performance of its functions. 

Article 69 


The Economic and Social Council shall invite any Member of the United 
Nations to participate, without vote, in its deliberations on any matter of 
© particular concern to that Member. 


_ Article 70 
The Economic and Social Council may make arrangements for repre-' 
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sentatives of the specialized agencies to participate, without vote, in its 
deliberations and in those of the commissions established by it, and for its 
representatives to participate in the deliberations of the specialized agencies. 


Article 71 


The Economic and Social Council may make suitable arrangements for 
consultation with non-governmental organizations which are concerned with 
matters within its competence. Such arrangements may be made with 
international organizations and, where appropriate, with national organiza-' 
tions after consultation with the Member of the United Nations concerned. 


` Article 72 


1. The Economic and Social Council shall adopt its own rules of procedure, 
including the method of selecting its President. 

2. The Economic and Social Council shall meet as required in accordance 
with its'rules, which shall include provision for the convening of meetings on 
the request of a majority of its members. 


4 


CHAPTER XI ' 
Declaration regarding non-self-governing territories 
Article 73 


Members of the United Nations which have or assume responsibilities for 
the administration of territories whose peoples have not yet attained a full 
measure of self-government recognize the principle that the interests of the 
inhabitants of these territories are paramount and accept as a sacred trust 
the obligation to promote to the utmost, within the system of international 
peace and security established by the present Charter, the well-being of the 
inhabitants of these territories, and, to this end: 

a. to ensure, with due respect for the culture of the peoples concerned, 
their political, economic, social, and educational advancement, their just 
treatment, and their protection against abuses; 

b. to develop’ self-government, to take due account of the political 
aspirations of the peoples, and to assist them in the progressive development 
of their free political institutions, according to the particular circumstances 
of each territory and its peoples and their varying stages of advancement; 

c. to further international peace and security; 

d. to promote constructive measures of development, to encourage re- 
search, and to coéperate with one another, and, when and where appropriate, 
with specialized international bodies with a view to the practical achieve- 
ment of the social, economic, and scientific purposes set forth in this Article; 
and 

e. to transmit regularly to the. Secretary-General for information purposes, 
subject to such limitation as security and constitutional considerations may 


oh ee 


Dow - 
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require, statistical and other information of a technical nature relating to 
_ economic, social, and educational conditions in the territories for which they 
are respectively responsible other than those territories to which Chapters 
XII and XIII apply. | 


Article 74 


Members of the United Nations also agree that their policy in respect of 
the territories to which this Chapter applies, no less than in respect of their , 
metropolitan areas, must be based on the general principle of good-neighbor- 
liness, due account being taken of the interests and well-being of the rest of 
the world, in social, economic, and commercial matters. 


‘CHAPTER xm 
International trusteeship system 
Article 75 


The United Nations shall establish under its authority an international 
trusteeship system for the administration and supervision of such territories 
as may be placed thereunder by subsequent individual agreements. These 
territories are hereinafter referred to as trust territories. 


Article 76 


The basic objectives of the trusteeship system, in accordance with the 
Purposes of the United Nations laid down in Article 1 of the present Charter, 
shall be: 

a. to further international peace and security; 

b., to promote the political, economic, social, and educational advance- 
ment of the inhabitants of the trust territories, and their progressive develop- 
ment towards self-government or independence as may be appropriate to the 
particular circumstances of each territory and its peoples and the freely 
expressed wishes of the peoples concerned, and as may be provided by the 
terms of each trusteeship agreement; 

c. to encourage respect for human rights and for fundamental freedoms 
for all without distinction as to race, sex, language, or religion, and to 
encourage recognitidn of the interdependence of the peoples of the world; 
and 

d. to ensure equal treatment in social, economic, and commercial tatters 
for all Members of the United Nations and their nationals, and also equal 
treatment for the latter in the administration of justice, without prejudice to 
the attainment of the foregoing objectives and subject to the provisions of 
Article 80. í 


Article 77 
1. The trusteeship system shall apply to suċh territories in the following 
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categories as may be placed thereunder by means of trusteeship agreements: 

s. territories now held under mandate; 

b. territories which may be detached from enemy states as a result of the 
Second World War; and — 

c. territories voluntarily placed under the system by states responsible for 
their administration: 


2. It will be a matter for subsequent agreement as to which territories in ié: 
the foregoing categories will be brought'under the trusteeship system and 
upon what termè. 

Article 78 


The trusteeship system shall not apply to territories which have become 
Members of the United Nations, relationship among which shall be based on 
respect for the principle of sovereign equality. 


Article 79 


The terms of trusteeship for each territory to þe placed under the trustee- 
ship system, including any alteration or amendment, shall be agreed upon by 
the states directly concerned, including the mandatory power in the case of 
territories held under mandate by a Member of the United Nations, and shall 
be approved as provided for in Articles 83 and 85. 


Article 80 


1. Except as may be agreed upon in individual trusteeship pene f 
made under Articles 77, 79, and 81, placing each territory under the trustee- 
ship system, and until such agreements have been concluded, nothing in this 
Chapter shall be construed in or òf itself to alter in any manner the rights 
whatsoever of any states or any peoples or the terms of existing international 
instruments to which Members of the United Nations may respectively be 
parties. 

2. Paragraph 1 of this Article shall not be interpreted as giving grounds 
for delay or postponement of the negotiation and conclusion of agreements 
for placing mandated and other territories under the trusteeship system as 
provided for in Article 77. 

Article 81 


The trusteeship agreement shall in each case include the terms under which 
the trust territory will be administered and designate the authority which 
will exercise the administration of the trust territory. Such authority, 
hereinafter called the administering authority, may be one or more states or 
the Organization itself. 

Article 82 


There may be designated, in any trusteeship agreement, a strategic area 
or areas which may include part or all of the trust territory to which the 
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agreement applies, without prejudice to any special agreement or agreements 
made under Article 43. 


Article 83 


1. All functions of the United Nations relating to strategic areas, including 
the approval of the terms of the trusteeship agreements and of their alteration 
or amendment, shall be exercised by the Security Council. 

2. The basic objectives set forth in Article 76 shall be applicable to the 
people of each strategic area. 

3. The Security Council shall, subject to the provisions of the trusteeship 
agreements and without prenadice to security considerations, avail itself of 
the assistance of the Trusteeship Council to perform those functions of the 
United Nations under the trusteeship system relating to political, economic, 
social, and educational matters in the strategic areas. 


Article 84 


It shall be the duty of the administering authority to ensure that the 
trust territory shall play its part in the maintenance of international peace 
and security. To this end the administering authority may make use of 
volunteer forces, facilities, and assistance from the trust territory in carrying 
out the obligations towards the Security Council undertaken in this regard 
by the administering authority, as well as for local defense and the main- 
tenance of law and order within the trust territory. 


Article 85 


1. The functions of the United Nations with regard to trusteeship agree-_ 
ments for all areas not designated as strategic, including the approval of the 
terms of the trusteeship agreements and of their alteration or amendment, 
shall be exercised by the General Assembly. 

2. The Trusteeship Council, operating under the authority of the General 
Assembly, shall assist the General Assembly in carrying out these functions. 


CHAPTER XII 
The Trusteeshtp Council 
Composition 
Article 86 


1. The Trusteeship Council shall consist of the following Members of the 
United Nations: 

a. those Members administering trust territories; 

b. such of those Members mentioned o name in Article 23 as are not 
administering trust territories; and 

c. as many other Members elected for eee terms by the General 
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Assembly as may be necessary to ensure that the ioiai number of members . 


_ of the Trusteeship Council is equally divided between those Members of the ' 


‘United Nations which administer trust territories and those which do not: 


2. Each Member of the Trusteeship Council shal designate one specially ‘ 
oe person to represent it therein. 
Funotioiia and Powers 7 . 
‘Artie 870-8 l o 

The General Assembly and, under its puthonity, the madsen Council, 
in carrying out their functions, may: . 
a. consider reports submitted by the daitan ee 
b. accept petitions and examine them in consultation with the administat- 


. ing authority; 


c. provide for periodic visits to the Femeie trust territories at times l 
agreed upon with`the administering authority; and 
\d. take these and other actions in ape with ha Teini of the 


a agreements. E 


a4 ` Article 88 


The Tetea) Council shall formulate a questionnaire on the political, . 
economic, social, and educational advancement of the inhabitants of each - 
trust territory, and the administering authority for, each. trust territory. 
within the competence of the General Assembly shall make an annual report 
to the General eer upon the basis of such questionnaire. 


' Voting yy > 4 
Article 89 ° 


_.1. Each member of the Trusteeship Council shall have one vote. . ee 
-2. Decisions of the Trusteeship Council shall’ be made by a majority of the 
members pracen and voting. r . 


Procedure - fo oo Spee 


Article 90 


1. The Trusteeship Council shall adopt-its own rules of Sasi! in- | 
cluding the method of selecting its President. ; 
2. The Trusteeship Council shall meet as required i in 1 accordance with its 


rules, which shall include provision’ for the oonyoning of aoia on the 


request, of a majority of its members. 
f “Article 91: 
The Trusteeship Council shall, when appropriate, avail itself of the. 


assistance of the Economic and Social Council and of the specialized aganman 
in n pegad to matters with which they are respectively gogoned 
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CHAPTER XIV 
The International Court of Justice 
Article 92 
The International Court of Justice shall be the principal judicial organ 
of the United Nations. It ‘shall function in accordance with the annexed 


Statute, which is based upon the Statute of the Permanent Court of Inter- 
national Justice and forms an integral part of the present Charter. 


Article 93 

1. All Members of the United Nations are ipso facto parties to the Stat- 
ute of the International Court of Justice. 

2. A state which is not a Member of the United Nations may become a 
party to the Statute of the International Court of Justice on conditions to 
be determined in each case by the General Assembly upon the recommenda- 
tion of the Security Council. 

Article 94 

1. Each Member of the United Nations undertakes to comply with the 
decision of the International Court of Justice i in any case to which it is a 
party. 

2. If any party to a case fails to perform the obligations incumbent upon 
it under a judgment rendered by the Court, the other party may have 

‘recourse to the Security Council, which may, if it deems necessary, make 
recommendations or decide upon measures to be taken to give effect to 
` the judgment. 
Article 95 
Nothing in the present Charter shall prevent Members of the United 
Nations from entrusting the solution of their differences to other tribunals 
by virtue of agreements already in existence or which may be concluded 
in the future. 
Article 96 
1. The General Assembly or the Security Council may request the Inter- 
national Court of Justice to give an advisory opinion on any legal question. 
2. Other organs of the United Nations and specialized agencies, which 
may at any time be so authorized by the General Assembly, may also 
request advisory opinions of the Court on legal questions arising within 
the scope of their activities. f 


CHAPTER XV 
The Secretariat 


Article 97. 


The Secretariat shall comprise a feoite Gaa and such staff as the 
Organization may require. The Secretary-General shall be appointed by 
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the General Assembly upon the.recommendation of the Security Council. . 
He shall be the chief administrative officer of the Organization. 


Article 98 


‘The Secretary-General shall act in that capacity in all meetings of the. 
General Assembly, of the Security Council, of the Economic and Social 
‘Council, and of the Trusteeship Council, and shall perform such other 
functions as are entrusted to him by these organs. The Secretary-General 
shall make an annual report to the General Assembly on the work of the 
ore ee 

Article 99 


The Secretary-General may bring to the attention of the Security Council , 
any matter which in his opinion may threaten the maintenance of inter- 
national peace and security. 


Article 100 


1. In the performance of their duties the Secretary- General and the staff 
shall not seek or receive instructions from any government, or from any 
other authority external to the Organization. They shall refrain from any 
action which might reflect on their position as international officials Te- 
sponsible only to the Organization. 

'2..Each Member of the United Nations undertakes to respect the ex- 
clusively international character of the responsibilities of the Secretary-. 
General and the staff and not to seek to influence sem in the discharge’ 
of their bneeponibilies 


Article 101 


. X. The staff shall be appointed by the Breas eiea under regulations 
established by the General Assembly. 

2. Appropriate staffs shall be permanently assigned to the Economic and 
Social Council, the Trusteeship Council, and, as required, to other organs 
of the United Nations.- These staffs shall form a part of the Secretariat. 

3., The paramount consideration in the employment of the staff and: in 
the determination of the conditions of service shall be the necessity of 
securing the highest standards of efficiency, competence, and integrity. 
Due regard shall be.paid to the importance of recrwiting the staff on as wide 
B gecerephicel basis as pee 


CHAPTER XVI 
Miscellaneous provisions 
Article 102 


1. ver) treaty and every international agreement entered into by any. 
Meinber of the United Nations after the present Charter comes into force 


` 
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shall as soon as possible be Pestera with the Secretariat and published 
by it. 

2. No party to any such treaty or Gemak agreement which has not 
been registered in accordance with the provisions of paragraph 1 of this Arti- 
cle may invoke that tréaty or agreement. before any organ of the United 
Nations. 


Article 103 


In the event of a conflict between the obligations of the Members of the 
United Nations under the present Charter and their obligations under any 
other international agreement, their obligations under the present Charter 
shall prevail. 


Article 104 


The Organization shall enjoy in the territory of each of its Members sigh: 
legal capacity as may be necessary for the exercise of its functions and the 
fulfillment of its purposes. 


Article 105 


1. The Organization shall enjoy in the territory of each of its Members 
such privileges and immunities as are necessary for the fulfillment of its 

purposes. 

2. Representatives of the Members of the United Nations and officials of 
the Organization shall similarly enjoy such privileges and immunities as are 
necessary for the independent exercise of their functions in connection with 
the Organization. 

3. The General Assembly may make recommendations with a view to 
determining the details of the application of paragraphs 1 and 2 of this Article 
or may propose conventions to the Members of the United Nations for this 
purpose. 


CHAPTER XVII 
Transitional security arrangements 
Article 106 


Pending the coming into force of such special agreements referred to in, 
Article 43 as in the opinion of the Security Council enable it to begin the 
exercise of its responsibilities under Article 42, the parties to the Four-Nation 
Declaration, signed at. Moscow, October 30, 1943, and France, shall, in ac- 
cordance with the provisions-of paragraph 5 of that Declaration, consult with 
one another and as occasion requires with other Members of the United Na- 
tions with a view to such joint action on behalf of the Organization as 
may be necessary for the purpose of maintaining international peace and 

ene 2 
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Article 107 


Nothing in the present Charter shall invalidate or preclude action, in rela- 
tion to any state which during the Second World War has been an enemy of 
any signatory to the present Charter, taken or authorized as a result of that 
war by the Governments having ecg for such action. 


CHAPTER XVIII 
Amendments 
Article 108 . 


Amendments to the present Charter shall come into force for all Members ` 
of the United Nations when they have been adopted by a ‘vote of two thirds 


l `, of the members of the General Assembly and ratified in accordance with their 


respective constitutional processes by two thirds of the Members of the 
United Nations, including all the permanant members of the iad 
Council. i 

Article 109 


_ 1. A General Conference of the Members of the United Nations for the 
purpose of reviewing the present Charter may be held at a date and place to 
be fixed by a two-thirds vote of the members of the General Assembly and by 
a vote of any seven members of the Security Council. Each Member of the 
United Nations shall have one vote in the conference. 

2. Any alteration of the present Charter recommended by a two-thirds 
vote of the conference shall take effect when ratified in accordance with their | 
respective constitutional processes by two thirds of the Members of the 
United Nations including all the permanent members of the Security Council. 

3. If such a conference has not been held before the tenth annual session 
of the General Assembly following the coming into force of the present Char- 
ter, the proposal to call such a conference shall be placed on the agenda of 
that session of the General Assembly, and the conference shall be held if so 
decided by a majority vote of the members of the General Assembly and by 
a vote of any seven members of the Security Council. 


CHAPTER XIX 
Ratification and signature 
Article 110 


1. The present Charter shall be ratified by the signatory states in accord- 
ance with their respective constitutional processes. 
: 2. The ratifications shall be deposited with the Government of the United 
States of America, which shall notify all the signatory states of each deposit 
as well as the Becretary-General of the Organization when he has been 


aa 
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3. The present Charter shall come into force upon the deposit of ratifica- 
tions by the Republic of China, France, the Union of Soviet Socialist Repub- 
lies, the United Kingdom of Great Britain and Northern Ireland, and the 
United States of America, and by a majority of the other signatory states. 
A protocol of the ratifications deposited shall thereupon be drawn up by the 
Government of the United States of America which shall communicate copies 
thereof to all the signatory states. 

4. The states signatory to the present Charter which ratify it after it has 
come into force will become original Members of the United Nations on the 
date of the deposit of their respective ratifications. 


Article 111 


The present Charter, of which the Chinese, French, Russian, English, and | 
Spanish texts are equally authentic, shall remain deposited in the archives of ` 
the Government of the United-States of America. Duly certified copies 
thereof shall be transmitted by that Government to the Governments of the 
other signatory states. 

In faith whereof the representatives of the Governments of the United 
Nations have signed the present Charter. 

Done at the city of San Francisco the twenty-six any: of June, one ee 
sand nine hundred and forty-five. 


STATUTE oF THE INTERNATIONAL COURT OF JUSTICE * 


Article 1 


The International Court of Justice established by the Charter of the 
` United Nations as the principal judicial organ of the United Nations shall be 
constituted and shall function i in accordance with the provisions of the pres- 
ent Statute. 


CHAPTER I 
Organization of the Court 

-© Article 2 
The Court shall be composed of a body of independent judges, elected 
regardless of their nationality from among persons of high moral character, 
who possess the qualifications required in their respective countries for ap- 
pointment to 'the highest judicial offices, or are jurisconsults of recognized 

competence in international law. 
Article 3 


1. The Court shall consist of fifteen members, no two of whom may be 
nationals of the same state. 


> Text from Department of State; Congressional Record, as cited, p. 7231. 


es 
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2. A person who for the purposes of membership in the Court could be re- 
garded as a national of more than one staté shall be deemed to be a national 
of the one in which he ordinarily exercises civil and political rights. 


Article 4 


.1. The members of the Court shall be elected by the General Assembly and 
by the Security Council from a list of persons nominated by the national 
groups in the perme Court of Arbitration, in accordance with the follow- 
ing provisions. 

2. In the case of Members of the United Nations not represented in the 
Permanent Court of Arbitration, candidates shall be nominated‘by national 
groups appointed for this purpose by their governments under the same con- 
` ditions as those prescribed for members of the Permanent Court of Arbitra- 
tion by Article 44 of the Convention of The Hague of 1907 for the pacific 
settlement of international disputes. 

3. The conditions under which a state which is a party to the present 
Statute but is not a Member of the United Nations may participate in elect- 
ing the members of the Court shall, in the absence of a special agreement, be 
laid down by the General penne upon recommendation of the Security 
Council. 


iy 


Article 5 


1., At least three months before the date of the election, the Secretary- 
General of the United Nations shall address a written request to the members 
of the Permanent Court of Arbitration belonging to the states which: are 
parties to the present Statute, and to the members of the national groups ap- 
pointed under Article 4, paragraph 2, inviting them to undertake, within a. 
given time, by national groups, the nomination of persons in a ‘position to 
accept the duties of a member of the Court. 

2. No group may nominate more than four persons, not more than two of 
whom shall be of their own nationality. In no case may the number of can- 
didates nominated by a group be more than double the number of seats to be 
filled. 


Article 6 


Batons making these nominations, each national group is recommended to 

‘ consult its highest court of justice, its legal faculties and schools of law, and , 

its national academies and national sections of international academies de- 
voted to the study of law. 


Article 7 


1. The E Genel shall prepare a list in alphabetical order of all 
the persons thus nominated. Save as provided i in Article 12, paragraph 2, 
these shall be the only persons eligible. 
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2. The Secretary~General shall submit this list to the General Assembly 
and to the Security Council. 


Article 8 


The General Assembly and the Security Council shall proceed independ- 
ently of one another to elect the members of the Court. 


Article 9 


At every election, the electors shall bear in mind not only that the persons 
to be elected should individually possess the qualifications required, but also 
that in the body as a whole the representation of the main forms of civiliza- 
tion and of the principal legal systems of the world should be assured. 


Article 10 

1. Those candidates who obtain an absolute majority of votes in the Gen- 
eral Assembly and in the Security Council shall be considered as elected. 

2. Any vote of the Security Council, whether for the election of judges or 
for the appointment of members of the conference envisaged in Article 12 
shall be taken without any distinction between permanent and non-perma- 
nent members of the Security Council. 

3. In the event of more than one national of the same state obtaining an 
absolute majority of the votes both of the General Assembly and of the 
Security Council, the eldest of these only shall be considered as elected. 


Article 11 


If, after the first meeting held for the purpose of the election, one or more 
seats remain to be filled, a second and, if necessary, a third meeting shall take 
place. 


id Article 12 


1. If, after the third meeting, one or more seats still remain unfilled, a joint 
conference consisting of six members, three appointed by the General As- 
sembly and three by the Security Council, may be formed at any time at the 
requeat of either the General Assembly or the Security Council, for the pur- 
pose of choosing by the vote of an absolute majority one name for each seat 
still vacant, to submit to the General Assembly and the Security Council for 
their respective acceptance. 

2. If the joint conference is unanimously agreed upon any person who ful- 
fils the required conditions, he may be included in its list, even though he was 
not included in the list of nominations referred to in Article 7 

3. If the joint conference is satisfied that it will not be successful i in pro- 
curing an election, those members of the Court who have already been elected 
shall, within a period to be fixed by the Sectirity Council, proceed to fill the 
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vacant seats by selection from among those candidates who have obtained 
votes either in the General Assembly or in the Security Council. 

4. In the event of an equality of votes among the judges, the eldest fades 
shall have a casting vote. w 
Article 18 . - 

1. The members of the Court shall be elected for nine years and may be 
te-elected;.provided, however, that of the judges elected at the first election, 
the terms of five judges shall expire at the end of three years and the terms of | 
five more judges shall expire at the end of six years. 

2. The judges whose terms are to expire at the end of the above-mentioned 
initial periods of three and six years shall be chosen by lot to be drawn by the 
Secretary-General immediately after the first election has been completed. 

3. The members of the Court shall continue to discharge their duties until 
their places have been filled. Though replaced, they shall finish any cases 
which they may have begun. 

4. In the case of the resignation of a member of the Court, the resignation 
shall be addressed to the President: of the Court for transmission to the 
Secretary-General.' This last notification makes the place vacant. 


Article 14 


Vacancies shall be filled by the same method as that laid down for the first 
election, subject to the following provision: the Secretary-General shall, 
within one month of the occurrence of the vacancy, proceed to issue the 
invitations provided for in Article 5, and the date of the election shall be 
fixed by the Security Council. 


Article 15 


A member of the Court elected to replace a member whose term of office 
has not expired shall hold office for the remainder of his predecessor’s term. 


Article 16 


. 1. No member of the Court may exercise any political or administrative 
function, or engage in any other occupation of a professional nature. 
2. Any doubt on this point shall be settled by the decision of the Court. . 


- Article 17 


1. No member of the Court may act as agent, counsel, or advocate in any 
case. 

2. No member may participate in the decision of any case in which he has 
previously taken part as agent, counsel, or advocate for one of the parties, or 
as a member of a national or international court, or of a commission of en- 
quiry, or in any other capacity. 

3. Any doubt on this point shall be settled by the decision of the Court. 


ap as 
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Article 18 Ss T 

- 1. No member of the Court can be dismissed unless, in the unanimous 

- opinion of the other members, he has ceased to fulfil the required conditions. 
2. Formal notification thereof ene be made to- the Secretary-General by 

the Registrar. i 
3. This notification makes the place vacant. 


Article 19 | 


The members of the Court, when engaged on the business of the Court, 
shall enjoy diplomatic privileges and immunities. 


Article 20 


Every member of the Court shall, before taking up his duties, make a 
solemn declaration in open court that he will exercise his powers impartially 
and conscientiously. 


Article 21 


1. The Court shall elect its President and Vice-President for three years; 
they may be re-elected. 

2. The Court shall appoint its Registrar and may provide for the appoint- 
ment of such other officers as may be necessary. 


Article 22 


1. The seat of the Court shall be established at The Hague. This, how- 
` ever, shall not prevent the Court from sitting and exercising its functions 
elsewhere whenever the Court considers it desirable. 

2. The President and the Registrar shall reside at the seat of the Court. 


Article 23 


1. The Court shall remain permanently in session, except during the judi- 
cial vacations, the dates and duration of which shall be fixed by the Court. 

2. Members of the Court are entitled to periodic leave, the dates and dura- 
tion of which shall be fixed by the Court, having in mind me distance be- 
tween The Hague and the home of each judge. 

3. Members of the Court shall be bound, unless they are on leave or pre- 
vented from attending by illness or other serious reasons duly explained to 
the President, to hold themselves permanently at the disposal of the Court. 


Article 24 


1. If, for some special reason, a member of the Court considers that he 
should not take part in the decision of a particular case, he shall so inform the 
President. 

2. If the President considers that for some ai reason one o of the mem- 
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bers of the Court should not sit in a particular case, he shall give him notice 
accordingly. 

3. If in any such case the member of the Court and the President eee 
the matter shall be settled by the decision of the Court. 


Article 25 

1. The full Court shall sit i when it is expressly provided otherwise 
in the present Statute. 
_ 2. Subject to the condition that the number of judges available to consti- 

tute the Court is not thereby reduced below eleven, the Rules of the Court 
may provide for allowing one or more judges, according to circumstances and 
in rotation, to be dispensed from sitting. 

3. A quorum of nine judges shall suffice to constitute the Cork ` 


Article 26 


‘1.°The Court may from time to time form one or more chambers, com- 
posed of three or more judges as the Court may determine, for dealing with 
particular categories of cases; for example, labor cases and cases relating to 
transit and communications. 

2. The Court may at any time form a chamber for dealing with a particular 
case. The number of judges to constitute such a chamber shall be deter- 
mined by the Court with the approval of the parties. 

3. Cases shall be heard and determined by the chambers provided for in 
this Article if the parties so request. 


Article 27 


‘A judgment given by any of the chambers provided for in Articles 26 and 
29 shall be considered as rendered by the Court. 


Article 28 


The ETN provided for in Articles 26 and 29 may, with the consent of 
the parties, sit and exercise their functions elsewhere than at The Hague. ` 


`- Article 29 


With a view to the speedy despatch of business, the Court shall form an- 
nually a chamber composed of five judges which, at the request of the parties, 
may hear and determine cases by summary procedure. In addition, two 
judges shall be selected for the purpose of replacing judges who find it im- 
possible to sit. 


Article 30 


1. The Court shall frame rules for ı carrying out its functions. In particu- 
lar, it shall lay down rules of procedure. 


iA 


OFFICIAL DOCUMENTS 221 


2. The Rules of the Court may provide for assessors to sit with the Court 
or with any of its chambers, without the right to vote. 


Article 31 
1. Judges of the nationality of each of the parties shall retain their right to 


‘git in the case before the Court. 


2. If the Court includes upon the Bench a judge of the nationality of one 
of the parties, any other party may choose a person to sit as judge. Such 
person shall be chosen preferably from among those persons who have been 
nominated as candidates as provided in Articles 4 and 5. 

3. If the Court includes upon the Bench no judge of the nationality of the 
parties, each of these parties may proceed to choose a judge as provided in 
paragraph 2 of this Article. ` 

4. The provisions of this Article shall apply to the case of Articles 26 and 
29. In such cases, the President shall request one or, if necessary, two of the 
members of the Court forming the chamber to give place to the members of 
the Court of the nationality of the parties concerned, and, failing such, or if 
they are unable to be present, to the judges specially chosen by the parties. 

5. Should there be several parties in the same interest, they shall, for the 
purpose of the preceding provisions, be reckoned as one party only. Any 
doubt upon this point shall be settled by the decision of the Court. 

6. Judges chosen as laid down in paragraphs 2, 3, and 4 of this Article shall 
fulfil the conditions required by Articles 2, 17 (paragraph 2), 20, and 24 of the 
present Statute. They shall take part in the decision on terms of complete 
equality with their colleagues. 


Article 32 


1. Each member of the Court shall receive an annual salary. 

2. The President shall receive.a special annual allowance. 

3. The Vice-President shall receive a special allowance for every day on 
which he acts as President. 

4. The judges chosen under Article 31, other than members of the 
Court, shall receive compensation for each day on which they exercise their 
functions. 

5. These salaries, allowances, and compensation shall be fixed by the 
General Assembly. They may not be decreased during the term of office. 

6. The salary of the Registrar shall be fixed by the General Assembly on 
the proposal of the Court. 

7. Regulations made by the.General Assembly shall fix the conditions 
under which retirement pensions may be given to members of the Court and 
to the Registrar, and the conditions under which members of the Court and 
the Registrar shall have their traveling expenses refunded. 

8. The above salaries, allowances, and compensation shall be free of all 
taxation. 
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Article 33 ° 


The expenses of the Court shall be borne by the United Nations in such a 
manner as shall be decided by the General Assembly. 


CHAPTER IL 
Competence of the Court 
Article 34 


1, Only states may be parties in cases before the Court. 

2. The Court, subject to and in conformity with its Rules, may request of 
‘public international. organizations information relevant to cases before it, 
and shall receive such information presented by such organizations on their 
own. initiative. 

3. Whenever the construction of the constituent instrument of a public 
international organization or of an international convention adopted there- 
under is in question in a case before the Court, the Registrar shall so notify 
the public international organization concerned and shall communicate to it 
copies of all the written proceedings. 


a -Article 35 


1. The Court shall be open to the states parties to the present Statute. 

2. The conditions under which the Court shall be open to other states 
shall, subject to the special provisions contained in treaties in force, be laid 
down. by the Security Council, but in no case shall such conditions place the 
parties in a position of inequality before the Court. 

3. When a state which is not a Member of the United Nations is a party 
to a case, the Court shall fix the amount which that party is:‘to contribute 
towards the expenses of the Court. This’provision shall not apply if such 
state is bearing a share of the a of the Court. 


Article 36 


1. The jurisdiction of the Court comprises all cases which the parties refer: 
to it and all matters specially provided for.in the Charter of the United 
Nations or in treaties and conventions in force. 

2. The states parties to the present Statute may at any time declare that 
they recognize as compulsory tpso facto and without special agreement, in 
relation to any other state accepting the same obligation, the jurisdiétion of 
the Court in all legal disputes concerning: 


‘a. the interpretation of a treaty; 
b. any question of international law; 


c. the existence of any fact .which, if established, would constitute a 
breach of an international obligation; 
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d. the nature or extent of the reparation to be made for the breach of an 
international obligation. 

3. The declarations referred to above may be made unconditionally or on 
condition of reciprocity on the part of several or certain states, or for a certain 
time. 

4, Such declarations shall be deposited with the Secretary-General of the 

United Nations, who shall transmit copies thereof to the parties to the 
- Statute and to the Registrar of the Court. 
5. Declarations made under Article 36 of the Statute of the Permanent 
_ Court of International Justice and which are still in force shall be deemed, 
as between the parties to the present Statute, to be acceptance of the compul- 
sory jurisdiction of the International Court of Justice for the period which 
they still have to run and in accordance with their terms. 

6. In the event of a dispute as to whether the Court has jurisdiction, the 
matter shall be settled by the decision of the Court. 


Article 37 


Whenever a treaty or convention in force provides for reference of a matter ` 
to a tribunal to have been instituted by the League of Nations, or to the Per- 
manent Court of International Justice, the matter shall, as between the par- 
ties to the present Statute, be referred to the International Court of Justice. 


Article 38 


1. The Court, whose function is to decide in accordance with international 
law such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, establishing 
rules expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teach- 
ings of the most highly qualified publicists of the variousnations, as subsidiary 
means-for the determination of rules of law. 

2. This provision shall not prejudice the power of the Court to decide a 
case ex aequo et bono, if the parties agree thereto. 


CHAPTER I 
Procedure 
Article 39 
1, The official languages of the Court shall be French and English. Ifthe 
parties agree that the case shall be conducted in French, the judgment shall 


be delivered in French. If the parties agree that the case shall be conducted 
in English, the judgment shall be delivered in English. 
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2. If the absence of an agreement as to which language shall be employed, 
each party may, in the pleadings, use the language which it prefers; the de- 
cision of the Court shall be given in French and English. In this case the 
Court shall at the same time determine which of the two texts shall be con- 

_sidered as authoritative. 

3. The Court shall, at the request of any party, authorize a language other . 

than French or English to be used by that party. 


Article 40 


1. Cases are brought before the Court, as the case may be either by the 
notification of the special agreement or by a written application addressed 
” to the Registrar. In either case the subject of the dispute and the parties 

shall be indicated. f ' 
2. The Registrar shall forthwith communicate the application to all ` 
concerned. 
3. He shall also notify the Members of the United Nations through the 
Secretary-General, and also any other states entitled to appear before the 
Court. 


ene 41 


1. The Court shall have the power to indicate, if it considers that circum- 
stances so require any provisional measures which ought to be taken to pre- 
serve the respective rights of either party. ` 

2. Pending the final decision, notice of the measures suggested shall forth- 
with be given to the parties and to the Security Council. 


Article 42 


1. The parties shall be represented by agents. 

2. They may have the assistance of counsel or advocates before the Court. 

3. The agents, counsel, and advocates of parties before the Court shall 
enjoy the privileges and immunities necessary to the independent exercise of 
their duties. 


Article 43 


1.. The ee shall consist of two parts: written and oral. 

2. The written proceedings shall consist of the communication to the 
Court and to the parties of memorials, counter-memorials and, if necessary, 
replies; also all papers and documents in support. 

3. These communications shall be made through the Registrar, in the order 
and within the time fixed by the Court. 

4, A certified copy of every document produced by one party shall be © 
communicated to the other party. 

5. The oral proceedings shall consist of the hearing by the Court of wit- 
nesses, experts, agents, counsel, ‘and advocates. 


_ OFFICIAL DOCUMENTS 225 


Article 44 


1. For the service of all notices upon persons other than the agents, coun- 
sel, and advocates, the Court shall apply direct to the povernment of the 
state upon whose territory the notice has to be served. 

2. The same provision shall apply whenever steps are to be oe to pro- 
cure evidence on the spot. 


Article 45 l 
The hearing shall be under the control of the President or, if he is unable 
to preside, of the Vice President; if neither is able to preide, the senior judge 
present shall preside. 
Article 46 
The hearing in Court shall be public, unless the Court shall decide other- 
wise, or unless the parties demand that the public be not admitted. 
Article 47 
1. Minutes shall be made at each hearing and signed by the Registrar and 
the President. 
2. These minutes alone shall be authentic. 
Article 48 
The Court shall make orders for the conduct of the case, shall decide the 
form and time in which each party must conclude its arguments, and make 
all arrangements connected with the taking of evidence. 
. Article 49 
The Court may, even before the hearing begins, call upon the agents to 
produce any document or to supply any explanations. Formal note shall be 
taken of any refusal. 
Article 50 


The Court may, at any time, entrust any individual body, bureau, com- 
mission, or other organization that it may select, with the task of carrying 
out an enquiry or giving an expert opinion. 

Article 51 

During the hearing any relevant questions are to be put to the witnesses 
and experts under the conditions laid down by the Court in the rules of pro- 
cedure referred to in Article 30. 

Article 52 
After the Court has received the proofs and evidence within the time speci- 
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fied for the purpose, it may refuse to accept any further oral or written evi- ` 
dence that one party may desire to present unless the other side consents. 


Article 53 


1. Whenever one of the parties does not appear before-the Court, or fails 
to defend its case, the other party may call upon the Court to decide in favor 
of its claim. 

2. The Court must, before doing so, satisfy itself, not only that, it hasi juris- 
diction in accordance with Articles 36 and 37, but also that the claim is well 
founded in fact and law. d 

Í Article 54 


1. When, subject to the control of the Court, the agents, counsel, and advo- 
cates have completed their presentation of the case, the President shall de- 
clare the hearing closed. 

2. The Court shall withdraw to consider the judgment. 

3. The deliberations of the Court shall take place in private and remain 
secret. 

Article 55 

1. All questions shall be decided by a majority of the judges present. 

2. In the event of an equality of votes, the President or the judge who acts 

` in his place shall have a casting vote. 


Article 56 


1, The judgment shall state the reasons on which it is based. . 
2. It shall contain the names of the judges who have taken part in the 
decision. 


Article 57 
If the judgment does not represent in whole or in part the unanimous 
opinion of the judges, any judge shall be entitled to deliver a separate opinion. 
Article 58 
The judgment shall be signed by the President and by the Registrar. It 
shall be read in open court, due notice having been given to the agents. 
Article 59 | 
The decision of the Court has no binding force except between the parties 
and in respect of that particular case. 
Article 60 


The judgment is final and without appeal. In the event of dispute as to 
the meaning or scope of the judgment, the Court shall construe it upon the 
request of any party. 


OFFICIAL DOCUMENTS 227 


Article 61 


1. An application for revision of a judgment may be made only when it is 
based upon the discovery of some fact of such a nature as to be a decisive 
factor, which fact was, when the judgment was given, unknown to the Court 

` and also to the party claiming revision, always provided that such ignorance 
was not due to negligence. 

2. The proceedings for revision shall be opened by a judgment of the Court 
expressly recording the existence of the new fact, recognizing that it has such 
a charter as to lay the case open to revision, and declaring the application ad- 
missible on this ground. 

3. The Court may require previous compliance with the terms of the judg- 
ment before it admits proceedings in revision. 

4. The application for revision must be made at latest within six months of 
the discovery of the new fact. 

5. No application for revision may be sds ater the lapse of ten years 
from the date of the judgment. 


Article 62. 


1. Should a state consider that it has an interest of a legal nature which 
may be affected by the decision in the case, it may submit a request to the 
Court to be permitted to intervene. 

2. It shall be for the Court to decide upon this request. 


Article 63 


1. Whenever the construction of a convention to which states other than 
those concerned in the case are parties | is in question, the Registrar shall 
notify all such states forthwith. 

2. Every state so notified has the right, to intervene in the proceedings; 
but if it uses this right, the construction given by the een will be equally 
binding upon it. 


; Article 64 
Unless otherwise decided by the Court, each party shall bear its own costs. 


CHAPTER IV 
Advisory opinions 
Article 65 
1. The Court may give an advisory opinion on any legal question at the 
request of whatever body may be authorized by or in accordance with the 
Charter of the United Nations to make such a request. 


2. Questions upon which the advisory opinion of the Court is ‘dieed shall 
be laid before the Court by means of a written request containing an exact 
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statement of the question upon which an opinion is required, and accom- 
panied by all documents likely to throw light upon the question. 


Article 66 | 


1. The Registrar shall forthwith give notice of the request for an advisory 
opinion to all states entitled to appear before the Court. 

2. The Registrar shall also, by means of a special and direct communica- 
tion, notify any state entitled to appear before the Court or international 
organization considered by the Court, or, should it not be sitting, by the 
President, as likely to be able to furnish information on the question, that 
the Court will be prepared to receive, within a time limit to be fixed by the 
. President, written statements, or to hear, at.a public sitting to be held for 
the purpose, oral statements relating to the question. 

3. Should any such state entitled to appear before the Court have failed 
to receive the special communication referred to in paragraph: 2 of this Ar- 
ticle, such state may express a desire to submit a written statement or to be 
- heard; and the Court will decide. 

4, States and organizations having presented written or oral statements or 
both shall be permitted to comment on the statements made by other states 
or organizations in the form, to the extent, and within the time limits which 
the Court, or, should it not be sitting, the President, shall decide in each par- 
ticular case. Accordingly, the Registrar shall in due time communicate any 
such written statements to states and organizations having submitted similar 
statements. 


Article 67 


The Court shall deliver its advisory opinions in open court, notice having 
been given to the Secretary-General and to the representatives of Members 
of the United Nations, of other states and of international Seana 
immediavely concerned. 


Article 68 


In the exercise of its advisory functions the Court shall further be guided 
by the provisions of the present Statute which apply in contentious cases to 
the extent to which it recognizes them to be applicable. 


CHAPTER V 
Amendment 
Article 69 


Amendments to the present Statute shall be effected by the same procedure 
as is provided by the Charter of the United Nations for amendments to that 
Charter, subject however to any provisions which the General Assembly 
upon recommendation of the Security Council may adopt concerning the 
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participation of states which are parties to the present Statute but are not 
Members of the United Nations. - 


Article 70. 


The Court shall have power to propose such amendments to the present 
Statute as it may deem necessary, through written communications to the 


Secretary-General, for consideration in conformity with the provisions of 
Article 69. 
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INTERVENTION: INDIVIDU. OLLECTIVE 


By Cuarues G. Fanwick 
Of the Board of Editors 


Of all the terms in general use in international law none is more challeng- 
ing than that of “intervention.” 1 Scarcely any two writers are to be found 
who define this term in the same way or who classify the same situations 
under it. To one writer it is the interference of one state in the affairs-of 
another; to a second writer it is “unwarranted” interference; to a third it is 
interference in the domestic or internal affairs of the state; to a fourth it is 
interference in oxternat as Well as internal affairs? Some writers include 
interference of a third state between two belligerents in time of war, by tak- 
ing sides with one against the other; others include only interference be- 
tween the parties to a civil war. Some include “diplomatic intervention,” 
where the intervening ot oiher in behalf of its citizens in cases of 





alleged denial of justice b e other state; others regard such interference 
merely as ‘“‘interpositiok;” since it does not involve an attempt to control the 
N A 


1 Bonfils, in the edition of his work which was published on the eve of the first World War, 
observed that there were “few subjects which have given rise to more controversies than that 
of the duty of non-intervention or the alleged right of intervention. All jurists are agreed 
upon the seriousness of the act and of its consequences. But in their estimates of the juridical 
issue one can find only trouble and confusion”: Manuel de Droit International Public, 1912 
(6th ed.), by Fauchille. Lawrence, in the seventh edition of his Principles of International 
Law, published in 1910, observed: “There are few questions in the whole range of Interna- 
tional Law more difficult than those connected with the legality of intervention, and few 

" have been treated in a more unsatisfactory manner. An appeal to the practice of states is 
useless; for not only have different states acted on different principles, but the action of the 
same state at one time has been irreconcilable with its action at another. On this subject 
history speaks with a medley of discordant voices, and the facts of international intercourse 
give no clue to the rules of International Law.” 

3 Fauchille, Drott International Public, Vol. I, Pt. 1, Nos. 300 and ff., surveys the divergent 
views of a number of writers. ©. C. Hyde gives to the term “a somewhat narrow and tech- 
nical signification,” restricting it to “the interference by a State in the domestio or foreign 
affairs of another in opposition to its will and serving by design or implication to impair its 
political independence”’: F 7 aw, Chiefly as Interpreted and Applied by the United 
States, 1945 (second revised edition), Vol. I, p. 246. But compare his position in note 3, 
below. 

+ Hyde, Vol. I, p. 278, regards the transfer by the United States of destroyers to Great 
Britain in 1940 as “participatory action” which must “‘in legal contemplation be regarded as 
constituting an instance of intervention.” 

In respect to civil war W. E. Hall, International Law, 19—(7th ed., by Higgins), § 94, 
argued forcibly that aid to either party constitutes intervention. T. J. Lawrence, Inter- 
national Law, wrote to the same effect. Hyde also the same position, p. 253. Others 
maintain that aid given to a de jure government ati request would not be intervention. 
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 character_of the foreign government: but merely to i influence its_conduct.‘ 
(Many jurists regard all intervention as illegal ;* an American jurist constructs 
an entire volume on international law around the central theme of the right 
of intervention.’ 

That writers should hold divergent views both as to the character of inter- 
vention and as to the variety of situations that properly be classified as 
applications of it is not difficult to understand: or (intervention) as it has 
been resorted tolin the past, has involved a conflict of two fundamental 
principles of international law, and while jurists have been attempting to 
reconcile the conflidt’ between the right of self-defense possessed by one state 
with the right of independence belonging t to another, governments have gone 
ahead and done what they thought they had a right to do without finding 








~] any great difficulty in formulating a legal justification for their conduct.’ 


Thus a conflict of views has arisen not only in the field of theory, but between 
the jurists of one country and those of another, depending upon the foreign 
policies of their respective governments.) 
(The irreconcilable conflict between are two fundamental rights of self- 
defense and of independence has) of co been due to inherent defects in 
the international system, “quite aside from the tendency_of stronger stat states to 
use their-power-to- attain unjustifiable e “ends. Jy fhe absence of an inter- 
national court of justice of obligatory jurisdiction each government was left 
to interpret for itself the application of general principles to. concrete situa- 
tions; in the absence of an international executive authority each st state was 
permitted, when thé circumstances appeared to warrant_it, to.take™ ke the law 
into its Own-hands.and seck a remedy by armed force if it had. such foroo at 
its disposal Jin the absence of an international legislative body rights and 


| duties had a tendency to become static, so.that international law lacked the 
4 Hyde, p. 246, quotes the Clark Memorandum on the Right to Protect Citizens in Foreign. , 


Countries by Landing Forces as indicating the distinction between intervention and ‘“‘inter- 
position,” but few others would accept the distinction as it is there made. Nor would the 
distinction made by Mr. Hughes at Havana in 1928 be acceptable, although it would be 
difficult to contest the logic of his argument: same, p. 251. 

5 PradieXFodéré among the older French writers was perhaps the most positive in his 
condemnation, regarding “‘independence” as an absolute right, not to be contradicted by 
another right: Traité de Drow International, Vol. I, p. 547. Fiore’s condemnation is equally 
absolute: International Law Codified (Borchard’s trans.), Title XVIII; but see below, note 
49, where Fiore advocates “collective intervention.” Among modern writers see the Argen- 
tine jurist, Antokolets, Tratado de Derecho Internacional Público, Vol. I, p. 414, Podestá- 
Costa, Manual de Derecho Internacional Público, pp. 47-50, and the Brazilian jurist, Accioly, 
Tratté de Droit International, Vol. I, pp.'277 and ff. But many writers, e.g. Podestdé-Costa, 
while condemning intervention in principle, admit the justification of it in certain extreme 
cases. 

$ E. C. Stowell, International Law, 1931: “Intervention as thus employed in the relations 
between states may be broadly defined as the rightful use of force or the reliance thereon to 
constrain obedience to international law.” 

1 For the United States the documgntgry material available for the earlier period in J. B. 
Moore's Digest is now brought. soy date in G. Hackworth’s Digest, 1940-1944. 
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detailed_rules_necessary to provide solutions for concrete situations and 

could not adapt itself to changed conditions. CWhat surprises us to-day is 

that practically none of the jurists of the nineteenth and early twentieth 

centuries, when_the-practice_of_ intervention was so frequent, were prepared we 

to suggest that what was needed for ee of te controversies to 

which intervention gave rise was a more adequate organization of the inter- 
tional community.) Whether the organization of the United Nations now 

eing planned will bring the solution is the problem before us. 

a world in which each state was believed to be justified ih taking the 
l#WNinto its own hands) subject only to “a decent respect for the opinion of 
mankind,” a state, finding it impossible to bring the offending státe to terms, 

(had a choice of extreme or more moderate mesures.) {It could declare war 
and after defeating the opposing party it could imposé conditions of peace 
which removed the cause of offense.’ { But war was a drastic remedy) and if 
redress could be obtained by merely overturning a particular government or “> 
subjecting an existing government to certain fixed controls, then the lead* 4 
drastic remedy was in order. Intervention was thus an application of the er 
fundamental right of self-defense. If the opposing state happened to be a be a Ca’ 
strong state, the intervention took the form of war; if it happened to bea <7 
weaker state the intervention might take the form of interfering in its do- 
mestic affairs and dictating policies in accord with the alleged rights of the } vV 
intervening state. is this second form of coercion that later came to 
monopolize the term Panen ” and it was obviously a method that $ 
could only be resorted to by a state or group of states so much more power- Y 
ful than the offending state that the latter would naturally prefer to acqui P 
esce in the act rather than meet force with for 

Obviously the state against which intervention was directed was not pre- 
pared to admit the legality of the act, having already refused to give redress 5 
in answer to diplomatic negotiations. " Weould be expected to insist that the ueb 
alleged act of self-defense of the intervening state was a violation of its own | £ 
right of independence, more a than the particular national interests 








which the intervening state put forward as grounds of self-defense. Here 
was a conflict of principles for wHich international law appeared to have no Ww 
solution. The intervening state alleged wrongful conduct on the part of the we 
state whose independence it sought to restrict; the latter denied the charge. 
To submit the dispute to arbitration would have been unacceptable to either 
party.” The intervening state would have found it difficult to cite any rule 

® The opinion of jurists is practically unanimous that to justify intervention there must be T ve, 
some wrongful conduct on the part of the state which is the object of intervention. 

*A number of the older jurists who condemn mtervention in absolute terms do not dis- 
tinguish between intervention accompanied by war and intervention effected by the use of 
armed force without resort to war. War was entered upon more lightly in those days. 

10 The Hague Convention Respecting the Limitation of the Employment of Force for the 
Recovery of Contract Debts forms an exception vision being made that the agreement 
should not be applicable in case the debtor stato fed to arbitrate the case or failed to 
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beyond the broad right of self-defense while the victim of intervention would 
in many cases not have been willing to let the question of its independence be 
rought before an alien tribunal. prt conflict of legal principles was natu- 


rally made more difficult of solution by the fact that stronger sigtes frequently 


v 
3 


a 
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used their power beyond any reasonable necessity of the situation. This led 
in its turn to an assertion on the part of weaker states that under no circum- 
stances was intervention justifiable. It remained for the AmericanStates 
in the decade of the nineteen thirties to raise the doctrine of ‘ ~interven- 
tion” to an absolute principles Is this to be the law of the future, or is a new 
rule of law to be established by which the intervention of the individual state 
will give way to the collective intervention of the international community? 
The practice of intervention is as old as history; but it is with the out- 
break of the French Revolution that the conflict of the two principles of self- 
defense and of independence begins to take shape. To the conservatives of 
1791 the radical theories and still more radical acts of the French Revolution 
appeared to have shaken the very foundations of Christian civilization. 
The Emperor of Austria declared that it was necessary “to save all Europe 
from revolt and anarchy.” The King of Prussia saw an equal danger, and 
allied armies of Austria and Prussia invaded France. _Béfe was inter- 
ention, and intervention on the clearest grounds of self-defense, if one con- 
siders the national interests of the intervening powers.% What rule of law 
was there to which they could have appealed against the danger lest the 
Reign of Terror extend to their own lands? What international court 
could have given them redress? On their side the Revolutionists, having 
defeated the invading armies, retaliated with an even more drastic form of 
intervention of their own.,? Decrees of the National Convention announced 
that France was ready to come to the aid of all peoples who might wish to 
recover their liberties, and that should a particular people refuse the liberty 
offered it and retain or recall its prince or its privileged classes it would itself 
be treated as an enemy. Here was a declaration of war against the con-¥ 
servative world, paralleling Russian communism at its most extreme stage. 
Conservatives of the time might well find their original fears of the Revolu- 
tion justified; and conservatives of to-day might well agree with them. 
Could equal justification be found for the intervention of the Triple Alli- 
ance when, undertaking to speak in the name of the larger Holy Alliance, it 


— 


carry out the award. It is of interest that when the question of non-intervention came up 
before the Buenos Aires Conference for the Maintenance of Peace in 1936 the Argentine 
delegation wes unwilling to accept the condition attached to the Hague Convention. See 
Accioly, Traité de Droit International, Vol. I, p. 293. 

u See, for example, the numerous illustrations given by Grotius, De jure belli ac pacts 
(trans. by Kelsey et al.) Book IZ, Chaps. I, XX; and by Vattel, Droit des Gens (trans. by 
Fenwick), Book I, Chapter IV. 

12 One has only to read Edmund Burke’s Reflections on the French evolution to realize that 
the fear of the radical principles of th volution was not confined to absolute monarchs 
and their entourage. rag . 
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declared in the famous Protocol of Troppau of 1820 that states which had 
undergone a change of government due to revolution, “the results of which 
threaten other states,” would be excluded from the Alliance until their situa- 
tion gave “guarantees for legal order and stability”? The Protocol itself} ~/ 
was only a threat of intervention, but the threat was soon followed by actual 
intervention to suppress revolutionary movements in Spain and Naples. 
From the point of view of the three absolute monarchies, having the example 
of France before them, the fanatical doctrines of the revolutionists were a 
contagious pest that might readily spread to their own people. From the 
point of view of liberals in Great Britain and the United States, despotism 
was seeking to throttle democracy. International law was no more com- Vi“ 
petent then to solve the conflict of principles than.it was in 1791." 

The United States and Great Britain would doubtless have remained in- 
different to the interventions in Naples and in Spain had it not been for the 
fear that the Triple Alliance might aid Spain in a war to reconquer her re- 
bellious colonies. Here the threatened intervention, acceptable to Spain, 
was met with determined counter-intervention by the United States, Presi- 
dent Monroe declaring in his famous message that any “interposition” by 
European powers for the purpose of oppressing or controlling in any way the 
destiny of the new governments that had declared their independence would 
be regarded as the “manif jon of an unfriendly disposition towards the 
United States.” Again, the conflict of fundamental principles was beyond 
the reach of international law of the day. Hor-the principle of self-deter- 
mination was in its infancy, and on the part of the United States it was a 
new extension of self-defense that a state should claim the right to bar an- 
other state from the opportunity of recovering its own colonies.’ 

For the next fifty years intervention in one form or another was the order 
of the day.“ International law was developing too slowly to meet the new 


u The military intervention of the Allied Powers in Russia in 1918 has frequently been 
referred to as a modern parallel to the threatened intervention of the Triple Alliance which 
brought forth the Monroe Doctrine. But in fact the two cases have nothing in common, the 
element of self-defense being so remote in the case of the Triple Alliance as to be non-existent. 
Doubtless if the intervention of the Allied Powers in 1918 had gone no further than to pre- 
vent military supplies from falling into the hands of Germany and to protect the isolated 
Czecho-Slovak forces, the intervention would have been less open to criticism. See Hyde, 
Vol. I, pp. 264-270. 

4 It is common with European and Latin American jurists to discuss the Monroe Doctrine 
under the head of, or in connection with, the principle of non-intervention. English and 
American writers are more apt to classify the Doctrine under the head of the right of self- 
defense, approaching it rather from the point of view of the intervening state than from the 
point of view of the state that is the object of intervention, Contrast in this respect Law- 
rence, Principles of International Law and Bonfils, Manuel de Droi International. 

18 Walker’s comment in 1893 reads curiously to-day: “The face of Europe has strangely 
changed since the Congress of Verona; and with the change the forces of intervening Powers 
have had no little to do. The world has had its intervention, and is yet-unsatisfied!’: y7 
The Science of International Law, p. 151. A 
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copditions presented by the revolutionary forces of liberalism that were 
eking to substitute constitutional government for absolutism and to free 
dependent states from the rule of suzerain empires\/ What rule of law was 
there to protect the Greeks in their struggle for independence and to stay the 
pane of the Turk in suppressing the rebellion by massacres that shocked the 
- odngcience of Europe? fvention “in the interest of humanity” was not . 

- anew idea; and when Gréat Britain, France, and Russia took joint action 
against Turkey in 1827 the rest of the international community looked on 


Sh approval The intervention could scarcely be said to have been col- 





f getive in character in its initial stage but it soon became so by the implied 
ratification of other states. Political motives. may have influenced the 
intervening powers but they could be overlooked under the circumstances. 
The violation of the independence of Turkey was more technical than real 

But if the intervention in behalf of Greece lost any character of arbitrari- 
ness in the circumstances under which it took place, other applications of 
, the principle of humanitarian intervention were not so clear, and the writings - 

} of jurists of the late nineteenth century reflect the conflict between the 

response to the-appeal of oppressed peoples and the maintenance of the prin- 

\\_ ciple of the independence of states which was becoming more and more sacred 
the years went by. The difficulty was that alleged humanitarian motives 
ere in most cases influenced or affected by the political interests of the 

iy intervening state or states, as when the Concert of Europe intervened in 

i i 1878 between Turkey and the Balkan States.?1 Ruf apart from these cases 

in which the interplay of principles of international law and of the political 

interests of the intervening states confused the issue, there were other situa- 
tions in which the principle itself was not clear. 

epvention was said to be justifiable only when the state which was the 

object of intervention was guilty of wrongful conduct against the intervening 

state. But could it be said that the oppression by a state of its own citizens, 

Q even the massacre of Armenians by the Turk, were legal wrongs towards 
other states, and not merely moral outrages against which the only remedy 
was public protest? 18 Again, international law had no answer, or rather the 
answer was not so clear as to Justify the individual state in intervening and 
putting an end by force to what appeared to be primarily a domestic situa- 
tion. Unhappily the rivalries of the Great Powers during the closing decades 
of the nineteenth century made it seem impracticable to call a general inter- 
national conference to assert the authority of the whole community of na- 
tions. Jurists looked on with concern, having no doubt that somewhere the 
right existed to put an end to the massacres in Armenia and in Crete but 








% Calvo, the distinguished Chilean publicist, writing in 1870, observed: “The interven- 
iif . . . was fully justified from the point of view of the principles of international law: its 
tives were lawful, and the outcome not less gso.” Droit International, § 103. 
17 See Phillips, The Confederacy of , for details of the numerous political-humani- 
tarian interventions. 18 See Moore, Digest, Vol. V, § 874, 
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unt to fix the responsibility of intervention upon a particular state or } ' 
states.!? 

The intervention by the United States between Spain and its rebellious 
colony, Cuba, in 1898, came as the climax to a long series of negotiations 
and protests.?? Collective intervention was out of the question not merely 
because the wrongs which led to the intervention affected the United States 
more directly than other nations but because the traditions of the Monroe 
Doctrine would have made the United States unwilling to coöperate with 
other states even if the circumstances had made their codperation feasible.” 
The “cause of humanity” was put first on the list of the grounds of inter- 
vention, then protection to citizens, then protection to the trade and com- 
merce of the United States and to property rights, and lastly the constant 
menace to the peace of the United States from the lawless conditions pre- 
vailing on the island.” The abatement of an international nuisance is the 
phrase most frequently used in connection with the situation. So convince- 
ing does the case against Spain appear at the present day that it is difficult 
to understand the critical attitude of a number of European writers who 
not only repudiated the right of the United States to intervene but saw in 
the act the violation of the express pledge of President Monroe not to inter- 
fere with the existing colonies or dependencies of any European power.¥ 


With the turn of tho twentieth century intervention entered upon-s new Wi 
phase of its history. Hen¢éefo e role of the United States was to be no 
Tonger that of leader of the American States in opposing the intervention of 
Europe in American affairs but was to be itself the intervening power with 

the other American Btstes ranged againat Jt The transition from one role 

to the othe e about quite simply in so far as the attitude of public . 
opinion in the United States was concerned. Jt was merely a case of as- 
suming the duties that logically followed from resistance to European inter- [v 
vention. The treaty with Cuba of 1903 had provided that the United States 
might exercise the right to intervene for the preservation of Cuban inde-, ~~ 
pendence, for the maintenance of a government adequate for the protection 

of life, property, and individual liberty, and for discharging the obligations 

of the United States under the treaty with Spain. After the chaotic condi- 


18 Intervention “in the interest of humanity” figured in all of the treatises. Resolutions 
of sympathy were adopted by national legislatures; but the sense of public responsibility in 
the different countries did not reach the point of demanding that governments risk indi- - 
vidual action. Stowell, Intervention in International Law, pp. 51 and ff., and notes indicat- 
ing the reaction of public opinion. 

20 The documents appear at length in Moore, Digest, Vol. VI, §§ 906-910. 

n Mediation, as distinct from collective intervention, was, however, on more than one 
occasion attempted. For a survey of the diplomatic negotiations immediately preceding the 
conflict, see Rippy, Latin America in World Politics, Chap. X, “The European Powers and 
the Spanish-American War.” 

a See special message of President McKinley, April 11, 1898: U. S. Foreign Relations, 
1898, p. 750. 33 See Perking, Hands Off, Chap. VI. 
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tions that had existed for so many years these seemed to the United States 
only reasonable conditions upon which to evacuate the Island and turn 
control of it over to its people.“ Surely if Cuba could accept these terms 
other American States could consider them as within the general principle 
of self-defense upon which the intervention was undertaken.» Perhaps 
they would have done so if other things had not happened at the same time. 

Within less than six months of the treaty with Cuba the United States 
intervened to prevent Colombia from suppresging the revolution in Panama. 
The grounds alleged by President Roosg i gene the rights of the United 
States under the treaty of 1846, than interests and safety, and the 
interests of “collective civilization.” The question of treaty rights was 
doubtless one that might have been passed upon by an international court 
of arbitration, with the almost certain result of subordinating the claim of 
the United States in respect to free transit to the obligation of the United 
States to respect the sovoreignty of Colombia. The other grounds obvi- 
ously could not be satisfied by appeal to the existing rules of international 
law. Had the international community a right of eminent domain over the 
strip of land that was essential to the construction of an international canal? 
If it had, the right was one to be asserted by the community as a whole and 
not by the United States alone. The mere assertion by the United States 
that it was acting in the interests of collective civilization did not consti- 
tute a delegation of power from the international community.” 

President Roosevelt was now conscious of his powers as well as of his re- 
sponsibilities. The lesson of the effort of Great Britain, Germany, and 
Italy to use armed force to collect their debts from Venezuela in 1902 was 
not lost upon him; and the lesson was apparently made more emphatic by 
the unfortunate decision of the Hague Permanent Court of Arbitration in 
the Preferential Claims Case, which appeared to favor the most insistent 
N elaimants.2® The Dominican Republic could not pay its debts. What 
else was there to do, as the President saw it, except for the United States 


x Hyde, Vol. I, p. 56, quotes statements of Secretary Root and General Wood justifying 
the obligation of protection assumed towards Cuba. 

%3 The distinguished Cuban jurist Bustamante considers it a mistake to describe as ‘‘inter- 
vention” the circumstances which led to the recognition of the independence of Cuba: Droit 
International Public, Vol. I, p. 329. The Peruvian jurist Ulloa regards Cuba as having been 
a “practical protectorate” down to the time of the treaty of 1984: Derecho Internacional 
Publico, 19— (2nd ed.), p. 185. 

35 Moore, Digest, Vol. III, p. 71; U. S. Foreign Relations, 1903, p. 273. 

17 The literature on the subject of the intervention is voluminous. 8. F. Bemis, The Latin 
American Policy of the Untied States, p. 410, describes Dwight C. Miner’s Fight for the Pan- 
ama Route as “tho most recent and authoritative monograph.” Bemis himself describes the 
intervention as “the one really black mark in the Latin American Policy of the United 
States,” a mark, however, which “has been rubbed off, after much grief, by the reparations 
treaty of 1921” (p. 151). 

2 For the text of the decision, see M. O. Hudson, Cases on International Law, p. 1859 
and Fenwick, Cases, p. 663. . 
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to act as a receiver and take over the financial administfation of the coun- 
try? ‘Chronic wrongdoing,” said the President in his message of De- 
cember 6, 1904, ‘‘or an impotence which results in a general lo ing ðf the 9 
ties of civilized society’? may in America as elsewhere require 4 ention, 
and in the Western Hemisphere, under the Monroe Doctrifé, the United 
States may be forced in flagrant cases “to the exercise of an international“ 
police power.” ?? The reference to the Monroe Doctrine, otherwise inap- 
plicable to the case, suggested that the President was seeking to justify the 
intervention partly on the ground of preventing E pean-states from in- 
dig “Do maniis Inter tho Pradai ta preening to ths Bess dhe 
Protocol negotiated with the Dominican Republic, pointed out that it 
would be difficult to prevent the creditors from resorting to forcible methods 
of collection “unless there is interference on the part of the United 
Btates.’’2° 
What rules of international law were there that might have been applied 
to the situation? What precedents could be cited to justify the interven- 
tion? Taken-strictly on its merits the intervention eliminated the necessity 
of a second encounter by the United States with European creditors and 4 
saved the Dominican Republic from bankruptcy. It was rather the an- 
nouncement of the new principle of the exercise by the United States of “an 
_internati police power’’ that challenged attention. Assuming that a 
police power ha e exercised in the Western Hemisphere, was this not 
rather the function of the whole community of American States than that 
of the United States acting upon its own initiative? Action by an indi- 
vidual state is apt to be arbitrary when there are no clear principles of law 
to guide it; in any case other states may well feel justified in thinking so. 
Strangely enough, little criticism appears to have been forthcoming.*! 

With the advent of President Wilson to office on March 4, 1913, inter- 
vention by the United States took on a new and mone idealistio-form-é 
itherto when a revolutionary group succeeded in overthrowing an estab- 

lished government it was the customary practice to recognize the new gov- 
ernment once it had demonstrated its de facto character and manifested its 
intention to abide by the rules of international law. But was it consistent 
with international morality that the United States should recognize a new 
government which, in violation of the constitution of the country and in | We 
defiance of the consent of the people, might present itself as the responsible 


39 Moore, Digest, Vol. VI, p. 596. x U, S. Foreign Relations, 1905, pp. 334-335. 

u Bemis, p. 158: “This Dominican receivership does not appear to have awakened con- 
temporaneously any appreciable resentment or distrust of other governments, even of the 
Latin American republics, although the press of France and Germany was caustic.” The 
story is well told in Perkins, Chap. VII (at p. 246): “In no one of the great states of Latin 
America was any official notice taken of the President’s theory; in Brasil, in Chile, in Uru- 
guay, and in Peru, the general tone of comment wag favorable.” 

2 Hyde, Vol. I, pp. 161 and ff., summarizes the record. 


. 


654 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


representative of the state? The unhappy circumstance of the death of the 
former President when being taken under arrest appeared only to emphasize ~ 
the moral obligation of refusing to deal with the new President. (Doubtless 
Wilson’s intervention in Mexico would have met with less opposition if it 
had not been attended by the occupation of Vera Cruz and by the pursuit 
into Mexico of Villa and his bandits. On the other hand, Wilson’s accept- 
ance of the mediation of the ABC powers undoubtedly modified the earlier 
arbitrary character of the intervention. But the objection was more deep- 
rooted. For it meant that the state refusing recognition, under circum- 
stances where recognition was almost essential to the survival of the new 
government, must sooner or later determine the conditions upon which 
4 fecenition would be granted; and this would carry the interference much 
further than the original moral purpose might have contemplated.) Only 
the community of states as a whole had the right to make new conditions of 
recognition and only the community could properly determine how far it 
was feasible to go in setting up a common standard of democratic govern- 
ent as one of the conditions. 
(Intervention now succeeded intervention and the United States found 
| itself becoming more and more deeply involvgd-in the domestic affairs of 
the Caribbean States) The intervention Moi took on new forms as 
President Carranza succeeded Huerta President Obregon Carranza. 
Haiti was occupied in 1915 and a treaty involving in effect a protectorate 
imposed upon it.4 The Dominican Republic was occupier in 1916 in con- 
sequence of its alleged failure to carry out the provisions earlier treaty 
of 1907.% Intervention took place in Nicaragua i 1927, and the 
armed forces of the United States remained in occupation while elections 
- were being held under their supervision.* Al these were arbitrary acts on 
the part of the United States undertaken upon various grounds of national 
safety, protection of the lives and property of citizens, and observance of 
treaty obligations. Their happy outcome could not have been foreseen 
at the time, and it was to be expected that the other American States should 
#ke’alarm and wonder what was to be the end of it all. 
AIt was at the Conference at Havana in 1928 that the opposition to the 
rvention policy of the United States first manifested itself in positive 
orm.) The Commission of Jurists, meeting at Rio de Janeiro in 1927, had 
included as an article of one of its draft projects submitted to the Confer- 
4 | ence the principle that “No nation has a right to interfere in the internal or 







foreign affairs of an American Republic against the will of that Republic.” 


3 See Bemis, Chap. X, “Woodrow Wilson and Mexico,” where Wilson’s moral approach 
to the situation is clearly brought out. 

u Hyde, Vol. I, p. 75; Hackworth, Digest, Vol. I, p. 152, Vol. II, p. 329, and Vol. V, p. 446. 

z Hyde, Vol. I, p. 70; Hackworth, Digest, Vol. I, pp. 154 and ff. 

æ Hyde, Vol. I, p. 80. A good summary of the intervention is given in T. C. Jones, The 
Caribbean since 1900, Chap. XVI. : 


° 
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The United States opposed the project and it was withdrawn.’’ Later, 
when one of the delegations introduced a resolution limited to interventio 
. In the internal affairs of another state, the United States again objected 
Mr. Hughes, the head of the American delegation, insisted that it was the 
right of a state under international law to protect its citizens when the local 
government has lost control of the situation. He-preferred to call such in- 
tervention “interposition of a temporary charter,” and insisted that it 
was not technically “intervention.” Nations had duties as well as rights, 
and one of their duties was that of maintaining a government adequate to 
the protection of life and property.®* . 

Five years later the principle which had been rejected at. Hayana was 
accepted in qualified form at Montevi t the Sixth International Con- v 
erence o erican States.) (Between the two conferences there had been 
the signature of the Pact of Paris, with its renunciation of war as an instru- 
ment of national policy and by inference its condemnation of forcible inter-_ 
vention, and there had been the signature by six American States of the 
Anti-War Treaty of Non-Aggression and Conciliation which specifically 
announced that the contracting parties, in the event of their failure to 
maintain peace between two states in controversy would adopt a common 
and solidary policy of neutrality but would ‘in no case resort to interven- we 
tion, diplomatic or armed.J ** With these agreements as a background the 
Montevideo Conference adopted the Convention on the Rights and Duties 
of States,. Article 8 of which read: “No state has the right to intervene in 
the internal or external affairs of another.” 40 

This was, indeed, a far-reaching pledge, for it involved not only interna 

affairs but external as well, and external affairs might well be interpreted to 
include, however unlikely the fact might be, an agreement by an American 
State with a European State that might be in violation of the Monroe Doc- W 
trine. The elaborate reservation entered by the United States was direc 
not towards the Article on intervention in particular, but towards the con- 
vention as a whole. Secretary Hull insisted that the United States was 
“as much opposed as any other government to interference with the fr 
dom, the sovereignty, or other internal affairs or processes of the govern- 
ments of other nations,” and that “under our support of the general prin- v4 
ciple of non-intervention” no government need fear the intervention of the 
United States under the Roosevelt Administration. Unfortunately, he 
added, there had not been time to work out the “interpretations and defini- 
tions” of the fundamental terms used in the convention, so as to avoid 


47 See Bemis, Chap. XIV: “The Rio Commission of Jurists and the Havana Pan American 
Conference,” giving a detailed story of the situation. ` 

% Samo, p. 252; Hyde, Vol. I, p. 251. 

3 For the text of the Anti-War Treaty, see International Conferences of American States, 
1985-1940, p. 496. For comment on the Treaty, see Bemis, Chap. XV: “The Good Neigh- 
bor at Montevideo.” 4 International Conferences, 1938-1940, p. 121. 
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differences of opinion as to their meaning. In the meantime the other 
American governments could be assured that the United States would abide | 
by the policies proclaimed and followed since March 4 and by “the law of 
nations as generally recognized and accepted.” “ 

If there was any doubt left in the minds of other American Governments 
that the United States had abandoned its intervention policy of the first 
three decades of the century, more definite assurance was now to be given. 
Even before the Montevideo Conference the army of occupation had been 
withdrawn from Nicaragua (on January 2, 1933); in 1934 the troops were 
withdrawn from Haiti. In 1934 the Dominican Republic was relieved of 
certain obligations of the earlier treaty of 1924; and in 1934 Cuba was freed, 
if that word can be used, from the restrictions imposed by the Platt Amend- 
ment. These were facts, and they spoke for themselves. ‘Fhen, at the 
Conference for the Maintenance of Peace, held at Buenos Aires in 1936, an 
absolute agreement of non-intervention was entered into. (By Article 1 
of the Additional Protocol Relative to Non-Intervention, the contracting 
parties declared ‘inadmissible the intervention of any one of them, directly 
or indirectly, and for whatever reason, in the external or internal affairs of 
any other of the Parties.” “ This was going as far as even the most extreme 
non-interventionist could have asked, although the still lacking a 

efinition of intervention so as to distinguish it soni e tories Gt 
f enca such as "diplomatic intervention” H behalf of citizens who might ` 
be the Gots GES denial of justice and intervention in pursuance of the 
terms of a special treaty.) 

One of the important factors, if not the most important factor in bringing 
about the change of policy,on the part of the United States was doubtless 
the adoption, at the Baye Buenos Aires Conference, of the provisions for 
general “consultation.’” The Convention for the Maintenance, Preserva- 
tion, and Reéstablishment of Peace provided that “in the event that the 
peace of the American Republics is menaced” the American governments 
might “consult together for the purpose of finding and adopting methods 
of ‘peaceful coöperation.” “ This clearly meant that if the United States 
were presented with a situation similar to that which both Secretary Hughes 
and Secretary Hull believed to be controlled by the “law of nations,” the 


41 Same, p. 123. 

& Same, p. 191. Condemnation of intervention, although in less extreme form, appears 
again in the Declaration of American Principles, adopted at the Highth International Con- 
ference of American States, held at Lima in 1938: “The intervention of any state in the in- 
ternal or external affairs of another is inadmissible.” The Preamble of the Act of Chapulte- 
pec, repeating the principle of non-intervention with a reference to the Montevideo and 
Buenos Aires agreements, speaks of the principle as incorporated into the international law 
of the American States. 

“ Perhaps it is just as well, in the present state of international law, not to attempt too 
precise a definition of terms such as “intervention,” but to let them stand as general princi- 
ples, to be interpreted by the agensies of the community as new circumstances present 
themselves. “u Internitional Conferences, 1838-1940, p. 188. 
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procedure of consultation was available as a means of finding a solution for 
the threat to the peace. The Protocol of Non-Intervention itself provided 
that a violation of the provisions of Article 1 should give rise to mutual} 
consultation; but this appears to have been inserted in favor of the state 
which might be the object of intervention rather than in favor of the sta 
seeking by intervention to protect its national safety.“ The possibility of 
using the procedure of consultation as a means of meeting a situation that 
might put a stram upon the renouncement of intervention is suggested more 
clearly by the Declaration of Principles of Inter-American Solidarity and 
Codperation, signed shortly before the two treaty agreements. The Dec- 
laration announced the principle that ‘every act susceptible of disturbing 
the peace of America affects each and every one of them [the American 
States], and justifies the initiation of the procedure of consultation.” This 
is followed by an enumeration of principles “accepted by the American Lf 
community of nations,” including a condemnation of intervention. 

While these events were taking place within the inter-American commu- 
nity an acute crisis was developing in Europe which might well serve to 
show that conditions might arise which could not be finally settled by a 
purely negative policy. Civil war broke out in Spain in 1936 and it was 
soon clear that the issues were not to be confined within the country itself. 
Germany and Italy saw the opportunity to win the support of a fascist 
Spanish government if they gave aid to General Franco in his revolt. Soviet 
Russia in turn intervened and gave corresponding aid to the Loyalist cause.‘? 
France and Great Britain, fearing the spread of the conflict, enacted embargo 

. measures against both sides and proposed a general policy of non-interven- 
tion. The United States applied the embargoes of its existing neutrality 
legislation but refused to participate in the codperative measures proposed. 

6 Council of the League of Nations adopted a resolution affirming the 
obligation of states to refrain from intervening in the internal affairs of l v 
another state. In September, 1936, a Non-Intervention Committee was Jy- 
set up in London, but its resolutions were secretly violated and its practical 
measures were too late to be effective. In the end the efforts of the leading 
non-interventionists had succeeded in avoiding immediate war between the 
powers representing the rival systems but the authority of international law ve 
had been successfully challenged and the lack of unity in the community 
of nations was more apparent than ever.*® 3) 


wW 


4 The protocol also provides that any question concerning ita interpretation should be 
submitted to conciliation, arbitration or judicial settlement; but this must be understood as 
governing relations between the parties to the controversy. 

48 International Conferences, 1988-1940, p. 160. 

47 As to the point whether aid to a legitimate government is to be regarded as “‘interven- 
tion,” see above, note 3. 

4 For a study of the legal aspects of the case, see N. J. Padelford, ‘‘International Law and 
the Spanish Civil War,” in this Journat, Vol. 31 om): p. 228, and International Law and 
Diplomacy in the Spanish Civil SNS 1939. 
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As preparations are being made for the establishment of a new interna~ 
tional organization whose purpose is to be the maintenance of order and the 
promotion of justice, what principles of law are to be adopted to meet the 
situations formerly giving rise to acts of intervention? What positive and 
constructive measures are available to make the prohibition against inter- 
vention practically effective? e answer would seem to depend upon the - 

ossibility of substituting the collective action of the community in place 
of the unilateral action of the individual state, or the action of an exclusive 
group of allied powers.“ (‘The true criticism of intervention is not that it 
has been in every case without justification, but rather that even m those 
cases in which, as time has gone by, it would. appear that the particular 
intervention was undertaken in the interest of law and justice, the action 
of the intervening power has of necessity been arbitrary. -For action is 

‘ways arbitrary where the intervening state is the judge of its own case. 
Even where the results are good the use of force by the individual state 
must inevitably weaken the general structure of order and justice in the 
community’ 

That the international community as a whole must be the ultimate re- 
pository of the practical rules upon which the conflicting claims of states 
must be decided would not seem open to question. Broad.principles, such 
as national security, independence, and equality must be reduced to con- 
crete rules, whether by formal codification of the law or by the progressive 
adjudications of an international court ‘of justice. The higher right of the 
community to define the law and to provide for its practical application is 
not absolute, and under the existing circumstances doubts may be enter- 
tained. whether the fullest justice is to be obtained through community 
action. she best that can be said is that the alternative to community 

: pon is individual action, and individual action is likely to give even less 
justice than community action, quite apart from the fact that it may readily 
lead to general lawlessness. Obviously in the determination of community 
action the influence of the leading powers will be felty dll the more so when 
they have shown the self-restraint involved in bitate community 
action for individual action. , 

(Within the more limited circle of the inter-American community the 

Pá | first application of collective intervention, came with the signing ef the Can- 

T ventien-on_the Provisional Administration of EHurepean-Colonies-and—Ros-. 


49 The idea of “collective action,” in the sense of the action of the leading powers, is dis- 
cussed in a number of the older works on international law. Hall, with his usual shrewdness 
and legal precision, thought that there was ‘fair reason for hoping that intervention by, or 
under the sanction of, the body of states on grounds forbidden to single states, may be useful 
and even beneficent. Still, from the point of view of law, it is always to be remembered that 
states so intervening are going beyond their legal powers”: International Law, §95. By 

. contrast Fiore, building a new law for the future, based upon his conception of a Magna 
Civitas, devoted a title (XIX) to the “Duties of Collective Intervention.” A 
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sessions in the Americas, at Havana in 1940.5° Here was a direct refusal to 
recognize the validity of the transfer of colonial territory from one belligerent 
Other, a onei by a recognition Mieti in eea of the war 


A TOR nis ily 

without a responsible goverment “thus ary a sats of danger to the 
` peace of the continent and 2 state of affairs in which the rule of law, order, 
and respect for life, liberty and the property of inhabitants may disappear.” 
In consequence the American States, acting in their capacity as “an inter- 
national community,” announced their “unquestionable right” to take the 
territories under their provisional administration. 

(In 1942) at the Meeting of Foreign Ministers held at Rio de Janeiro{the 
American States) after recommending to themselves individually the break- 
ing off of relations with the Axis Powers, (adopted a resolution on ‘‘Subver- 
sive Activities,” by which they pledged themselves to-prevent-individuals 
or groups from engaging in activities detrimental to their security; at the 





same time ending the control of organizations 
by non-American states which were then or migh in_the e at 


with American countries.) By the same resolution provision was made for 
an Emergency Advisory Committee of Political Defense, the purpose of 
which was to study and codrdinate the measures recommended in ne reso- 
lution. 

The creation of the Committee of Political Defense proved to be the occa- 
sion for a new application of the procedure of consultation. The Commit- 
tee, acting in a representative character on behalf of the twenty-one Ameri- 
can Republics, had sought to formulate a series of “programs” to be adopted 
by the legislatures of the American Republics in pursuance of the resolution 
of the Rio Meeting directed against “Subversive Activities.” * In the 
course of formulating its programs the Committee sought the coöperation 
of the several governments and conducted careful inquiries into the condi- 
tions prevailing in each country. Inasmuch as the inquiry was conducted 
with the consent of the individual governments no question could be raised 
of interference by the Committee in the domestic affairs of the different 
states. When, however, the Committee was confronted with a revolution 
in Bolivia which appeared to it to be “the first of a series designed to break 
down the existing anti-Axis front in South America” it decided that the 
question of suppressing subversive activities could no longer be left to the 
individual state and that joint action by the American Republics was neces- 
sary. 

Within four days of the revolution in Bolivia the Committee adopted, 
on December 24, 1943, a resolution recommending that the American Re- 

80 International Conferences, 1983-1940, p. 373. 

© For the text, see this JOURNAL, Vol. 86 (1942), Supplement, p. 76. 


See C. B. Spaeth and W. Sanders, “The Emergéncy Advisory Committee for Political 
Defense,” in this Jounnan, Vol. 38 (1944), p. 218. A 53 Same, p. 226. 
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publics agree not to recognize any new government set up by force before 
exchanging information relative to the circumstances which led to the es- 
tablishment of such government and before consultating with one another 
in order to determine whether the government was complying with its 
inter-American commitments for continental defense. Upon acceptance 
of the formula by nimeteen of the American governments the Committee 
adopted a second resolution applying the formula to the conditions in Bo- 
livia,” notwithstanding the fact that the new President of Bolivia had an- 
nounced the intention of his Government to live up to its international 
and inter-American obligations. Following consultation, the nineteen 
governments announced their respective individual decisions not to recog- 
nize the new Bolivian Government. 

Here was a form of collective intervention hitherto without precedent: 
in inter-American relations. Taken separately and individually the act 
of any one of the American governments might have come within the prohi- 
bitions of the Montevideo Convention of 1933 or the Buenos Aires Protocol 
of 1936. For the use of non-recognition as a method of coercion might well 
have been regarded as within the forms of intervention contemplated in the 
two agreements. The circumstances were, however, exceptional. The 

0 veecurity of the hemisphere was at stake; and the American governments 
apparently believed that they could safely take the drastic action recom- 
mended by the Committee of Political Defense once the danger of resorting 
to the sanction of non-recognition was removed by the necessity of common 
consultation in advance of individual action. The Committee of Political 
Defense had confined its recommendation to the “duration of the present- 
world conflict”; and it would appear from the replies of the governments 
that this limitation of its scope facilitated its acceptance.” 

In the case of the coup d'état in Argentina, recognition had been accorded 
to General Ramirez shortly after he came into power on June 4, 1943. 
When, however, the Ramirez regime was overthrown in the following March 
recognition was refused to the new government under General Farrell in 
accordance with the recommendation of the Committee of Political Defense 
of December 24, 1943. The grounds for the refusal were that the new gov- 
ernment was not fulfilling its obligations under the commitments of the 
Rio Meeting of Foreign Ministers and that the conditions prevailing in the ` 


4 For the text of the recommendation, see Depariment of State Bulletin, Vol. X, p. 20. 

% Same, p. 28. The Argentine member of the Committee was not a party to either reso- 
lution. i 

5 The Government of Uruguay, in its reply to the resolution of the Committee of Political 
Defense, observed that it could not consider the plan proposed as having the character of a 
rule of American international law since, if given a larger scope than that of an emergency 
war measure, it would be open to criticism as being based upon the principle of intervention 
“long ago extirpated from continental daw.” ` 
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country constituted a danger to the security of the hemisphere.” Whether 
non-recognition was the wisest measure that might have been resorted to 
under the circumstances was a matter of doubt in many quarters.®* The 
feature of the case which is of importance for the future of international law 
is the fact that joint action was taken by the American Republics, although 
each acted upon its individual responsibility. 

Ct is of interest to observe that in the replies submitted by a number of 
the American. Governments to the Dumbarton Oaks Proposals there is a 
clear recognition that the establishment of the new mternational organiza- 
tion, with its provisions for collective security and for the settlement of 
disputes, will of necessity imply the right of the jea Nations to adopt 
es which, if taken by an individual 





initiative, would be classed as iniervention-" The distinction, however, 
between collective and individual intervention is, as we have seen, funda- v? 


mental. If the new organization can be made truly representative of the 
international community, its supreme authority to maintain the peace may 
in certain cases involve restrictions upon the possible lawless conduct of an 
individual state. Action by the whole community in such cases would not 


57 See press release of July 26, 1944, Department of State Bulletin, Vol. XT, p. 107, where it 
is said: “ Efforts have been made to confuse the issue by charging that the policy followed by 
the American republics and their associates among the United Nations constitutes a de- 
parture from the normal rules and procedure with regard to recognition and amounts to 
intervention in the internal affairs of Argentina. This contention disregards completely the 
foundation on which the policy of non-recognition resta, namely, the defense and security of 
the hemisphere. Furthermore, it overlooks the fact that this policy was adopted after full 
and free consultation among the American republics, and that it is the logical outgrowth of 
the multilateral agreements which all of them accepted in order to make that defense effect- 
ive. The American republics have expressly declared that this policy does not affect, and 
has nothing to do with, the ordinary rules and procedure for recognition in time of peace.” 
To the same effect: C. G. Fenwick, “The Recognition of New Governments Instituted by 
Force,” in this Journan, Vol. 38 (1944), p. 448, except that the article finds the refusal of 
recognition consistent with the rule that one of the conditions of recognition must be the ful- 
fillment of international obligations. 

#8 See in this connection, J. L. Kunz, “The Position of Argentina,” in this JOURNAL, 
VoL 38 (1944), p. 436. 

£ The Venezuelan memorandum, for example, in commenting upon the power of the 
Security Council to recommend, at any stage of a dispute, appropriate procedures or methods 
of settlement, observed that “it would seem expedient to indicate that the intervention of 
the Council would take place after the ordinary means of settlement had failed.” The 
Uruguayan memorandum, in commenting upon the power of the Security Council to take 
the measures necessary for the maintenance of peace in the event of a failure of the pro- 
cedures of peaceful settlement between the parties, observed that “although the Govern- 
ment of Uruguay adheres to the principle of non-intervention, it considers collective inter- 
vention justified in the case of a state which constitutes a threat to the peace, it being the 
duty of the Organization to determine the modalities of such intervention”: Inter-American 
Conference on Problems of War and Peace: Meenas the Use of Delegates, Pan American 
Union, 1945, pp. 137, 140. . 
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be an infringement of the principle of “sovereign Saty ” but ie the 
condition of its continuing validity.*° 

At the Conference on War and Post-War Problems held at Meios City 
from February 21 to March 8, 1945, a combined, declaration and recom- 
mendation was adopted under the title “Reciprocal Assistance and Ameri- 
can Solidarity” to which the special name was given of “The Act of Chapul- 
tepec.” “In its elaborate preamble the Act recites certain principles which 
the American States “have been incorporating in their international law.” 
C ese principles is “the condemnation of intervention by a 

e Internal or external affairs of another,” Jand reference is made to 
the Montevideo Convention of 1933 and to the Buenos Aires Protocol of 
1936. Wart I of the Act declareslthe principle that an attack by a state 
“against the mtegrity or the inviolability of the territory, or against the 
sovereignty or political independence of an American State” shall be con- 
sidered as an act of aggression, A minimum definition of aggression is 
given, consisting in an invasion by armed forces of one State into the terri- 







tory of another. of the Act recommends the conclusion of a treaty 
establishing procedures by which threats or acts of aggression may be met, - 

oe measures. proposed including the breaking of diplomatic relations and 
the use of armed force, 

The Act of Chapultepec may thus be said to be the logical supplement to 
the inter-American principle of non-intervention. It proclaims igher 
authority of the inter-American co d its ance: for the 
maintenance of law and order; it foresees the necessity under which the 
community may find itself of taking positive measures to uphold the law in 
the event of its possible violation by an individual state; and it recognizes 
in respect to the fundamental right of self-defense that the only practical 


condition upon whieh the individual state can ha denied dhe Hight to take 
the Iaw into its own hands is that the community as a whole must } be pre- 
pared to take action in its own Mame 

But besides the measures for codperative defense adopted in. the Act of 


Chapultepec, the Conference at Mexico City contemplated other far-reach- 
ing changes in the inter-American system. A new quater i ta Deewaup 


| © The use of the p 





ew organization that there was no p of setting up a “superstate”; 
Recommendations and Reports of the Inter-American Juridical Committee, p. 137. 

The Brazilian jurist Accioly, in commenting upon and dismissing the suggestion that the 
League of Nations might have a right of intervention in regard to its members, speaks as 
follows: “Nevertheless, under a more advanced system of international organisation, when 
the League of Nations might come to be a truly universal institution possessing the prestige 
it now lacks, there is no doubt that the mission of intervention should be confided to it in 
certain specified cases. That would be the way to avoid certain abuses and injustices that 
are so common to-day”; Traité de Droit International Public, 1940, Vol. I, p. 289. 

& For the text of the Act, see Department of State Bulletin, Vol. XII, p. 339. 
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for the reorganizati d strengthening of t tem. The charter is to 


pledge the American Republics to the recognition of international law as the 
effective rule of their conduct, the fundamental principles-of-whichare-to-be 
formulated i in a Declaration of the Rights Rights and Duties of States and a Decla- 
ration of the International Rights and Duties of Man. It is clear that the 
acceptance of these fundamental principles and their practical application 
to concrete situations when they arise will involve the extension of the pro- a 
cedures of consultation and of judicial settlement, in order that the au- 
thority of the community may replace the former intervention of individual 
states. (Taw can not be maintained by the mere proclamation of principles; 
it requires the active functioning of executive and judicial agencies and we 
must be prepared to accept the possibility that the agencies of the commu- 
nity may at times be called upon to uphold the law by some form of collec- 
tive intervention.” 2 

In the interest of international jurisprudence it would seem desirable not 
to use the term “intervention” when speaking of the collective action of the 
whole body of states under circumstances where the action of an individual 
state would constitute intervention. What would be arbitrary for the 
individual state would in the case of the whole body of states be no more 
than the exercise of the higher right of the community to maintain law and y- 
order and to see to the observance by the separate states of their obligations ' 
as members of the community. Obviously the action of the community 
must be within the scope of its authority, the community itself being subject 
to the law. But, assuming that the community is acting under its charter 
powers, its action might be better described by some such phrase as “law 
enforcement”, “maintenance of law and order,” or “collective action in the 
interest of the community” than by a term that evokes historical memories 
of a time when codperation was less further advanced. 














VA Charter of the United Nations, now under preparation at San Francisco, contem- 
plates a corresponding right of the international community as a whole to maintain certain 
agreed standards of conduct. Assuming that among these standards may be the principle 
of open channels of communication and information, a violation of the principle would be- 
come a matter of concern for the international community and would call for some form of 
collective intervention. 





POWER POLITICS AND INTERNATIONAL ORGANIZATION * 
e By HerBERT W. Brraas 
Of the Board of Editors 
The Charter of the United Nations, signed at San Francisco on June 26, 
1945, states in Article 2 (1) that “the Organizations based on the principle 


of the sovereign equality of all its Members!” Since the outstanding char- 
acteristics of the Charter are its recognition of the actual and legal inequal- 


ity of the Members of the United Nations, and its provisions empowering 





pear i d miat aia in their conceptual and historical setting. 
ustice Oliver Wendell Holmes once made the pronouncement that 
“sovereignty is pure fact”; but sovereignty is not a fact: it is a juristig 
theory. Viewed internally this juristic concept may have performed a 
useful role in emphasizing that within each state there must be one, and 
only one, source of law in a formal sense. However, the transfer to inter- 
national relations of a concept which emphasizes the supremacy of the state 
in the field of law has meant, in the words of one writer, that “the sovereign 
state does not acknowledge a central executive authority above itself; it 
does not recognize a legi lator above itself; it owes no obedience to a judge 
above itself.” Another writer ascribes to doctrines of sovereignty the 
Tanction of laying “an impenetrable smoke screen round the key position 


in any system of power politics, the position occupied by the sovereign 
state,” 


In the courts a more limited conception of external sovereignty has 
prevailed. Thus Judge Dionisio Anzilotti in the Austro-German Customs 
Regime case before the Permanent Court of International Justice was of 
the opinion that external sovereignty or independence meant ‘‘that the state 
has over it no other authority than that of international law.” Perhaps 
one should not quarrel with a conception of sovereignty as independence 
subject to law; yet the form in which it is expressed soothingly misdirects 
our attention from the essential problem—the creation of institutions to 
establish the rule of law. . 

Akin to the doctrine of sovereignty in its practical consequences is anoth 

ar e yea HOW 


juristic concept: the legal equality of states. Tt is ¢ 
since Edwin Dickinson pointed out in his book The Equality of States in 


International Law that this conception, nurtured in the doctrines of natural 








eT 





* Adapted for this Journwat from a paper read at Cornell University on August 1, 1945. 
The full text will be published late in 1945 by the Cornell University Press in a symposium 
entitled The Untted States in the Postwar World. 
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law and natural rights, and transferred by analogy from persons to states, 
has taken two divergent forms. The first—equal protection of the law or 


‘ig not inconsistent with the grouping of states into classes, each of which 


equality before the law—is essential to any advanced legal system, | 


the law regards differently.” Thus each state has an equal claim to respect 
for whatever rights it may have and an equal obligation in the performance 
of whatever duties it may have; but to assert, as does the second conception 
of state equality, that all states have equal rights—or even an equal capacity 
for rights—is contrary to fact, and its advocacy has stunted the growth of 
international institutions of government. The point may be further il- 
lustrated by reference to individual equality within the state. Within a 
political society the attainment of equality before the law has not involved 
as a necessary consequence an identical equality of rights among men; not 
all men are sheriffs, judges, or legislators. Yet in the international field 
each state, basing its demands on concepts of sovereignty and absolute 
juridical equality, has traditionally claimed a right of equal participation 
not only in quasi-legislative bodies but in the executive councils and judicial 
organs designed to apply the law. 

It is the practical consequences drawn from these concepts with reference 
to international organization which justifies their discussion here. More 
specifically, the development of international institutions adequate to serve 
the needs of the international community has be has been thwarted by claims 
derived from the concept of Sovereignty that no n new rule of international 
law is binding on a state without its consent; that any membership in, or 
compulsion by, an international organization must be based on consent; 
that no court or council has jurisdiction over the acts or disputes of a state 
without its consent. Similarly derived from the concept of equality have 
been claims of equality of of representation, membership, and voting in inter- 
national onal organizations s and their organs; the unanimity rule (i.e., the rule 
that the majority may not bind the minority); and an equality, tn pekusine 


to ratify decisions of international organs. 

The attempt, made especially during the past century, to establish these 
claims as principles of law has come up against the hard fact of the actual 
inequality of states. The distinctions between World Powers, Great 
European or Asiatic Powers, intermediate states, and lesser states depend 
upon the over-riding criteria of power—military, economic, technological, 
geographical, demographic, and political. In the light of this fact concepts 
of. sovereignty and equality have played a dual role, supporting the Great 








Powers in their refusal to accept legal limitations on their actual power and | 


being used as a largely ineffectual shield by the smaller states in an attempt 
to compensate their actual inequality. 

With the criteria of power this paper is less concerned than with the 
politics of power—with purposes, methods, and results. Since the power 


of 2 state has meaning only i in relation to the ower of other states,. there 


| 
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is a constant struggle for security, expressed in negative terms as the power 


not to be coerced. Writing in Foreign Affairs in 1932, Karl Radek, then 
editor of Izvestva, said: 


. .. the Soviet Union cannot remain indifferent to the changes 
which are taking place in Manchuria, through which or near which 
pass the lines of communication giving access to her Pacific ports. 
... The Soviet Union is strong enough to defend her territorial 
integrity and her interests. Concentrating her efforts on building up 
peaceful industries for meeting the needs of ka own population, keeping 
aloof from armed interference with the affairs of oreign nations, the 
Soviet Union will seek a peaceful settlement of all conflicts which may 
arise between her and her neighbors. She will base her policy ex- 
clusively on her own interests, which correspond with the interests of 
peace both in the east and in Europe. 


Whether the expression of power in terms of security is merely the tribute 
which vice pays to virtue each of us can decide for himself; but even if we 
admit that national security is the primary purpose of the politics of power, 
it remains true that in a system of power politics actual power not to be 
coerced involves the power to coerce. Poland is a neighbor of Soviet 
Russia; and security, like power, is relative. 

The pursuit of national interests by the methods of power politics is based 
on what Schumann terms “the assumption of violence”: a willingness to 
use the instruments of power, to take the risks involved, to use or threaten 
force in order to maintain or improve one’s relative position, Moreover, an 
important characteristic of the methods of power politics is the reliance on 
national action. Intervention, military power, imperialism, even policies 
of alliance and balance of power, are methods by which an individual state 
arbitrarily employs physical force or more subtle pressures, politics, or 
realistic bargaining to secure its national interests. The methods may be 
contrasted with collective security—a system in which the threat or use of 
force in international relations would be controlled by a responsible organ 
of the international community in accordance with generally accepted 
principles, ` 

That the pursuit of national security through the politics of power has 
sometimes resulted in a fortuitous world order cannot be denied. More or 
less precarious equilibria between the Great Powers have temporarily 
stabilized large areas; and the security of smaller states has sometimes 
rested on the fact that they_were focal points of tension between the Great 
Powers. Where such equilibria and tensions were for a time established, 
they had the virtue of being in accord with the realities of power; but the 
vice lay in the essential instability and appalling irresponsibility of a system 
in which peace and international order were merely chance results of the 
national pursuit of power. 

The need for a more direct attack on the problem was given some recogni- 
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tion in the nineteenth century. During periods of equilibrium among them- 
selves, the Great Powers realistically adjusted tensions, reconciled divergent 
interests, liquidated trouble spots, preserved order among lesser states, and 
in general exercised executive functions of government. By the Treaty of 
Chaumont, signed in March, 1814, Austria, Russia, Prussia, and Britain 
agreed “to devote all the resources of their respective states to the vigorous 
prosecution of the present war”—against France—“and to employ them 
in perfect concert, in order to obtain for themselves and for Europe a general 
peace, under the protection of which the rights and liberties of all nations 
may be established and secured.” At the Congress of Vienna all Europe 
except the Turks was represented. The smaller states came expecting that 
the Congress would be a European parliamentary assembly in which they 
would participate on a basis of equality with the Great Powers; but the 
latter had no intention of permitting the small states to remake the map 
of Europe. Lord Castlereagh, British Foreign Minister, had prepared an 
elaborate scheme for convening the Congress in plenary session merely to 
approve decisions previously made by the Big Four. In this way, he 
argued{‘‘you obtain a sort of sanction from them for what you are deter- 
mined at all events to do.’ When Talleyrand, French Foreign Minister, 
arrived in Vienna, he championed the rights of small states and insisted on 
a full meeting of the Congress but the Big Four admitted France, making it 
the Big Five, and the Congress never met in plenary session. 

At Vienna, writes Dickinson, the Great Powers “rearranged the map of 
Europe, restored dynasties, confirmed the partition of Poland, united 
Belgium with Holland, neutralized Switzerland, created the German Con- 
federation. .. .” As Lord Palmerston later observed: 


The tide of war had swept over the whole surface of Europe from the 
Rhine to Moscow, and from Moscow back to the Seine; all the smaller 
States of Europe had been conquered and reconquered, and were 
considered almost at the arbitrary disposal of the Great Powers whose 
armies had decided the fate of the war. . . . The smaller Sovereigns, 
Princes, and States had no representatives in the deciding Congress, 
and no voice in the decisions by which their future destiny was deter- 
mined. They were all obliged to yield to overruling power, and to 
submit to decisions which were the result, as the case might be, of 
justice or of expediency, of generosity or of partiality, of regard to the 
welfare of nations, or of concession to personal solicitations. 


By the Quadruple Alliance the Great Powers agreed to renew their 
meetings to consider measures which “shall be considered the most salutary 
for the repose and prosperity of nations, and for the maintenance of the 
Peace in Europe”; and at Aix-la-Chapelle in 1818 it was made clear to small 
states claiming participation that no principle of the equality of states 
entitled them to admission. The Confederation of Europe soon degenerated 


A nee g 


into a league to maintain despots in power against the rising tides of de- 
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mocracy and nationalism, but, as W. Allison Phillips has written, the 
significance of the Confederation “is, that it represented, whatever the 
motives of the several Allies may have been, an experiment in international 
government.” Se me ee 
The Confederation of Europe was shortly replaced by the Concert of 
Powers, of which Drouyn de Lhuys was later to say: “It is the five powers 
to which belongs the right to regulate interests which affect Europe as a 
whole,” and M. Hanotaux: “The Huropean Concert is the sole tribunal and 
authority before which everybody must bow.” Particularly with reference 
to the Eastern Question, writes James W. Garner, the Concert assumed 
authority “to dictate settlements, establish arrangements, and to supervise 
their execution.” It freed Greece, Roumania, Serbia, and Montenegro 
from Turkish rule; “in some cases their kings were selected with the ap- 
proval of the Concert; their constitutions were submitted to its approval” ; 
it drew their frontiers, and placed some of them under its guaranty. Else- 
where, “it permitted the dissolution of the unnatural union between Belgium 
and Holland and forced the latter to accept its decision; it neutralized Bel- 


ium, Luxembourg, the Black Sea... ; it blockaded coasts to prevent 
hostilities; It sent troops to Syria to pacify disturbances there; it established 
a system of control over the finances of Egypt and Greece; it exercised 


collectively the power of coercion, restraint, legislation, supervision and 
guardianship over a considerable part of Europe.” The sovereignty and 


equality of states, he adds, “found little recognition in the numerous 
conferences whigh were held to regulate these affairs or in the decisi ich 


were reached.W The right thus asserted and exercised by the Powers had no 
legal foundation and no political basis other than the claim that it was the 
right and duty of those which had the power to exercise a guardianship in 
the interest of the general peace and public order.” 

Sporadically throughout the nineteenth century the Great Powers, acting 
collectively, regulated certain affairs and certain areas. They succeeded 
only where there existed either a community of interests among themselves, 
or where opposing groups were sufficiently balanced in power to prevent 
unilateral action by one state or one group to the detriment of others. The 
interests and purposes of each of the Great Powers were basically national. 
For example, national security was served by stability in a certain area 
(the France of the post-Napoleonic era; the Balkans throughout the nine- 
teenth century) or by controlled change (an assurance sought that the 
breakup of Turkey’s European possessions would not give to any Power a 
preponderant advantage in south-east Europe or the Mediterranean area). 
However, a more than incidental consequence of collective action by the 
Great Powers was a degree of stability and world order. To the extent that 
they adjusted inter-Power rivalries, intervened collectively in the affairs of 

smaller states, or liquidated tensions, the Great Powers filled a void; in a 


functional sense they constituted an international security counei. 
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Th ir authority, however, was self-assumed, self-defined, and self-limited. 
Despite their occasional assertions that they were acting for the inter- 


national community of states, there was no defined responsibility, no 
constitution, indeed no organization of the community which could confer 
authority or entrust them with responsibility. Nor did the Concert itself 
have any permanent organ meeting periodically for expediting discussion 
or permitting prompt action—a lack which was deplored in the summer of 
1914 when the Concert had long since split into rival camps and the lights 
were going out all over Europe. 

In 1919, when the League of Nations was being fashioned in Paris, there 
were those who, cognizant of the lessons of the European Concert, wished 
to build the League around the idea of the preponderance of the Great 
Powers. Certainly the Peace Conference itself exemplified this preponder- 
ance. \As at Vienna a century before, the Great Powers—this time the 
United States, the British Empire, France, Italy, and Japan—completely 
dominated the Paris Peace Conference, determining its organization and 
procedure, deciding that they alone could attend all sessions of the Con- 
ference and its commissions, though permitting representatives of smaller 
states to attend meetings at which questions concerning them were dis- 
cussed, and making all important decisions, though permitting the smaller 
states to ratify the decisions of the Council of Ten or the Council of Four in 
plenary sessions of the Conference.) In such an atmosphere it is not surpris- 
ing that Lord Robert Cecil envisaged a Council of the League of Nations 
composed exclusively of the Great Powers, who should meet annually, while 
the principle of the equality of states would be relegated to an Assembly of 
all the League members meeting every four years. He stated that the 
success of the League would depend upon the support of the Great Powers; 
they would run the League and it was just as well to recognize it Hatly as 
not; the small states would probably join anyway. 

The Covenant which eventually emerged was a victory for the smaller 
states. Recognition of the preponderance of the Great Powers was limited || 
to permanent membership in the Council; the Assembly was to have equal 
authority with the Council on “any matter within the sphere of action of 
the League or affecting the peace of the world,” although the Council was 
given priority in certain matters. The sovereign equality of states, while 
not expressly mentioned in the Covenant, found embodiment in the form 
most feared by General Smuts: the unanimity rule giving to every state, 
large or small, an absolute veto over practically all action by the League. 

Although sixty-three of the world’s seventy-odd states were at some time 
Members of the League of Nations, at no time were all the Great Powers 
parties to the Covenant. It is true that Maxim Litvinov declared, in 
February, 1938, when, of the Great Powers, only Britain, France, and the 
Soviet Union were participating in League, affairs: ‘There is no state or bloc 
of states which could resist the united forces of the Members of the League, 
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even as it is composed today”; but, whether his estimate was right or wrong, 
the absence from Geneva of Germany, Italy, Japan, the United States, and 
almost a score of smaller states, undoubtedly conditioned the expression of 
League power. 

Moreover, within the League the composition of the Council never ac- 
curately reflected the power situation. The four or five Great, Powers in 
the League at any one time were never a majority of the Council and were at 
times confronted with from nine to eleven small, and frequently very weak, 
states, the vote of each of which was equal to that of a Great Power, with 
all its population, territory, and its industrial and military potential. The 
not unnatural result was an “inner circle tendency” in the Council. A few 
gentlemen, representing only the Great Powers, met over a cup of tea or 
more potent libations and made decisions—as at Locarno—in advance of 
League meetings, and subsequently steam-rollered the decisions through the 
League. A more effective method was to deprive League organs of jurisdic- 
tion entirely on the plea that the matter was already being dealt with—or 
could better be handled—by the Conference of Ambassadors in Paris, an 
organ of the Great Powers, which, unhampered by League principles, 
disposed of many matters with considerable realism between 1920 and 1931. 
To attribute the failure of the League to the small states would be to mis- 
conceive the problem; it was the unworkable nature of the doctrine of equal 
rights that caused power, like water, to find its level, and the real decisions 
to be made outside Geneva. 

The lessons were not lost on the drafters of the Dumbarton Oaks Pro- 
posals and the San Francisco Charter; in their approach to the problem of 
building a security organization which might work with, rather than in 


opposition to, the realities of power, they gave legal and practical recognition 
to the preponderance of the Great Powers and largely denied to small states 
those consequences derived from theories of sovereignty and equality which 
might hinder the Oreaniestion tron engine ther ecient lear Gia 
Beautiful words of the Charter, “effective collective measures for the pre- 
vention and removal of threats to the peace, and for the suppression of acts 
of aggression or other breaches of the peace,” or from bringing about “by 
peaceful means, and in conformity with the principles of justice and inter- 
national law, adjustment or settlement of international disputes or situations 
which might lead to a breach of the peace.” 

The preponderance of the Great Powers is recognised by the United 
Nations Charter in several ways. In addition to being members of the 
General Assembly on a basis of equality with all Members of the Organiza- 
tion, China, France, the Soviet Union, the United Kingdom, and the United 
States are permanent members of the Security Council, which will also 
include six other states elected by the General Assembly by a two-thirds 


vote. A more accurate reflection, of the world power situation would have 
limited membership in the Security Council to the three real World Powers— 
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the Soviet Union, the British Empire, and the United States but the drafters 
wisely included a potential Great Asiatic Power—China—and a potential 
Continental European Great Power—France. Unlike the League of Nations 
Covenant, the United Nations Charter makes no provision for the naming 
of additional permanent members of the Security Council, so the chances 
of a local boy making good are definitely discouraged. The inclusion of six 
smaller states in the Security Council is counter-balanced by the second 
special privilege of the Big Five—an absolute veto on most matters-—a veto 
which is not given to the smaller members. The third means by which the 
preponderance of the Great Powers is enhanced is found in the strictly 
limited_ po conferred by th arter on the General embly and 
organs other than the Security Council, 

Another possible method of securing the special position of the larger 
states finds but scant recognition in the Charter. This would be the 
weighting of votes in the General Assembly, such as is found in other inter- 
nation organizations like the Bretton Woods International Monetary 
Fund and International Bank for Reconstruction and Development where 
the number of votes a state possesses depends upon its quota or subscription, 
and the Universal Postal Union, where, in effect, extra votes are given to 
states with colonies. The granting of the demand of the Soviet Union for 
separate membership in the United Nations for two of her sixteen principal 
political sub-divisions—the Ukrainian and Byelorussian Soviet Socialist 
Republics—aside from rendering the phrases in the Charter about the 
sovereign equality of all Members even less meaningful, is the only present 
step in this direction. i 

The significance of Great Power preponderance in the Organization will 
require further treatment, but it should be noted here that this preponder- 
ance is coupled with something entirely lacking in the Concert of Europe—- 
namely, the principle of delegated onsibility. Not only is the authority 
which is obliquely conferred on the Great Powers by the Charter a delegated 
authority but its exercise is also circumscribed by an explicit statement of 
the purposes and principles in accordance with which the Organization and 
all its Members—including the Big Five—shall act. The Purposes of the 
United Nations (Art. 1), briefly stated, are to maintain international peace 
and security, to develop friendly relations among nations, to take measures 
to strengthen universal peace, to achieve international codperation in solving 
international problems of an economic, social, cultural or humanitarian 
character, to promote and encourage respect for human rights and for 
fundamental freedoms for all, and to be a center for harmonizing the actions 
of nations in the attainment of these common ends. 

The Principles in accordance with which the Organization and all its 
Members shall act (Art. 2) include first the provision that “the Organization 
is based on the principle of the sovereign equality of all its Members.” In 
the context of the entire Charter this must be taken to mean merely that 
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the United Nations is not a super-state, but a confederation whose Members 
retain independence, subject to the legal obligations of the Charter. This 
interpretation is supported by the second Principle, according to which “all 
Members, in order to ensure to all of them the rights and benefits resulting 
from membership, shall fulfil in good faith the obligations assumed by them 
in accordance with the present Charter,” and by the seventh Principle which 
states, in part, that the Organization is not authorized “to intervene in 
matters which are essentially within the domestic jurisdiction of any state.” 
This seventh Principle, which fails to provide for judicial determination of 
what constitutes an essentially domestic question, is a potentially dangerous 

etree jurisdiction of the United Nations to accomplish some of 
its declared purposes, although a proviso adds, in oest that a plea of 
domestic jurisdiction cannot be used to prevent enforcement measures by 
the Security Council in dealing with a threat to the peace or a breach of 
peace. 

Principles 3 and 4 are exceedingly important, since, in connection with 
other provisions, their effect is to give a monopoly! on the legal use of force 
to the United Nations Organization. Principle 3 reads, in part: “Al 
Members shall settle their international disputes by peaceful means... .” 
and Principle 4 states: “All Members shall refrain in their international 
relations from the threat or use of force against the territorial integrity or 
political independence of any state, or in any other manner inconsistent 
with the Purposes of the United Nations.” These stipulations are no mere 
renunciation of war, but couple a positive obligation to settle international 

disputes by peaceful means with a prohibition on the threat or use of force. 
Noteworthy is the omission of the proviso found in the League of Nations 
Covenant that a state might lawfully resort to war three months after a 
failure to settle a dispute by certain pacific means. 

Principle 5 of the United Nations Charter establishes in limited form the 
principle of collective security, by stating: “All Members shall give the 
United Nations every assistance in any action it takes in accordance with 
the present Charter, and shall refrain from giving assistance to any state 
against which the United Nations is taking preventive or enforcement 
action”; in limited form because any one of the Great Powers can veto 
preventive or enforcement action by the Organization and to that extent ` 
the security of a state is not collectively guaranteed. 

- The sixth Principle of Article 2 of the Charter is curious; it reads: “The 
Organization shall ensure that states which are not Members. . . act in 
accordance with these Principles so far as may be necessary for the main- 


tenance of international peace and security.” This means that the Organi- 
tion shall use force, if necessary, to compel a non-Member to act in ac- 
1 With the exception of a limited right of self-defence under Art. 51, and the right to take 


certain enforcement measures against enemy states of the Second World War under Arts. 
53 and 107. 


í 
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cordance with principles by which it is not legally bound. It also raises the 


whole important question of membership in the Organization. N 
Article 4 of the Charter, after providing that “Membership in the United 


Nations is open to all . . . peace-loving states which accept the obligations 
contained in the present Charter and, in the judgment of the Organization, 
are able and willing to carry out these obligations,” adds that the admission 
of any such state as a new Member shall be effected by a two-thirds vote of 
the General Assembly upon recommendation of the Security Council. 
These provisions contain several unfortunate features. Since such a recom- 
mendation of the Security Council must include the votes of each of the Big 
Five, any one of them could veto the admission of, for example, Switzerland 
or Sweden—just as Woodrow Wilson was able in 1919 to veto membership 
of Mexico and Costa Rica in the League of Nations. More fundamental 


is the objection previously noted that_non-Members are not legally bound 
by obligations to settle their disputes by peaceful means, to refrain from the 


threat or use of force, or to assist in the maintenance of peace and security, 
eyen though the Organization assumes a police function in regard to Non- ` 
Members. It is for this reason that the admission of Argentina to the 
United Nations was fortunate and the exclusion of Spain, with or without 
Franco, unfortunate. The arguments used to oppose the admission of 
Argentina seem quite irrelevant. Fortunately for most of the states 
represented at San Francisco, the United Nations Charter contains no 
provisions relative to the “representative” or democratic character of its 
Members’ governments. The United Nations is not democratic in structure 
or membership; nor is it fascist or communist: it is a functional security, 
organization, and its tasks will presumably be lightened to the extent that 
states assume basic obligations for the preservation of peace. For the samq 
reason the provision in Article 6 of the Charter for the expulsion of Members 
who persistently violate the Principles of the Charter seems unfortunate. 
Soviet Russia was expelled from the League of Nations and history shows 
that expelled states continue to exist and to exert a potent influence in 
international affairs. The attempt to punish a state by releasing it from 
fundamentally necessary international obligations is worse than ironical—it 
is a confession of failure. On the other hand, the idea contained in Article 5 










- of the Charter of suspending a Member “against which preventive or en- 


forcement action has been taken by the Security Council” is excellent in 
principle, since the Member is suspended only “from the exercise of the 
rights and privileges of membership,” and is not released from the obligations 
of membership. The procedure is faulty in granting to the Big Five a veto 
on suspension or restoration of rights, and, possibly, in failing to provide for 
suspension on other grounds. 

Unlike the Covenant of the League of Nations, the United Nations Charter 
contains no‘stipulation granting Members a legal right to withdraw from 
the Organization. However, apparently’ because of the failure to modify 
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the rigidity of the Big Five veto on amendments to the Charter, the Report 
of the First Commission, approved by the San Francisco Conference in its 
9th Plenary Session, contained a Declaration on Withdrawal, reading in 
part as follows: 


The Committee adopts the view that the Charter should not make 
express provision either to permit or to prohibit withdrawal from the 
Organization. . . . If, however, a Member because of exceptional 
circumstances feels constrained to withdraw, and leave the burden of 
maintaining international peace and security on the other Members, 
it is not the purpose of the Organization to compel that Member to 
continue its codperation in the Organization. 


To this statement the Soviet delegation took violent exception, not 
because it seemed’ to sanction a right of withdrawal, but because, said its 
delegate, ‘such right is an expression of state sovereignty and should not be 
reviled in advance.” If the exercise of this alleged right of withdrawal were 
as unlikely as the example cited by Mr. Gromyko, we would probably have 
little to fear. He pointed to Article 17 of the Soviet Constitution which 
reads: “To every Union Republic is reserved the right freely to secede from ` 
the Union of Soviet Socialist Republics,” and proudly referred to it as ‘this 
right of sovereign states” and “a most striking manifestation of democracy.” 
Unfortunately, however, the Declaration on Withdrawal continues: “Nor 
would a Member be bound to remain in the Organization” if its rights and 
obligations as a Member were modified by an amendment which it found 
unacceptable, or if a proposed amendment, duly accepted by a two-thirds 
majority, failed to secure the necessary ratifications. 

These concessions to the sovereign equality of states are not contained in 
the Charter and are contrary to the spirit of Article 108 of the Charter, which 
reads: ‘Amendments to the present Charter shall come into force for all 
Members of the United Nations when they have been adopted by a vote of 
two thirds of the members of the General Assembly and ratified in accord- 
ance with their respective constitutional processes by two thirds of the 
Members of the United Nations, including all the permanent members of the 
Security Council.” Since the Charter contains no proviso such as is found in 
the League Covenant, that “no such amendments shall bind any Member 
of the League which signifies its dissent therefrom, but in that case it shall 
cease to be a Member of the League”; and since, in the absence of a permis- 
sive treaty provision, no State may lawfully cease to be a party to an incon- 
venient treaty, it is the opinion of the writer that at most the alleged Declara- 
tion on Withdrawal sanctions only non-participation in the affairs of the 
United Nations, and that the non-participating state would still be a Mem- 
ber and would continue legally subject to the obligations of the Charter.” 


*See, however, Secretary of State Stettinius’ Report to the President on the ... San 
Franciseo Conference, June 26, 1945; United States Department of State Conference Series, 
No. 71, pp. 47-49. ° 
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All Members of the United Nations are members of the General Assembly, _ 
each state having one vote. This recognition of the legal equality of states 
is not lessened by the fact that the unanimity rule which prevailed in the 
League of Nations Assembly is completely discarded in the United Nations 
General Assembly. Decisions on important questions—such as recom- 
mendations with respect to peace and security; the election of members to the 
Security Council, the Economic and Social Council, the Trusteeship Council; 
the admission, suspension, or expulsion of Members; and budgetary ques- 
tions—are to be made by a two-thirds majority of the members present and 
voting. Decisions on other questions are made by simple majority of the 
states present and voting. This is a great advance over League of Nations 
procedure, but is compensated by the much reduced authority of the General 
Assembly as compared with the League Assembly. Where the latter had 
equal jurisdiction with the Council to “deal at its meetings with any matter 
within the sphere of action of the League or affecting the peace of the world,” 
the powers of the new General Assembly are largely limited to discussion and 
recommendation. Its powers of discussion are broad enough to include any 

‘ matter within the scope of the Charter, including consideration of general 
principles relating to the maintenance of peace, and even specific questions 
relating to the maintenance of peace, but ‘‘any such question on which action 
is necessary” must be referred to the Security Council either before or after 
discussion. ‘‘The General Assembly may call the attention of the Security 
Council to situations which are likely to endanger international peace and 
security,” but its power to make recommendations is strictly limited by the 
provisions of Article 12 that: ‘While the Security Council is exercising in 
respect of any dispute or situation the functions assigned to it in the present 
Charter, the General Assembly shall not make any recommendation with 
regard to that dispute or situation unless the Security Council so requests.” 
Subject to the same exception, the General Assembly has the potentially im- 
portant power to recommend measures for the peaceful adjustment of any 
situations likely to impair the general welfare, including situations resulting 
from violation of the Purposes and Principles of the Charter (Art. 14). 
The General Assembly also has important budgetary powers, the power to 
receive and consider annual and special reports from the Security Council 
and other organs, and power to initiate studies and make recommendations 
for international codperation on political, legal, economic, social, cultural, 
educational, health, and human welfare matters and to further their develop- 
ment through the Economic and Social Council. Because of the sovereignty 
of states, explained former Secretary of State Stettinius to the Senate 
Foreign Relations Committee, the General Assembly does not have legisla- 
tive power. However, through its agencies, it may prepare and consider 
draft conventions and call international conferences for their adoption, 
presumably subject to the old rule of ratification. 

Turning now to the Security Council, we find that “primary responsibility 
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for the maintenance of international peace and security” is conferred (Art. 
24) on this body by the Members of the United Nations, who “agree that 


‘in carrying out its duties under this responsibility the Security Council acts , 


on their behalf,” in accordance with the Purposes and Principles of the 
United Nations. And Article 25 contains one of the most important stipula- 
tionis in the Charter: “The Members of the United Nations agree to accept 
and carry out the decisions of the Security Council in accordance with the 
present Charter.” The importance of this obligation with reference to con- 
cepts of sovereignty and equality can be seen at a glance, but its full signifi- 
cance appears only from an examination of the powers of the Security Coun- 
cil. Although the major responsibility for the maintenance and enforcement. 
of peace is placed on its shoulders, all Members of the United Nations are 
obligated to settle their international disputes by peaceful means of their 
own choice (Arts. 2 (3), 33 (1)). The Security Council may ‘‘call upon” 
the parties to settle their disputes by such means (Art. 33 (2)); it may investi- 
gate any dispute, or any situation which might lead to international friction 
or give rise to a dispute, in order to determine whether its continuance is 
likely to endanger peace or security (Art. 34); and it may at any stage recom- 
mend appropriate procedures or methods of adjustment of such disputes or 
situations (Art. 36). If the parties to such a dispute fail to settle it, they 
are obligated to refer it to the Security Council (Art. 37 (1)), which may 
decide either to “recommend” methods of settlement or terms of settlement 
(Art. 37 (2)). It should be noted here that no party to a dispute has a vote in 
decisions of the Security Council under Chapter VI for the pacific settlement 
of disputes (Art. 27 (3)). 

Of prime importance is the power of the Security Council to determine the 
existence of occasions for the application of sanctions or enforcement meas- 
ures to maintain or restore peace (Art. 39). . Under the League of Nations 
Covenant, “resort to war” was the only occasion for employing sanctions, 
and under League practice each Member decided for itself whether the occa- 
sion existed and whether to employ sanctions, In the United Nations 
Charter, the occasions for employing sanctions are either a threat to the 
peace or a breach of the peace and the existence of these conditions is deter- 
mined by the Security Council in a decision legally binding on all Members 
of the United Nations. Furthermore, the Security Council may decide 
what diplomatic or economic sanctions are to be employed and “it may call 
upon the Members of the United Nations to apply such measures” (Art. 41). 
If the Security Council decides that economic sanctions are inadequate, “it 
may take such action by air, sea, or land forces as may be necessary to main- 
tain or restore international peace and security” (Art. 42). Since the 
United Nations will have no international army of its own, all Members of 
the United Nations obligate themselves “to make available to the Security 
Council, on its call and in accordance with a special agreement or agreements, 
armed forces, assistance, and facilities” necessary for maintaining peace and 
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completely satisfactory rules for the conduct of war can ever be worked sees 
_ At best, the rules may act as ameliorating. influences on the horrors of war. 
\In the long run international law 2 and relations between states will be served 
best by a realistic recognitic ition of f the nature of wat arid the adoption of rules 
which will not un un directly counter to the practice of belligerents.. “To do 
otherwise would’ be “be. to. mislead. the layman as to ‘the consequences of we wal, ) 
wre Of cow course, whether a nation decides to engage in a war wiil or deen. 
pend on what it conceives to be its chances of victory. Conceivably, how- 
ever, its peðple may be more prone to proyoke a war if they are led to believe- - 
that most of them will be relatively immune from its consequences, — oh 
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, THE FINANCIAL EXPERIENCE OF UNRRA 


By THEODORE A. SUMBERG 
New York City 


—— Às 4 first working agency of the United Nations, already almost two 
_ years old, the United Nations Relief and Rehabilitation Administration is 

M special interest to students of international organization. Despite its 

idue features it has already grappled with many of the problems that will 

onfront all future international organizations. Its financial experience is: 
particularly interesting because all such organizations, whether dealing with 
political, judicial, or economic subject matter, have very early in their his- 

: tory to go through the difficult process of collecting funds from resolutely 
~ ign-minded member governments. The Economic and Social Council 
of the United Nations, in view of its coérdinating authority over all interna- 
tional specialized agencies, cannot fail to be guided by the results of the 
financial experience of UNRRA. The International Monetary Fund and 
the International Bank for Reconstruction and Development can be ex- 
pected to be especially attentive to UNRRA’s experience because, like it, 
they require the collection of vast funds for more than administrative 
purposes. 

The basic facts about UNRRA are fairly well known. It was established 
on November 9, 1943, just about a year after the Allied invasion of French 
North Africa, when representatives of the forty-four United and Associated 
Nations signed the Agreement at the White House. This Agreement pro- 
-vided for a legislative and policy-making Council made up of all members, 
a Central Committee of limited executive powers containing China, the 
United States, the Soviet Union, and Great Britain, and a chief executive 
or Director-General. The purpose of UNRRA is simply to aid in the relief 
and rehabilitation of the ‘victims of war” of the member countries at their 
request and after termination of the civil affairs responsibility of liberating 
military officials. The basic policies of UNRRA have been set up at three 
meetings thus far held by the Council, the first held at Atlantic City from 
Noveraber 10 to December 1, 1943, .the second at Montreal from September 
16 t</26, 1944, the third in London fygm August 7 to 24, 1945. 

“Phere has been a considerable $ down in the scope of UNRRA 
since the days of its planning by Amé@fican and British officials in 1942 and 
1948. This ngrrowing of UNRRA’s field of authority has been carried out 
by specific policies formulated by the Council as well as by the bias of de- 
_ veloping events. UNRRA was first conceived of as an agency of more or 

legs supreme authority, empowered to assist in large-scale industrial and 
Tees ors projects, that would have ultimate codrdination 
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powers in all relief and rehabilitation operations. It is now clear, however, 
that UNRRA has only marginal authority, first because it operates only 
_ at the request of both military authorities and liberated national govern- 
ments and, secondly, because it lacks supplies whose allocation must wait 
upon decisions of national supply agencies and the Combined Boards of the 
United States and Great Britain. Moreover, it has strictly circumscribed 
functions in areas liberated by the Soviet Union and only very minor ones in 
Italy, Germany and other ex-enemy countries. It has therefore toned out = 
that, contrary to its original planners, UNRRA will not be able to participate 
in the larger rehabilitation efforts that must somehow be carried on. The 
narrow scope of UNRRA has been accepted by its operating officials who, 
_with the apparent aim of forestalling public disappointment with its limited © 
performance, have modestly designated it as a “‘service agency.” 1 
After a warm initial response, public opinion has shown considerable dis- 
appointment in UNRRA, which prompted its officials at the Montreal meet- 
ing to make pleas for continued support. It was pointed out for instance by 
Richard K. Law, the British representative to the Montreal Councti, that 
“Tf this, the first venture in practical peacetime coöperation among the 
United Nations fails, nothing is going to succeed.” This report will enable 
us to appraige tentatively somewhat more than the financial performance of 
UNRRA to date. 


I 


The financial basis of UNRRA was laid at Atlantic City in the so-called 
Financial Plan, with minor modifications introduced at London and Montreal. 
This Plan sets up a distinction between the thirty-one countries which were 
not invaded, which undertake to make contributions for operating expenses, 
such as the purchase of supplies, transport, and so on, and the thirteen in- 
vaded countries,? which are not required to do so though they may. There 
is also a distinction drawn among the latter between those having adequate 
gold and foreign exchange resources, which are to pay with such resources for 
assistance received from UNRRA, and those without such resources, which 
are to pay only in local currency. Except for slight changes made at Mon- 
treal and London, no assistance to ex-enemy countries is provided for in the 
Plan unless they are able to offer suitable’forelgn exchange and can also 
satisfy certain rigid non-financial provisions. Another basic distinction is 
made in the Plan between operating expenses and the much smaller amount 
of administrative expenses; all forty§four member countries are required to 
contribute to meeting the administrative budget. l 

There is nọ compulsory basis for either operating or administrative con- 

1 See UNRRA—Organization, Aims, Progress, p. 3, put out.as a public information 
pamphlet by the agency. 

2 These include Belgium, China, Czechoslovakia, Ethiopia, Greece, Luxembourg, France, 
Netherlands, Norway, Philippines, Poland, U.S.S.R., and Yugoslavia. 
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tributions to UNRRA. There obviously is no international governmental 
power to force contributions of member governments to UNRRA. The 
international agency must therefore be satisfied with contributions to it on 
a simple request basis. Article V, paragraph 1, of the Agreement merely 
states that ‘each member government will contribute.” The policy pro- 
visions formulated at Atlantic City are slightly more specific in pointing 
out that “the Council recommends that each member government... 
—— “hall make a contribution. ...”3 The collection experience of UNRRA 
therefore reveals the degree of willingness of member countries to make their 
contributions, except where they are manifestly unable to do so. 

As to operating contributions, their voluntary basis is somewhat weakened 

~ by the fact that no definite payment quotas are fixed. There was some sug- 
gestion in the planning’ stages of UNRRA that no definite quotas should 
be fixed at all, because countries might come to regard them as exactions 
and therefore would tend to hold back. It was suggested as an alternative 
that gifts of no specified amount should be requested and that diplomatic 
channels should be used to obtain the largest possible amounts. This sug- 
gestion was turned down as failing to provide a business-like basis for 
UNRRA’s income. However, it was not possible to establish set quotas 
for the member countries. The individual or collective use of the economic 
indices of population, gold holdings, foreign trade, and others was found 
unsatisfactory. Reliance upon the national income of member countries 
as the basis for operating contributions was finally decided upon as most 
practicable and fair. The Financial Plan therefore recommends that gov- 
ernments of uninvaded countries shall contribute “approximately equiva- 
lent to 1 per cent of the national income of the country for the year ending 
June 30, 1943 as determined by the member government.” 4 The Council 
left the estimation of the national income of each country to each govern- 
ment concerned, not only out of statistical modesty but as an acknowledge- 
ment of an element of truth in the principle of free consent. 

The economic all-inclusiveness of national income, and the widespread 
practice of using it in measuring the relative economic strength of countries, 
recommends it as a basis for contributions in preference to alternative in- 
dices. However, its use by UNRRA, as well as by other international or- 
ganizations contemplating its adoption, involves certain drawbacks. For 
one thing, of the thirty-one uninvaded countries of UNRRA, even mod- 
erately reliable national income estimates do not exist for more than six, 
and even for some of these the required information may be lacking for the 
stipulated year. The result is that most governments are in-a position to 
make an estimate not entirely uninfluenced by the fact that it will serve as a 
contribution basis. Moreover, on such a basis the international agency 
can never have more than an approximate idea of its total receipts. For 


3 First Session of the Council of the United Nations Relief and Rehabilitation Adminis- 
tration, Selected Documents, Resolution No. 14, Section 4, p. 45. 4 Same, p. 45. 
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another thing, it is inequitable to ask the poor country to give the same per- 
centage of its national income as the rich country; one per cent out of the 
standard of living of an average man in India, for instance, hurts more than 
one per cent taken from the average American. The pertinence of this con- 

`- sideration is recognized in the Financial Plan by approving lower contribu- 
tions from countries where the one per cent recommendation may “conflict 
with particular demands arising from the continuance of the war qr may be 
excessively burdensome because of peculiar situations.” 5 However under- z 
standable this clause may be, its effect is to add to the discretionary basis of 
the operating contributions. 

The Financial Plan conspicuously fails to set definite dates for the making 
of contributions. The Plan simply recommends “‘that each member govern- 
ment take at the earliest possible time such constitutional budgetary, ad- 
ministrative, or legislative steps as may be necessary to make its contribution 
available when needed for the purposes of the Administration.” The 
failure to fix definite dates for payment is partly explainable by the im- 
possibility of knowing at what times the relief and rehabilitation load will 
fall due. Another reason was the desire of the planners of UNRRA to 
obtain large sums from one wave of contributions at the beginning and 
thereby free the organization as much as possible from the necessity of 
periodically running to member government legislatures for additional 
funds. It was thought that the 2 billion dollars or so expected upon the 
national income basis would tide UNRRA over for a long period, perhaps 
long enough to care for all or almost all of the work load, and therefore 
make it unnecessary for UNRRA to go hat in hand to member governments 
again. The failure of this hope will be discussed later. 

Operating contributions are made payable in local and foreign currencies. 
According to the Plan the Council “recommends that as much as possible 
but not less than 10 per cent of the amount contributed by each member 
government . . . shall be in such form of currency as can be expanded in 
areas outside of the contributing country... .”? Though not specified, it 
is taken for granted that the foreign currency in mind would be the dollar, 
except in the case of the United States which can make its full payment in 
dollars since they are universally acceptable. The purpose of the part 
payment in dollars by member countries is to provide UNRRA authorities 
with a definite volume of free funds to take advantage of supply oppor- 
tunities wherever they may exist even, as expected to a small degree, in 
non-member countries. There was much early discussion around this 
provision in the attempt to square UNRRA’s need for freely-spendable 
funds with the unquestionable bias of most member countries for maximum 
payment in their own currencies. The thought was frequently expressed 
that total payment in local currency would result in useless idle balances or 
in the dumping in UNRRA’s lap of unwanted surpluses. The compromise 

£ Same, p. 45. 8 Same, p. 46. , 1 Same, p. 45. 


702 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


figure of 10 per cent was acceptable to UNRRA and to the contributory 
governments. 

With total operating receipts of about 2 billion dollars, UNRRA will come 
to have about 1,415 million dollars (in dollars) and 585 million dollars 
equivalent in foreign currencies. The largest contribution on the national 
income basis was 1,350 million dollars (all in dollar balances) of the United 
States. ohe rest of the dollar sum will be supplied from the 10 per cent 
portion of the contributions of the other uninvaded countries. The 585 
million dollar equivalent in foreign currencies will be supplied as the bulk 
of the contributions of the other countries making operating payments. 

. Repayment policies are dominated by the familiar lesson of the financing 
of relief operations of World War I, that is, that relief-receiving countries 
should not be saddled with a volume of debts that their economic position 
will not permit them to meet. The Plan therefore stiuplates that “an 
applicant government shall not be required to assume the burden of an 
enduring foreign exchange debt for the procurement of relief and rehabilita- 
tion supplies and services.”® Countries not having adequate gold and 
foreign exchange will therefore pay in local currency which will go toward” 
meeting UNRRA’s administrative and other expenses in particular areas. 
Financially-well-situated countries, like France, Belgium, and others, are 
expected to meet most of their relief and rehabilitation expenses independent 
of UNRRA’s financial assistance, and for any aid given them reimbursement 
in foreign exchange will be made. 

As to administrative contributions, all forty-four member countries are 
requested to contribute. Though they are not requested to, the thirteen 
invaded countries may contribute to the operational sum as well, but so far 
none but France ($100,000) has done so.- The contribution is here fixed by 
the Council as a definite quota, namely, a certain per cent of the total annual 
administrative budget; thus, the United States pays 40 per cent, Great 
‘Britain and Russia 15 (Russia later 10) per cent each, China 5 per cent, 
France 4 per cent, and 0.5 per cent for fifteen smaller countries. These sums 
are all payable in dollars. To lighten the financial burden of the uninvaded 
countries, they are permitted to treat their share of the administrative 
expenses as part of their operating contributions. | 

As an agency with obviously humanitarian aims, the Council of UNRRA 
did not feel it appropriate to formally exclude ex-enemy countries as eligible 
recipients of its assistance. However, this is the effect of its provision 
requiring full repayment in foreign exchange by such countries. Even 
apart from the huge reparation claims that will undoubtedly be placed 
against Japan and Germany, these countries, Italy, and other European 
ex-enemy countries have little disposable gold and liquid assets in their 
possession. The Council maintained this policy at its Montreal meeting, 
except for such minor changes as the approval of the expenditure (without 

` 8 Same, p. 47. 
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repayment) of 50 million dollars for.special welfare aid to Italy, which was 
specifically designated, however, as not to “constitute a precedent for 
operations in other enemy or ex-enemy territories.”’* Assistance to inhab- 
itants of the Italian Dodecanese Islands, which will probably be reconsti- 
tuted as Greek territory after the war, was also approved. In addition, the 
Montreal Council permitted under appropriate circumstances UNRRA 
assistance in removing United Nations nationals out of Germany, and the 
extension of medical aid to combat epidemics in Germany. When invited 
by the governments of liberated territory UNRRA may also assist in the 
repatriation of German nationals.!° Approval was also granted at this 
session of the Council for the grant of aid to any area in need important to 
the military operations of the United Nations, such as India, even though 
it was never invaded. The same stipulation of maximum repayment in 
foreign exchange was fixed. The Central Committee also authorized, early 
in June, UNRRA assistance to displaced Italians outside of their country’s 
borders. Though these provisions have broadened UNRRA’s eligible 
clientele, the main effort is still expected to be expended among the thirteen 
invaded member countries.” 

According to newspaper dispatches, the recent London Council meeting 
also added some minor new provisions to the Financial Plan, notably the 
inclusion of Formosa,. Korea, Austria, and Italy among recipient-eligible 
areas, the last-named country having its previous maximum figure on finan- 
cial aid eliminated. To take account of greater need for assistance than was 
originally contemplated, including $250,000,000 of aid requested by the 
Ukrainian and White Russian Republics, the Council also recommended 
that the thirty-one uninvaded nations contribute an additional 1 per cent of 
their national income for the year ending June 30, 1943. This action -was 
not taken without opposition and without expressions of doubt of national 
compliance by some delegates at the meeting. The Council also voted to 
add the Ukrainian and White Russian Soviet Socialist Republics to its mem- 
bership, and to include France and Canada, on its Central Committee, the 
first country in view of its recognition as a full-fledged member of the 

? JOURNAL, Second Session of the Council, Volume II, No. 11, p. 145. 

10 Any other relief aid required by Germany will be a responsibility of the occupying mili- 
tary officials. Prime Mimister Churchill has promised that food will be given to the German 
and Austrian people. See Parliamentary Debates, House of Commons, 1940, quoted by 
Allen G. B. Fisher, “The Constitution and Work of UNRRA,” International Affairs, July 
1944, p. 328. 

u Minor provisions in the Financial Plan cover contributions to UNRRA by non-member 
countries and private organizations, auditing, budgetary, and other matters that need not 
be discussed here. For obvious political reasons, neutral countries like Sweden and Switzer- 
land have apparently preferred to extend relief assistance directly to the relief-receiving 
countries rather than via UNRRA, as the agency invites them todo. According to unpub- 
lished information given this author by UNRRA’s Public Information Director, private 


individuals and agencies have contributed $68,868 to UNRRA up to April 30, 1945. Their 
direct expenditures for relief abroad have been much larger. . 
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Big Five and the second because of its prompt supply contributions to ‘the 
organization. ` i 
IL - 

The signing of the UNRRA Agreement by the forty-four nations took 
place on November 9, 1943. Though not all national representatives signed 
subject to ratification by their governments, it was necessary for almost, all 
ineMber governments to take some appropriate legislative and executive 
action to approve their participation. This process of approval proved to 
be unexpectedly long. Most countries had not yet indicated their formal 
approval six months from the date of the signing of the Agreement document: 
Five countries,—Poland, Bolivia, Venezuela, Uruguay, and Colombia,— 
were still unpledged s year after November 1943, but have since signed. 
The long process of approval of UNRRA, if it foreshadows the experience 
of other international agencies, points to the necessity of speeding up 
planning efforts behind other such contemplated agencies. To be sure, it is 
possible that the formal approval of UNRRA required more time than will 
prove to be true of other international organizations because of special 
wartime difficulties and because UNRRA pioneered onto new ground, so to 
speak, so far as international organizations to develop out of this war are 
concerned. Yet it was widely recognized that there was a greater urgency 
to UNRRA in the sense of human need than will be true of other organi- 
zations. : i 

Approval was usually, but not always, followed by the making of the stipu- 
lated administrative contribution. These were specifically requested in 
December 1943. According to official United States sources, eight of the 
member countries have failed to meet any of their administrative quotas as 
of December 31, 1944, and three have done so only in part. According to 
official publications of UNRRA, some countries still remained delinquent 
for administrative payments on July 24, 1945. The totally-delinquent 
countries at the end of 1944 included Bolivia, Chile, Costa Rica, Ecuador, 

' Iran, Iraq, Paraguay, and Uruguay, while Australia, Russia, and Yugoslavia 

have paid in part, $16,000 of a quota of $150,000, $200,000 of a quota of 
$1,500,000 (later 1 million), and $5,000 of $70,000, respectively.% The 
administrative receipts for 1944 amounted to $8,416,000 of a. budget of 
$10,000,000 estimated by the Director-General for the entire calendar year 
of 1944 and for the last two months of 1943.4 

The administrative budget for 1945 was estimated at the Montreal meet- 
ing at $11,500,000, of which $4,000,000 is to come from the unexpended 

18 Second Report to Congress on United States Participation in Operations of UNRRA, De- 
cember 31, 1944, pp. 16 and 17. 

13 This budget is larger than for any other international organisation established to date. 
The-top annual figure for the League of Nations, including the International Labour Organ- 


igation and the Permanent Court of International Justice, was never more than about 
$7,400,000, for the fiscat year of 1988, 
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balance of the year before. The only other change in administrative budget 
arrangements made at Montreal was the reduction of Russia’s quota per- 
centage for two years from 15 to 10 per cent, or from $1,725,000 to $1,150,- 
000, leaving the difference of 5 per cent unallocated. Until it pays this 
amount, and also the unsatisfied portion from 1944, Russia will be liable for 
$1,950,000 to UNRRA on administrative expense account. In view of 
Russia’s traditional reluctance to hold large dollar balances abroad, this 
tardiness may simply be due to a scarcity of available funds at a time When 
gold shipments from Russia are attended with great internal and overseas 
transport difficulties. And yet Russia could meet its obligation to UNRRA 
of almost 2 million dollars on single air cargo shipment of only about two 
tons of gold (net weight). Much larger amounts of gold have been delivered 
to the United States during the war to meet obligations to the American 
Government (about $55,000,000 in 1941 and 1942). The reports of political 
friction between the Soviet Government and UNRRA, if true, would seem to 
be a more likely explanation of the laggard payments. 

Though UNRRA has not been embarrassed by any lack of administrative 
funds, its collection experience in the first year and a half cannot be said to 
have been satisfactory. The available facts indicate that its collection 
experience with the far more important operating contributions has been 
even less satisfactory. As of December 31, 1944, about a year since the sign- 
ing of the Agreement, only three countries,—Canada, Brazil, and Great 
Britain,—were paid up in full, and only four,—Iceland, Liberia, South 
Africa, and the United States,—in part. Eleven additional countries paid 
in full by April 30, 1945.5 Total operating contributions on this date 
amounted to almost 1.3 billion dollars of the expected 2 billion or so. This 
figure is due almost entirely to the 800 million dollars of the United States 
(out of a total of 1,850 million) and the $322,400,000 of Great Britain. 


M4 Discussion of Soviet-UNRRA political relations is scanty. See the following: Christian 
Science Monitor, January 27, 1945, p. 14; New York Herald Tribune, March 24, 1945, p. 7; 
and New York Times, April 5, 1945, p. 14. UNRRA’s press release No. 173 reports that 
$800,000 of Russia’s administrative liability was in process of transfer on June 18, 1945. 

% According to information given me by the Publio Information Director, these coun- 
tries are Australia, New Zealand, Venezuela, Uruguay, Bolivia, Peru, Panama, the Do- 
minican Republic, Costa Rica, Haiti, and India. Not all of these countries made their full 
sums available for 1945. Costa Rica is mistakenly omitted from the Public Information 
Director's list; it agreed to be responsible for its operating contribution on April 10, 1945. 
See Foreign Commerce Weekly, May 19, 1945, p. 50, and Monthly Review of UNRRA, May 
1945, p. 12. 

16 Only 450 million dollars was actually appropriated and the remaining 350 million dollars 
held for transfer under the Lend-Lease Act and supplementary acts, subject to the approval 
of the United States Jomt Chiefs of Staff and the Foreign Economic Administrator. These 
sums do not measure the full contribution of the United States Government for relief and 
assistance abroad. About 1 billion dollars is expected to be spent for civilian supplies by 
the United States military command for foreign distribution; about 562 million dollars has 
already been appropriated. However, it is not known what portion of this amount, as well 
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The thirteen uninvaded countries totally delinquent for operating contri- 
butions on April 30, 1945, included ten from Latin America, and Egypt, 


Iraq, and Iran.” Falling into the “small nation” category, most of these — 


countries have been militantly aggressive at international conferences the 
past few years in demanding their full rights. Their financial relations to 
UNRRA have shown that their zeal to meet their responsibilities is not 


Tn y strong. As to the Latin American countries, the South American’ 


rnal of September 30, 1944, a friendly journal, declared that “it would 
appear that these nations on the whole do not fully realize the gravity of the 


situation in the war-torn countries and their moral obligation to come to the’ 


assistance of those who have suffered so much.” The poor financial showing 
of Latin American countries in general is in line with their behavior in the 
League of Nations. 

There appears no reason to believe that any of the fourteen countries will 


fall down entirely in its operating contribution. A few countries excepted, 


all of them have made some progress in carrying forward the legislative and 
executive action required to effect their contributions. There may be a 
degree of justification for their tardiness in the Atlantic City provision that 
countries will make their contributions available “when needed for the 
purposes of the Administration” and in the fact that in 1944 UNRRA’s need 
for funds was very small. Yet the Director-General has requested these 
funds as soon as possible and has seen fit on more than one occasion to com- 
plain of the late action as interfering with the necessary planning work of the 
organization. “Moreover, there seems no reason to believe that the thus far 
delinquent countries have failed to take action because of the slow develop- 
ment of UNRRA’s participation in European relief, but rather because of the 
slowness of their national constitutional machinery and of their lack of zeal 
to meet UNRRA’s modest requests.'8 l 

What has been UNRRA’s experience with the use of national income as a 
contribution basis? Though’a firm conclusion is not possible because of the 
partial experience in payment, the early results have not been satisfactory. 
The United States, Great Britain, and Canada apparently found no diffi- 


as of the funds spent through UNRRA, will be returned by financially-well-situated govern- 
ments. Britain, Canada, and Russia will aleo have non-UNRRA relief expenses in foreign 
countries. Sea Report of the Director-General to the Second Session af the Counci, September 
1044, pp. 10-11. 

17 The ten Latin American countries are Chile, Colombia, Cuba, Ecuador, El Salvador, 
Guatemala, Honduras, Mexico, Nicaragua, and Paraguay. According to UNRRA press 
release No. 173, Mexico’s appropriation for its operating contribution had been effected by 
July 24, 1945. 

18 Iceland made some kind of a record when it gave over its administrativo contribution 
and part of its operating sum less than six weeks after the inauguration of UNRRA on 
November 9, 1943. This was possible because the Icelandic Parliament approved: the 
country’s participation in UNRRA on October 19, before the Agreement was signed. Early 
action is apparently possible. 
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culty in fixing 1 per cent of their national income, but Liberia, South Africa, 
and Iceland have made contributions that neglected any stated reference to 
nationalincome. Brazil, Australia, New Zealand, and other countries have 
claimed that they used national income as their contribution basis, but there 
are no independent and responsible means of verification. The majority of 
the thirty-one uninvaded countries make no mention at all of the basis upon 
which they have made contributions or their legislatures have been asked to 
make appropriations. In any case, there are no objective means of verifica= 
tion availableto UNRRA. Were there not a large discretionary element to 
the size of contributions, the national income basis might therefore prove to 
be largely unsuitable. 

So far only four countries,—Uruguay, Chile, Paraguay, and Ecuador,— 
have acknowledged that they are taking or intend to take advantage of the 
clause permitting less than 1 per cent of national income on the grounds of 
“peculiar situations.” ° The Government of Uruguay has transmitted a 
bill to its General Assembly stating that such a contribution was excessive. 
However, the Director-General of UNRRA in reply has urged that Uruguay 
keep open the possibility of further contributions. Chile is also reported to 
have requested of its legislature only 66 million pesos, instead of the 200 
million pesos estimated as 1 per cent of its national income, because of the 
damage still remaining from its earthquake of 1939. No information is 
available on the other two countries, though in common with many other 
areas they are in the midst of a critical inflation. 

Even on the basis of partial experience, the hope of the planners of 
UNRRA that it would not be necessary to go through the mill of national 
constitutional processes periodically has apparently failed. It has so far 
failed in the cases of the United States, Iceland, Liberia, the Union of South 
Africa, and a few Latin American countries. Though UNRRA will pre- 
sumably go to these countries at times when it requires additional funds, 
South Africa has taken this initiative away from UNRRA by stating that 
the extent of its contribution will be determined each year by parliamentary 
appropriation. It is not out of the question that other governments, still to 
be heard from, may also require the periodic submission of appropriation 
bills for UNRRA to their national legislatures. 

No provision was made in the Financial Plan as to the manner in which 
governments would make local currency portions of their operating contribu- 
tions available to UNRRA. The experience so far has been that the con- 
tributing governments open a line of credit for UNRRA that is controlled by 
national executive authorities. After this is done UNRRA enters into nego- 
tiations with the government as to the supplies and services to be bought 


19 Uruguay is discussed in UNRRA’s official reports, Chile in the Christian Science Moni- 
tor, December 16, 1944, p. 5, and Paraguay and Ecuador in the New York Times, January 
7, 1945, p. 12. This latter dispatch claims that Brasil’s contribution and Colambia’s 
planned contribution surpass the 1 per cent formula. 


708 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


with the funds. Not having a deposit in its own name prevents UNRRA 
from engaging in independent procurement of supplies, though this is also 
prevented more directly by the wartime supply controls of the national 
governments. In the United States, for instance, UNRRA’s requirements ` 
for supplies have to wend their way through the established war supply 

allocation machinery, while in countries having less complicated allocation 

machinery the specific control of goods granted to UNRRA is no less close. 

“Pho corfrol of the local currency funds of UNRRA reénforces control on the. 
supply side and assures that UNRRA will not obtain any national supplies 

other than those specifically allotted. National contributions therefore 

really amount to payments in kind. 

The date when member countries turn over their supplies to UNRRA. is 
presumably to be decided by negotiation, though in the cases of Brazil, 
Venezuela, Bolivia, Peru, Panama, Mexico, Dominican Republic, and Costa 
Rica an artificial provision has been adopted making the local and foreign 
currency contributions available in three annual installments. Though de- 
signed to prevent an excessive drain at any one time, this provision is obvi- 
ously in conflict with the interest of UNRRA to have the supplies “when 
needed for the purposes of the Administration.” . Only one country so far,— 
Panama,—has elected to make its contribution entirely in a foreign currency 
(dollars). 

Only one country, the United States, has specified by its legislation the 
kinds of commodities that may be turned over to UNRRA. This the 
United States has done with respect to a minor portion of its direct appropri- 
ation of 450 million dollars, where not over 21.7 million dollars is required 
to be spent for stockpiled domestic raw wool and 43.2 million dollars for 
domestic cotton.2® Though these sums are relatively small, the universaliza- 
tion of their principle would tend to narrow, by legislative enactment, 
UNRRA’s range of procurement opportunities and even in some cases to 
lead to the dumping of unwanted surpluses. Such limitations would be more 
dangerous in the United States, where the range of procurement opportuni- 
ties is relatively wide, than in the thinly-supplied countries which have 
specific procurement controls anyway. 

The experience of UNRRA in spending has been very scanty so far. The 
actual volume of supplies bought has been very small in amount. The 
Director-General has indicated his intention to draw upon military and lend- 
lease stocks, as well as upon the current stream of production.» Mean- 
while, some countries have indicated that they will not require UNRRA’s 
assistance in the procurement of supplies. These include countries having 
relatively large foreign exchange resources, such as France, Belgium, Nether- 


% Public Law 382, Section 201—78th Congress, Title I. 

2 Of over a million long tons of relief supplies shipped or slated for shipment by June 30, 
1945, smounting to about a quarter of a billion dollars, 550,000 tons have been bought from 
Allied military authorities. See Journal of Commerce, May 28, 1945, p. 16. 
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lands,” Luxembourg, and Norway, though some small supplemental as- 
sistance may be given to some of them according to a policy adopted by 
the Central Committee on February 26, 1945. These countries, or most of 
them, are expected to call upon UNRRA largely for assistance in the repa- 
triation of displaced people. Other countries, as Poland, Greece, Yugo- 
slavia, and Czechoslovakia, are looking to UNRRA for direct supply aid, in 
the cases of Poland and Czechoslovakia with no intervening period of civilian 
supply responsibility by the military. UNRRA’s expense for the financing 
of supplies for Europe will therefore be confined largely to the financially- 

weak Eastern areas. As for the Far Hast, China has already announced its 

intention to call for direct supply aid.* It is expected that most of the. 
occupied Dutch, French, and British territories in the Far East will do like- 

wise. It may be that a considerable portion of UNRRA’s total supply 
responsibility, and the expenses involved in meeting it, will therefore be 

concentrated in the Far East. 


HMI 


Only tentative conclusions can be drawn from the financial experience of 
UNRRA and applied to specialized international organizations as a whole. 
This not only because UNRRA still has to demonstrate its nature in action 
but also because of its unique features. To be sure, every international or- 
ganization will display a certain degree of uniqueness limiting the transfer- 
ability of its experience to other agencies. But so far as the contribution of 
financial resources is concerned, the character of UNRRA is unusually distinc- 
tive. The basic reason for this lies in the fact that, in contrast to other 
organizations which will be set up to help all their member nations directly, 
the majority of UNRRA’s membership is expected to help not itself—not 
directly and immediately anyway—but only a minority number of member 
countries. In other words, in contrast to more broadly selfish international 
organizations, UNRRA does not offer most of its members an equivalence of 
gain with sacrifice. The result is that UNRRA cannot use the threat of a 
loss of gain, or of privilege, in influencing the observance of financial obliga- 
tions, there not being any apparent privileges for thirty-one countries. 
Where the sacrifice is asked on the basis of a slim margin of economic safety 
and where international responsibilities are primitively developed, which is 
true at present for many nations in all parts of the world, the contribution of 
funds cannot be expected to be made enthusiastically and promptly. This 
has been true of the experience of UNRRA. 


2 The inclusion of the Netherlands in this group is somewhat doubtful because of wide- 
spread flooding and military damage. See ‘‘The Second Session of the Council of UNRRA,” 
by Edward G. Miller, Jr., in The Department of State Bulletin, October 29, 1944, p. 503. 

" The official Chinese delegate to the UNRRA Council has tentatively announced that 
minimum Chinese relief and rehabilitation needs would amount to $3,439,000,000 for the 
first year after liberation, of which UNRRA would be requested to meet about 1.3 million 
dollars, or 87 per cent. See the Monthly Review of UNRRA, October 1944, p. 7. 


710 . THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The disappointing financial experience of UNRRA reveals the various 
aspects in which, by comparison, other international organizations will be 
more favorably situated. For one thing, in contrast to UNRRA, other 
agencies will be able to stipulate in advance of signature of the basie docu- 
ment the definite “cost” of membership and will be able to require some 
initial financial contribution as a condition of membership. Secondly, 

though the relief organization was not able to do so, other agencies can set up 

a definite schedule for the meeting of financial commitments. Thirdly, other 
institutions will undoubtedly be in a position to require the submission of the 
information used as a contribution basis, thereby making possible inde- 
pendent verification. And lastly, other agencies will to some extent be able 
to “fine” their delinquent members; the “‘finé” may be a money payment, 
though this would be imusual, a suspension of the rights of participation,” or 
even, in serious cases, expulsion from membership. To be sure, in an unre- 
pentant nationalistic world where the authority of international agencies, 
such as it is, is unmistakably derived from national governments, the fre- 
quent imposition of “fines” is difficult to imagine. 

As they appear in draft form, the proposed International Monetary Fund 
and International Bank for Reconstruction and Development fully incorpo- 
rate the above favorable comparisons with UNRRA. However, UNRRA’s 
experience casts a light on three main dangers to the successful financial 
operation of these organizations, as follows: 

1. It was noted before that some national governments have placed specific 
conditions of time and manner in UNRRA’s use of their appropriated funds. 
The drafts of the Fund and the Bank narrow, though do not entirely elimi- 
nate, the opportunity for national governments to insinuate separate condi- 
tions on the use of their contributed financial resources. If these conditions 
should seem unduly restrictive, the Fund and the Bank authorities would 
face the dilemma of cither rejecting the membership of the particular coun- 
tries, which it must always be wary of doing especially with respect to the 
more powerful countries, or else of accepting membership along with the 
restrictive conditions, thereby taking upon itself burdensome administrative 
difficulties in the way of successful operations. There is no getting around 
this dilemma as long as the financial resources of international institutions 
depend upon the action of individual governments and, in particular, as long 
as national legislative bodies maintain the full strength of their special pre- 
judices and traditions of purse string control in their consideration of 
contributions to international organizations. 


s The charter of the United Nations suspends a delinquent country’s voting privileges in 
the General Assembly. Article 19 reads: “A member which is in arrears in the payments 
of ita financial contributions to the organization shall have no vote if the amount of its ar- 
rears equals or exceeds the amount of the contributions due from it for the preceding two 
full Years. The General Assembly may, nevertheless, permit such a member to vote if it is 
satisfied that the failure to pay is due to conditions beyond the control of the member.” 
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2. With respect to the International Bank, 80 per cent of a member coun- 
try’s quota subscription would not be called tipon' except to make good de- 

faults of loans guaranteed by the Bank, or the Bank’s own defaulted loans. 
- Jn such cases, the Bank would call up proportionate amounts from all mem- 
ber countries of the particular currency required to discharge the Bank’s 
obligations, or of gold ordollars. Failure to meet such calls will by no means 
be out of the question in two contingencies: d) where a member country 
wished to use its limited dollar and gold resources for national purposes (such 
as during a depression) more than it feared the loss of its privileges in the 
Bank; and b) where national legislatures would require their specific ap- 
proval to meet such calls, a requirement not ruled out by the Bank draft. 
In this latter case instances of late payment or of failure to make payment 
could easily arise. Though the Bank would make additional calls upon 
other member countries to meet its obligations in full, the deterioration of the 
quality of the Bank’s guarantee would not be unexpected i in the event of the 
spread of the habit of the non-fulfillment of calls. 7 

3. In approving UNRRA; the United States Congress sumiati that “No 
amendment . . . involving any new obligation for the United States shall 
be binding upon the United States. without approval by joint resolution of 
Congress.” % The legislation authorising United States participation in the 
Bretton Woods institutions, although drawn-up by executive officials, 
accepts this point of view and specifically states that no loan to the Fund or 
Bank, over the amount of the regular subscription, can be made except upon 
authorization by Congress. The political necessity for this stipulation is 
understandable but its integration with a successfully operating Fund, 
‘especially at a time of dollar shortage, is less clear. At such a time, in order 
to allay a wave of exchange restrictions on dollar transactions by member 
countries, the Fund would seek to borrow extra-quota dollar sums from the 
United States. But the United States Congress, as long as its specific 
approval is required, may not act with sufficient speed or perhaps not at all 
for political reasons unrelated to the matter at hand. In any case, at a time 
of dollar shortage, considerable international monetary responsibility would 
pass from the executive hands of Fund officials to the United States Con- 
gress. The result might be the failure to get rid of that government control 
over foreign exchange transactions which is among the leading aims of the 
Fund. 

These brief considerations raise two main problems. One problem refers 
to the ways and means by which national constitutional machinery can be 
adapted and, perhaps; streamlined to the requirements of the successful 
performance of international institutions, in’ particular to the matter of 
promptness in making approval and in providing appropriations, and also in 
developing restraint in attaching special conditions to national participation 

% Public Law 267, Section 5—78th Congress. i . 
* Public Law 171, Section 5e—79th Congress. . 
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in membership. The second problem refers to the development, from the 
primitive state existing today, of an articulate world-wide public opinion 
that could be relied on to bring pressure against the obstacles, national and 
international, and financial and otherwise, which stand in the way of the 
successful operation of international institutional life. Lacking the absolute 
sanction of force, specialized international agencies must lean heavily on the 
imperfect sanction of public opinion. The development of international 
organization cannot go far without the parallel growth of international 
public opinion. 

The Economie and Social Council of the United Nations can contribute to 
the solution of both these problems. For one thing it can try to establish a 
coordinated get of rules of liaison and integration of existing and contem- 
plated international agencies with national governments. This would help 
national governments to organize their relations with international agencies 
with regard to requests for funds and other matters. The Council may also 
recommend to national governments ways of legislative and executive adjust- 
ment to the requirements of international institutions. For another thing, 
as to the development of a public opinion watchful of the fate of international 
bodies, the Economic and Social Council may require that reports made to 
it by such bodies give prominent display to the honoring of financial commit- 
ments by member countries. Otherwise, and not without regard-to the 
experience of UNRRA, the international agency may try to hide judiciously 
the failure to make contributions for fear of wounding “sensibilities” and 
thus jeopardizing payments at a later date. The Council, on the other hand, 
may set up a platform upon which the financially recalcitrant countries 
would be displayed before the world-wide public for the very purpose of 
embarrassment. 


INTERNATIONAL AGENCIES IN THE WESTERN HEMISPHERE 


By Rura D. MASTERS 
Division of International Law, Carnegie Endowment for International Peace 


In the course of the last fifty-five years the countries of the Western Hemi- 
sphere have developed effective instruments and procedures for codperative 
action in many fields of common interest. There is, in the first place, the 
official governmental machinery for hemispheric codperation—the Inter- 
American system—which operates through thirty permanent agencies. 
There are, furthermore, some thirty-nine semi-official and private agencies 
(Inter-American, Caribbean, Latin American, and South American regional, 
as well as bipartite) which have been established in response to recommenda- 
tions of general or special Inter-American conferences, under the auspices of 
the government of some one American state, or by private initiative. And, 
_ finally, there are seventeen official agencies created by joint action of two 
states to deal with problems of special interest to. them. In all, there are 
now eighty-six international agencies in the Americas, over half of them 
governmental? An adequate presentation of this very extensive machinery 
for collaboration would exceed the scope of an article. We shall only at- 
tempt here to show the variety of common interests now served by interna- 
tional agencies in the Western Hemisphere. Of necessity, the description of 
individual agencies must be rather sketchy but detailed information con- 
cerning the history, purposes, internal administration, and accomplishments 
of all agencies here mentioned may be found in a volume which has just been 
published by the Carnegie Endowment for International Peace.’ 

Since most of the agencies are either part of, or owe their existence in- 
directly to, the Inter-American system it may be useful to begin with a few 
remarks concerning the nature of this system. It embraces all of the inde- 
pendent states of the Western Hemisphere—except Canada ‘—and con- 
stitutes the only regional organization not limited to a single objective 


1 Four codification agencies—generally counted in—have not completed their membership 
nor begun working; if these are excluded, the total number of agencies would amount to 
eighty-two. 

* Eleven of these are war-time bodies and hence of an emergency nature, but several will 
probably be continued after the war in altered form. 

3 Handbook of International Organizations in the Americas, prepared by Ruth D. Masters 
and other staff members of the Division of International Law, Washington, 1945. 

t Although not an official member, Canada has participated in a number of special Inter- 
American conferences and is a member of several Inter-American agencies, both official and 
private. Resolution XXII of the Mexico City Conference expresses the wish of the con- 
ference “that the collaboration of Canada with the Pan American system shall beconie ever 
closer.”’ i 


713 


“714 THER AMERICAN JOURNAL OF INTERNATIONAL LAW 


(mutual defense, unification of customs, unity of railway freight traffic, etc:) 
but covering any matter deemed to be of common concern to the participat- 
ing states. Resolution IX of the recent Inter-American Conference on 
Problems of War and Peace which convened in Mexico City, February 21- 
March 8, 1945, reiterates that “the Inter-American system and the prin- 
ciples, instruments, agencies, and procedures that’ give it substance, consti- 
tute the living manifestation of the determination of the sovereign American 
Republics to act together for the fulfillment of their common purposes in the 
maintenance of peace and security and in the promotion of the well-being of 
their peoples.” 5 It is not, as yet, an integrated organization based upon a 
single charter or treaty and operating through one central body, such as, for 
example, the League of Nations. The Inter-American system consists, 
rather, of 1) a body of rules, principles and modes of action which are ex- 
pressed in numerous declarations, resolutions, agreements, and conventions 
adopted by the American governments, and 2) a variety of common agencies 
created piecemeal in response to specific needs, the principal one being the 
Pan American Union. The basis on which the system may be said to rest 
- are the International Confererices of American States which are, in the 
future, to be held at four year intervals, and of which there have been eight 
since 1889. Although not included in this periodical series, the Mexico City 
Conference of February~March, 1945, as well as the Inter-American Con- 
ference for the Maintenance of Peace (Buenos Aires, 1936), rank in im- 
portance with the International Conferences of American States, as do also, 
within their restricted sphere of action, the Meetings of Consultation of the 
Ministers of Foreign Affairs; there have been three of these since the out- 
break of war in 1939. Resolution IX of the Mexico City Conference pro- 
vides that henceforth they will be held annually. 

This conference undertook to reorganize, consolidate, and strengthen the 
Inter-American system. Of special importance to the future functioning of 
Inter-American agencies is the provision of Resolution IX which charges the 
Governing Board of the Pan American Union with the duty of preparing a 
draft charter which will be considered by the Ninth International Conference 
of American States (scheduled to be held in Bogotá in 1946). Inter alia this 
charter is to contain provisions “‘for the strengthening of the Inter-American 
system on the bases of this resolution and by the creation of new agencies or 
the elimination or adaptation of existing agencies, specifying and codrdinat- 
ing their functions as among themselves and with the world organization.” 
It is expected that the new charter will provide for the codrdination of exist- 
ing permanent Inter-American agencies under the Governing Board of the 
Pan American Union, at least to the extent that these agencies will be 
charged with keeping the Board informed of their activities at regular inter- 
vals. The Pan American Union would thus develop into the central coör- 


* Pat American Union, Final Act of the Inter-American Conference on Problems of War and 
Peace, Mexico oe Telruärij March, 1945, Washington, 1945. 
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dinating organ of the system and much overlapping of functions and duplica- 
tion of efforts would be eliminated. 


THR Pan AMERICAN UNION | 


The Pan American Union was established in 1890 as The Commercial 
Bureau of the American Republics, pursuant to a resolution of the First In- 
ternational Conference of American States, held in Washington in 1889-90.° 
The resolution provides that “there shall be formed by the countries repfe- 
sented in this Conference an association under the title of ‘The International 
Union of American Republics’ for the prompt collection and distribution of 
commercial information,” which shall have as its agency a bureau ‘‘to be 
charged with the care of all-translations and publications and with all cor- 
respondence pertaining to the International Union.” 7? In the course of 
time, the International Union developed into an association dealing not only 
with commercial intelligence, but with any matter its members hold to be of 
common interest.2 The activities of the Pan American Union have likewise 
expanded, keeping step with the increased objectives of the Union of Ameri- 
can States.* It acts as the secretariat of the conferences, in which capacity 
it prepares the program and regulations, keeps the records, and assists in 
carrying out the resolutions of the conferences. It performs like functions 
for the Meetings of Ministers of Foreign Affairs and, upon request, will assist 
also in the preparation of special and technical Inter-American conferences, 
official as well as private. Duties imposed upon the Pan American Union 
by the International Conferences of American States and the Meetings of 
Ministers of Foreign Affairs, as well as by other conferences of plenipoten- 
tiaries of the American states, are mandatory. Resolutions requesting that 
the Pan American Union perform specified tasks which may be passed by 
special or technical conferences, while not mandatory, are carried into effect 
whenever this is possible. Acting upon resolutions of general and special 
Inter-American conferences, the Pan American Union has been instrumental 
in setting up some eight permanent Inter-American agencies, and has as- 
sumed the duties of providing a permanent office or secretariat for several 
permanent committees and commissions. 

* The name of the Bureau was changed twice: by the Second International Conference of 
American States, Mexico City, 1901-2, to “International Bureau of the American Repub- 
lics,” and by the Fourth Conference, Buenos Aires, 1910, to “Pan American Union.” 

TText in The International Conferences of American States, 1889-1988, New York, 1931, 
p. 36, to be cited henceforth as Am. Int. Confs. 

8 Despite this transformation of the original Union of American Republics no clear defini- 
tion of its objectives and functions has been given either in resolutions of the International 
Conferences of American States or in the 1928 Convention on the Pan American Union 
(which has not yet come into force). 

§ This term was first used in the 1928 convention and is now commonly in use. The 
“Union of American States” should be distinguished from the “Pan American Union.” 
Despite its name the latter is not itself a union but rather the aie agency of a Union, 


viz., the Union of American States. Pe Bes 
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The extent and variety of activities now being carried on by the Pan 
American Union may be judged by the number of administrative divisions 
through which its work is done. There are sixteen such divisions, including 
the following: foreign trade, statistics, economics, intellectual coöperation, 
music, juridical matters, agricultural coöperation, travel, labor and social 
information, and the Columbus Memorial Library. The personnel, which 
numbered five in 1890, now numbers 145. The Pan American Union is a 
center ofinformation on all matters pertaining to the Americas and its 
library contains the largest collection of books on Latin America in the 
world. It issues numerous publications, the most important being the 
monthly Bulletin of the Pan American Union which appears in English, 
Portuguese, and Spanish. > 


Economic COÖPERATION 


Mae for economic coöperation have figured prominently .on the 
agenda of most Inter-American conferences, beginning with the First Con- 
ference which was called by the Government of the United States primarily 
_. for the purpose of improving trade relations between the countries of North 
and South America. With the exception of the Inter-American High Com- 
mission, however,—a wartime agency established in 1915 and now defunct— 
and the Inter-American Trade-Mark Bureau, set up in 1917, the Pan 
American Union remained, until well into the 1930’s, the only Inter-American 
agency dealing with economic matters. In the last decade, however, some 
eighteen Inter-American agencies, both official and private, dealing with 
commercial, industrial, and agricultural problems have been set up, not 
counting eleven bipartite agencies. 

The Inter-American Trade-Mark Bureau is an official agency which func- 
tions in Havana under the supervision of the Cuban Government and which 
serves all American states which have ratified one of the two Inter-American 
trade-mark conventions (1910 or 1923), or the 1929 Protocol on the Inter- - 
American Registration of Trade Marks.!° These agreements provide for ‘a 
simplified procedure whereby industrial property rights acquired in any one 
_ of the signatory states may be placed under the protection of the laws of all 

the other signatory states, the Bureau handling the necessary registration 
of marks. 

Projects for a system of Inter-American commercial arbitration have been 
discussed at many Inter-American conferences. Although it was generally. 
recognized that trade relations were much improved where there existed a 
habit and effective machinery for commercial arbitration, so that disputes 
could be solved within the commercial community itself without having to go 
to the courts, agreement was made difficult because of differences in the laws 


1 Text in Am, Int. Confs., pp. 201, 251, and 476. The Protocol has recently bean de- 
nounced by several states and it is expected that the Bureau will cease functioning the end 
of this year. 
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and trade practices of the several American states. However, in 1934 an 
Inter-American Commercial Arbitration Commission was established. This 
is a private agency organized jointly by the American Arbitration Associa- 
tion and the Council on Inter-American Relations, in response to a resolution 
of the Seventh International Conference of American States (Montevideo, 
1933). The Commission, which has members in all twenty-one American 
republics, has drafted standard arbitration rules and a standard arbitration 
clause for use in commercial contracts. Its local committees administer 
Inter-American arbitration tribunals in their respective countries." An- 
other important private agency for the promotion of Inter-American trade 
and commerce is the Inter-American Council of Commerce and Production 
(formerly the Permanent Council of American Associations of Commerce and 
Production), founded in 1941, for the purpose of representing and developing 
the economic interests of the American countries and of performing for them 
functions similar to those of the International Chamber of Commerce.” 
The Council now has members in all American countries, including Canada. 
The formation of an Inter-American Statistical Institute was proposed in 1940 
by the American members of the International Institute of Statistics at The ~ 
Hague when the latter ceased functioning after the Netherlands had been 
occupied by Germany. The new agency is a semi-official organization with 
members from all the American states, including Canada. Its purposes. 
include the advancement of the science and administration of statistics, and 
stimulation of professional collaboration among the statisticians of the 
Western Hemisphere. ~~ 

The outbreak of war in Europe in 1939 caused serious dislocations in the 
economies of many Latin American countries which were dependent on their 
trade with Continental Europe. To assist in the planning of measures that 
would offset these dislocations—such as, promotion of new industries and 
improvement of Inter-American trade relations—the First Meeting of 
Ministers of Foreign Affairs (Panama, 1939) created the Inter-American 
Financial and Economic Advisory Committee and gave it broad powers to 

u The commercial arbitration system of the Western Hemisphere was completed with the 
establishment in 1948 of a Canadian-Amertcan Commercial Arbitration Commission, com- 
posed of two national sections elected by the American Arbitration Commission and the 
Canadian Chamber of Commerce, respectively. - -> 

BA similar organisation is the Canada~Untted States Commities which is maintained 
jointly by the Canadian and United States chambers of commerce. Several other private 
organizations devoted to the promotion of economic coöperation (giving the term its broad- 
eat connotation) should be mentioned. Of these, the South American Union of Engineers’ 
Association, in Montevideo, founded in 1935; the Pan American Institute of Mining En- 
gineering and Geology, in Santiago, and the South American Petroleum Institute, in Monte- 
video (the last two founded in 1942), maintain very close relations with each other. Others 
are: the Confederation of Latin American Workers, in Mexico City, created in 1938, and the 
Pan American Union of Technical Experts in the Field of Economic Sciences, in Buenos Aires, 
the Inter-American Hotel Association, with offices in New York City, and the Inter-American 
Committee for the Dairy Industries, in Washington, all founded in 1841. 
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promote economic coöperation among the American republics. Additional 
duties were imposed upon the Committee by the Second and Third Meetings 
of Ministers of Foreign Affairs (Havana, 1940, and Rio de Janeiro, 1942), the 
latter charging it in particular with the task of planning measures to mobilise 
the resources of the American continent for the common war effort. The 
Mexico City conference provided that this Committee, which was created as 
an emergency body, was to be replaced by a permanent Inter-American 
Economic and Social Council, operating under the Governing Board of the 
Pan American Union. The Council has been provisionally formed by the 
Board and will be definitively established by the Ninth International Con- 
ference of American States.* Its primary function will be “to serve as the 
coérdinating agency for all official Inter-American economic and social ac- 
tivities” (Resolution IX, Mexico City Conference); it is to be composed of 
one representative from each of the twenty-one American republics and as 
many technical advisers as the several governments wish to designate." 
The Secretary-General of the Council will be appointed by the Governing 
Board.§ 

The Inter-American Financial and Economic Advisory Committee was 
instrumental in the establishment of two other important official agencies, 
the Inter-American Development Commission and the Inter-American 
Coffee Board. The Inter-American Development Commission, composed of 
five members appointed by the Committee (one each from Chile, Costa 
Rica, and Brazil, and two from the United States), began functioning in 
1940. It is charged with preparing a program for the development of the 
natural resources of the American continent and for the promotion of new 
lines of Latin American production for which a market can be found in this 
hemisphere. It operates through national Commissions of Inter-American 
Development established in each of the twenty-one American republics. At 
the first conference of these national commissions (New York, 1944) a resolu- 
tion was passed recommending the formation of a Canadian Commission. 
This proposal has now been approved by all of the American governments 

and a Canadian National Commission is in process of formation.” The 

u The Board announced formation of the Council on August 29, 1945. 

u The Inter-American Financial and Economic Advisory Committee had bean composed 
likewise of twenty-one members appointed by the American governments. It maintained 
offices in the Pan American Union but had its own budget (since 1943). 

% An unusual type of agency is the Permanent Joint Commission, Chile and Ecuador which 
was established by the Treaty of Commerce of April 7, 1936, for the purpose of administering 
the treaty and of promoting better trade relations between Chile and Ecuador. 

% The very close political and economic ties between Canada and the United States have 
facilitated the solution of a number of common problems through joint action by permanent 
commissions entrusted with considerable authority over 4 given situation, Thus, common 
interests in the utilization of boundary waters are safeguarded by the International Joint 
Commission, United States and Canada established by the treaty of January 11, 1909 (36 
Stat. Ls 2448), and joint measures for the preservation of the important west coast halibut 
and Pacifie salmon fisheries are put into effect by the International Fisheries Commission, 
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Inter-American Coffee Board was created by the Inter-American Coffee 
Agreement of November 28, 1940,!’ the first international treaty providing 
for regulation of coffee exports. All of the fourteen Latin American coffee 
producing countries, as well as the United States 18 have ratified the Agree- 
ment, under which the United States market is allocated on the basis of 
definite annual quotas for these countries. The Board, on which each of the 
fifteen signatory states has one representative, keeps the quota schedules 
flexible and administers the Agreement.) ~ 

The establishment of a center for inter-American collaboration in the field 
of agriculture was originally recommended by the First Inter-American 
Conference on Agriculture (Washington, 1930) but did not materialize until 
twelve years later. The Inter-American Institute of Agricultural Sciences 
was founded in 1942 and its principal field headquarters in Turrialba, Costa 
Rica, were inaugurated in March, 1943. The plan for the Institute was 
drawn up by the Inter-American Committee on Tropical Agriculture, ap- 
pointed by the Governing Board of the Pan American Union in fulfillment of ' 
a resolution of the Highth International Scientific Congress (Washington, 
1940).2° The Institute, whose purpose is to advance the development of 
agricultural sciences in the Americas through research, teaching, and field 
work, is governed by the convention of January 14, 1944, which came into 
effect on November 30, 1944.2 


United States and Canada, and the International Pacific Salmon Fisheries Commission, 
created, respectively, by the conventions of March 2; 1923 (43 Stat. L. 1841) and May 26, 
1930 (50 Stat. L. 1355). Although not charged with any economic functions, the Interna- 
tional Boundary Commission, United States, Alaska, and Canada, which was put on a per- 
manent basis by the treaty of February 24, 1925 (44 Stat. L. 2101), may be mentioned here 
to complete the list of joint United States-~Canadian peacetime agencies. A commission 
combining the task of preserving the boundary line with large powers over the joint utiliza- 
tion of boundary waters, is the International Boundary and Water Commission, United States 
and Mexico, originally the International Boundary Commission, United States and Mexico, 
established by the treaty of March 1, 1889 (26 Stat. L. 1512). 

u United States Treaty Series, No. 970. ` 

4 The United States consumes one half of the coffee entermg world trade and the fourteen 
Latin American countries account for over 85 per cent of world coffee production. 

1° The coffee producers of some eight Latin American countries have set up a private 
agency, the Pan American Coffee Buréau, established in New York in 1936, which codrdinates 
their efforts to increase coffee consumption and to reduce shipping and distributing costs of 
coffee exports. 

2 Pursuant to a resolution of the same Congress, the Pan American Union established a 
Pan American Sotl Conservation Commission which, though still in existence, has not func- 
tioned for some time. The same Congress was also instrumental in the foundation of 2 
private organization, the American Society of Agricultural Sciences, whose purposes are 
similar to those of the Inter-American Institute of Agricultural Sciences. The Society has 
offices in the Pan American Union. 

21 United States, Treaty Sertes, No. 987. A joint commission charged with facilitating 
codperation of the member governments in the promotion of agriculture and rural welfare is 
the Mexican-Untted States Agricultural Commission, established in 1942. Two wartime 
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a TRANSPORTATION AND COMMUNICATIONS 


The project of a Pan American Railway linking the countries of North and 
South America has been endorsed by each of the eight International Con- 
ferences of American States. The First Conference appointed a Commission 
of engineers to survey the route which the railway should take. The Com- 
mission reported that 5,456 miles of line needed to be built and recommended 
creation of a permanent agency to assist in carrying the project into effect. - 
The Second Conference accordingly established a Pan American Railway 
Committee which has been functioning since 1902, its membership varying 
from five to seven. The Pan American Railway Committee has been 
engaged primarily in the collection and dissemination of information and no 
concerted plan for constructing the Pan American Railway has actually been 
put into effect. However, in some countries existing lines have been 
lengthened, usually following more or less the route proposed by the Com- 
mittee. By 1923 about 70 percent of the railway had been built but since 
then little progress has been made. 

The railroads in South America have been built largely to serve local needs 
and are connected with the lines in neighboring countries at very few points.” 
There is a great variety in gauge, construction, and equipment not only as 
between the railroads of different countries, but even between those of a sin- 
gle country. To aid the railroads in improving and unifying their equip- 
ment a Permanent South American Railway Congress Association was 
founded in 1910, on the initiative of the Argentine Government. The Asso- 
ciation, which has permanent offices in Buenos Aires and includes in its 
membership both governments and private railway companies, was formed 


agencies should also be mentioned here: The Brazilian-American Food Production Commis- 
ston, established in Rio de Janeiro in 1942, deals with the promotion of food produstion in 
the northern and northeastern provinces of Brasil where several United States military basea 
are located and The Standing Agricultural Committee of Canada and the United States, which 
has national sections in Ottawa and Washington, -was established in 1943 to keep agricul- 
tural and food production and distribution in the two countries under continuing review 50 
that they could be fitted into the wartime food and agriculture plans of Canada and the 
United States. 

2 The Joint Railway Commission, Bolivia and Argentina, established in 1987, and the 
Joint Railway Commission, Bolivia and Brasil, established in 1988, are agencies of a type 
probably not found elsewhere. They are official bodies, composed of an equal number of 
engineers appointed by the participating governments, and employing a large staff, charged 
by the two governments with constructing railroads within the territory of Bolivia which 
will connect the Bolivian railways with the lines in Argentina and Brasil, respectively. These - 
two countries have obligated themselves by treaty to advance the cost of construction at a 
low rate of interest, to be repaid in part by oil deliveries from the eastern provinces of 
Bolivia which will be made accessible by the new railroads. 

3 Railroad connections now exist between Argentina, Brazil, and Uruguay, Argentina and 
Chile, Argentina and Bolivia, Bolivia and Chile, Argentina and Paraguay, and Bolivia and 
Peru; the last two by utilizing train ferries. 
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on the pattern of the International Railway Congress Association in Brussels 
and serves its members in a similar capacity. Four Congresses have been 
held at which the members discuss railway problems of a technical nature. 
The Association now has members in North America also and its name has 
accordingly been changed to Pan American Railway Congress: Permanent 
International Association. 

The growth of Inter-American air traffic led to the creation by the First 
Inter-American Technical Aviation Conference, Lima, 1937, of a Permanent 
American Aeronautical Commission which was to be charged with the unifica- 
tion and codification of international public and private air law in the Amer- 
icas. The Commission was to have met after at least seven National Com- 
mittees for the Codification of Air Law had been established, but, although 
there are now fifteen such committees in existence, the Commission has not 
yet been constituted.™ 

A plan to build a highway connecting all of the American republics was 
first proposed by the Fifth International Conference of American States 
(Santiago, 1923). The Pan American Highway is now open to traffic in all . 
weather over three quarters of its entire length. Part of the credit for this 
achievement must go to the work done by the Pan American Highway Con- 
federation (founded in 1924) in stimulating interest in highways and promot- 
ing relations between highway engineers of the several American states. 
The Confederation is a semi-official body with headquarters in the Pan 
American Union whose members are National Federations for Highway 
Education. The Confederation is closely connected with the Pan American 
Highway Finance Committee, an official agency established by the Conven- 
tion on the Pan American Highway (adopted at the Inter-American Con- 
ference for the Maintenance of Peace, Buenos Aires, 1936) 35 for the purpose 
of devising means to speed completion of the Pan American Highway 
through codperative action of the several American countries. The Con- 
federation also acts as a temporary secretariat for the periodical Pan Ameri- 
can Highway Congresses which have been held since 1925.3 

In their postal relations the American states have established a degree of 
unification not equalled elsewhere. Taking advantage of the authorization 
granted members of the Universal Postal Union (to which all the American 


% A private organization uniting national associations of private fliers and private aero 
clubs, with temporary headquarters in Washington, was founded in 1937. The Inter- 
American Escadrille, whose primary purpose is to develop civilian aviation over the ‘‘Inter- 
American skyway,” has concentrated, during the war, on a program of aeronautical educa- 
tion and hemisphere-mindedness of the youth of America by introducing model plane build- 
ing in the schools and holding model plane contests. 

% Text in The International Conferences of American States, First Supplement, 1988-40, 
Washington, 1940, cited henceforth as Am. Int. Confs., First Supp., p. 201. 

38 In 1941 an Inter-American Federation of Automobile Clubs was established in Buenos 
Aires, pursuant to resolutions of the Fourth Pan American Highway Congress snd the 
Second Inter-American Travel Congress which met in that year in Mexico City. 
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states belong) to form restricted unions for the purpose of improving postal 
relations, the American states have united in the Postal Unton of the Americas 
and Spain, successor to the earlier South American and Pan American Postal 
Unions.*7_ The principal features of this regional union are: 1) freedom from 
transit charges on mail originating in a member country; 2) domestic postage 
rates,for correspondence within the Union; 3) generous franking privileges, 
including a blanket grant to official correspondence of the central govern- 
ments of member countries which enjoy the franking privilege under their 
domestic laws; 4) absolute equality of votes, each member having one vote; 
and 5) unity of action of members at Universal Postal congresses. The 
Union maintains an International Office in Montevideo (founded in 1911) 
which performs functions similar to those of the Bureau of the Universal 
Postal Union, and an International Tranafer Office in Panama. The latter is 
an agency created to relieve the Postal Administration of Panama of the 
burden of handling the mails passing in transit through the Isthmus. The 
Montevideo Office is placed under the supervision of the Administration of 
Posts of Uruguay while the Panama Office is administered jointly by the 
Postal Administration of Panama and the Montevideo Office. Canada and 
Spain, as well as all of the twenty-one American republics are members of 
the Union. . 

In the field of radio communications the American states have also united 
in a regional arrangement within a larger world union. The international 
telecommunications conventions permit regional agreements for the distribu- 
tion of wave bands among the services of participating governments, pro- 
vided these remain within the limits of the convention and regulations and 
do not interfere with the service of other countries. Attempts to conclude 
Inter-American regional radio agreements began as early as 1924 and finally 
led to the signing in Havana, on December 13, 1937, of an Inter-American 
Radiocommunications Convention *® with two annexes, and an Inter- 
American Arrangement concerning Radiocommunications® The former 
provides that the contracting parties shall meet periodically in conferences 
for the purpose of resolving by common agreement problems arising in the 
field of radio communications on the American continent, and establishes an 
Inter-American Radio Office as the consultative and informational agency of 
the signatory governments. The Office has its seat in Havana and is placed 
under the auspices of the Government of Cuba. ‘ The majority of the Ameri- 
can states, including Canada, have signed the Convention and Arrangement.*° 


37 The South American Postal Union was founded in 1911 and superseded in 1921 by the 
Pan American Postal Union. 

38 63 Stat. L. 1576. 

29 54 Stat, L. 2514. 

30 A North American Regional Broadcasting Agreement came into force at the same time 
as the Mavana Convention and Arrangement, viz., on March 29, 1941. There are also in 
force a Central, and a South American, Regional Radio Agreement. . 
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Pusiic HEALTH AND SOCIAL WELFARE 


The -American republics were the first to establish a joint agency to 
facilitate coöperation among their national health departments in combating 
the spread of epidemic diseases and in improving public health in general? 
The Pan American Sanitary Bureau, organized in 1902, pursuant to a res- 
olution of the Second International Conference of American States (Mexico 
City, 1901-2) antedates the International Office of Public Hygiene in Paris 
by five years and the Health Section of the League of Nations by two 
decades. An official agency of the twenty-one American republics, the 
Bureau is governed by the general Inter-American conference, as well as by 
the regular series of Pan American Sanitary Conferences (inaugurated in 
1902) which are directly responsible for regulation of this agency. The 
duties of the Bureau include: 1) collection and transmission of information 
concerning the outbreak of epidemic diseases; 2) preparation of the agenda 
of the Pan American Sanitary Conferences and of the Conferences of Na- 
tional Directors of Health (begun in 1926); 3) services as a central con- 
sultative agency for the stimulation of national public health authorities 
towards greater efficiency; and 4) preparation of special studies and investi- 
gations and, upon request by a member government, the rendering of aid in 
combating epidemics or improving sanitary conditions in a member country. 
The Bureau is located in the Pan American Union but has an independent 
budget and administrative setup. In accordance with a resolution of the 
Eighth Pan American Sanitary Conference, Lima, 1927, it acts as the 
regional branch of the Health Office in Paris. The Bureau also collaborates 
with other Inter-American agencies (such as the American International 
Institute for the Protection of Childhood, the Inter-American Indian In- 
stitute, etc.) in joint studies or field projects.” 

zæ The earlier sanitary councils in Constantinople, Tangier, Teheran and Alexandria (es- 
tablished in 1839, 1840, 1867, and 1881, respectively), though international bodies, dealt only 
with sanitary matters in their particular localities. 

a Pending its formal establishment, the Inter-American Hospital Association, a private 
organisation for the promotion of better hospital management in the Americas, functions 
under the auspices of the Pan American Sanitary Bureau. The Association was set up in 
1941, largely on the initiative of the American College of Hospital Administrators and the 
American Hospital Association. 

Bince 1922 efforts have been made by the American republics to create a central agency for 
the promotion of popular education in eugenics, homiculture, and social problems in general. 
A Central Pan American Bureau of Eugenics and Homiculture was provisionally established 
by the First Pan American Conference on Eugenics and Homiculture, Havana, 1927. It is 
now in process of reorganization. A Permanent Secretariat of the Pan American Congress of 
Physical Education, created in 1943, with headquarters in the Ministry of Public Education, 
Lima, Peru, acts as the consultative office of the Pan American Congresses of Physical Edu-. 
cation. Its Secretary General is the Director of Physical Education and School Hygiene of 
Peru and its members are the directors of physical education of the twenty-one American 
republics. Its purpose is to promote collaboration of the governments and educational in- 
stitutions in the field of physical education. No less than seven private organizations 
uniting professional men and women in medicine and dentistry are now functioning in the 
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Several official Inter-American agencies are working for the promotion of 
social welfare. The American International Institute for the Protection of 
Childhood was set up in Montevideo in 1927, pursuant to resolutions of the 
Third and Fourth Pan American Child Congresses. It is a center of social 
welfare activities, documentation, research, consultation, and propaganda, 
in regard to all questions connected with child life and child welfare and its 
quarterly bulletin constitutes a veritable encyclopedia on child welfare. It 
is supported by fifteen American republics. The Inter-American Indian 
Institute, established by the First, Inter-American Conference on Indian Life 
(Pátzcuaro, Mexico, 1940), and governed by a convention which came into 
force in 1941, deals with a problem of peculiar importance to the Western 
Hemisphere. All of the American republics have an Indian population, 
ranging from a small percentage of the total population (Argentina, United 
States) to a large majority, as in the Andean countries. In most countries 
the Indians are the poorest, least educated, and most exploited part of the 
population, but in all of them the governments are now taking measures to 
ameliorate the conditions under which their Indian citizens are living. The 
Institute acts as a center of information on Indian affairs and as the standing 
committee for periodical Inter-American Indian conferences. It is sup- 
ported by thirteen American governments and has aided in the establish- 
ment of National Indian Institutes in several states. Its offices are located 
in Mexico City. 

Collaboration in matters of social security is promoted by the Inter- 
American Committee on Social Security, an official agency organized at the 
First Inter-American Conference on Social Security, Santiago, 1942. The 
Committee maintains very close relations with the International Labor 
Organization; it has its office in the International Labor Office in Montreal, 
and its Secretary General is appointed by the Director of that Office. The 
Committee acts as the permanent commission of periodical Inter-American 
Conferences on Social Security and promotes coöperation of the social secur- 
ity administrations and institutions of its member governments. The 
Inter-American Commission of Women, an official agency created by the 
Sixth International Conference of American States, Havana, 1928, is charged 
“with the permanent study of all the problems concerning American women 
and shall act in an advisory capacity,” 3 reporting to the Governing Board of 
the Pan American Union, before each conference, on the problems concerning 
women which in its judgment should be considered. The Commission sub- 


Americas. These are the Latin American Odontologtcal Federation (Buenos Aires), the Pan 

American Medical Association (New York City), the Pan American Homeopathic Medical 

Congress (Philadelphia), the Latin American Union of Societies of Phthistology (Montevideo), 

and the Pan American Odontologtcal Association (New York City), founded, respectively, in 

1917, 1928, 1930, 1933, and 1937; also the Latin American Society of Plastic Surgery (8fo 

Paulo) artd the Pan American Congress of Ophthalmology (Chicago), both established in 1940. 
2 56 Stat. L. 1308. . ® Am. Int. Confs. First Supp., p. 262. 


INTERNATIONAL AGENCIES IN THE WESTERN HEMISPHERE 725 


mitted to the Seventh and Eighth Conferences a formidable array of legal 
data on the status of women in the Americas, as well as draft treaties on 
equal rights of women and on the nationality of women. Resolution IX of 
the Mexico City Conference gives the Commission permanent status and 
provides that “it be included among the organizations which form the Pan 
American Union.” Resolution XXVIII of the same conference, further- 
more, recommended that the American governments agree upon an annual 
quota, based on their respective populations, which they will contribute to 
the support of the Commission. The Commission, which is composed of one 
woman delegate of each of the twenty-one American republics, maintains 
its headquarters in the Pan American Union.* 


CULTURAL RELATIONS 


The promotion of cultural relations among the American republics is a 
major activity of the Pan American Union and is carried on chiefly through 
its Division of Intellectual Codperation. Apart from the Pan American 
Institute of Geography and History, located in Tacubaya, Mexico, no official 
Inter-American agency for the whole field of cultural relations has yet been 
setup. The Institute, created in 1930 pursuant to a resolution of the Sixth 
International Conference of American States, is charged with collecting and 
disseminating information on geographical and historical questions of mutual 
interest to the American countries, and is supported by annual quotas paid 
by the American republics on the basis of their respective populations. 

An official agency devoted to the promotion of friendly relations and the 
strengthening of the cultural and intellectual ties of the participating states 
has, however, been created by the countries of the Caribbean area. At the 
First Inter-American Caribbean Meeting (Havana, 1939), which was called 
by the Cuban Government, a Permanent General Secretariat of the Inter- 
American Caribbean Union was established. It serves all the countries bor- 
dering on the Caribbean Sea and the Gulf of Mexico (including the United 
States). The Inter-American Caribbean Union itself has not yet been 
formally established but appears to be at present an inchoate association of 
these countries. A definite statute for this Union was proposed at the Third 
Caribbean Meeting (Port-au-Prince, 1941) and will probably be considered 
by the Fourth which is scheduled to be held after the end of the war. The 
Secretariat, located in Havana, maintains very close ties with 2 semi-official 

u A semi-official agency which should perhaps be included in this section is the Inter- 
American Congress of Municipalities which has a permanent organ in the Pan American 
Commission on Intermunicipal Codperation. The Commission administers a permanent 
secretariat, located in Havana, and acts as the permanent committee of periodical Con- 
gresses of Municipalities. It also collects and distributes data on municipal administration 
and promotes coöperation among the municipal authorities of the American states for the 
purpose of improving city management. It was established at the First Pan American 
Congress of Municipalities, Havana, 1988, and represents municipal authorities m all the 
American republics. . 
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organisation, also located in that city, the Pan American Columbian Society. © 
The President and Secretary of the Society also serve as President and 
Secretary of the Permanent Secretariat. The Pan American Columbian 
Society was founded in 1933,sprincipally for the purpose of commemorating 
the four hundred and fiftieth anniversary of the discovery of America, but its 
activities have expanded greatly and include, in general, the promotion of 
cultural and intellectual ties among all of the American republics. The 
Society, which includes private individuals and organizations, as well as 
heads of American governments in its membership, now has members in 
eighteen American countries.* 


CODIFICATION AGENCIES 


The codification of international law has been of particular interest to the 
American republies since the beginning of their association. The Second 
International Conference of American States entrusted the drafting of codes 
of public and private international law to a committee of five American and 
two European jurists, to be appointed by ‘the Secretary of State of the 
United States and the Ministers of the American republics in Washington. 
The committee was never established. However, the Third Conference 
created an International Commission of Jurists, composed of délegates ap- 
pointed by the American governments and this Commission met in Rio de 
Janeiro in 1912 and approved a project on extradition. Its work was inter- 
rupted by the First World War and it was not until fifteen years later that a 
new agency continued work on codification, This was the International 
Congress of Jurists which convened in Rio de Janeiro in 1927, pursuant to a 
resolution of the Fifth Conference. The Congress discussed several projects 
which had been prepared by a private organization, the American Institute of 
International Law,* and submitted twelve of these, with certain modifica- 
tions, to the Sixth International Conference of American States. The Con- 
ference adopted several of these projects in the form of conventions. 


* The Society was instrumental in the establishment, in 1940, of a Corporation of Carib- 
bean Librarians, Archivists, and Curators of Museums which also has ita headquarters in 
Havana, Several other private agencies are functioning in the field of cultural relations, 
viz., The Inter-American Bibliographical and Library Association (Washington), the Ibero- 
American Confederation of Catholic Students (Mexico City), the Association of American 
Writers and Artists (Havana), the International Institute of Ibero-American Literature 
(Austin, Texas), the Inter-American Institute of Music (Montevideo), the Inter-American 
Bar Association (Washington), the Inter-American Federation of Societies of Authors and 
` Composers (Havana), and the Inter-American Society af Anthropology and Geography (Los 
Angeles). These agencies were founded, respectively, in 1980, 1933, 1936, 1988 (both the. 
International Institute of Ibero-American Literature and the Inter-American Institute of 
Music were established in 1938), 1940, 1941, and 1943. 

* The Institute was founded in 1912 and has active members in all of the American re- 
publics and corresponding members in several European countries. It is devoted to the 
study of qtestions of public and private international law, and the codification of law, and is 
famous for its ““Declaration*of the Rights and Duties of Nations,” issued January 6, 1916. 


t 
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The Sixth, Seventh, and Eighth Conferences, as well as the Buenos Aires 
Conference of 1936, created elaborate and complicated machinery for the 
codification of public and private international law, establishing the follow- 
ing agencies: Three Permanent Committees in Rio de Janeiro, Montevideo, 
and Havana, which were to deal, respectively, with the codification of Public 
International Law, Private International Law, and Comparative Legislation 
and the Unification of Legislation; a Committee of Experts on the, Codification 
of International Law which was to codrdinate the work of these Permanent 
Committees and prepare draft codes, and an International Conference of 
American Jurists which was to approve, modify, revise, or reject these draft 
codes. Provision was also made for the establishment of National Commit- 
tees on the Codification of International Law and such committees are now 
in existence in nineteen American republics. Despite this elaborate machin- 
ery—or perhaps because of it—very little progress in the work of codification 
has been made. In 1942 another agency, established originally for a dif- 
ferent purpose, the Inter-American Juridical Committee,” was charged with 
developing and codrdinating the work of codifying international law. Reso- 
lution XXV of the Mexico City Conference provides that, upon approval 
by the American governments, this Committee is to be made the central 
agency for the codification of public international law. 

Operating outside the machinery outlined above, the Permanent Committee 
of Jurists on the Unification of the Civil and Commercial Laws of America, 
with headquarters in Lima, is entrusted with studying the unification of 
private law. The Committee is composed of three jurists who, because of 
distance, have not as yet met. They have, however, made a report outlining 
some of the difficulties of codifying the civil and commercial laws of the 
American countries and stating the way in which they believe gradual ap- 
proximation of legal texts may eventually be achieved. Another codifica- 
tion agency is the previously mentioned Permanent American Aeronautical 
Commission which is to assist in the gradual and progressive unification and 
codification of international public and private air law. 

During the war the entire machinery for codification has been in 
abeyance. 

POLITICAL AND MILITARY Darensn 


Although machinery for the pacific settlement of international disputes in 
this hemisphere has existed for over twenty years #8 it was not until the out- 
break of the present war that the American governments agreed to establish 
joint agencies for the codrdination of their efforts to defend this continent 


37 The Committee is discussed more fully in the section on Political and Military Defense. 

38 This machinery originated in the Treaty to Avoid or Prevent Conflicts between the 
American States of May 3, 1923 (Am. Int. Confs., p. 285) and includes panels of mediators, 
commissions of inquiry, conciliation commissions, and arbitral tribunals. As these agencies 
are ad hoc in that they are not engaged in the continuous performance of the dutiesentrusted 
to them, they are not discussed in this article. . 
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against political and military aggression from abroad. -The First Meeting of 
Ministers of Foreign Affairs was called by the Government of Panama only 
five days after the war in Europe began, and met on September 23, 1939. 
Here for the first time the American governments, acting as a collective unit, 
presented a joint demand to the belligerents, requesting that ‘as a matter of 
continental self-preservation” 3 a safety belt around the American continent 
be kept free from hostile activities of any non-American state. At this 
meeting they also agreed to ‘‘maintain close contact with a view to making 
uniform so far as possible, the enforcement of their neutrality and to safe- 
guarding it in defense of their fundamental rights.” 4 To study and 
formulate recommendations concerning the problems of neutrality they 
furthermore created a joint agency, the Inter-American Neutrality Commit- 
tee, composed of seven experts in international law, which was to operate for 
the duration of the war. Recognizing a “profound alteration in the interna- 
tional situation in America” after the entrance into the war.of the United 
States and several Latin American states, the Third Meeting of Ministers of 
Foreign Affairs, Rio de Janeiro, 1942, continued the Committee in existence 
under the name of Inter-American Juridical Committee,“ but charged it 
primarily with the duty of studying juridical problems arising out of the war 
and post-war problems. The Committee was further requested to coör- 
dinate the resolutions of the Meetings of Ministers of Foreign Affairs. 
From 1940 to 1942 the Committee dealt with such topics as internment, treat- 
` ment to be accorded belligerent submarines and auxiliary vessels of war, 
postal correspondence and search of mails for contraband, the juridical effect 
of the security sone established in the Declaration of Panama, etc.’ After 
the reorganization in 1942, the Committee prepared a draft project entitled 
“Reaffirmation of Fundamental Principles of International Law” and 
formulated ‘‘ Preliminary Recommendations on Post-War Problems.” The 
Committee has also prepared a draft treaty embodying the principles con- 
tained in some ten Inter-American Peace instruments (Draft Treaty Coér- 
dinating the Principles of the Inter-American Peace Agreements) and an 
alternative treaty which takes into account proposals and observations pre- 


33 Am. Int. Confs., First Supp., p. 335 (Declaration of Panama). 

10 Rame, p. 829 (General Declaration of Neutrality of the American Republics). 

u Resolution XXVI; text in Pan American Union, Report on the Third Meeting of the 
Ministers of Foreign Affairs of the American Republics, Rio de Janeiro, January 15-28, 1948, 
Washington, 1942. i 

4 It was also charged with the duty of developing and coördinating the work of codifica- 
tion of international law. The Mexico City Conference recommended making it the central - 
agency for the codification of international law and also requested it to formulate standards 
for the determination of war criminals, to prepare an Inter-American Charter of Social 
Guarantees, to draft a Declaration of the International Rights and Duties of Man, and to 
prepare a draft of an Inter-American Peace System, for consideration by the Ninth Con- 
ference (Resolutions XXV, VI, LVII, XL, and XXXIX). 
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sented by various American governments to the Lima conference, as well as 
the conclusions of the Committee itself (Draft of an Alternative Treaty 
relating to Peaceful Procedures). The Committee is composed of seven 
jurists who, though appointed by their own governments, do not represent 
those governments but the entire community of American states. It has its 
seat in Rio de Janeiro and is served by a Secretariat maintained by the 
Government of Brazil. 

When it appeared in the summer of 1940 that Dutch and French colonies 
in the Western Hemisphere might be transferred to Germany, the Second 
Meeting of Ministers of Foreign Affairs, Havana, 1940, agreed upon a joint 
plan of action under which such colonies would be taken over and placed 
under a regime of provisional administration under the supervision of a joint 
agency of the American governments. An Emergency Committee was set 
up ‘at Havana which has now been superseded by the Inter-American Com- 
mission for. Territorial Administration, composed of one representative of 
each government party to the Convention on the Provisional Administration 
of European Colonies and Possessions in the Americas.“ The Commission 
has not been called upon to carry out its allotted task. 

The Third Meeting of Ministers of Foreign Affairs established an Inter- 
American agency which has no counterpart elsewhere, the Emergency Ad- 
visory Committee ‘for Political Defense in Montevideo. This Committee of 
"seven members “ is charged with formulating measures to prevent acts of a 

. non-military character, such as espionage, sabotage, and subversive propa- 
ganda directed against an American government. It has proposed to the 
Américan governments specific measures concerning the control of dangerous 
aliens, prevention of abuse of citizenship, regulation of entry and exit of 
persons, and prevention of clandestine crossing of frontiers, as well as meas- 
“ures to combat espionage, sabotage, and subversive propaganda. The 
Committee has on several occasions made public disclosure of totalitarian 
activities in this. hemisphere and has undertaken the arrangement of general 
and regional meetings of government officials of the several American states 
charged with the enforcement and administration of laws against subversive 
activities. Members of the Committee have visited most of the American 
countries to discuss with law enforcement officials the measures taken in 
their country for carrying out the recommendations of the Committee and to 
propose plans for reciprocal assistance among the officials of the several 

“Text in Pan American Union, Pan American Postwar Organization: Observations and 
Suggestions of the Executive Commitites on Postwar Problems of the Governing Board of the Pan 
American Union, Washington, 1944, pp. 49, 63. 

4 United States, Treaty Series, No. 977. 

4 The Governing Board of the Pan American Union selected seven states and these in turn 
appointed the members of the Committee. The regulations of the Committee provide 


specifically that its members shall represent not their own governments but all the govern- 
ments members of the Pan American Union. 
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American countries. On two occasions‘ the Committee has aided the 
_American governments in the formulation of a common policy towards 
revolutionary governments suspected of having been brought into power: 
through Axis intervention. 

The Third Meeting also created an official Inter-American agency for the 
codrdination of measures of military defense of the hemisphere, the Inter- 
American Defense Board, composed of military, naval, and air force officers 
appointed by each of the twenty-one American republics. The Board meets 
in Washington and is charged with devising plans for the military defense of 
the Continent. It has passed resolutions dealing in general with air defense, 
protection of communications, local defense and internal security, protection 
of merchant marines, and production of strategic materials. - Declaring that 
“the existence of a permanent military agency for the study and solution of 
problems affecting the Western Hemisphere is indispensable,” the Mexico 
City Conference in its Resolution IV recommended that the American. Gov- 
ernments “consider the creation, at the earliest possible time, of a permanent 
agency formed by the representatives of each of the General Staffs-of the 
American republics, for the purpose of proposing to the said Governments 
measures for a closer military collaboration among all the Governments and 
for the defense of the Western Hemisphere,” and proposéd. that until a per 
manent body is established, the Inter-American Defense Board continue as `’ 
an agency of Inter-American defense.‘” 


CONCLUSIONS 


The following observations concerning structural and other characteristics 
of the agencies described in this brief survey may prove of interest in an 
evaluation of the machinery for collaboration in this hemisphere, © ¢ =, 

It should be noted that the joint commission type of international agency ` 
is ised in the Americas more often and for more varied purposes ‘than else- 
where. Most of the wartime joint boards and commissions: are ‘advisory ` 
bodies and have no power to act, but there are several; ‘commissions with 


# Reference is here made to the revolutionary changes in government in Bolivia, ‘and 
Argentina, on December 20, 1943 and March 10, 1944, respectively. s>- 

47 In addition to these Inter-American agencies for political and military defense; there 
have been created a number of bipartite defense agencies, viz., the Joint Brazil-United States 
Defense Commission in Washington, established August 25, 1942, the Joint MU exican-United 
States Defense Commission in Washington, created February 27, 1942; ‘and: the: Permanent 
Joint Board on Defense, United States and Canada, with national sections in Ottawa and 
Washington, set up in August, 1940. The United States and Canada have, furthermore, set 
up the following war agencies: the Joint War Production Committee and the Material Coör- 
dinating Committee, both established in Washington, in 1941, and the Joint War Aid Com- 
maties ia Washington, created in 1943. Two other agencies which have been mentioned 
previously should be included to complete this list of wartime agencies, viz., The Standing 
Agricultural Committes of Canada and the United States which has national sections in 
Washington and Ottawa and was set up in 1943, and the Brasilian-American Food Produc- 
tion Commission in Rio de, Janeiro, established in 1942. 
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considerable authority within their own spheres of activity. For example, 
commissions which control the use which may be made by the participating - 
states of the water resources along their common boundary;*® commissions 
regulating the conditions under which a fishery of joint interest to the par- 
ticipating states may be exploited by their fishermen;*® and commissions 
entrusted with the management of an economic enterprise—the building of a 
railroad—in which both states have an interest.5° Although bipartite joint 
commissions were first used extensively by the United States and Canada for 
the solution of problems of common concern to them, they are also coming 
into use in Latin America. In fact, some quite unusual types of joint com- 
missions have recently been set up by Latin American states such as com- 
missions whose duty it is to watch over the application of a treaty of com- 
merce and to suggest improvements in the trade regime provided by the 
treaty © and commissions whose task it is to survey and construct a railroad.” 

The joint commission type of agency is an official body established by two 
states and is composed of an equal number of members appointed by each 
government. Since no neutral umpire is included in their membership, 
joint commissions can act only if delegates of both governments are in agree- 
ment. Usually action is not taken unless a decision has the approval of all 
. commissioners, but in the case of commissions with two or three delegates 


.-: from each member state decisions are sometimes valid if approved by a ma- 


_jority.* As a rule, a joint commission consists of two national sections, each 
with its own office and permanent staff, and decisions of the commission are 
usually carried out by the national sections. The full commission meets 
either at regular intervals or whenever a joint decision needs to be made. 
One of the Latin American commissions follows a pattern believed to be 
_ unique.“ It is divided into two committees, each located in the capital city 
of one of the participating states, and these committees are composed of 
three members—two chosen by the state in which the committee has its seat 
and one—of its own nationality—by the other state. 

A development deserving more attention than it usually receives is the 
rapid i increase, in recent years, of the number of private regional and Inter- 
American organizations. Whereas in the period from 1889 to 1935 only ten 

a Interdiational Boundary Commission, United States and Mexico; International Joint 
Commission, United States and Canada. 

4° International Fisheries Commission, United States and Canada; International Pacific 
Salmon Fisheries Commission. 

5° Joint Railway Commission, Bolivia and Argentina, and Joint Railway Commission, 
Bolivia and Brazil. 

# Permanent Joint Commission,. Chile and Ecuador. This commission was patterned 
after the Permanent Joint Commission; Chile and Peru which is no longer in existence. 

2 Jomt Railway Commission, Bolivia and Argentina, and Joint Railway Commission, 
Bolivia and Brasil. 

& International Joint Commission, United States and Canada; International Pacific 
Salmon Fisheries Commission. 

# Permanent Joint Commission, Chile and Ecuador. s 
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such organizations were set up, no less than twenty-three have been estab- 
lished in the last ten years.= This development reflects a gradual break- 
down of the former cultural and economic isolation from one another in 
which most Latin American countries had lived. Because of geographical 
obstacles, lack of Inter-American transportation and communications facili- 
ties, and traditions of isolation dating back to colonial times, most Latin 
American countries until recent times had closer trade and cultural relations 
with Europe (and even with the United States) than with one another. The 
railways of Latin America are still entirely inadequate to serve the needs of 
vigorous Inter-American trade, but highways are being built at a constantly: 
increasing rate, and aviation and wireless communications have helped to 
bring the individuals living in Latin American countries into closer contact 
with one another. The result has been a mushrooming of private societies, 
associations, and other organizations serving to strengthen the movement 
towards closer hemispheric collaboration which for so long had been’ pro- 
moted only on the governmental level. 

Most of the private organizations have as their primary purpose the ar- 
rangement of periodical meetings of their members for mutual acquaintance, 
discussion of problems in their business or profession, and interchange of ex- ` 
perience. There is.usually a small office or permanent staff which acts asa . 
liaison agency for the members in the intervals between meetings, keeps 
them informed on matters of interest to the organization, and prepares the 
meetings. It is a peculiar feature of these organizations that they are some- 
times made “official corporations” by decree of the state where they have 
their permanent headquarters and that the latter often exercises considerable 
influence on their internal administration and finances them in full or in part. 
This type of control by a government over a private regional or Inter-Ameri- 
can organization is probably due to the fact that in Latin America private 
organizations in general are often sponsored, financed, and controlled by the 
national government and this practice has simply been carried over r into 
regional and Inter-American organizations. 

As regards the official Inter-American agencies, it may bé noted that, with 
the exception of the Inter-American Coffee Board (which Will be discussed 
later), these agencies have no power to bind their member governments. 
‘Official Inter-American collaboration functions on a voluntary basis with 
many of the permanent agencies established primarily for the purpose of giv- 
ing continuance to the work done by Inter-American conferences.” The 


% This is a greater increase than for all other types of agencies in this hemisphere. In 1935 
there was a total number of thirty-one agencies in the Americas which increased in the next 
ten years by forty-five to the present number of eighty-six. 

4 The only Latin American country with adequate railway facilities is Argentina (some 
25,000 miles of railway lines). AH of Latin America has approximately 90,000 miles of 
ra ; 
5? The earlier agencies were usually created by resolution of a conference, but of the more 
recent ones many have the legal basis of a treaty. This difference in origin has not had any 


INTERNATIONAL AGENCIES IN THE WESTERN HEMISPHERE 733 


duties of official Inter-American agencies usually include one or more of the 
following: 1) to act as a center of information and documentation for mem- 
ber governments; 2) to act as the permanent commission or secretariat of 
periodical conferences of the members, in which capacity the agency makes 
preparations for and carries out the decisions of the conferences, and 3) to 
undertake scientific studies and on the basis thereof to submit plans or draft 
treaties to the member governments for their adoption, antendment or 
rejection. 

However, the Inter-American Coffee Board, as will be remembered, is an 
agency entrusted with the administration of an agreement which allocates 
the United States coffee market to the Latin American coffee producing 
countries on the basis of annual quotas. The Board has authority, within 
prescribed limits, to change the quotas allotted to individual countries. 
Decisions of the Board, although binding on the member governments, are a8 
a rule taken by majority vote. Moreover, and contrary to the practice 
followed in regard to other Inter-American official agencies of giving each 
member government equal voting power, the voting strength of members of 
the Inter-American Coffee Board varies; the United States having been 
allotted 12 votes, Brazil nine votes, Colombia three votes, and the remaining 
countries one vote each. The Board was given this extensive authority be- 
cause a joint agency with power to bind members was needed to ameliorate 
the disastrous effects of the war on the coffee producing countries of Latin 
America which had even in peacetime suffered from excessive surpluses and 
depressed prices. The Agreement under which the Board operates haa al- 
ready been extended twice for periods of one year each and it is agreed that 
the Board has functioned satisfactorily. 

Some of the official agencies have their counterpart in earlier international 
bureaus (Inter-American Radio Office, Inter-American Trade-Mark Bureau, 
International Office of the Postal Union of the Americas and Spain),®* and 
these agencies are patterned after international bureaus elsewhere and, like 
them, are placed under the supervision of the government of the country 
where they are located. With these exceptions, the general practice is to 
vest supervision over official agencies in the group of member states, with 
each having equal voting power.” 





effect on the permanence or effectiveness of the agencies. The American republics were the 
first to institute the practice of meeting periodically for the discussion of any and all problems 
of mutual interest to them. In addition to the International Conferences of American 
States many other periodical special conferences are held, such as conferences on child 
welfare, commercial matters, highways, scientific matters, sanitation, etc. 

* Tn some cases a two-thirds majority or unanimity is required. 

59 Some semi-official and private agencies are also regional counterparts of earlier interna- 
tional organizations (Inter-American Statistical Institute, Pan American Commission on 
Intermunicipal Codperation, Pan American Railway Congress: Permanent International 
Association, Inter-American Federation of Automobile Clubs, etc.). 

a The only supervisory agency whose members have unequal votes is the Inter-American 
Coffee Board. 
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' In this connection it is interesting to observe the gradual evolution of a 
truly Inter-American supervisory organ for the principal official agency, the 
Pan American Union, which had originally been placed under the supervision 
of the Secretary of State of the United States. This was in accordance with 
the then existing practice of placing central bureaus or offices of interna- 
tional administrative unions under the supervision of the government of the 
country where they are located. In the case of the Pan American Union 
(then called The Commercial Bureau of the American Republics) this regime 

-lasted only six years and was changed by an informal agreement between the. 
Secretary of State of the United States and the diplomatic representatives in 
Washington of the Latin American governments. Under the agreement, an 
Executive Committee was set up, composed of four Latin American diplo- 
mats appointed in rotation and the Secretary of State, who acted as chair- 
man. This Committee functioned as an advisory board for supervision over 
the administration of the Bureau and was later authorized to appoint the 
director, the secretary, and the translators of the Bureau, to fix their salaries 
and to dismiss them for cause. The Pan American Union was one of the 
first bureaus of an international administrative union to be placed under in- 
ternational control and is unique in that this change from national to 
international supervision was made neither by treaty nor by resolution of a 
conference of the member states, but merely by an informal agreement 
between the Secretary of State of the supervisory government and the 
diplomatic representatives of the other member states. 

The Second International Conference of American States placed the 

- Bureau under a Governing Board composed of the diplomatic representatives 
in Washington of the Latin American republics and the Secretary of State of 
the United States, acting as chairman. The influence of the United States 
on the Board was still further decreased by action taken by the Fifth and 

_ Sixth Conference and the recent Mexico City Conference. Resolution IX of 
the last named conference provides that the Board shall be composed of one 
ad hoc delegate designated by each of the American republics who shall not 
be part of the diplomatic mission accredited to the government of the coun- ` 
try in which the Pan American Union has its seat, and that the chairman of 
the Board shall be elected annually and may not be reélected for the term 
immediately following. These provisions will take effect at the expiration 
of the present period of sessions of the existing Board. The same resolution 
also terminates the practice of selecting for the position of Director General 
of the Pan American Union a citizen of the United States, and specifies that, 
beginning in 1955, the Director General shall be chosen by the Board for a 
term of ten years and may neither be reélected nor succeeded by a person of 
the same nationality. This isa novel arrangement. The directors of other 

Inter-American agencies are still uniformly chosen from citizens of the coun- 
try where they are located. 

In conclusion, it may be noted that with the signing of the Act of Chapul- 


. 
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tepec on March 6, 1945, the American republics have transformed their 
association into an effective regional security system." Perhaps it is not too 
much to say that for the first time the Union of American States begins to 
approach the ideal of the early South American planners of hemispheric 
unity who had advocated the formation of a political union for mutual de- 
fense against foreign aggression.“ Under the formula evolved at the United 
Nations Conference on International Organization in San Francisco, April 
25-June 26, 1945, this inter-American security system will also—for the first 
atime since the beginnings of Inter-American collaboration—be fitted into a 
world security organization. 


2 Not until 1936 were the American republics ready to accept the principle of continental 
solidarity for the preservation of peace in the Americas. At the Buenos Aires Conference 
they agreed that any act susceptible of disturbing the peace of this hemisphere affects each 
and every one of the American republics (Declaration of Principles of Inter-American 
Solidarity and Codperation,. Am. Int. Confe., First Supp., p. 160), and that they would con- 
sult together in the event that a war among foreign powers might menace the peace of this 
continent (Convention for the Maintenance, Preservation and Reéstablishment of Peace 
(same, p. 188). At the Lima Conference in 1938 they went a step further and agreed upon a 
method of consultation through emergency meetings of their foreign ministers (Declaration 
of Lima, same, p. 308). Finally, at the Mexico City Conference they provided for annual 
Meetings of Ministers of Foreign Affairs, and in the Act of Chapultepec they obligated 
themselves to consult together concerning the joint application of sanctions against any 
state (American or non-American) that should attack the integrity or the inviolability of the 
territory, or the sovereignty or political independence of an American state. Although this 
obligation has force only for the duration of the present war, the Act recommends that the 
American states conclude a treaty embodying its principles “in order that they may be in 
force at all times.” 

& In instructing the Peruvian delegation to the first Inter-American congrees which met in 
Panama in 1826, Bolivar urged that the congress issue a proclamation which would contain 
‘an energetic and efficient declaration as that made by the President of the United States of 
America in his message to Congress of last year in regard to the necessity for the European 
powers of abandoning all ideas of further colonisation on this continent, and in opposition to 
the principle of intervention in our domestic affairs” (Am. Int. Confs., p. xxiii). The treaty 
of Perpetual Union, League, and Confederation adopted by the congress (which never came 
into effect) actually contained a statement to that effect. 


ATOMIC BOMBS IN INTERNATIONAL SOCIETY * 


By ELBERT D. THOMAS 
United States Senator from Utah; a Vice-President of the Society 


That man could destroy his civilization has sages ale theoretically, for 
many years; now there is actual proof that he can. Atomic bombs have been? 
unleashed in international society, the results of which have no comparison 
in history. 

However, the atomic bomb is proof of somthing mare. It is proof that 
man’s ideas can be mightier than man lf and mightier than the matter 
which surrounds him. , Thenew atomic weapon is a product of the minds of 
brilliant scientists; itis not, in a real sense, a military development., Lt.is.an 
idea materialized, a frightfol idea that only a few erudite physicists can grasp. 
It is the product of scientific laboratories and of remote electronic investiga- 
tions.. It is final proof that man’s ideas have become superior to-the yery 
matter from which the thinking brain itself is constructed) 

Much as the atomic bomb has been praised by persons of all classes since 
the destruction of Hiroshima the place of the atomic bomb in the history of 
culture does not seem to me—probably because I am so close to so many 
great and seemingly miraculous discoveries—to ae 
invention ofthe wheel, the discovery of the storability of cereal foods, or the 
domestication of animals. From a mili standpoint it is, to my mind, 
just another weapon. It is nof as Tad as biological warfare would be if 
we stooped to that, nor as destructive as the use of rays or chemicals on a 
major scale. I say all of this despite the commonplace statement that the 
destructive strength of seventy bombs such as that dropped on Hiroshima 
would be equivalent to all other types of bombs dropped from the air over 
Germany and Japan. {If total death, complete destruction, become the 
objectives of actual warfare there are many instruments more deadly and 
more destructive than the atomic bomb. Those who have zealously as- 
sumed that the invention of the bomb would guarantee peace because it 
makes war so illogical are merely echoing what was said by so many persons 
when international control of money was certain to make war impossible and 
when, through the invention of the airplane, global warfare became a fact. 
War has never been that logical. `X 
Min international society man’s ideas are also paramount to physical matter. - 
Law and custom will continue to be the controlling factors in that society, 
and they are but another product of man’s thinking. The development of a 


* This article is an expansion of an unpublished interview given to a student, Glenn Everett, 
the day after the bomb was loosed over Hiroshima. 
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new technique of destruction will not upset men’s way of living together; 
only a change in law and custom can do that. } 
We can conceive of the world being a desolate place without life, for we 


have studied the moon. We have heard for twenty centuries the undeniable Ha’ 


truth that “he who lives by the sword shall perish by the sword.” If man- 
kind could be transformed by fear of consequences, however, he would have 
been reformed centuries ago when God sent the flood down on Noah’s land. 
Yet the Bible suggests that within a generation after the Ark landed on Mt. 
Ararat sinning was just as bad, qualitatively, as it was before the deluge 
descended. 

The fact that the use of the atomic bomb may have done more good than 
harm is a matter of blind luck. The facts appear to be that a number of 





Eww 
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powerful nations have the formula or something like it, and that others came .- 
so close that a correctible accident in one of the experiments changed the - 


whole path of victory. It is not difficult to assume that the United States 
and Germany might well have discovered and perfected the bomb, gone into 
production, and come out with the weapon simultaneously. With such an 
hypothesis it is not difficult to appreciate the weapon, not as a fright used 
against a Japanese city, then a repeat performance to show we meant busi- 
ness, with no real thought that we should be compelled to continue its 
frightfulness, but as an actual day by day working tool of war. Add to this 
prospect the radar discoveries announced by the Chief of our Army Air 
Forces together with other new weapons which have a way of constantly 
coming along in greater intensity and abundance in ang war, and we have 
the world’s matchboxes in two pairs of hands. We do not need to guess 
whether the war would have continued if we had razed Berlin and Germany 
had razed Washington; if we had traded Essen for Pittsburgh, the Redwood 
Forest for the Black, and ruined the Mississippi in exchange for the Rhine. 
So long as there was authority in either land there would be striking power, 
and there would be striking. Nations slug it out to the death in the manner 


of the old prize fighters who went through tens upon tens of rounds until they 


could no longer stand. This was true of the Civil War in Spain. It was true 
of the war between the States in America. It was true of cornered Japan, 
cornered Germany, cornered Italy. They did not quit as up-and-coming, 
going concerns. They dropped from their last legs. 

Nor are cémbatants discouraged by the prospect of total decimation of a 
race, or & people, or a world. - What sterner lesson in history than the reduc- 
tion cited above, when only mates of man and of animals, two by two, were 
left in the Ark? What more awful thing to contemplate than that a whole 
Carthage may again be wiped out to the last Carthaginian, as Germany told 
the Germans would happen if the Allied Nations should win, as Japan told 
the Japanese would happen if the Allied Nations should win, or as we would 
have hoped for in merciful comparison with the actual prospects in the event 
that the Axis should win. 
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It is, then, a matter of blind luck that the atomic bomb did not run ram- 
pant as not merely a one-sided weapon, used with great restraint, but asa 
weapon in the hands of both sides, to the very death. That is, it is a matter 
* of blind luck unless one wishes to say that it was the work of Providence. 

y during peace cannot come through fear; it t be maintained by any 
technique of physical destruction, nor by fear of any single piece of war ma- 
Teriel Peace can come cul eee of a respect for law deda tg Ta respect for law and a desire 
ve such law justly enforced. us the structure of the world’s law is more 
eeni than any bomb could ever be. The bombs can, and perhaps may, 
destroy much of world civilization. Only a structure of law can save it. 
Vin the recent San Francisco conference mankind’s leaders came together 
for the second time in a generation to try to formulate a system of law by 
which the nations of the world would be governed, to amend their customary 
method of living together enough so that they might enjoy mutual security 
from the terrible weapons which modern states then had in their possession. 
Was the San Francisco Conference a culmination of the gompact theory of the 
origin of the state for the purpose of saving mankind from its own destruction 
and brutish tendencies? 
` Since the adjournment of the conference we have weapons which some 
thoughtful analysts predict will drive us back into the convention halls 
for more effective decisions, and while we do not have as many armed nations 
as we had a few weeks ago, and while we are working in military and political 
unity with those left who do have arms, nonetheless at least four great powers 
are left with great armies carrying many guns, and will continue to do so in 
greater numbers than are necessary to maintain a global police force. 
Competition hovers over us like a great shadow, and creates today, in 
contemplation, a situation not different in any way, except that we are still 
trying to agree, ffom yesterday. We are more nearly trying to agree than 
agreeing, more nearly trying to organize than organizing; and itis only from 
the honesty of our effort that there is hope, Peace never will come from 
fegr. It may come fr from a hopeful and honest effort. 

/ Yet if man insists upon keeping his concepts of strict nationalism, atsoiats 
independence, and complete state sovereignty, this common effort must fail 
and man’s new inventions, such as atomic dissolution, will be used for 
destructive purposes in the ultimate collisions of states’ wills which are 
bound to occur. Physics may again dominate politics and the theory of rel- 

ativity may thus save the worl 


Could man endure to live in ‘such an anarchic world with the seeds of 
destruction sprouting all about him? History, unfortunately, suggests that 
he can—and may—until catastrophe eventually overtakes him. Famines 
and plagues have periodically carried off millions of people in India and 
China. Both Italy and Japan have been areas of terrible natural destruction 
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from volcanoes and earthquakes. ‘Yet persons have continued to live in the 
most dangerous areas of those lands. The Japanese devised earthquake- 
proof houses; the Italians did not even bother. Both India and China are 
apparently as far from a solution of the famine question as ever. Man can, 
and often has, lived uncomprehendingly upon the very brink of disaster. 
The uncertainty of life has often given it zest. Who wants anything but a ` 
brave young world? 7 

The atomic bomb in many of its aspects is more terrible than any natural 
disaster. When an earthquake destroys man, it is nature’s doing. When 
the atomic bomb destroys man, it is man planning his own destruction. 
Those who contend that the horrible prospect of future warfare will cure man 
of his bad habits reckon without the ability of man to live carelessly, blindly, 
and nonchalantly in the midst of a physical situation that may threaten to 
destroy him at any time. As Robert M. Hutchins declares, this indifference 
is “man’s supreme sin.” 

In all of the world’s history, civilization has never before presented so many 
excellent possibilities nor have the destroyers of civilisation ever perpetrated 
so many ills. If, as some of the philosophers held, good and evil exist 
eternally, never have they dwelt side by side in such close proximity as they 
dwell today. Man can transport himself quicker, can make for himself 
greater happiness, can live life more abundantly than it has ever been lived 
before. He can commit more evil, bring about more destruction, destroy 
more happiness than he has been able to do before. 

In many ways, the world we have today is like the world implied in 
Cicero’s great orations against Cataling. Cataline, a boy, a choice heir 
among the youths of Rome, ha of the opportunities that anyone had 
open to him, yet he deliberately chose evil. Perhaps the world is not so 
different after all. At any rate, the good and the evil are side by side. Man, 
must awake from his lethargy. We and the world cannot be indifferent. 
We and the world must make a choice. In the Orient people who have long 
lived in fear of-early—death have developed a callousness to life and an 
indifference to human suffering which used to repelus. The Western world, 
however, is rapidly developing this same callousness and indifference to 
human values in its international society. Human butchery and starvation 
used to horrify us, but it has been common all over Europe for five -years 

. now. Evil forebodings can be drawn from this new callousness toward life. 
_ In 1904, in the Russo-Japanese War, General Nogi of the Japanese Army 
performed one of the most notable acts on all the history of warfare when in a 
battle to capture Port Arthur he sacrificed several brigades of men and his 
own sons in order to capture a certain strongly-defended hill. He wanted 
the hill so that he could direct his artillery fire against the Russian naval 
base. He could have fired over the hill without taking it, but refused be- 


® 
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cause blind fire would have endangered innocent non-combatants i in the city 
below. 

Less than thirty years later, in January 1932, the Japanese first practiced 
wanton, deliberate, killing of massed civilians by their bombing of Chapei, a 
suburb of Shanghai. The entire world was horrified by the murderous act. 
Sometime between those dates Japan had changed. But it was not only 
Japan thet had changed. The United States had changed, too, and so had 
the other Western powers. Americans put up barricades to bar stampeding 
Chinese from the International Settlement. Hundreds died as they fought 
for safety. We were indifferent to their deaths. An American naval 
captain and his party callously climbed to the top of the tallest hotel to 
“watch the show.” As this and other events of modern barbarism swept the 
world during the past thirteen years, Americans have asked themselves in the 
words of Cain, “Am I my brother’s keeper?” 

We can look now in retrospect at the war’s contribution to the horrors of 
history. . There was Buchenwald and other places like it, where German 
atrocities almost defied comtprehension. There was the death march from 
Bataan. The atrocities were so borrible from the other side that soldiers, 
American soldiers, have told me: these are not people; I have no more feeling 
in killing one of them than I would an animal; in fact, I would prefer to let 
the animal live. Such is retaliatory feeling. One of the first developments 
of the war was the instruction to our trainees not to be so lady-like about the 
whole thing. They were told to forget the sportsmanship they had applied 
on the football field. They were taught to kill suddenly in the dark and 
without warning. They were not told to kill a helpless enemy soldier who 
might be taken prisoner, but I leave it to you whether our boys always let 
them live. The competition was pretty fierce for dastardly conduct, and 
while we did not meet the competition completely, we compromiked our best 
standards, and did lower thém. Things began to be done which under 1939 
standards very definitely would have amounted to American, and Russian, 
and English, and Chinese atrocities. 

Today few citizens pause to realize that we, once ce the defenders of humanity 
and the foremost advocates of international law, , have unleashed the most 

- horrible weapon of ali horrible war. The atomic bomb takes no account at 
all of women and children. It destroys indiscriminately and mercilessly 
everything in its path. Will the effect of the atomic bomb be to make 
Americans even more callous toward human life? Will it brutalize the men 
who wield it? Will it make us even more indifferent toward our international 

responsibilities? 

; The war has been bad enough, but the drift away from morality and 

i human feelings on the part of all the world during the past decade has been 

even worse. Never was a reminder of sound principle in the conduct of 





ATOMIC BOMBS IN INTERNATIONAL SOCIETY 741 


world affairs more urgent. No one can foresee the tragic results of failure to 
reéstablish international morality, which has so completely disintegrated 
before and during the present world struggle. Once again, what is happening 
to men’s minds is more important than what has happened in the physical 
realm. 

The world is not going to be changed overnight by any single invention. 
Man’s mind moves slowly, over a period of years, and his laws ard customs 
change slowly with his thinking. It is n not the atomic bomb, 
which has changed the world; it is man’s mind, making use of these terrible 
tools, that has changed it” 

o long as man lives upon the Earth and is the social animal that he is, 
man’s relationship with man will continue to be the most important thing in 
civilization. Men have to work courageously together to improve their 
relationships in world soci dsociety. It is a problem that urgently challenges both 
the church and the state.” ee ete. Gee 

“The inability of the Christian church to cope with this wave of anti- 
humanism and the disintegration of morality through the world is one of the 
most disquieting realities of modern history. The church’s failure to keep 
abreast of the times, to provide a modern solution of political and social 
problems, must be held partly responsible for the present surge of aggression 
and moral irresponsibility which has horrified the civilized world, and which 
threatens the very existence of civilization. The Christian church needs to 
take a practical, vital, interest in men’s social relationships. If man is only a 
savage brute modern civilization is doomed. The church declares force- 
fully that he is not, and if man can come to a full appreciation of his own 
majesty and his spiritual and moral responsibilities the teachings of Jesus 
may yet rise triumphant in the struggle with the philosophies of Neitzsche, 
the militarist, and Machiavelli, the opportunist. 

I speak as a Christian and as a church member. I am sure I have many 
friends among my Jewish, my Confucianist, and my Buddhist associates 
who would speak the same of their great moral systems and for those 
systems’ inability to cope with this problem. With the possible exception 
of the Jewish, each of those systems have had their equivalents of Neitzsche 
and Machiavelli. x 
“The state has the responsibility of erecting and codifying a system of 


— 


international law which both nations and individual men will recognize and 
obey. The church can build character, and the state can transform that 
character into institutions which reflect it. Our own nation has a grave 
responsibility for leading the world away from war and armaments, away 
from national selfishness and irresponsibility, and toward a united world | 
society where the use of atomic bombs against his fellow men will be but a 
bad dream from man’s incredibly barbaric past. ' 
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VA 
Is the task hopeless? Are the nations so foolish that they will commit 
suicide rather than give up a little of what they claim for themselves in order 
gain much for all? 


to 
“The world must ye_ regarded ag a unit.) An unwholesome condition 
in any part affects the entire world, Despotism, treachery, and treaty 


breaking in any part of the world must have their evil influence on eve 
other part Ont optiek hand, “A single good government ia a blessing to 
the whole_earth.”? The interdependence of the nations, their differing 
abilities to produce various things of universal worth, makes it necessary to 
think of the world as a unit economically as well as politically. There can 
be and there must be a universal respect for law if not for government. By 
that I mean that governments can maintain separate jurisdictions within 
themselves and at the same time live in harmony with the will of all among 
themselves. 

That free men can live and work in unison has been proved by the great 
American experiment. The conflict in the world today is the eternal 
conflict. Shall we be free in a world of free men, or shall we be passiv 
followers of a single Gil “Tie wens aE Maciek a ee 
that they failed to see the possibilities of any unity among free men. Their 
great mistake was merely that of assuming that unity can come only by the 
destruction of the individual in his service to a single will. 

‘The world’s great task is the same as it was when the Constitution of the 
United States was drafted and ratified. How to bring one out of many— 
E Pluribus Unum—is the task that faces us today as it faced our fathers. 
It must be dore as they did it. It is because of my firm belief in the great 
American experiment that I always advocate that world unity can only 
come through American leadership and under the auspices of the American 
theory. It is in America that the federal technique of government has been 
most fully worked out. It is in America that the theory of dual and plural 
citizenship has been made practical. It is in America that we can unite for 
some purposes and be divided for others. It is in America that liberty is 
maintained by voluntary codperation instead of forced unity. It is in 
America that national and state sovereignty are permitted to exist side by 
side, not without conflict to be sure, but with those conflicts adjusted by 
peaceful means. It is in America that the individual has the right to have 
and to hold, to go and to come, to live life in a greater sense than it has 
ever been lived before, with each man “under his own vine and fig tree,” 
as some prophet of old foretold man should live. After one hundred and 
fifty years of experience, if the world would but catch America’s spirit, no one 
need feel that the efforts being made by our leaders today are in vain. 
Slowly but surely man is being made conscious of the fact that, no matter 


1 See my ‘World Unity as Recorded in History,” in International Conciliation, No. 297 


(Februdry, 1984). 
2 See my Thomas Jefferion, World Citizen, New York, 1942, p. 198. 
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what nation he belongs to, that nation in turn is but one of a community of 
nations. That fact realized, that fact maintained, surely then the standards 
for nations can be as readily set up as the standards for individuals are set 
up within the community. or the nation. Man lives in law and is not free 
from the restraints of his neighbors. A nation, too, lives in law and should 
not be free from restraints of its neighbors. (If we fail to bring about a better 
world through the organization of the nations we will fail becayse we did 
not realize the fact that the earth is a unit and the nations of the earth 
are but individual entities within that unit and must adhere to tho prevailing 
will of the community of nations. If we but do this we shall have a sanction 
for international law as binding pnd as great as the fundamental sanction 
which we have in our own Constitution. ` 

When we say in our Constitution that “we, the people,” in order to 
accomplish certain things do certain other things there is no questioning our 
Constitution or our right to say “we, the people.” What state among our 
forty-eight questions that right today? ‘Can we not expand the idea as 
America has expanded from thirteen small states to forty-eight mighty ones 
and say: We, the people of the world, in order to form, in order to do, in order 
to act, establish the following: . . .”? 3 

Practically every pitfall that is pointed out by those without faith in the 
earth today was pointed out by those without faith in our American Con- 
stitution one hundred and fifty years ago. If those theories which were 
dreamed of by the fathers, if that Constitution, which we so glibly call 
inspired, contain the elements of truth, why should anyone criticize me when 
I say that the American Revolution is still on, that it has not accomplished 
its ultimate objective, and that its full meaning in the earth will not be 
understood until world unity is made manifest, that same type of unity which 
we have made manifest in our one hundred and fifty years of history? A 
unity which has destroyed war among us can by expansion destroy war in the 
earth. 

It was a heroine in one of the early Greek dramas who wailed, “Oh, Why! 
Oh, Why! do men unite so readily for war, but never unite for peace?” Is 
the task hopeless? Are nations so foolish that they will not give a little of 
that which they claim for themselves in order to gain much for all? There 
were those among our fathers who talked against our Constitution with that 
spirit, but they did not prevail. There are those in the world today who still 
have little faith. May I suggest this simple approach: had you lived in 
Washington’s time would you have been happy to have been one of those 
without faith in Washington’s cause; had you lived in Lincoln’s time would 
you now be proud that you were one of those who were against what Lincoln 
was trying todo? We will have to make decisions. 


VThe atomic bomb, itself represents the strength of a united free ope 
3? The authors of the San Francisco charter did not dare go further than “ We the ppoples ” 
(our italics). 
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acting through their government. It was a whole le in action. The 
` “Big fact about its successful development is that the American people threw 
~~ all their resources behind it. - Two billion dollars were spent. How pygmy 
the greatest of private or endowed experimental activities are when com- 
_ “pared with this two billion. And, unleashing our imagination, how pygmy 
ae be the benefits derived from atomic energy should the whole of the 
peoples of ¢he earth unite and live in a peaceful community of nations for the 


Sessa ‘benefit of mankind! The acquisition of any knowledge does not redound to 


` mankind’s benefit unless mankind willingly accepts the moral obligation 
which accompanies it, 


EDITORIAL COMMENT 


ACCEPTANCE BY THE UNITED STATES OF THE OPTIONAL CLAUSE OF THE 
INTERNATIONAL COURT OF JUSTICE 
“Unless we are prepared to take all steps which are necessary to effectuate . 
our membership in the United Nations,” the Senate Committee on Foreigny | 
Relations declared in its favorable Report on the Charter of the United 


Nations,! “we would be merely deceiving the hopes of the United States and ° 
of humanity in ratifying the Charter.” This sound exhortation concludes’ `- 


the Committee’s pregnant comment that the establishment of the United 
Nations is a beginning and not an end and that “to the extent to which we do 
participate actively in this Organization, we will by that very process be 
- overcoming the imperfections in the Charter.” One of the early and vigor- 
ous criticisms of the Dumbarton Oaks Proposals was their lack of emphasis 
upon law and justice; Senator Vandenberg was among the most effective 
critics of this defect. The Charter as elaborated at San Francisco went far 
toward meeting these criticisms. One important step which was not taken 
in drafting the Charter was to confer upon the International Court of Justice 
what has come to be known as “compulsory jurisdiction.” The “optional 
clause” found in Article 36 of the Statute of the Permanent Court of Inter- 
national Justice was retained. The United States, having accepted the 
Statute of the new Court as an integral part of the Charter, has now the 
opportunity to strengthen the judicial arm of the United Nations by exercis- 
ing its option in favor of the automatic submission of those types of legal 
disputes which are listed in Article 36. 

The history of Article 36 of the old Statute is generally familiar and may be 
briefly summarized. The Committee of Jurists which framed the Statute of 
the Permanent Court of International Justice in 1920 proposed that the 
Court should have compulsory jurisdiction in stated categories of legal dis- 
putes. Elihu Root, the American member of the Committee, strongly 
advocated this proposal. The Council and Assembly of the League of Na- 
tions, to which the report of the Committee of Jurists was submitted, were 
not ready to take that step at that time. On the suggestion of a Brazilian 
jurist, however, the “optional clause” was inserted in Article 36 of the 
Statute. This provision left it optional with States to declare at any time 
their acceptance of the Court’s compulsory jurisdiction. Before the out- 
break of World War II fifty-one states had voluntarily made such declara- 
tions. It became the established practice for states to include reservations 
in such declarations, the most usual being those which limited the effect of 
the declaration to a stated number of years or which limited the applicability 
of the declaration on the basis of reciprocity.2, The Court was also given 

1 Ezec. Rep. No. 8, 79th Cong., 1st Sess. 

2 For an analysis of the forms of declarations see Hudson, Permanent Court of Interna- 
tional Justice, 1920-1948, New York, 1943, Sec. 457. . 
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“compulsory jurisdiction” by numerous special treaties, such as those deal- 

`- ing with the mandates and minorities, and, more generally, for the purpose of 

deciding on the correct interpretation of any disputed provision of & treaty 

which included a clause to this effect. Only the general jurisdiction under 
declarations made in accordance with Article 36 is considered here. 

__ The Dumbarton Oaks Proposals did not contain any direct specification 

$r this point, although paragraph 6 of Section A of Chapter VIII was inter- 


by 
bes œ ‘preted by some to imply that the Court would have compulsory jurisdiction 


of “justiciable disputes.” ? 

The drafting of the Statute of the new International Court of Justice was 
entrusted to a United Nations Committee of Jurists which met in Washing- 
ton from April 9 through April 20, 1945, forty-four states being represented. 
The Committee of Jurists throughout all its deliberations bore in mind its 
essential character as a group of experts whose conclusions were to be sub- 
mitted to the United Nations Conference at San Francisco. The point was 
frequently made that political questions must wait to be settled at that 
Conference. The compulsory jurisdiction of the Court was the subject of 
intense discussion. In the first debate on this question at the Sixth Meeting 
of the Committee on April 12, impressive statements in favor of including & 
provision for the compulsory jurisdiction of the Court were made by repre- 
sentatives from Brazil, China, Turkey, and Czechoslovakia, supported by a 
majority of the members of the Committee, but some of the speakers ex- 
pressly reserved final decision to their delegations at San Francisco. On the 
other hand the representative from the United Kingdom, while calling at- 
tention to the fact that his country had accepted the Optional Clause of the 
old Statute, made the important observation that the new Statute was to be 
an integral part of the Charter rather than a separate instrument as was the 
Statute of the Permanent Court of International Justice with reference to 
the Covenant of the League. Accordingly he thought it would be appro- 
priate, if the principle of compulsory jurisdiction were acceptable to all the 
States, to include such a provision in the Charter rather than in the Statute. 
The representative from the Soviet Union noted that the inclusion of a 
provision for compulsory jurisdiction in the Statute might defeat its purpose, 
which was to broaden the competence of the Court, since more States might 
be induced to accept such jurisdiction on an optional basis than if an attempt 
were made to compel its acceptance through ratification of the Charter, 
embodying the Statute. Representatives from France, the Netherlands, 
Yugoslavia, and Haiti were among those who favored the retention of the 
Optional Clause, at least until the basic political issue was settled at San 
Francisco. The debate continued at the Seventh Meeting of the Committee 
on the following day. At this session the representative from the United 
States strongly urged that the wisest course was to retain the Optional 


8 The paragraph reads in part: “‘Justiciable disputes should normally be referred to the 
international court of justice.” 
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Clause in the draft satuti which the Committee was to submit to the 


Conference. 

The outcome of the discussion was that two subcommittees were ap- ` 
pointed, one of which prepared a draft based on the optional clause model of: 
Article 36 of the old Statute, and the other a draft under which the ac- 
ceptance of the Statute would include the automatic acceptance of the gpm- 
pulsory jurisdiction of the Court in the familiar categories of legal disputes. `- 
In the discussion of the reports of the two subcommittees, at the Tenth ` 
Meeting, on April 16, considerable attention was devoted to the question of 
including various reservagions in declarations made optionally under Article 
36, but this question was deferred to the San Francisco Conference. The 
report of Professor Basdevant, Rapporteur of the Committee of Jurists, 
includes this statement of the results of the Committee debates: ‘ 

it does not seem doubtful that the majority of the Committee 
was in favor of compulsory jurisdiction, but it has been noted that, in 
spite of this predominant sentiment, it "did not seem certain, nor even 
probable, that all the nations whose participation i in the proposed Inter- 
national Organization appears to be necessary, were now in a position to 
accept the rule of compulsory jurisdiction, and that the Dumbarton 
Oaks Proposals did not seem to affirm it; some, while retaining their 
preference in this respect, thought that the counsel of prudence was not 
to go beyond the procedure of the Optional Clause inserted in Article 
36, which has opened the way to the progressive adoption, in less than 
10 years, of compulsory jurisdiction by many states which in 1920 
refused to subscribe to it. Placed on this basis, the problem was found 
to assume a political character, and the Committee thought that it 
should defer it to the San Francisco Conference. 


At San Francisco there was no important change in the alignment. The 
majority of the members of Committee I of Commission IV, which dealt 
with the Court, favored the inclusion of compulsory jurisdiction. It was 
clear that the Soviet Government was not prepared to accept the Court at 
all if the compulsory feature was included. The position of the United 
States, while not so flatly stated, was to the effect that the Optional Clause - 
was strongly preferred.“ In the minds of many delegates the issue seemed 
to resolve itself into this simple question: is it better to have a Court without 
compulsory jurisdiction which will be accepted by the Soviet Union and the 
United States, or a Court with compulsory jurisdiction but without the two 

4 Report on Draft of Statute of an International Court of Justice Referred to in Chapter 
VII of the Dumbarton Oaks Proposals (Professor Jules Basdevant, Rapporteur) Submitted 
by the United Nations Committee of Jurists to the United Nations Conference on Interna- 
tional Organization at San Francisco (San Francisco, April 25, 1945, Document Jurist 36, 
G/73, April 25, 1945, being a revision of Doc. 61 issued in Washington on April 20; Conf. 
Doc. 857 (English) IV/1/70, June 8, 1945, p. 18. 

ta There is no doubt that the Committee in general shared the understanding expressed by 
the United Kingdom delegate on May 28, when he said: “Two countries, whose codperation 
is essential, are not ready to accept compulsory jurisdiction.” Conf. Doc. 661 (English) 
IV/1/50, May 29, 1945, p. 4. ° 


748 THH AMERICAN JOURNAL OF INTERNATIONAL LAW 


principal states of the world? There could be only one answer, no matter 
how reluctantly given, to the question posed in this form. This was the 
more true in view of the fact that the Statute is part of the Charter, and the 
inacceptability of the Statute might result in the rejection of the Charter 
iteelf, thus preventing the United Nations from coming into existence, 
Under the circumstances the decision was wise. It does leaye an imperfec- 
tioh in the Charter, but, to borrow the words of the Senate Committee on 
Foreign Relations, it is an imperfection which can be overcome by a form of 
active participation in the Organization, namely a declaration under Article 
36. Committee IV/1 adopted a resolution urging all states to make such 
declarations. 

The chief debates on Article 36 took place in the Fourbeanth and Seven- 
teenth Meetings of Committee IV/1 and in its Subcommittee D.* There is 
no need to repeat the arguments made but certain suggestions merit atten- 
tion.. There was further discussion of the question of permissible reserva- 
tions to declarations made under Article 36, and the form used in the General 
Act of 1928 was suggested as a model to be followed. The reservation 
which many delegates evidently had in mind was one which would limit the 
obligation of automatic reference to the Court to disputes arising after the 
declaration was made, thus excluding old controversies which the parties had 
hitherto been unwilling to submit to arbitration or judicial settlement. The 
delegates of New Zealand and Canada made the sound point that the word 
“compulsory ” is misleading and should not be continued in use. If declara- 
tions are.made under the Optional Clause, and one of the states which has 
made such a declaration submits a case involving another such state. to the 
Court, the Court has jurisdiction. The word “compulsory” has no more 
pertinence to the functioning of the international tribunal than it has in the 
normal judicial processes of national courts.. The Canadian delegate also 
called attention to the inappropriateness of the Latin term “ipso facto” in 


4b The final vote, on June 1, was 31 to 14 in favor of the text including the Optional Clause. 
The following voted in the affirmative: Argentina, Australia, Belgium, Brasil, Byelorussia, 
Canada, Chile, China, Colombia, Czechoslovakia, Ethiopia, France, Honduras, India, Iraq, 
The Netherlands, New Zealand, Nicaragua, Norway, Peru, Philippine Commonwealth, 
Saudi Arabia, Syria, South Africa, Turkey, Ukrainian 8.8.R., U.8.8.R., United Kingdom, ` 
United States, Venezuela, Yugoslavia, of whom Australia, China, New Zealand and Turkey 
stated that they voted in favor “only to prevent a stalemate.” The following voted in the 
negative: Bolivia, Costa Rica, Cuba, Eouador, Egypt, Salvador, Greece, Guatemala, Iran, 
Liberia, Mexico, Panama, Paraguay, Uruguay. See Conf. Doc. 759 (English) IV/1/59, June 
2, 1945, p. 6, as corrected in Doc. 796 (English) TV/1/59 (1), June 5, 1945. : 

5 Conf. Docs. 661 and 759, as cited. 

* Report of Subcommittee D of Committee IV/1, Conf. Doc. 702, IV/1/55, May 31, 1945, 
particularly the important interpretation of the old practioe of adding reservations to 
declarations which the Subcommittee considered ‘‘as being henceforth established” as the 
proper interpretation of paragraph 8 of Article 86. See also the excellent Report of the 
Rapporteur (Nasrat Al-Farsy, Iraq) of Committee IV/1, ala Dac. 918 ia POs 
(1), June 12, 1945, p. 11. « 
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Paragraph 2 of Article 36 as an equivalent of the French expression “de plein 
droit.” Unfortunately neither of these suggestions for change in phraseology 
was adopted. 

The text of Article 36 as finally adopted in the Statute of the International 
Court of Justice is as follows: 


1. The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force. 

2. The states parties to the present Statute may at any time declare 
that they recognize as compulsory ipso facto and without special agree- 
tne in relation to‘any other state accepting the same obligation, the 

urisdiction of the Court in all legal disputes concerning: 


a. the interpretation of a treaty; 
b. any question of international law; 
c. the existence of any fact which, if established, would constitute 
a breach of an international obligation; 
d. the nature or extent of the reparation to be made for the breach 
of an international obligation. 


3. The declarations referred to above may be made unconditionally 
or on condition of reciprocity on the part of several or certain states, or 
for a certain time. 

4. Such declarations shall be deposited with the Secretary-General 
of the United Nations, who shall transmit copies thereof to the parties 
to the Statute and to the Registrar of the Court. 

5. Declarations made under Article 36 of the Statute of the Per- 
manent Court of International Justice and which are still in force shall 
be deemed, as between the parties to the present Statute, to be ac- 
ceptances of the compulsory jurisdiction of the International Court of 
Justice for the period which they still have to run and in accordance 
with their terms,’ 

6. In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 


ts During the Senate debates on the Charter, there was notably little discus- 
sion of the Court and its Statute. This is a happy indication of the progress 
which the United States has made in the direction of international codpera- 
tion. The past debates on the Permanent Court of International Justice 
were filled with discussions of its relation to the League of Nations and that 
relationship was largely responsible for the non-participation of the United 
States; with membership in the United Nations, ‘acceptance of the Interna- 
tional Court of Justice is properly taken for granted. On July 28 Senator 


1 This important provision was inserted as part of the attempt to avoid breaking the 
“chain of continuity with the past”; see Charter of the United Nations, Report to the 
President on the Results of the San Francisco Conference, by the Chairman of the United 
States Delegation, The Secretary of State, June 26, 1945, Dept. of State Pub. 2349, p. 140. 
It was estimated at the Conference that about twenty such declarations would become im- 
mediately applicable to the new Court, others having lapsed or having been made By States 
not original parties to the new Statute. F 
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Morse introduced Senate Resolution 160 whereunder the Senate would recom- 
mend to the President that he deposit a declaration under Article 36 on behalf 
of the United States. In the course of the Hearings, Senator Vandenberg 
had asked Mr. Hackworth, Legal Advisor of the Department of State, how 
such a declaration should be made. Mr. Hackworth stated:? “. . . if the 
Executive should initiate action to accept compulsory jurisdiction of the 
Court under the Optional Clause contained in Article 36 of the Statute, such 
procedure as might be authorized by the Congress would be followed, and if 
no specific procedure were prescribed by statute, the proposal would be 
submitted to the Senate with request for its advice and consent to the filing 
of the necessary declaration with the Secretary-General of the United 
Nations.” 

The initiative may now be taken by the President or by the Senate acting 
on Senate Resolution 160, the passage of which would amount to advice and 
consent given in advance. Action should be taken soon after Congress 
reconvenes. As the Senate Committee on Foreign Relations noted, ratifica- 
tion of the Charter included acceptance of an obligation to settle our inter- 
national disputes by peaceful means; for legal disputes, what more appro- 
priate means than submission to the court? The experience of fifty-one 
states including such great powers as Great Britain and France, which made 
declarations under Article 36 of the old Statute, demonstrates that this is no 
dangerous venture. A joint report of the Canadian and American Bar 
Associations in April 1944 advocated giving the Court compulsory jurisdic- 
tion. It is notable that, throughout the discussions in the Committee of 
Jurists in Washington and j in the committee sessions in San Francisco, no 
dissatisfaction with the work of the Permanent Court of International Jus- 
tice was expressed. There is every reason to suppose that the new Court 
will be equally satisfactory if not superior in view of the more nearly universal 
auspices under which it will function. The submission of any legal disputes 
which may hereafter arise between the United States and other nations 
would be in accord with our traditional advocacy of judicial settlement and 
the reign of law among nations.® A declaration by the United States under 
Article 36 of the Statute would do much to strengthen the new Court at the 
outset and thereby to strengthen the United Nations organization as a 
whole. Like all litigants in court the United States would undoubtedly lose 
some cases as it would win others. We have not suffered in the past from 
such adverse decisions as those of the arbitral tribunals which rejected our 
contentions in the great controversies involving the seals of Behring Sea and 
the North Atlantic Coast Fisheries, and the world has gained through the 
example set by the peaceful adjustments. Scientific ingenuity has reen- 
forced the conclusion that it would be better to strengthen the peaceful 

#91 Cong. Rec. p. 8249. 

° See ih general an article by Judge Manley O. Hudson to be published in the pipes 
Bar Association Journal fot September, 1945. 
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processes of the United Nations and lose a lawsuit, than to weaken the 
Organization and win a war. 
Pare C. Jussup 


r 


i . INTERNATIONAL LAW AND THE CHARTER OF THE UNITED NATIONS 


bý 

It would be gratifying to be able to say that the Charter of the United 
Nations established, or assured, the reign of law among nations; but the 
Charter does very little toward strengthening the law of nations. 

The Dumbarton Oaks Proposals mentioned international law at only one 
point, and that in a paragraph whose purpose was to prevent the application 
of international law in the case of “domestic questions.” This omission was 
due partly to the fact that the Americans who were chiefly responsible for the 
draft which became the basis of discussion at Dumbarton Oaks were impa- 
tient with law and lawyers and inclined rather to think in terms of political 
“realism”; for the most part, however, the omission was unintentional and 
due to concentration upon matters of security. 

Numerous comments from both official and unofficial sources at once 
called attention to the omission, and a large number of amendments were 
proposed by governments for the purpose of making the new system more of 
a legal order. Some of these sought to include law, or justice, among the 
Purposes and Principles; some would have required the Security Council to 
render its decisions concerning peace and security in accordance with inter- 
national law; others, and many of them, insisted that legal disputes should 
be submitted to judicial settlement; others, finally, wished to include among 
the functions of the Organization the development of international law. 

At the beginning of the Conference a Four-Power amendment was intro- 
duced, adding to the first of the Purposes of the United Nations that the 
adjustment or settlement of disputes should be “with due regard to the 
principles of justice and international law.” This amendment was accepted 
by the sponsoring powers at almost the same moment at which they accepted 
another amendment which struck out (from the clause concerning domestic 
jurisdiction) the only reference to international law found in the Dumbarton 
Oaks Proposals. It was strengthened later to read “in conformity with 
the principles of justice and international law.” 

A further improvement over Dumbarton Oaks was inserted in Article 13 
of the Charter, which includes among the functions of the General Assembly 
that of making recommendations for the purpose of “encouraging the pro- 
gressive development of international law and its codification.” It is per- 
haps worthy of notice that this text encourages development and codifica- 
tion, rather than codification alone, or development through codification. 
The Assembly has no legislative power in this respect; efforts to include such 
phrases as “revision of the rules and principles of international law” failed, 
ag did attempts to authorize the General Assembly to enact rules of law 
binding upon Members if.approved by the Security Council. i 
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In general, however, international law has a secondary position in the 
Charter, and political and security interests are preponderant. e pendu- 
lum of political thinking has swung from the “idealism” of Woodrow Wil- 
son’s day to the other extreme, the “realism” of Dumbarton Oaks and San 
Francisco. The emphasis is now upon the prevention of the use of force be- 
tween nations, rather than upon settlement in accordance with law. The 
effort to add to the initial purpose—“ to maintain international peace and se- 
curity ”—the words “and justice” was rejected, as explained by the Rap- 
porteur for Committee I/1, on the ground that when the Organization has 
used its power to stop war, “then it can find the latitude to apply the princi- 
ples of justice and international law” ; and he added that it could be put èlse- 
where “without losing any of its weight or strength as an overruling norm of 
the whole Charter.” The word “justice” was, however, added as the result 
of a Bolivian amendment to paragraph 3 of Article 2, and Members are 
thereby required to settle disputes “in such a manner that international 
peace and security, and justice, are not-endangered.” The Rapporteur ex- 
plained that the Committee felt, in the light of some unjust settlements of 
the past, that “it is not sufficient that pence and security are not endangered. 
It added ‘justice.’ ” 

The words “by international law” were elimini from the clause except- 
ing domestic questions in the Dumbarton Oaks Proposals, in the process by 
which that paragraph became one of the fundamental Principles in Article'2, 
and thereby applicable to the whole Charter. Various delegations had 
offered amendments seeking to restore these words or their effect; and in the 


final debate on the subject, Mr. John Foster Dulles, speaking for the United 
States in opposition to this a . 
i tt i ational 





e whether or Snot a given situation came within the dometa 3 jutis- 
diction of a State. In this era, the whole internal life of a country was 
affected by foreign conditions. He did not consider that it would be 
practicable to provide that the World Court determine the limitations 
of domestic jurisdiction or that it should be called upon to give adviso 
opinions since some countries would probably not accept the compu 
sory jurisdiction clause. - 


Senator Rolin of Belgium argued in reply that, because of the changing - 
world, there was very little left which was still solely within domestic juris- 
diction, and sought to include the words “according to international law.” 
The vote was 18 to 14 in favor of his proposal, but, lacking a two-thirds ma- 
jority, it was defeated. 

While there was a very strong demand for compulsory jartadioHion: of the 
Court over justiciable disputes, the effort of course did not succeed, and such 
jurisdiction remains only for those States which accept the Optional Clause, 
or other obligation outside the Charter. .The Security Council, under Arti- 
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cle 36, paragraph 3, “should, as a general rule,” recommend to the parties 
that they refer legal cases to the International Court of Justice; and when 
the Council has a dispute in its own hands, it may request the Court to give 
an advisory opinion upon legal questions involved. The Council can do no 
more, however, in any case, than recommend terms of settlement, and it is 
not obligated to include the advice of the Court in these recommendations. 

The international lawyer will find various matters of novel character in the 
work of the San Francisco Conference. It was, for example, declared in 
Committee that the Preamble is of equal validity with the Charter text. 
A right of withdrawal was also stated in Committee, though not in the text; 
and it was asserted in hearings before the Senate Committee on Foreign Re- 
lations that this right is valid and unquestionable. These, and other such 
interpretations, raise interesting questions as to the value of travaux pré- 
paratoires. It is unnecessary to speak of “States, or Members,” since it is 
understood that all Members are states. Not only was the Organization 
itself given juridical character, but each of the three Councils apparently has 
treaty-making power, as also have ‘groups of members” (Article 43). If 
such results are regarded as unorthodox, it should be remembered that the 
Conference was an international body of great authority, se to blaze 
such new trails as it might wish. 

If, in the building of the United Nations, more emphasis was placed upon 
security than upon law, this is not necessarily to be regarded as retrogression. 
Professor Brierly tells us, in his recent little book, ‘The Outlook for Inter- 
national Law,” that 


Our common phrase “law and order” inverts the true order of priority, 


both historically and logically. Law never creates orders the 
can do is to help sustain order when as once mly estab- 
u” . . But always there has to be order belor are can even 
begin to take root and grow. = ||. 


It is doubtless equally true that order can not for long be maintained without 
law and justice behind it; but we have had ample experience in the past cen- 
turies, and especially during the past few decades, to show us that interna-~ \ 
tional law can not be upheld, or developed as it needs to be, without an in- 
ternational organization which can maintain order. 

i The United Nations makes possible, though it does not assure, the pre- 
vention of the use of force for selfish or national nds. “We are perhaps now 
at the stage of the Vigilantes in the develo ment of international law and 
Sethe for a time to maintain order—as is the theory of the United Nations 
Charter—it will be possible to hope for a more rapid development and 
strengthening of international law. From this viewpoint: international 
lawyers have a better opportunity than ever before to develop their law; 
and they now have a support which they have never had before, from peo- 
ples all the world over, who are beginning to realize,more fully how neces- 
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sary the reign of law among nations is to them. From this viewpoint, too, 
international lawyers should recognize as their first and prerequisite task the 
explanation, encouragement, and development of the United Nations sys- 
tem. It will be necessary, in meeting this great opportunity, to realize that 
in all fields reconstruction is proceeding rapidly, and that new ideas and new 
methods are called for. 

Among the first steps of leadership which American international lawyers 
should undertake is that of persuading the American people to accept the 
Optional Clause of the Statute of the International Court of Justice. This 
was perhaps too great a step to expect of the American people until they had 
shown themselves willing to accept the obligations of membership in an in- 
ternational organization. Now that this step has been taken, the next step 
is to align the American nation with the many others who have already ac- 
cepted the Optional Clause; and this step would go far to assure other peo- 
ples, now somewhat dubious, that the American people stand for a legal or- 
der and do not intend to exert their enormous strength in the game of power 
politics. Similarly the influence of the United States in the Security Coun- 
cil should always be toward the settlement of disputes in accordance with 
law and justice. 

International lawyers will naturally support, in the General Assembly and 
elsewhere, the ‘‘progressive development of international law.” The. op- 
portunity for development in this direction will be found, it is believed, not 
so much in systematic codification of the law of the past as in the solution of 
particular problems. The General Assembly and the Economic and Social 
Council have a wide range of functions, and each of the “specialized agen- 
cies” affords opportunity for the growth of new rules of law within its field. 
Through such efforts, rather than in the slow growth of customary law, prog- 
ress must now be achieved. International lawyers can now contribute more 
by the study of particular problems, such as those in communications, or 
trade, or human rights, and the development of new rules of law or the ap- 
plication of old rules for these situations, than by abstruse studies of ancient 
soem f 

CLYDE EAGLETON 


DEVELOPMENT OF INTERNATIONAL LAW BY THE UNITED NATIONS 7 
Article 13 of the United Nations Charter imposes upon the General As- 
sembly an important and onerous obligation: 


The General Assembly shall initiate studies ae make recommenda- 
tions for the purpose of: 


&. . , . encouraging the progreasive development of international 
law and its codification. i 


International law has so many defects that international lawyers have 
constantly been on the defensive in an effort to convince laymen and,private 
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lawyers alike that the law of nations has any existence at all. The Charter 
is a challenge to international lawyers to take the offensive by pointing out 
and analyzing the defects and the gaps in the international legal system and 
then demanding that the governments represented in the General Assembly 
put content into Article 13. 

It would be stultifying at this juncture when the world is crying for more 
law, more modern law, more effective law, for the General Assembly to con- 
tent itself with a mere continuation of the efforts of the League of Nations to 
bring about the progressive codification of international law. Old familiar 
legal norms should be restudied and if necessary revamped, but, to adopt the 
words used by a committee of the San Francisco Conference in another 
connection, it would be “deceiving the hopes of humanity ” if the movement 
did not go further. 

The great gaps in the corpus of international law are found in the fields of 
international politics and economics. What, under the Charter, is the legal 
consequence of the use of illegal force? When is the use of force illegal? Is 
the non-recognition of aggressive conquest now confirmed in international 
law and if so what is the obligation and what the consequences of its violation? 
Who is a “war criminal” and what is the penalty for his crime? Are the 
obligations to refrain from intervention, as stated in Inter-American treaties, 
binding upon all states whether members of the United Nations or not? 
What are the legal relationships between members of the United Nations 
engaged in applying force in accordance with the Charter and other 
members who have not been called upon to supply contingents or non- 
Members States? If private property is requisitioned or damaged is the 
United Nations liable to make reparation? What measures of pressure short 
of force are illegal—subversive propaganda by radio, subventions or encour- 
agement to revolutionists? In case a civil war is not found by the Security 
Council to be a “threat to the peace, breach of the peace, or act of aggres- 
sion,” are member states to be “neutral”? May they adopt embargoes or 
insist upon protection of their private traders regardless of which faction 
controls the ports and the sea and air approaches? 

In the economic field, when are we to have internationally anything akin 
to the development in national law of notions of unfair competition and 
illegal monopolistic practices? Should the development of this body of law 
be left to the Economic and Social Council which functions under the 
authority of the General Assembly? Tariffs and other discriminatory trade 
practices can end more slowly, but as surely, the life of a nation as can the 
atomic bomb; the Charter imposes a duty to refrain from the use of force, 
but does it not also impose a duty to refrain from economic strangulation or 
exploitation? If so, what is the extent of that duty and by what standards 
shall its breach be measured? 

On the procedural side, is it preferable to work out each problem by inter- 
national convention devoted to specific evils and practices or to attempt 
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(also by treaty) the formulation of general principles and norms? Or should 
it be left to the International Court of Justice to pick particles of interna- 
tional law out of their “twilight existence” by impressing upon them a 
“Jural quality” through its imprimatur?! Which procedure is better for 
which subjects? Which topics are the most pressing? Which portions of 
international law, actual or potential, are peculiarly in need of technical 
legal studies by jurists, and which. require the wisdom of political and 
economic statesmanship? - The Legal Adviser of the International Labor 
Office has made & strong case for the establishment of an International 
Legislative Drafting Bureau. The Committee on the Codification of Inter- 
national Law of the Section on International and Comparative Law of the 
American Bar Association is currently recommending that the General 
Assembly of the United Nations set up a Standing Committee to deal with 
the codification and development of international law; that the Secretariat 
should have a special officer or section working continuously on this prob- 
lem; and that contacts be established with intergovernmental and private 
. groups throughout the world with a view to common codperative effort. It 
is suggested that the proposed Standing Committee should be created at the 
first meeting of the General Assembly with instructions to prepare plans for 
the continuation of the work and to report back to the second meeting of the 
General Assembly. The problem needs to be dealt with as one of urgency 
and of continuing urgency throughout the years. 

It.is clearly possibly to categorize the problem in a.variety of ways. One 
may for example distinguish on the one hand the clarification and amplifica- 
tion of the traditional body of international law from the principles and rules 
which must be worked out in order to put living flesh on the Charter’s skele- 
ton. Undoubtedly lawyers will continue their semantic discussion of the 
meaning of “codification,” approving or disapproving that process according 
to the selected definition and the definer’s predilections. The objective is to 
supplement the existing body of law governing the relations of states both 
among themselves and, in the light of certain provisions of the Charter and 
of modern trends, with individuals. It would be folly to ignore the implica- 
tions for international law as traditionally conceived, of the establishment of 
a commission for the promotion of human rights which is required by Article 
68 of the Charter, taking into account the general background of the discus- 
sions at San Francisco which led to the insertion of that provision and the 
reiterated references to “human rights” and “fundamental freedoms.” 

The explosion over Hiroshima on August 6 loosened the bolts which held 
together the basic thinking in the social sciences. Do we know yet whether 
the foundations have been so weakened that we must start to build an en- 
tirely new conceptual structure? The physical scientists of the United 

1 As per Mr. Justice Cardozo in New Jersey v. Delaware, 1934, 291 U. 8. 361. 


2C. We Jenks, "The Need for an International Legislative Drafting Bureau,” this Joun- 
NAL, Vol. 39 (1945), p. 16% 
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States, aided by scientists from other countries, mustered in a great cobpera- 
tive effort, furnished this age with the power which caused the explosion. 
The task of the physical scientists in developing and controlling that power 
will continue. The task of the social scientists, including the international: 
lawyers, has begun. They will not have the advantage of magnificently 
organized and directed codperation inspired by the necessities of war. They 
must have, in its place, the intensive, continuous, and whole-hearted support 
and leadership of the General Assembly of the United Nations, discharging 
its obligations under the Charter and inspired by the necessities of peace. 
Pri ©. Jessup 


THE UNITED NATIONS COMMISSION ON HUMAN RIGHTS 


All Members of the United Nations pledge themselves, in Article 56 of the 
Charter signed at San Francisco, to take both joint and individual action, in 
coöperation with the United Nations organization, to bring about universal 
respect for, and observance of, human rights and certain fundamental free- 
doms for all without distinction as to race, sex, language, or religion. The 
Charter contains no enumeration of the human rights and fundamental free- 
doms of which the Members constitute themselves the champions. It is 
sufficiently understood, however, that these rights and freedoms include 
those which have been guaranteed by bills of rights and other constitutional 
instruments in the democratic nations; for example, to paraphrase a part of 
Dr. Lauterpacht’s draft of an international bill of the rights of man, freedom 
from arbitrary arrest and detention, freedom of religion, freedom of speech 
and expression of opinion in writing, freedom of association and assembly, 
freedom from violation of the sanctity of the home and the secrecy of cor- 
respondence, and freedom from discrimination on account of religion, race, 
color, language, or political creed. The responsibility placed upon the 
United Nations for the effective promotion of the universal observance of 
these and other fundamental freedoms is to be discharged, according to 
Articles 60 and 68 of the Charter, by the General Assembly, by the Eco- 
nomic and Social Council, and by a Commission on Human Rights. The 
nature and scope of the joint and separate action to be taken by the Mem- 
bers in coöperation with the designated agencies of the Organization are left 
for determination by events or by subsequent agreements. 

The significance of the provisions cited and of the complementary provi- 
sions in Articles 1, 18, 55, 62, and 76 of the Charter is to be appraised in the 
light of the fact that one of the major objects of the Allies in World War II 
was declared by Mr. Churchill to be “the enthronement of human rights” 
and the fact that the provision in Article 68 for the establishment of the 
Commission on Human Rights was hailed by Mr. Stettinius, in his report to 
the President, as ‘‘a promise from this generation to generations yet unborn 
that this war, fought in the cause of freedom, will not have been foyght in 
vain.” No less pertinent, however, is the general principle, laid down in 
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Article 2 of the Charter, that the United Nations has no constitutional author- 
ity “to intervene in matters which are essentially within the jurisdiction of 
any state.” It has been officially declared that the pledge of coöperation 
with the Organization by joint and separate action in furtherance of respect 
for human rights and fundamental freedoms is to be fulfilled by Members of 
the United Nations “without infringing upon their right to order their na- 
tional affairs according to their own best ability, in their own way, and in 
accordance with their own political and economic institutions and processes.” 
It is evident that the enthronement of the fundamental freedoms to which 
Mr. Churchill aspired has not yet been accomplished and that, again in the 
words of Mr. Stettinius, “hard work extending over many years, careful 
studies, and long-range planning will be necessary to attain these freedoms 
throughout the world and to make them secure.” 

Hard work, careful studies, and long-range planning by the Commission 
on Human Rights will doubtless be necessary, but they will certainly not be- 
sufficient, of themselves, to bring about universal observance of the funda- 
mental freedoms. The major assignment of the Commission is to provide 
effective leadership in building up a system of international codperation by 
sovereign States which may insist inopportunely upon their right ‘to order 
their national affairs . . . in their own way.” The Commission, with the 
support of the Economic and Social Council, will have to work out methods 
of procedure, acceptable to the sovereign States, for obtaining information as 
to the manner in which the fundamental freedoms are observed in each of 
the States. It will have to find some way of making reeommendations 
directly to the States as to action to be taken by them in concrete cases. 
The members of the Commission cannot be mere experts in the technique of 
humanitarian endeavor. They should be, in the words of Dr. Lauterpacht, 
“independent persons of the highest distinction.” With high statesmanship 
and adroit diplomacy, they may be able, with no sanction other than that of 
public opinion, to lead the United Nations into effective coöperation toward 
universal observance of human rights and fundamental freedoms. 

EDGAR TuRLINGTON 


THE INTER-AMERICAN SYSTEM AND THE UNITED NATIONS ORGANIZATION 


The recent Inter-American Conference at Mexico City created a proce- 
dure and set in motion a machinery ! which will make it possible for the 9th 
International Conference of American States, to be held at Bogotá in 1946, 
to complete a total and definitive reorganization of the Inter-American Sys- 
tem. This reorganization problem, apart from its technical and purely 
Inter-American aspect,? involves also the further problem of fitting this 


1 Inter-American Conference on Problems of War and Peace, Mexico City, 1945. Final Act, 
Washington, 1945, Resolution IX, pp. 44-48. 

* On this aspect of the reorganisation problem see this writer’s comment in this JOURNAL, 
Vol. 39 (1945), pp. 527-533. 
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reorganized system into the new world-wide international system, the 
Charter of which has now been drafted by the United Nations Conference 
held at San Francisco. It is with this second aspect of the reorganization 
problem that this comment will deal. 

The problem of universal as against regional or continental international 
organization has been much discussed recently,’ mostly in connection with 
Art. XXI of the Covenant of the League, and various opinions have been 
put forward. This writer believes in the necessity of a universal interna- 
tional organization; but universalism does not exclude regionalism, provided 
that the regional organizations are created for purposes appropriate for re- 
gional action and that they are not inconsistent with the norms and princi- 
ples of the universal organization and are integrated with it. 

The first Pan Americanism, that of Bolivar, covered only Spanish Amer- 
ica, was regional, political in essence, and yet universalistic in outlook. The 
United States, on the other hand, followed a policy of continental isolation, 
as far as politics are concerned. This is the difference which Latin Ameri- 
cans mean, when they contrast “‘bolivarianismo” and “ monroismo.” 

The present Pan Americanism, created largely at the initiative of the 
United States, came into being as a strictly continental, essentially non- 
political, somewhat loose system of inter-American coöperation, restricted, 
as far as peaceful settlement of international conflicts is concerned, to Inter- 
American conflicts, trying to avoid the interference with Inter-American 
affairs by European Powers. 

This did not éxclude the codperation with the Hague Conferences of 1899 
and 1907. Latin Americans have at all Pan American Conferences since 
1899 asserted their universalistic outlook and insisted on their strong ties 
with Europe. But the representatives of this country too disclaimed any 
idea of hemispheric isolation. 

The problem of universalism vs. regionalism did not become acute as long 
as there was no universal international organization. But in 1920 the 
League of Nations was created, essentially on the principle of universalism, 
mentioning the regional problem only in the extremely ambiguous Art. 
XXI of the Covenant. The fact that the United States never became a 
member, whereas all Latin American Republics were, at least at one time, 
members, made the problem of relations between the Inter-American System 
and the League more difficult; especially as Latin America entered the 
League, from enthusiasm and universalism, it is true, but also with the po- 
litical motive to enhance Latin American prestige on the international stage 
and to balance Washington with Geneva, to use the League sometimes as a 
sounding board against “el imperialismo yanqui.” 

Art. XXI of the Covenant could not, obviously, serve as a basis for a re- 

3 0. Stefanovici, Le régionalisme en drott international public, Paris, 1935; José Ramon de 
Orie y Arregui, Le régionalisme dans l'organisation internationale, in Hague Academy of 
International Law, Recueil des Cours, 1935, Tome ITI, pp. 7-94- 
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gional decentralization of the League; ‘ there is not the slightest doubt that 
the Inter-American System of 1920-1939 was on a plane of full parity with 
the League, an organization absolutely independent vis-à-vis Geneva. 
But the problem of universalism and regionalism led to difficulties even in 
non-political matters, as was seen especially at the Montevideo Conference 
1933. Were some of the Pan American activities really apt for regional 
action? The Pan American trade mark system is a failure. What about 
Pan American attempts at regulating copyright and patents? The codifica- 
tion of international law is certainly a universal task; as a Pan American task 
it must be restricted to the codification of Inter-American international law, 
i.e. to the particular international law, binding on the American Republics 
within the framework of general international law. America cannot legis- 
late for the world by treaties inter se, as the rejection of the ‘ Declaration of 
Panama” 1939 by all the belligerents of both the camps has clearly. shown. - 

Still more difficult problems arose in the political field. The contradic- 
tion between Art. XVI of the Covenant and the neutrality. policy of the 
United States made many treaties, especially at the Buenos Aires Confer- 
ence 1936, with their saving clause in favor of Art. XVI, of highly doubtful 
value. The existence of two sets of peace-machinery made it possible for the 
belligerents in the Chaco War to play one ten pegina the other via the - 
result that the war. continued. 

It was in the ’thirties that the problem of the relations eae Pan 
America and the League began to be studied here and in Geneva.. A first 
school of thought, led by Alvarez, wanted to integrate Pan America with the 
League, by decentralizing the League on a continental. basis. A second 
school of thought wanted to make Pan America completely independent, 
by transforming the Inter-American System into a full-fledged American 
League of Nations.” Both ideas found strong opposition. Thus, since 


40. Göppert, Der V dlkerbund, Stuttgart, 1938, p. 57. 

+J. M. Yepes and Pereira da Silva, Commentaire théorique et pratique du Pacte de la Société 
des Nations ei des Statuts de V Union Pan Américaine, Paris, 1934, Vol. I, p. 49. 

5 Al. Alvarez, La reforms du Pacte sur des bases continentales et régionales, Rapport a la V* 
Session de l'Union Juridique Internationale, Paris, 1928. 

T Balt. Brum, Estatutos de la Asociación de los paises americanos. Anteproyecto del señor 
Presidente de la República. Boletin del Ministerio de Relaciones Exteriores, Montevideo, 
February, 1923, pp. 174-195. Juan A. Buero, “The association of American Republics,” 
in Inter-American, February, 1924, pp. 209-218. Ecuador, Ministerio de Relaciones Ex- 
teriores, La liga de naciones americanas (postulados ecuadoriancs), Quito, 1926. J. M. 
Yepes, La Société des Nations Américains, Paris, 1936. Rio. J. Alfaro, “An American League 
of Nations” in World Affairs, September, 1938, pp. 158-165; Raul d’Ega, “The pros and 
cons in regard to an Inter-American League of Nations,” in same, pp. 166-170. Colombia, 
Ministerio de Relaciones Exteriores, Proyecto de tratado sobre la creación de una Asociación 
de naciones americanas, y exposicién de motivos, Bogotá, 1938. See the corresponding dis- 
cussions and resolutions of the Montevideo (1988), Buenos Aires (1936), and Lima (1938) 
Conferences. See also John P. Humphrey, The Inter-American System. A Canadian View, 
Toronto, 1942, pp. 227-254. Margaret Ball, The Problem of Inter-American Organisation, 
Stanford, 1944, pp. 66-73. W. Meyer-Lindenberg, El procedimiento inter-americano para 
consolidar la paz, Bogotá, 1941, pp. 152-158. 
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1933, a third school of thought, in favor of maintaining the independence of 
both the organizations, but establishing close coöperation between them,® 
prevailed. 

But the Report ° of the Governing Board of the PAU to the Lima Confer- 
ence, while recommending codperation with the League in non-political 
fields, pointed out that a political coöperation with the League would only 
be possible through a radical reformation of the Inter-American System. 
The corresponding Resolution of the Lima Conference, therefore, recom- 
mended only close coöperation with the League in non-political fields, 
‘within the limits imposed by their organic statutes and without affecting 
the integrity of the international organization of the 21 American Republics.” 
The Panama Consultative Meeting 1939 declared that “the Inter-American 
System is not founded on any spirit of isolation, that the Inter-American 
principles are free from any selfish purpose of isolation, but are inspired by 4 
deep sense of universal coöperation.” 1° 

But the question was always only one of codperation between two inde- 
pendent organizations; even in 1943 the Executive Committee on Post-War 
Problems of the Governing Board " did not go farther. The Inter-American 
System was reshaped, but even the Havana Convention, 1940, and the Act of 
Chapultepec,” 1945, foresee independent Pan American action. 

In the meantime two interesting experiments in Inter-American activities 
as regional activities of League of Nations organs had been carried out: 
first, the American Conferences of National Committees of Intellectual Co- 
operation 4 (Santiago, January, 1939; Havana, November, 1941), which are 
national committees of the Paris Institute of Intellectual Codperation, a 
League organ, and also collaborate with the Division of Intellectual Co- 
operation of the PAU; second, still more important, the Labor Conferences 
of American States 4 (Santiago, 1936; Havana, 1939) as regional conferences 

8 See Resolutions IT (Montevideo 1933), XXIX (Buenos Aires, 1936), XLI (Lima, 1938). 
L. of N. XVth Assembly (1934), Plenary Sessions, p. 48; XVIth Assembly (1935), First 
Commission, pp. 63-67, 79, 93-95; Pl. S, pp. 95, 127. Also F. J. Urrutia, L'oeuvre de la 
Société des Nations dans ses rapports avec le programme de la 7e Conférence Internationale 
Américaine, Geneva, 1983. J. M. Yepes in Recueil des Cours, 1934, Tome I, pp. 115-187 
and in Revue Sottile (Geneva), Vol. XII (1984), pp. 205-300. Friede in Zettschrift fur 
ausldndisches Offentliches und Y dlkerrecht, Berlin, Bd. VI (1986), pp. 122-124. J. G. Guer- 
rero, L'Union Pan Américaine et la Société des Nations, Leyden, 1937. 

? Octava Conferencia Internacional Americana. Diario de Sesiones, Lima, 1939, pp. 
129-182, ' 

10 The Americas in developing their organization have in no sense adopted a policy of 
continental isolation, there is nothing in their regional organization that is inconsistent with 
world organization”: W. Kelchner, “The relations of the Union of American Republics to 
world organization,” in Department of State Bulletin, Vol. O, No. 30 (January 20, 1940), 

. 62. 

Pa The Basic Principles of the Inter-American System, PAU, Washington, 1943, p. 11. 

i Final Act (as cited in note 1), Res. VIII, pp. 40-44. 

_ B Revista Peruana de Derecho Internacional, Vol. III, No. 3 (1943), pp. 15-81. ° 

x Res. XXIII of the Montevideo Conference 1983 had envisagdd the formation of an Inter- 

American Labor Institute with headquarters in Buenos Aires. On the Labor Conferences 
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of the International Labor Organization (Geneva, now Montreal). Also the 
Inter-American Committee on Social Security 4 is within the framework of 
the International Labor Organization. 

The pledge of the “Big Three” at their Moscow Conference to set up a 
universal international organization made the problem of its relation to the 
Inter-American System very real. This was recognized by the Executive 
Committee on Post-War Problems of the Governing Board; in its “‘ Observa- 
tions and Suggestions” 1€ the Committee states this problem, but adds that 
“until the details of the world organization are more clearly revealed, it will 
be difficult to determine just what these relations will be.” The Report 
underlines American interest in the form the new organization will take, ex- 
pects that it will be based on the principles of the Inter-American System, 
especially on “the absolute juridical equality of all states, large and small,” 
takes it for granted that the Inter-American System will continue to func- 
tion and suggests the calling of a new Consultative Meeting, at which the 
American governments should “express their collective view on the funda- 
mental principles that should underlie the establishment of a general inter- 
national organization” and “‘set forth the bases of the relations that should 
exist between the Inter-American and the world organization.” 

These suggestions were not followed, no Consultative Meeting was called; 
the Dumbarton Oaks Proposals were only the product of the “Big Three” 
and China, the ‘sponsoring Powers” of the later Conference at San Fran- 
cisco, and they were, of course, in decisive points very different, to say the 
least, from the basic principles of the Inter-American System. 

Consultations with the Latin American Republics on the Proposals were, 
in consequence of the tension between this country and Argentina, carried 
on wholly outside of the Inter-American System, under which Argentina 
could not have been legally excluded. They took the form of meetings ”” 
on the diplomatic level, held at Blair House, not at the PAU, between the 
American Secretary of State and the diplomatic representatives of 19 Amer- 
ican Republics. A “Committee of Codrdination,” not a Pan American or- 
gan, with Ambassador Carlos Martins of Brazil as Chairman, presented “a 
report summarizing the views expressed by the American Republics regard- 
ing the Dumbarton Oaks Proposals.” By January, 1945, the Mexico City 
Conference, not a Consultative Meeting within the Inter-American System, 


of American States see The International Labour Code, 1989, Montreal, 1941, Appendix V, 
pp. 811-847; further: International Labour Review, Vol. XXV, pp. 783-741. 

15 Inter-American Conference on Social Security, Santiago, September 10-16, 1942. 
See International Labour Review, Vol. XLVI (1942), pp. 661-691; C. W. Jenks in this 
JOURNAL, VoL 37 (1943), pp. 120-128. 

16 Pan American Postwar Organization, Washington, 1044, pp. 24-27. 

1 Meetings of October 26, 1944: Department of State Bulletin, Vol. XI, No. 279 (October 
29, 19443, p. 525, of November 9, 1944: the same, No. 281 (November 12, 1944), and of 
December 29, 1944: the same, No. 288 (December 31, 1944) p. 849. 
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but a diplomatic conference of the “American governments collaborating in 
the war” was called. 

By that time many comments on the Dumbarton Oaks Proposals, 
critiques, and proposed amendments had been sent to Washington by 
Brazil, Chile, Costa Rica, Guatemala, Haiti, Mexico, Panama, Uruguay and 
Venezuela,’ as well as by the Inter-American Juridical Committee at Rio de 
Janeiro.!® 

We are here not concerned with the Latin American comments and pro- 
posals, regarding the Proposals in general, but only with those which deal 
with the relations between the new international organization and the 
Inter-American System. In this respect the Proposals? contain much more 
detailed norms than Art. XXI of the Covenant,” but deal exclusively with 
the maintenance of peace and security. As to these “security” aspects, 
the Proposals declare regional arrangements or agencies compatible with the 
general system, prescribe that “the Security Council should encourage set- 
tlement of disputes through such regional arrangements” and should “where 
appropriate, utilize such arrangements for enforcement action under its 
authority,” provided they fulfill four basic conditions: 1) these regional agen- 
cies must deal with matters “appropriate for regional action”; 2) they and 
their activities must be consistent with the purposes and principles of the 
Organization; 3) they must keep the Security Council at all times fully in- 
formed; and 4) “No enforcement action should be taken by regional agencies 
without the authorization of the Security Council.” 

There is here no longer the question of coöperation, but of integration and 
subordination; Latin Americans were further preoccupied with the effects 
of the veto right of the permanent members of the Security Council, as laid 
down by the Yalta Conference. Comments by Latin America, presented 
already prior to the Mexico City Conference, made it clear that they wanted 
the Security Council to abstain from any intervention, if proceedings of re- 
gional settlement are in progress, to intervene only if such problems endanger 
the peace in more than one regional group. It was recognized in this coun- 
try also that “the question of the relations of the Inter-American System 
with the general organization will require the most careful and thorough 
consideration.” * 

Resolution IX of the Mexico City Conference, dealing with the reorgan- 
ization of the Inter-American System, mentioned this problem only once. 

In the second Commission of the Mexico City Conference, dealing with 

18 See Handbook for the use of delegates (prepared for the Mexico City Conference by the 
PAU), Washington, 1945, pp. 107-164. 18 The same, pp. 165-201. 

20 Chapter VIII, Section C — Regional Arrangements, paragraphs 1-3. 

3t See H. Kelsen, “The Old and the New League,” in this JOURNAL, Vol. 39 (1945), pp. 
78-79. Herbert Wright, “Tho Dumbarton Oaks Proposals and the League of Nations 
Covenant,” in Sen. Doc. No. 33, 79th Cong., Ist session, Washington, 1945, pp. 29-31. 


s D), V. Sandifer, “Regional aspects of the Dumbarton Oaks Proposals,” in Department of 
State Bulletin, Vol. XU, No. 292 (January 28, 1945), pp. 145-147. 
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the Dumbarton Oaks Proposals, a Report by the Venezuelan Foreign Minis- 
ter Parra~Pérez, Chairman of the corresponding Sub-Committee, compiled 
the opinions expressed by 15 Latin American delegations on the Pro- 
posals. The American delegation found itself in the dilemma * of wishing to 
strengthen the Inter-American System and, at the same time, not to en- 
danger the Proposals, not to weaken the universal competence of the Se- 
curity Council; as one of the Powers having produced the Proposals, as a 
sponsoring Power and host of the impending San Francisco Conference this 
country stood closely identified with the Proposals especially as it was not 
known how far the U.S.S.R. would be willing to accept amendments. But, 
on the proposal of Mexico, a diplomatic solution was found, embodied in 
Resolution XXX,” which listed seven points as to amendments on which 
the Latin American states were agreed, resolved that these points be trans- 
mitted to the four Powers represented at Dumbarton Oaks and to all states 
invited to the San Francisco Conference, and specifically retained full liberty 
of presenting their view-points to the Conference at San Francisco. This 
Resolution was adopted unanimously, i.e. with the concurrence of the United 
States, but without committing this country to support Latin American 
amendments at San Francisco. i 

The difficulty of relating the Inter-American System to the United Na- 
tions system was enhanced by the adoption of the “Act of Chapultepec.” 
Assistant Secretary of State Rockefeller asserted “that there is no conflict 
in principle or purpose between the Act of Chapultepec and the Dumbarton 
Oaks Proposals. ” * True, Part III of Resolution VIII stated expressly that 
the Act of Chapultepec deals with matters appropriate for regional action 
within this hemisphere and shall be consistent with the purposes and princi- 
ples of the general international organization, when established. But it 
contains nothing about the crucial condition of the Proposals, namely the 
necessity of previous authorization by the Security Council, complicated by 
the problems of the veto right of the permanent members. 

The Latin American point of view as to the independence of the Act of 
Chapultepec was also endorsed in this country, e.g. by the Recommendation 
of the American Bar Association, in April, 1945.% 

The dilemma of the Mexico City Conference, only “diplomatically” 
solved, naturally had to come up again at the United Nations Conference on 
International Organization, held at San Francisco from April 25 to June 26, 
1945. The Latin American wish to take the Act of Chapultepec out from 
supervision by the Security Council led to one of the “crises” of the Con- 


z “The U. S., because of its relationship to the Dumbarton Oaks Proposals, did not and 
could not appropriately join with the other participants in the Conference in recommending 
the suggested changes”: Dana G. Munro, Department of State Bulletin, Vol. XII, No. 301 
(April 1, 1945), p. 529. u Final Act, pp. 73-76. 

35 Depagtment of State Bulletin, Vol. XII, No. 303 (April 15, 1945), p. 677. 

2 American Bar Association Journal, May, 1945, p. 228. 
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ference, lasting approximately from May 5 to May 21. The dilemma was 
how to keep Pan America strong and not to weaken the Security Council, 
especially as in the meantime the Pan Arab League had entered the scene; if 
the authority of the Security Council is upheld, cannot the veto, e.g. by 
Russia, nullify the Act of Chapultepec? Is such European interference with 
an Inter-American conflict desirable and in harmony with the Monroe Doc- 
trine? Or can Pan America go along, without asking the authorization of 
the Security Council, on the theory that if the Security Council should do 
something against this defiance of its authority the United States can veto 
such action? 

A number of proposals were made. On May 8, 1945, the United States 
proposed °?” not to forbid the Security Council, as Latin Americans wanted, to 
deal with their disputes, but to obtain the authorization of the Security 
Council for the Inter-American System to deal with its own disputes. 
Later Australia offered a formula.2® Latin Americans saw a danger not only 
in the exercise of the veto, but also in simple lack of action by the Security 
Council. The movement toward a solution was started by the American 
proposal of May 12,” trying to combine the Act of Chapultepec and the uni- 
versal authority of the Security Council by resort to the “inherent right of 
self-defense” of the American countries. Latin American resistance was 
overcome by the offer of the President of the United States to negotiate a 
post-war treaty on the lines of the Act of Chapultepec. On May 15, 1945, 
the United States could offer the following amendment: ‘Nothing in this 
Charter shall abridge the inherent right of self-defense of nations to take 
action, individually or collectively, against any armed attack, if the Security 
Council does not act to maintain international peace and security.” 8° 
Against this formula Russia had some objections,® but finally accord with 
her was reached. 

The Charter of the United Nations Organization® (UN) deals with 
“Regional Arrangements” in Chapter VIII, Articles 52-54. Apart from 
exceptions concerning regional arrangements against enemy states, which 
are not of interest here, the text is nearly identical with the Dumbarton 
Oaks Proposals. New only is Art. 52, Par. 2, according to which members, 
entering into such regional arrangements shall “make every effort to achieve 


™ The New York Times, May 9, 1945, p. 1. 3 The same, May 10, 1945, p. 13. 

3 May 13, 1945, p. 1. » May 16, 1945, pp. 1, 14. 3 May 20, 1945, pp. 1, 22. 

™ May 21, 1945, pp. 1, 10. Department of State Bulletin, Vol. XII, No. 300 (May 27, 
1945), pp. 949-960. 

B New York Times, June 27, 1945, pp. 12, 18; Department of State, Conference Series 74, 
Washington, 1945. The Charter is now reprinted in Department of State Bulletin, Vol. 
XII, No. 313 (June 24, 1945), pp. 1119-1184, in this Journa, Vol. 39 (1945), Supple- 
ment, pp. 190-210, and in American Bar Association Journal, August, 1945, pp. 388-399. 

# UN, Art. 52, Par. 1 reproduces the Proposals, Sec. C, Par. 1, first sentence; Art 53, 
Par. 2 reproduces Sec. C, Par. 2, second sentence; Art. 53 reproduces Sec. C, Par. % Art 54 
reproduces Sec. C, Par. 3. . 
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peaceful settlement of local disputes through such regional arrangements 
or by such regional agencies before referring them to the Security Council,” 
although Art. 52, Par. 4 states, that this “in no way impairs the application 
of Arts. 34 and 35.” Thus the right of the Security Council to investigate 
any dispute or situation, and the right of any member to bring such dispute 
to the attention of the Security Council or of the General Assembly is pre- 
served, yet American States are left free to bring Inter-American disputes 
first before the Inter-American agencies. Chapter VI, Art. 33, adds “resort 
to regional agencies or arrangements’”—an addition compared with the 
Dumbarton Oaks Proposals—to the means by which parties to any dispute, 
likely to endanger the maintenance of international peace, shall seek a peace- 
ful solution. Under Art. 37 the parties are only bound to refer the dispute to 
the Security Council, if they fail to settle the dispute by resort to regional 
agencies. Art. 51 * finally embodies the negotiations, concerning the com- 
bination between the universal authority of the Security Council and Pan 
American action under the Act of Chapultepec, which is not specifically 
mentioned—a concession to British objections. 

The problem of fitting the Inter-American System into the UN was re- 
stricted at Mexico City and at San Francisco nearly exclusively to the 
“security aspect.” But there remains a vast problem of integration in many 
other respects.* Will, e.g., the Inter-American Defense Board?” become 
a regional sub-committee of the Military Staff Committee of the UN? 
Will the Inter-American Economic and Social Council ? become a regional 
organ of the UN Economic and Social Council? “° What about the rela- 
tions between the PAU and the UN Secretariat, between the Division of 
intellectual Codperation of the PAU and a corresponding world organization 


% UN, Art. 51: “Nothing in the present charter shall impair the inherent right of indi- 
vidual or collective self-defense, if an armed attack occurs against a member of the organ- 
ization, until the Security Council has taken the measures necessary to maintain interna- 
tional peace and seourity. Measures taken by members in the exercise of this right of self- 
defense shall be mmediately reported to the Security Council and shall not in any way affect 
the authority and responsibility of the Security Council under the present charter to take at 
anytime such action as it may deem necessary in order to maintain or restore international 
peace and security.” 

% In favor of complete integration already was the Report of the Inter-American Juridical 
Committee, cited in note 19; equally Sandifer, cited in note 22, at p. 146; also F. Tannen- 
baum, “The Future of the Inter-American System,” in Pol. Sci. Quarterly, Vol. XXXIX, 
1945, at p. 418. 

37 Created by Resolution XX XIX of the Third Consultative Meeting at Rio de Janeiro 
1942; provisionally upheld by Resolution IX, point 6, of the Mexico City Conference, 1045; 
Res. IV of this Conference recommends the early establishment of a Permanent Inter 

38 UN, Art. 47, Par. 4. 

39 Set up provisionally by Res. IX, point 7, of the Mexico City Conference; to be organized 
permanently by the Bogotá Conference, 1946. 

“UNO, Chapter X, Arts. 61-72. The UN Charter, apart from “regional agencies” 
speaks of “specialized agencies” (Arts. 57, 63, 70), “having wide international responsibili- 
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of the UN, between the Pan American Sanitary Bureau and a world health 
body, and many other problems? # 

The reorganization of the Inter-American System, which has, according to 
Resolution IX of the Mexico City Conference, to be prepared by the Gov- 
erning Board of the PAU, and to be carried out by the Conference at Bogotá, 
in 1946, involves, therefore, many complicated problems concerning the 
integration of the reorganized Inter-American System with the new United 
Nations Organization. 

Joser L. Kunz 


5 THE CHARTER AND THE CONSTITUTION 


W 

A serious question of constitutional law is involved in the implementation 
of the San Francisco Charter by the United States. Assuming that the 
Potsdam agreement does not make the San Francisco Charter academic, the 
Charter provides in Article 43 that all members of the United Nations shall ` 
“undertake to make available to the Security Council, on its call and in ac- 
cordance with a special agreement or agreements, armed forces, . . . neces- 
sary for the purpose of maintaining international peace and security.” Asa 
corollary, Article 45 provides that all members “shall hold immediately 
available national air-force contingents for combined international enforce- 
ment action.” ! 

A question was raised during the Senate debate in July, and since then, as 
to who can speak for the United States and whether these agreements with 
the Security Council would have to take the form of treaties, requiring the 
Constitutional approval of two-thirds of the Senate, or whether the agree- 
ments must be made by Congress as a whole, voting by simple majority. 
Some opinion has also been expressed that the President alone could make 
such an agreement without Congress—at least so far as concerns the use of 
the limited quota.? The President is supposed to have sent a cable from 


ites in economic, social, cultural, educational, health and related fields,” which ‘‘shall be 
brought into relationship with the UN.” The ‘Interim Agreement,” adopted by the San 
Francisco Conference (The New York Times, June 27, 1945, p. 14), gives to the Preparatory 
Commission of the UN in London also (Point 4, D) the task of ‘examining the problems in- 
volved in the establishment of the relationship between specialized intergovernmental or- 
ganizations and agencies and the organization.” 

u Walter R. Sharp, “The Inter-American System and the United Nations, in Foreign 
Affairs, Vol. XXIII (1945), pp. 450-464. 


1 It is presumed that this does not conflict with Article 24, by which all members of the 
United Nations confer on the Security Council “primary responsibility for the maintenance 
of international peace and security,” and agree that the Council “acts on their behalf,” 

2 See Edward 8. Corwin, Cong. Rec., August 1, 1945, Appendix, pp. A3994-3998, who, on 
the authority of the Lend-Lease Act of March 11, 1941, concludes that the Congress can 
delegate its war-making powers to the President. We may doubt the legality of the Lend- 
Lease Act in international law and this construction as a matter of Constitutional law. 
Congress cannot delegate ita war-declaring or war-making power: Senator Vandenberg 
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Potsdam announcing his intention to “submit”: any and all agreements of 
this nature to a majority vote of both Houses.? 

Before these questions can be intelligently discussed certain assumptions 
of fact must be made. Since it is agreed that no international police force 
has been established, each nation’s quota, as agreed upon, must retain its 
own national identity in the combined forces.. Thus the United States 
quota will operate under its own flag, its own officers, its own uniforms, be 
subject to American orders of the Commander-in-Chief of the Army and 
Navy, and engage the responsibility of the United States. When, then, it 
engages in any belligerent action against a proclaimed ‘“aggressor’”’—all 
preliminary conditions for such action being assumed to have taken place— 
the United States is involved. If it bombs or shoots up that nation’s in- | 
habitants, it is hard to see how the conclusion can be avoided that this is an 
act of war and the United States is at war, even if the “aggressor” fails to 
resist. And if he does resist, it is hard to see how the number of troops en- 
gaged can be limited to a specific quota. The use of the limited quota 
commits the nation. The imposition of the national will on a resisting na- 
tion is now involved, with all its consequences. The same is true of the ap- 
plication of sanctions, a hostile measure which can be equally harmful, if not 
go violent. To escape this conclusion by calling the imposition “peace ‘en- 
forcement” or any other pleasant name does not alter the fact that it is an 
act of war. This effort to assign to the armed action of the United States 
some name other than “act of war” or a “state of war” is the crux of the de- 
bate whether to give the President and his delegate the unfeviewable power 
to dispose as he wishes of the limited quota, with report to Congress, whereas 
the employment of additional forces is admittedly an “act of war” requiring 
the consent of Congress. That the use of the limited quota, probably 5,000 
at least in number, is the crucial test of United States committal to war. is 
not universally appreciated. 

It has been said that since the President can use the armed forces of the 
United States for the protection of American citizens abroad, it. follows that 
he can make these agreements or give his consent thereto without the con- 
sent of Congress or the Senate. His action in landing troops for the protec- 
tion of American citizens, described by J. ‘Reuben. Clark, Jr., Ellsworth, 
Offutt, and others,‘ is limited to small, backward or weak countries, where 
the American citizen or his property is in immediate danger or where the 


seems to dhere Mr. Corwin’s view. The ‘‘destroyer deal” (1940) and the armed occupation 
of Iceland and Greenland (1941) cannot be’ explained legally, “As acts of war, they needed 
the assent of Congress. For the “destroyer deal” this was inferentially given in 1941. 

3 It is uncertain whether this commitment includes only the original agreement or subse- 
quent agreements as tò how and where the quota shall be used. The Security Council has 
power to‘decree other acts of war, like sanctions, blockades, ete. 

“4 Bee the list of American interventions (about 150) and a consideration of the Constitu- 
tional qüestions here under discussion in James Q. Rogers, World Policing | and the Constitu- 
tion, Boston, 1945, pp. 128. See also, on the practical impossibility of an international 
police force, Fred Rodell in Time, Sept. 18, 1943, pp. 105-108. 
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intervention is assented to, where small forces are involved, and where the 
activity could not possibly lead to war.’ If the President even faintly sus- 
pects that intervention might lead to war, it is his duty, as President Wilson 
undertook in the Vera Cruz expedition of 1914 against Mexico, to obtain the 
consent of Congress for his proposed enterprise. Nor is the President here 
engaged in the administrative task of “executing the laws” or “carrying 
out” a treaty. 

If it is contended, following the McClure school of thought, that the 
President can make an executive agreement with the Council or that he can 
use the armed forces in his discretion, the answer is that he has declined to 
abuse his powers in this way, that this is outside the function of the inde- 
pendent executive agreement, and that he could only make an agreement 
after Congress has voted and directed him to carry out the resolution of Con- 
gress. If he undertakes to make the agreement first, he can only “submit” 
it to the Senate as a treaty. There is no Constitutional provision for the 
“submission” of his executive agreement for the approval of Congress, 80 
that we must construe his cable as meaning not that he would undertake to 
make an agreement subject to the approval of Congress, but that he would 
leave the whole matter to the disposition and determination of the Congress, 
This limitation need not extend to the President’s power to name the United 
States delegate on the Security Council, as Senator Connally is understood to 
have suggested, but it would be strange to insist on exclusive presidential 
power. to name so important a diplomatic officer without Senate approval, 
when all other principal diplomatic officers and members of the Cabinet must 
be so named. Nor does it seem feasible to limit Congress to the authoriza- 
tion of any excess over the quota, with designation of use, etc. As already 
observed, the limited quota and its use commits the nation irrevocably, so 
that Congress must retain full control over all aspects of its size and em- 
ployment from the very beginning. 

‘It is impossible to reach agreement on all the instances in which American troops have 
been landed abroad for the protection of American citizens. Clark lista some thirty non- 
American interventions before 1911, mostly in the weak countries of Asia and the Pacifio 
Islands. He lists forty-three interventions in China from 1911 to 1933. Most of the other 
interventions (about seventy) occurred in the Caribbean countries and Central America. 
The interventions were occasioned mostly by local disorders, revolutions, supervising elec- 
tions, offenses against American citizens (and therefore punitive in nature), the pursuit of 
pirates and slavers, at the request of the local government, under extraterritoriality or other 
treaty, a mere demonstration of force, and a variety of other occasions. The number of 
troops was usually very few, under 100, although about 5,000 were involved in the Boxer 
troubles in China, and the legation guards in Peking and elsewhere numbered about 1,000 
men. When the troops exceeded about 100 in number, the consent of Congress will often 
be found. Only the interventions in China and s few of those in the Caribbean lasted more 
than a few days. None of the interventions conducted at Presidential initiative were ex- 
pected to lead to war, though some authorized by Congress led to a war or an analogous 
status. We are not now discussing rebellion or invasion, where the President can use the 
armed forces to defend the nation without the preliminary consent of Congress. Nor could 


we decline an undeclared war. Congress usually ‘‘recognizes’” the existence of a state of 
war, thus throwing the onus of starting war on the other party. 
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That brings us to the question whether Congress or the Senate should vote 
the use of American troops and to the further question who determines the 
occasion, place and magnitude of the American forces to be used. Is it the 
delegate or the President, the Congress or the treaty-making power, i.e., the 
President plus two-thirds of the Senate? While there has been an opinion 
to the effect that after the agreement is made providing for the American 
quota—in which the President indicates the Congress will share—the de- 
termination of the use of the quota is the Security Council’s alone, in which 
the American delegate, however he receives his national instructions, has a 
single vote. If this were true, national sovereignty would vest in the Se- 
curity Council, since it could vote the United States into war, whereas the 
uniform opinion was expressed on the floor of the Senate that the United 
States was not abandoning its sovereignty. Not much credence is given to 
the view of unlimited Presidential or Council power, which seems contrary 
to the representations made by Chairman Connally and other spokesmen of 
the Administration. More weight is attributed to the opinion, expressed by 
Senator Vandenberg and Mr. Dulles, that the agreement or decision governing 
the use of American troops was to be effected by treaty, which means a two- 
thirds vote of the Senate. The Department of State representatives at the 
hearings before the Senate committee failed to challenge this interpretation 
by Mr. Dulles, and it was doubtless trusted by many Senators. It presup- 
poses an underlying Presidential agreement in each instance in which the 
Council votes on the use, probably among others, of American troops.. 

The trouble with this construction is a Constitutional orfe. The Consti- 
tution provides that Congress alone, not the treaty-making power, has the 
power to declare war and make regulations governing the use of the armed 
forces of the United States. Up to 1920 it had been uniformly held and be- 
lieved that a treaty, to be valid, had to conform to the Constitution of the 
United States.* In that year, however, the Supreme Court, by Mr. Justice 
Holmes, decided the important case. of Missouri v. Holland,’ in which the 
second Migratory Bird Act of 1918 was sustained, on the ground that it 
executed a treaty of 1916 with Canada, a treaty made “under the authority 
of the United States,” thus giving the Congress control over a subject, mi- 
gratory birds, not within the powers conveyed by Article 1, Section 8. 
Since that decision, it has been assumed that a treaty, if otherwise covering 
a matter appropriate for foreign relations, need not necessarily conform to 
the letter of the Constitution, unless prohibited, and that a treaty was like 
a Constitutional amendment. The present issue compels a reéxamination of 
Missouri v. Holland. We find that such delegation of the war-making power 
by treaty might have given pause to Justice Holmes, if it had not in fact 
changed the decision in Missouri v. Holland, We find that Justice Holmes 
said: 


$ Geofroy v. Riggs, 1890, 133 U. B. 258. 7 (1920) :252 U. 8. 418. 
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The treaty in question does not contravene any prohbibitory words to 
be found in the Constitution. The only question is whether it is for- 
bidden by some invisible radiation from the general terms of the 
Tenth Amendment... .8 


Since the power to declare war, however perfunctory it may have become, 
is expressly reserved to Congress by the Constitution, it may be doubted 
whether a treaty to this effect would be valid. Moreover, it implies that the 
President would first make the agreement and then submit it to the Senate, 
a procedure he has stated he will not follow. 

There remains, therefore, only Congress which has power to bind the 
delegate, and it is believed, unless the form of this government is to be 
changed, that this method must be followed.® If not, the delegate or the 
President could vote the United States into war, without Congress, and that 
would be contrary to the Constitution. The delegate can perhaps vote in 
the negative without Congress, but, it is believed, hardly in the affirmative. 
A correct procedure— Constitutional processes”—must be followed. 
However Congress may be notified of an impending vote in the Security 
Council, it must act before the President is warranted in executing its in- 
struction by communicating with the delegate. The delay is unavoidable. 
No agreement is necessary, but the limitations on size, occasion and place 
of use of American forces must be strictly observed. If the President makes 
an agreement to this effect, tentative at best, he can no longer “submit” it 
to the House. He is compelled to make it a treaty, which does not suffice. 
At best, it requires implementation by Congress before it is Constitutional. 
Considering the subject in the light of everything that has happened, it 
would seem that an Act of Congress is necessary |° to reconcile the Charter 
with the Constitution of the United States." 

Epwin BORCHARD 

8 Same, at 433-4, 

! Professor Corwin seems to differ from this opinion, although he finds no precedent in the 
landings abroad of American troops to protect American citizens. 

10 There is a recent disposition to “by-pass” the treaty-making power when action by 
Congress is necessary to effectuate a policy. This was done in the case of the Panama 
Resolution of 1942-1943, which carried out an undisclosed executive agreement and should 
have been a treaty; see Herbert Briggs, ‘Treaties, Executive Agreements, and the Panama 
Joint Resolution of 19438,” in Az. Pol. Sct. Rev., Vol. 37 (1943), p. 686. It was done in 
1944 in the case of UNRRA, when a multilateral executive agreement of 1943 was cast in the , 
form of a bill and, after changes by representatives of the Senate and by the Congress, was 
passed by both Houses; see Herbert Briggs, “The UNRRA Agreement and Congress,” this 
Journat, Vol. 38 (1944), p. 650. It was done in the case of the Bretton Woods Agreement 
in 1945, also cast in the form of a bill, amended in each house, and passed by both Houses: 
Cong. Rec., July 19, 1945, p. 7908, and July 20, 1945, p. 8008, It was done in the resolution 
by which the United States joined the Food and Agricultural Organization: Cong. Ree., 
July 21, 1945, p. 8043. In all these cases a treaty should have preceded the vote of Congress. 
pa See the following two quasi-officia]l statements on American law and policy: 


Senator Fulbright: “Within the short space of 5 years this nation has come to rec- 
ognize the utter futility and absurdity of passive detachment from the affairs of the 
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THE EXTENSION OF SOVEREIGN IMMUNITY TO GOVERNMENT-OWNED COMMERCIAL 
CORPORATIONS 

The fact that extensive commercial activities of modern governments are 
so frequently carried on beyond their borders by government-owned corpora- 
tions has resulted in an ever expanding reliance upon. sovereign immunity 
when such corporations are sued in foreign courts. This presents a. serious 
problem in the: administration of justice. The distinction between agencies 
of foreign governments engaged in a public function and those which are 
engaged in purely private commercial transactions has long been recognized. 
While the definition of these purposes is sometimes difficult in borderline 
cases, the distinction in general is valid. Thus a corporation for the produc- 
tion or purchase of petroleum exclusively for the supply of the armed forces 
should be entitled to immunity, while a corporation engaged in the general 
petroleum: business for profit in behalf of a country which had mavoualiees 
the industry should not be so entitled. 

The distinction between the public and private divit of state agencies 
which assert a claim to immunity before foreign courts was considered but 
not directly passed upon by the United. States Supreme: Court in the case of 
The Pesaro, and also in the more recent case of The. Baja California Both 
of these decisions were rendered in libel.actions against.ships claimed to be 
owned by a foreign government. In The Baja California case it was not 
disputed: that the ship was owned by the Mexican Government but at the 
time of the libel it was in the possession of a. Mexican corporation which was 
employing it for private profit. The ship.not being in the possession of the 
government which owned it, there was no direct interferenfe with sovereign 
right. : The general immunity of. the government was not denied. Mr. 
Justice Frankfurter, in his concurring opinion, went further and favored the 
removal of immunity not only from vessels not in possession of the foreign 


. world. Regardless of the skeptics, who think people never learn from éxperience, I 
believe our people now reco that neutrality and nonintervention constitute a dis- 
astrous foreign policy.” - (Cong. Rec., July 23, 1945, p. 8097.) 


Assistant Secretary of a Berle, November, 1948: “Nor have we any intention to 
scrap the well-settled policy of non-intervention in the affairs of other states. .'The 
policy of non-intervention in other peoples’ affeirs.is and must be the first principle of 

doctrine. . Unless this i tho settled practice of nanm there crinanent ponco at 

among peace-lo an no en’ a 

of Soren, run nang paneling sats and propa pig gO Permanent posco 

“if Senator Fulbright’s view becomes the official national policy, it can readily be iniagined 
that, without knowing much about the circumstances, the United States will be a party to 
every war ocourring anywhere. This is supposed to make for the peace of the world. There 
is a considerable opinion urging United States intervention to insure the conformity of for- 
eign domestic governments with American wishes. See Loewenstein, “The Trojan Horse,” 
in The Nation, Vol. 159 (1944), p. 235. Criticism i in Orton, The Liberal Tradition, New 
Haven, 1945, pp. 231-239. What legal effect the atomic bomb will have is unpredictable. 


1 Berissi Bros.-, 88. Pesaro, 1926, 271 U. S. 562. See the writer’s editorial comment in 
this Jourwan, Vol. 21 (1927), p. 742. 
188, Baja California v. Hoffman, 1945, 89 Law. Ed. Advance Opinions 533. 
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government but also from those in possession when employed for private 
profit, unless the department. of our own government charged with the con- 
duct of our foreign relations, or Congress, “explicitly asserts that. the proper 
conduct of these-relations calls for judicial abstention. Thereby responsibil- 
ity for the conduct of our foreign relations: will be placed where power lies.” # 
Under this view, a finding in favor of immunity by the'State Department 
would preclude any inquiry by the courts as:to whether the vessel was or was 
not. being employed: in carrying out a public: funetion. Although expressed 
as dictum, this view is in accord with the result reached in two earlier deci- 
sions of the United States Supreme Court relating to vessels owned and in 
the possession of a foreign government but engaged in commercial business 
for hire. In the language of Chief Justice Stone in. one of the cases, such a 
vessel is nevertheless “a public: vessel” 4 

This was. manifestly not the opinion of the State Department. as late as 
1927 when, in an action against a French corporation in which the French 
Government held a part of the capital stock and for which immunity from 
suit in the United States courts was claimed by that government, the Secre- 
tary of State advised the Attorney General that it had lomg been the view of 
the Department “that agents of foreign governments. engaged in ordinary 
commercial transactions in the United States enjoyed no. privileges or im- 
munities not appertaining to other foreign corporations, agencies and in- 
dividuals doing business here and should conform to the laws of this country 
governing such transactions.” 5 

What then is the limit of this power of the- political branch of our govern- 
ment to extend immunity from the jurisdiction of our courts? Is there any 
limit? The question has recently been presented in the Court of Appeals of 
the State of New York. In the Matter of the United States of Mexico v. 
Schmuck,* & writ of prohibition was issued against a Justice of the New York 
Supreme Court from taking any further proceedings in an action brought by 
a New York corporation upon a warrant of attachment. against funds in a 
New York bank, standing in the name of Petroleos Mexicanos, a Mexican 
corporation. This corporation was organized for the purpose of conducting 
` a commercial enterprise not only in Mexico but abroad. It was authorized 
to acquire property, to contract for the sale of its products, to borrow money 
and to grant credits and, among other things, to lease, exploit or operate 
refineries in foreign countries. The assets of the company consisted in part 
of properties expropriated by Mexico from various oil enterprises. The 
Mexican company had bought materials from the American company (the 


3 The same, at p. 539. 

4 Compania Espanola v. The Navemar, 1938, 303 U. S. 68 at p. 74. Accord: Ex parte 
Republic of Peru, 1942, 318 U. S. 578. 

5 G. H. Hackworth, Digest of International Law, Vol. I, p. 481, referring to United States 
v. Deutsches Kalisyndikat Ges., 1929, 31 F. (2d) 199, 202-203. 

* United States of Mexico v. Schmuck, 1944, 293 N. Y. 264. 
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plaintiff in the original action) under a contract which provided that any 
qyestions or disputes which might occur relating to the subject of the con- 
tract “shall be determined by the laws of the State of New York and/or the 
laws of the United States of America.” The Attorney General through the 


‘United States Attorney for the district, presented a ‘Suggestion of Im- 


munity” with respect to Petroleos Mexicanos and its property and attached 
a letter from the State Department. The suggestion concluded as follows: 
By reason of the premises it has been conclusively determined that 
said Petroleos Mexicanos is immune from suit and its property from 
attachment and this suggestion of immunity having been recognized 
and allowed by the Executive Branch of the Government, and this sug- 
gestion of immunity having been filed pursuant to the directions of the 
Attorney General of the United States, it is the duty of this Court to 
dismiss the action against Petroleos M exicanos for want of jurisdiction 
and to vacate any attachment or other process that may have hereto- 
fore been issued in this proceeding against any property of Petroleos 
Mexicanos. 

Confronted with this unequivocal statement, the Court of Appeals felt 
constrained to accept the fact that the corporation was “conclusively deter- 
mined” by the executive branch of government to be entitled to enjoy the 
same immunity from jurisdiction which the Mexican Government would 
itself enjoy, without further judicial inquiry as to whether, under the facts 
and the law, the corporation was indeed a governmental agent pursuing a 
public function. The only issue left open for. judicial determination was 
‘whether in this case the evidence shows that the United States of Mexico 
through its agent consented to be’sued’’; and the cause-was remitted to the 
lower court for a reference on this sole issue of a consent or waiver of im- 
munity.” 

The question as to what constitutes a waiver of sovereign immunity, al- 
though frequently a difficult one, is not here under consideration. It is of 
the greatest consequence, however, to draw attention to certain repercus- 
sions likely to follow the expansion of the principle from its origin as the 
immunity enjoyed by a sovereign prince, then extended also to the person of 
certain state functionaries, then to the property in possession of the sov- 
ereign, and now finally to a corporation endowed with fictional personality 
‘and engaged in commercial pursuits. We recognize the importance of not 
embarrassing the political department of government in the conduct of for- 
eign relations. We have grave doubt, however, whether the surrender of the 


` judicial function to examine the law and the facts upon which such immunity 


is predicated will result in the improvement of international relations. On 
the contrary, it tends toward a policy of perpetual appeasement which may 
lead to widespread abuse. It lays a burden upon the executive which, in a 


- constitutional democracy, should be more readily borne by the courts through 


regular judicial processes. 
7The same case on reatgument, 1945, 294 N. Y. 265. 
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The question whether sovereign immunity should be extended to agénts of 
foreign states engaged in commercial transactions will mount in importance 
with the nationalization of industry. In some countries all export and im- 


port is already completely in the hands of government. In others, eves,in +. ° 


hitherto so-called “capitalistic” countries, certain industries are coming into 
control and operation by the state. The problem in the United States is, 
therefore, not a mere question of jurisprudence, Federal or State, but one of . 
high policy as well. In departing from its previously expressed policy the 
State Department may, we believe, have unwittingly admitted a Trojan 
horse and taken a step which may lead to serious consequences. The courts 
have indeed surrendered to the place ‘‘ where power lies.” 

It would be interesting to learn whether the Department acts upon a mere 
ex parte application for immunity after process against the foreign corpora- 
tion has been instituted, or whether the plaintiff in the court proceedings is 
given an opportunity to be heard. Otherwise, the plaintiff has been de- 
prived of his right without his day in court, by action which the court now 
declares to be final. Again, is the action taken by the Department to be 
affected by the momentary diplomatic relations existing between the United 
States and the particular foreign nation? Would the action have been the 
same in the case mentioned, if the foreign state had been Argentina or Spain 
„instead of Mexico? 

All these questions are reridered even more perplexing when we contem- 
plate the new economic conditions resulting from the widespread ruin of the 
war. Cartels may disappear but in their place will come huge corporations for 
commercial business created and owned by foreign governments. Under the 
new immunity rule these will be free from process in our courts while native 
citizens and domestic corporations doing business with such corporations 
within our own borders will enjoy no such immunity at home or abroad. As 
there are no international tribunals to which such citizens and corporations 
may have access, they will be obliged to seek redress before the courts of the 
particular foreign state, although the transactions occurred within the 
United States. The threat to free enterprise which all of this implies is only 
too obvious. 

ARTHUR K. Kuan 


THE VALUE OF INTERNATIONAL LAW IN OCCUPIED TERRITORY 


International law has received some savage blows during the past few 
years but it has also functioned under many and varied circumstances. 
Interesting testimony on these points comes from the Island of Guernsey. 
On May 23, 1945, Jurat John Leale, President of the State Controlling 
Committee, addressed the statesmen of Guernsey assembled at the Royal 
Court. His address, which, as distributed in mimeograph by the Commit- 
tee, occupies twenty-two pages of closely typed foolscap paper, Was de- 
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scribed in the local press as “worthy of the great occasion of liberation after 
enduring the yoke of the enemy for nearly five years.” 

Jurat Leale had to deal with the occupants on behalf of the people of 
Guernsey. He gave a detailed account of his efforts to reduce requisitions, 
prevent deportations, stop the black market, and moderate regulations. 
Occasionally he moralizes about the propriety of attempts to deal with the 
occupants and concludes that on the whole it was wisest “realistically to 
accept a situation which we all deplored but which we were powerless to 
prevent” (p. 5) and that “getting other people into trouble is a doubtful 
way of displaying one’s patriotism” (p. 8). 

Throughout he interlards shrewd comments about German psychology, 
their inferiority complex, and the best way to deal with them. Sometimes he 
was successful, sometimes not, but he found international law a solid rock to 
lean.on. Only once was there a near atrocity when in the early days of the 
occupation the Germans threatened, unless they were satisfied that no one 
was harboring members of the British army, to shoot twenty of the leading 
citizens. 

Gi Three illustrations will indicate the methods used. A letter concerning a 
fishing ban got results: 

We have received the following letter from the Nebenstelle Guernsey 
of Feldkommandantur 515: 

“Fishing is dangerous at all times in the areas shown on the accom- 
panying sketch, due to the firing of hand weapons. I request you to 
call the attention of fishermen and other persons concerned in the appro- 
priate manner. The sketch is to be returned to me.’” 

We presume that these instructions originated from your office and 
with your approval. We regard the matter as one of major importance 
to the welfare of the population and I should like to take this opportu- 


nity of bringing to your notice some of the hardships which the popula- 
tion has suffered and is suffering today. 


The Jurat then narrates the hardships arising from the requisitioning of 
homes, vegetables, hospitals, schools, agricultural land, and bicycles, and the 
stopping of public wood-cutting. He continues: 


It has been our constant endeavour to make the Occupation, to use 

the words of the first President of the Controlling Committee, a model. 
The generally excellent behaviour of the local population is, we think, 
proof that we have not been altogether unsuccessful in achieving our 
aim. 
We hope we have not been unmindful of the difficulties of the Oc- 
cupying Forces and fully realise that some hardship is inevitable in 
such a situation as we find ourselves to-day. Whenever we have 
claimed the protection of the Feldkommandantur of the Hague Con- 
vention we have been given the explanation that military necessity is 
the overriding consideration and sometimes we have received the answer 
that the island is regarded as a front line position and that in such cir- 
cumstances the Hague Convention cannot be applied. We do not 
know on what bgsis such an explanation is founded. 


z 


A 
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In the case under consideration, the declaration that the areas indi- 
cated on the sketch which accompanied the Feldkommandantur’s letter 
are dangerous at all times to fishermen appears to us to allow of some 
modification. The areas on the North and South Coasts are at present 
of particular value as fishing grounds and the arrangements now in force 
whereby fishermen are warned by the Harbour Guards when shooting 
practice is taking place have, in all but a few instances, operated suc- 
cessfully. With regard to the area on the West Coast, its denial to us 
at this time comes as a great disappointment, since we are at present in 
negotiation with the Feldkommandantur and the Harbour Authorities 
for the opening of a fishing port at Perelle Bay, and the area concerned 
is one of the principal fishing grounds. 

I ought in conclusion to point out to you that there has been a most 
noticeable increase in the Death Rate and in the number of days lost 
in sickness during recent months. We are hoping to build up some- 
what the health of the population this summer in anticipation of a winter 
which may prove the severest test of endurance yet imposed on our 
people and a drastic reduction in the quantity of fish available in place 
of the increase for which we were hoping cannot but seriously affect our 


aim. 

You will realise that these are difficult times for us in this island and 
my approach to you is dictated by my responsibility. I feel it is my 
duty to make the most earnest appeal to you for a reconsideration of 
your decision and that before decisions are arrived at you will always 
give the fullest consideration to the hardships which directly or in- 
directly may thereby be inflicted on the civilian population. 

T reply was of a somewhat vague nature but the ban was later 
ifted. 
e 


conversation concerning the requisitioning of a store was unsuccessful: 


I can only speak for myself and it may be—though I don’t think it is 
—that I received preferential treatment. The Germans were never 
ruder to me than I was to them. They may have shouted at one an- 
other, but they did not shout at me! 

. Here is a type of interview which took place. It occurred when we 
received information that they were going to requisition Young’s Store, 
the only good one remaining to the Essential Commodities Committee. 

This took place at Grange Lodge on May 26th, 1948. Messrs. Love- 
ridge and Guillemette were with me and on the German side Major 
Kratzer and Inspector Zachau. These are the minutes:— 

Mr. Leale explained that the Guernsey representatives had called 
at Grange Lodge to ask for the help of the Feldkommandantur in 
stopping the requisitioning of Young’s Store. He said that this was the 
main food store under the Essential Commodities Committee’s control, 
and that, in view of the fact that the German authorities had already 
taken practically every available store in the island, the matter was ex- 
tremely serious for us. 

Major Kratzer said that the store had been promised to the German 
Authorities in his absence, but that St. George’s Hall was offered to us 
in return. 

Mr. Leale said that St. George’s Hall was certainly bigger than 
Young’s, but that it was not a store but a skating rink with Many en- 
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trances, making it particularly liable to pilferage. In addition it was 
not vermin proof and bordered on two sides by a timber yard there 
was constant danger of fire. The recent German order in the papers 
made it clear that from the German point of view the risk of fire had 
increased considerably recently. 

Major Kratzer said he was very sorry, but the ruling had been made 
and Young’s Store would have to be vacated. 

Mr. Leale said that in that case he was forced to appeal on grounds of 
International Law. He quoted the Article from the Hague Convention 
which states: ‘requisitions . . . shall be in proportion to the resources of 
the country” and he claimed that in view of the fact that the German 
Authorities intended taking the last store suitable to our needs, their 
requisition was definitely out of proportion to our resources. 

_ Major Kratzer said that the reason for vacating St. George’s Hall 
was that if Young’s Store was taken instead there would be a saving in 
the number of guards necessary for the protection of their food supplies. 

Mr. Leale said that in that case it appeared to be a military conven- 
ience rather than a military necessity which was the cause of the proposed 
transfer, and he doubted whether in that case they had the right to 
requisition at all. 

Major Kratzer replied that it was necessary to save men everywhere 
and that the Occupying Forces could requisition what they wanted and 
had a right to decide themselves what constitutes military necessity. 

Mr. Leale reiterated that they only had the right to requisition in 
proportion to the resources of the country. 

Major Kratzer said that obviously the Occupying Forces would take 
the better building for themselves and he suggested that if the island 
were occupied by British Forces they would do likewise. 

Mr. Leale claimed that that was not an answer to his contention and 
Major Kratzer replied that the decision had been taken and the transfer 
would be made. 

Mr. Leale said that he assumed that he was expected to give away 
the rights of the Guernsey population under international law and the 
reply was that he need not give his consent since the transfer was ordered 
by the Occupying Authorities and not by him. 

T. Leale said he must consider what else he could do and that he 
would certainly put his protest in writing. 

Major Kratzer said he was ready to place Mr. Leale’s appeal before 
the Kommandant if Mr. Leale so desired. 

Mr. Leale said he was giving notice of appeal, and asked that the 
a suspended until the result of such appeal had been made known 


Major Kratzer said that International Law did not apply but that 
he would agree to suspend the order for the time being if the work of 
emptying St. George’s Hall had not been carried too far. 

He undertook to get in touch with the German Authorities concerned 
immediately and, whether the work could be stopped or not, to forward 
the Controlling Committee’s protest to the Feldkommandant at the 
earliest possible date. 

The Kommandant was the head man in Jersey. We learned in due 
time that our appeal was turned down and so the store was lost. 


A protest concerning potato requisitioning near the end of the occupation 
when food was scarce displayed a note of desperation: 
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“T have learned with the utmost dismay that you are taking from us 
20 tons of potatoes. I can protest, but I cannot prevent you taking 
them. I can claim that your action is contrary to International Law, 
but I know you will deny this. I have decided to sink all pride and 

_ appeal to you as man to man and in the name of humanity to replace 
the potatoes you take by other foodstuffs of equivalent food value. If 
your contention is that your troops must have potatoes, you cannot fail 
to understand the full implications of what I mean when IJ say that our 
people must have food. 

“You are German, I am British. It may be a difference of outlook 
but I cannot reconcile you taking potatoes we so badly need with risking 
German lives to bring us supplies. Some day this dreadful war will have 
ended and the occupation have become a matter of history. I think 
that you know my outlook on life sufficiently well to believe that I speak 
in all sincerity when I say I would sooner pass into post war days en- 
couraged by the thought of the latter action than soured by the memory 
of the former.” 

When I wrote that letter I thought I might do good by reminding 
them—in all sincerity—that while their opinion of us might have for us 
awkward immediate consequences, in the long run, our opinion of them 
was going to be vastly more important than their opinion of us; that 
ultimately humanity would judge between us. The letter had not the 
slightest effect. 

However, our duty became plainer and plainer, it was to emphasize 
and to emphasize again that the Island simply could not continue to 
work on its rations: that we were heading straight for a collapse and 
that for this state of affairs they must accept the responsibility. As we 
often said to them “we cannot prevent you taking our roots or potatoes, 
but we want to point out to you without any shadow of doubt or mis- 
understanding that the consequences of your action are going to be that 
men simply will not be able to work.” 

Fortunately for us they made two very bad mistakes just at the time 
that they were giving us this display of ferocity. They requisitioned 60 
tons of beans and, if you please, 1,000 of potatoes. It wasn’t so difficult 
if show the absurdity of these figures, Our reply could hardly be other 
than: 

“Tf you take this from us, then that is the end.” This brought them, 
in their turn, against the hard facts of the situation. It showed them 
an island where no one could work and where chaos reigned. 


Generalizing on these and other experiences, Jurat Leale says: 


There seems to be an idea prevalent that if only one was firm enough 
the Germans would give way. I don’t know on what basis this theory 
is founded. I know of no kind of proof that can be brought forward to 
substantiate it. It assumes that at heart they were a pack of cowards, 
but even if they were, which isn’t proved, it doesn’t become any clearer 
why they should be frightened of anything we could do to them. They 
were always at the right end of the gun and up to the last. few months 
they were confident beyond a shadow of doubt that they would win the 
war. 

Underestimating one’s opponents is a very common form of human 
error. With individuals it brings its own punighment and is therefore 
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just foolish. With Governments the punishment is passed on to the 
community and it is therefore unpardonable. To have underestimated 
the Germans either in intelligence or courage would merely have brought 
down more sufferings on the public. 

My own view of the matter would be this: the Germans were human 
enough to prefer a quiet life to one of troubles. I am ready to believe 
that a realisation of the fact that we would make a fuss when they issued 
orders that we disliked may have restrained them. This means—apart 
from anything else—it was probably sound diplomacy periodically to 
fight really hard against their orders. If you couldn’t change the one in 
dispute, you sould hope that you had done something to prevent the 

. next one coming along. 

Full marks for wishful thinking should be given to those who patheti- 
cally clung to the idea that the Germans would shudder if we showed 
our teeth and snarled. 

It has been asserted that we should have told the Germans to do their 
own requisitioning. As a reply may I point to one occasion when, to 
the regret of those concerned, they did this. A notice declared that any 
hay not cut by July 5th, 1944, would be confiscated. The upshot of this 
notice was that the units gave a very liberal interpretation to this per- 
mission and some farmers suffered accordingly. A requisition was bad 
enough, but you knew where you were. To say to them: “You must 
do your own requisitioning,” was tantamount to saying: ‘‘Go and help 
yourselves to as much as you like.” Practical experience proved that 
nothing was to. be gained—but much could be lost-—by forfeiting any 
measure of control we were able to exert. 


In these cases international law is shown in operation but Jurat Leale does 
not let it go at that. He formulates his opinion of the value of international 
law: 


But there is such a thing as International Law and I now want to pass 
on to this subject. 

There seems an idea about that International Law is a series of rules 
which forbid the occupying force from doing certain things which the 
occupied people deem to be undesirable. But there is much more in it 
than that. Whatever may have been the intentions of its authors It is 
not a very precise document when you come to apply it. Again and 
again one had gone to it hoping for something definite and tangible, only 
to be disappointed in finding that the statement you seek turns out 
on examination to be ambiguous. Under the Hague Convention the 
Occupying force has both rights and responsibilities. The Occupied 
also have their rights, but they also have their responsibilities—good 
behaviour, for instance. 

The Convention itself is a short document, but with it, in the book of 
words, is printed a commentary which is much longer, but which has 
not the same authority. This is written presumably by some eminent 
British lawyer. Its great value is that it sets the standard of behaviour 
for British troops when they occupy a country. One could use it to tell 
the Germans that if they didn’t behave like that, well, they were setting 
a lower standard than the British under similar circumstances were 
A a to keep. They were always susceptible to arguments of this 
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To show how ill equipped we were for dealing with our problems, I 
may say that the Germans had been here for 12 months before we 
found a copy of the Hague Convention. 

In August, 1948, the Germans made our armoury: for attack and 
defence more complete by presenting us with a German commentary on 
the Convention. We had it translated and lapped it up. 

The Germaus. ordered growers: to grow crops and: fishermen to catch 
fish forthem. Both these classes came to see us and: with the same ques- 
tion ; “Have the Germans the. right to foree-us to work for them in this 
way?’ 

Now, in our commentary on International Law, it is laid down quite 
clearly that the. occupying power has the right tø requisition the services 
of tradesmen such as butchers and bakers: F talked the matter over 
with Mr. Martel who-felt that he could not honestly draw any line be- 
tween a baker on the one hand and a grower or a fisherman on the other. 
I accepted this and so informed: those involved. 

As you will readily believe these conclusions were unpleasant ones at 
which to arrive. They seemed unpatriotic. I remember a grower to 
whom I had given this advice looking at me and his eyes said plainly 
what his mind was thinking: “You are not much of a Briton.” In one 
sense he was quite right and, truth to tell, I was not feeling particularly 
heroic at the moment. But that was a very superficial view. In the 
long run I have no doubt whatsoever that our rights and interests as 
British people were being safeguarded by sticking to International Law 
through thick and thin. We followed the example of those who take 
partners for life. We espoused the Hague Convention “for better for 
worse, for richer for poorer, in sickness and in health.” To have flirted 
with the Convention would have been to have displayed bad morale 
and a patriotism based purely on opportunism. 

Under International Law the right of the occupying force to requisi- 
tion goods and services is undeniable. These fall into two main cate- 
gories: Goods and services generally which may be taken but only in 
proportion to the resources of the country. There are, however, certain 
other items like transport which may be seized in their entirety. So 
when vehicles were taken, though we may have disliked it, there seems 
to be no doubt that the occupying force could, without any infringe- 
ment of International Law, have made much bigger inroads into our 
transport than they actually did. 

Now as to services. No one can be forced to take part in military 
operations against his own country. What that means is not clearly 
defined. Our own commentary says that it is not allowable to force 
men to work on fortifications or entrenchments. As soon as they began 
to call men up, on reports from Mr. Johns I wrote to the Germans point- 
ing this out to them and asking for an assurance that they were in agree- 
ment. There was no answer. Later on we got the German commen- 
tary and were surprised to find that, under it, the number of tasks to 
which men could be set was very limited indeed. 

I wrote again and asked that the men concerned be made acquainted 
with the position. Their reply stated that islanders would not’ bère- 

uired to work on fortifications and entrenchments and pointed out». 
that on the back of the calling up notices were “Conditions of Work,” 
which inter alia read as follows: “Service of labour i is not demantied for 
work of any kind against your own country.” 
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One had to be careful. If one blundered tactlessly the Germans could 
so easily have replied: “We wouldn’t think of forcing anyone to do any 
work at which you demur, but no one can possibly have any objection to 
their being sent to France to build bridges or to the Rhine to clear away 
the debris left by the bombers and we will replace them here by workers 
from the Continent.” 

The men forced to work for the Germans were in a difficult position. 
The Germans held so many trump cards. But even if it is not as full or as 
specific as one could hope, the Hague Convention is a standard of be- 
haviour during occupations and it provided something on which we 
could base appeals. I am not going to pretend that we and the Ger- 
mans agreed often about its interpretation but they were definitely 
susceptible whenever it was quoted to them. It does provide a check 
on an Occupying force. They cannot and they do not flout its author- 
ity. They did say that it did not apply to certain circumstances to 
which we claimed it did apply, but they do not openly defy it. They 
did not except perhaps once say: “We agree that International Law 
says we can’t, but we are going to all the same.” 

Our position in this island was unique. We were a small community 
under the German Army, cut off from the rest of the world. The Hague 
Convention is real and solid. When you have it on your side, you feel 
less alone. It is something of civilisation which war with all its. bru- 
tality cannot expel. 


Summarizing his experiences of the occupation, Jurat Leale concludes: 


In our own Commentary on the Hague Convention we read: “If 
contrary to the duty of the inhabitants to remain peaceful, hostile acts 
are committed by individual inhabitants, a belligerent is justified in 
requiring the aid of the population to prevent their recurrence and in 
serious and urgent cases in resorting to reprisals.” 

The word “reprisal” has an ugly sound and indeed denotes an ugly 
thing, from the cruder forms of which we have been free. The be- 
haviour of the people has except for a few isolated instances been seemly, 
sensible, realistic and in harmony with the rules of International Law. 
Ours has been, indeed, an Occupation in which neither side went to 
spectacular extremes. When one hears in other places of war criminals 
and Quislings and the Gestapo as being its chief actors one rather heaves 
a sigh of relief that ours wasn’t that sort of an occupation. 

We shall associate the occupation with hunger and cold and home- 
lessness rather than with dramatic arrests and sensational sentences, 
when one’s heart beats faster with apprehension at the very thought of a 
German court. 

If one were to describe the Occupation as a reign of terror, one might 
well lay oneself open to a charge of exaggeration. It would be truer to 
say that though we did not go in daily fear of our lives, we could never 
escape far from the anxiety arising out of the feeling of insecurity for our 
homes and our belongings and our liberties. On the whole it would 
probably be truer to associate it with requisition orders than with the 
nails on the jack boot. We could never during our waking moments 
escape from the ugly fact that our island was occupied by German 
troops, yet I do not think that generally seen we were sickened by 
hrutalities nor except in spasmodic outbursts did we hear much of the 
rattling of the sayvord of the Prussian bully. 

* * * * * 
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I do not know how many Germans passed through our island durin 
the Occupation. Tens, probably hundreds of thousands. What did 
those men think of us? What kind of reports did they take back with 
them about the British people who ae beak living in the islands? I 
like to feel that those who came here with a respect for the nation to 
which we belong, found no reason to lose that respect, and those who 
came with their hearts full of hatred for us had cause to think again. 
If I am right, I say again that if Guernsey has been able to do but little 
in winning the war, she may, by her behaviour towards the foes of her 
country, have made a real contribution to the future peace of the world. 
That is something of which I, at all events, am not ashamed. 

Now that it is possible to see the Occupation as a whole and to get its 
various phases and events into a true perspective, without allowing the 
anxieties and worries of the moment, to distort the picture, it is our 
duty to do some hard thinking. Spectators, they say, see most of the 
game. That is as may be, but probably the most shrewd of all specta- 
tors is the player as he, in reflection, lives the game over again when the 
final whistle has gone and he is at ease. 

What I have in mind is really a very sobering thought. It is this: 
these islands are the only British territory to have been occupied by 
German troops. We and we alone of Britishers can from personal ex- 
perience speak of the time when German soldiers have lived among us. 
This may well give us the right to be heard when the future relations 
between our own country and the Reich come to be determined. 


+ * k * * 


From the Occupation of this island by German Forces, grim though 
the experience has been, we have all doubtless learned salutary lessons. 
But there is one that I think we have been taught above all others and it 
is this: Never in the past have we valued liberty as we shall value it in 
the future. If that thought dominates our political, social and indus- 
trial lives then good may yet come out of evil. If because of our trials 
we realise, as we have never realised before, the meaning of freedom to 
the human spirit, then those cruel years from 1940 to 1945 will not after 
all have been wasted, but, on the contrary, out of the wreckage of the 
weary and seemingly useless years, we shall have rescued and indeed 
refined that conception of life which alone entitles us to bear the name of 
men. 


The account shows that common sense can do a good deal to adjust a com- 
munity to the painful situation of military occupation. It also shows that 
international law is a protection which the occupant will often heed, not 
from fear of any direct sanction, but from. pride, convenience, the opinion of 
posterity and the uncertainty of the consequences of violation. The value 
of detailed and precise rules is also emphasized. General principles and 
standards, useful as they may be for courts, are of little value in situations 
where international law is administered by civilians and soldiers with no 
expert knowledge of the subject. The international lawyer, no less than the 
people of Guernsey, may, however, rejoice to know that international law 
‘is something of civilization which war with all its brutality can not expel.” 

+ Quincy WRIGHT 
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THE LAWS OF WAR AND THE ATOMIC BOMB 


The invention and use of the atomic bomb should clarify our theories rela- 
tive to the application of the principles governing the laws of war. In the 
case of a great world war, when the role of the few neutral nations is com- 
paratively insignificant, the very nature of the conflict seems to deny the 
existence of any supreme vr overruling law. Nevertheless, even in such a 
war the contesting group of states do acknowledge and more or less faithfully 
observe military treaties and agreements. In general also states having 
recourse to war have observed the convention signed in time of peace by 
which they agreed to give a previous notice of their intention to attack. The 
Japanese treachery in this regard is an exception to the modern practice of 
the civilized world. The states have also observed, save for retaliatory 
measures, the conventions concluded in anticipation of war regulating the 
laws of war and the treatment of prisoners. 

..When we examine the sanctions of these rules, we find that it, lies in the 
fact that such observance is in theinterest of all concerned” Any temporary 
or incidental advantage to be gained by a disregard of these rules, it is recog- 
nized, would be overweighed by the deterioration of the conflict into pure 
savagery.,?In other words the laws of war are observed because generally 
speaking and by and large they help to protect the interests of both’ parties 
and promote the efficiency of military operations. Whenever any of the 
laws of war have been found to be‘a\definite and permanent obstacle to the 
achievement of the’objectives of war'the sanction of common interest and 
the reason for the eontinuance of the rule has disappeared and the rule has 
not long been observed.: ` In some cases such a rule does survive for a certain - 
period because public sentiment supports it;.and it would not be effective 
fighting to conduct military operations in defiance of this opinion. ‘This 
opposition of public opinion to the effective application of the rational prin- 
ciples of the laws of war is especially felt in this era, when all governments are 
swayed and largely controlled by popular sentiment. This aberration and 
interference with the rational application of the laws of war may disappear 
when democracies have learned to rely morertirgely upon the scientifically . 
derived views of their competent experts. In the meantime military com- 
manders, in order to secure necessary governmental support, must take 
popular sentiment into account. This they must do even when they may 
understand that the popular views interfere with the effective prosecution of 
military operations and are of a nature to retard the achievement of the aims 
for which the war has been undertaken. i 

' ‘There is at present widespread popular support for two irrational and 
erroneous ideas in regard to the conduct of war. The first of these is the 
false notion that war is in the nature of a fair fight, in which the contestants 
should employ only the recognized weapons.of warfare. & Whenever a nation 
has discovered or employed a new weapon or means of attack, it oe been | 


we 
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regarded by the opponent as an unfair and treacherous act, and this irra- 
tional and sentimental attitude will be found to be shared by a certain propor- 
tion of the citizens of the innovating nation. So it was when firearms were 
first introduced, and more recently chivalrous naval commanders condemned 
the use of red-hot or chained cannon shot. Nevertheless the true principle 
that any means is legitimate that will conduce to effective fighting has. al- 
ways prevailed in the end to surmount popular outcry and validate the use of 
each new weapon. ‘} Yet an outburst of latent popular sentiment against any |. 
new weapon seems even today as likely to occur as ever. Time was perhaps 
when the fair man-to-man fight principle had social valué for the survival 

_ of the most effective tribal groups. In any event this ideal must now be, 
regarded as obsolete and a counsel of ignorance. The fallacious sentiment 
that war is like a fair fight must be considered to be an inhibiting dogma that 
retards the efficiency of military operations. 

e second irrational and sentimental popular opinion ‘relates to the in- 
violability or-immunity_of-civilians from the effects of military operations. 
Formerly it was contrary to the dictates of military efficiency to molest or 
interfere with civilians over and above the exaction of the necessary requisi- 
tions and contributions to meet military needs. In actual practice it was 
found that the best results could be obtained for the troops by paying for 
these requisitions. Accordingly the obligation to pay or give a receipt was 
recognized by the Hague Convention as arule of warfare. Similar consider- 
ations explain the practice and, within the limits of military necessity, the 
obligation net to pierre with the normal administration of occupied 
territory. 

.The conditions of a warfare have, however, greatly weakened, if 
they have not entirely destroyed, the rational significance of this rule. 
Formerly a nation was defeated and forced to yield when its relatively small 
armed forces in the field were overcome. But today the whole nation is i 
arms and the victory is won by breaking the will of the whole nation to con- 
tinue the fight. Hence it has become logical to bring pressure to bear on the 
civilian population in order that they may induce thé government to yield. 
In the case of a totalitarian government, which has such complete control as 
to make it possible to disregard civilian influence and popular opposition, the 
enemy may have no choice but to direct operations against the whole nation 
until the government. is forced to-yield either from-national collapse or in the 
interest ol national auizixal, FAnother consideration subjects the civilians 

ectly or incidentally to the dire effects of warfare, namely the fact that 
practically every phase of national activity contributes to the support and ' 
success of modern war. When traffic and indusirial centers are bombed, it 
serves & very direct and important military purpose. . The incidental civilian 
loss and suffering is also of military advantage in that it weakens the enemy’s 
morale. This advantage may be somewhat counterbalanced by,the senti- 
mental humanitarian objections referred to above.. When each of the con- 
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testants may expect to derive the same advantage from an exemption, it 
would be a case of wanton destruction and needless cruelty not to enter into a 
self-denying agreement-or to observe in common practice a mutually ad- 
vantageous rule. 

The fact that poison gas waa not used to any extent in Europe during 


¡World War II may have been due to the recognition of such common ad-- 


vantage, or it may have been that a possible allied advantage was foregone in 
‘deference to allied sentimental considerations of humanity. Under modern 
conditions of warfare the ancient rule forbidding the use of poison and the 


conventions condemning poison gas have become irrational and are likely to ` 


prove a trap for the more humane nations. Now that Great Britain and the 
United States have the greatest naval and commercial fleets it might be in 
the general interest of humanity to proscribe the construction and use of 
submarines. For submarines could only be of real importance in a world 


war, and in such a war surface naval and air-forces would suffice for the con- , 
duct of hostilities, without the submarine’s destruction of seaborne com- 


merce, so disastrous for postwar recovery. But this elimination of sub- 
marines would require the agreement of the three other members of the 
Big Five. It remains to be seen whether international coöperation has ad- 
vanced so far that they will be willing to forego the devclopment of this 


weapon which tends to minimize the advantage of a power that controls the’ 


surface and the air. In view of their probable answer it is doubtful if the 
_____proposal will even be made. 
comes the atom bomb to force a more fundamental seasching of the 
nire of warfare and the legitimate means for the pursuit of military ob- 
1 jectives.4/In view of the frightful efficiency of the bomb and the consequent 
indiscriminate destruction of-civilian life and property, it has aroused a con- 
~ siderable popular opposition. At the same time our military and govern- 
mental authorities have given it their support on the ground that it hast 
the defeat of the enemy with a consequent saving of the lives of Allied 
soldiers. The argument might well be made that the bomb had the effect of 
saving more civilian Japanese lives than it took, and that it saved as well the 
lives of countless Japanese soldiers. Furthermore it may have saved the 
very national existence of Japan. It may have been a blessing in disguise to 
the Japanese nation: the Divine Wind that ac Japan from national 
hara-kirt. 

When the pros and cons are summed up and all thë arguments heard, it 
will be found that, pending a more perfect world organization and union 
shown to be capable of preventing wars, the laws of war cannot rule out any 
means effective to secure the ends of war. Nevertheless, when both parties 
derive an equal advantage from the recognition of a certain exemption or 
immunity, it will ordinarily be observed. This salutary principle rests upon 
the common interest of all states and ofall humanity to avoid even in war 
any unnecessary waste orscruelty. The effective application of this rule it- 
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self rests upon the obligation to observe good faith, even with the enemy. , 


' The obligation to observe good faith becomes a primary rule of the laws of 


war. . 

“If-Great Britain, Canada, and the United States can expect to keep the 
technique of the atom bomb secret, it would-hardly be reasonable to expect - 
them to forego this advantage, any more than it would be to expect them to 
make public any other plan of military defense and the military advantage 
derived from superior research or administrative organization. If, however, it 
is considered that other states will soon be as competent to manufacture and 
employ the bomb, it might be argued that it would be of general advantage 


for all the states to agree not to use the bomb.’ Such a proposal is based 
upon a chimera.’ In the present stage of international morality, such an 
agreement would place the most civilized nations of good faith at the mercy 
of the most unscrupulous and treacherous. Hardly more feasible would’ 
be the proposal to place the bomb under the control of an United Nations 
Commission. There would be the danger that in the course of time the 
Commission might become a pretorian guard and turn against the richer, - 
self-denying states their own invention. f The only way out, the only way to; 
advance the cause of civilization is to continue to perfect the use of atomic)’ . 
energy, 80 as to be ready to use it when necessary, gs-awmeans of defense’ | - 
against aggression. It should serve ds w potential instrument to support the. . -. 
authority of international law and the efforts of the United Nations to pred: : 
vent aggression and to secure coöperation for the common weal of all nations. ` 
and of all humanity,» oe z ¢ 
It is obvious that the refusal to disclose the secret of the atomic bomb an&®, 

the results of our subsequent atomic research will arouse widespread’ hos- 
tility and suspicion as to our motives. To allay this we must make our. 93 












n thé ground of humanity, thro 
tiong. It must mean every’ effort on our 


to. avoid narrow, isolated, 
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nationalistic action. It also will call fo f the de 
fects a ifficulties of other nations les: ated-than-oursetvts 


In this connection we should consider another aspect of the sanction of the 7 
laws of war: the punishment of violations. It is important that we do not 
employ our victorious force in vengeful action; that we remember that 
punishment is only justifiable for the reform of the criminal or as a deterrent 
example. The procedure for the trial of violations of the laws of war should: 
be in strictest conformity with the requirements of due process of law, and /c4 
we should be as ready to try our own violators as those of the enemy. We \ & 
should not twist the lew or make ad hoc innovations to meet our present - 
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esires for retribution. We should take into account the emotional strain of 

ombed civilians who have lost their homes and loved ones through what 
hey erroneously believed were acts in violation of the laws of war. | Mag- 
nanimity and the conservation of our energies for constructive purposes will 
protect our true interests and further our world influence better than the 
postwar prolongation of the pursuit of vindictive retaliation. `. In as far as 
possible it may be the part of national wisdom to let ‘the dead past of war 
atrocities bury its horrors while we move on to better things. Before the 
bar of history a nation’s glory may depend more upon its record for generous 
magnanimity and understanding charity than upon its wealth and military 
prowess. i 

Exipry C. Srowniz 


P 
BASIC ENERGY AND INTERNATIONAL LAW 


The effects on international organization and international law of the 
success which seems to be imminent for th efforts of human bo To Te- 
lease and control for their own uses own uses the basic energy of the universe, hitherto 

locked up in those intinaste cells of the foree-stuff which we hypothetically call 


atoms, can, of course, only be ly Imagine imagined at the present moment. It 


is, s, however, necessary for students of this field to give attention to that 
question and to do the best they can to visualize the probable course of de~ 
velopments in this connection. Otherwise they will be caught unprepared 
by these developments and also appear hopelessly out of touch with the 
realities of life and the needs of the world community. In the face of recent 
and imminent developments of both the power of destruction of human life 
and_welfare and also their improvement mae quitbitg ove sovarsian 
equality and the League of Nations seems criminal infantilism. Tentative 
estimates of probable developments can always be revised, up or down as 
may be needed, provided we do not become hysterical in our conjectures at 
the start, in spite of the greatness of the provocation. 

Not the least important aspect of the problem relates to the effects of the \ 
discoveries in question ! on the normal conditions of human life, the patterns 
of that life themselves, and international organization and international law 
in time of peace—to employ the traditional categories for a moment. The 
achievement of unlimited mechanical power and unlimited facilities ‘for 
satisfying human wants (what would be called unlimited wealth in a com- 
petitive society) would so modify the bases of human relations as to render 
many present social and political institutions superfluous or impotent. The 
state is built to a very large extent on the factor of limited supplies of desired ` 
goods, especially food and clothing, and power (heat, light, transport, and 
so on), and upon competition for these goods, and the international com- 

1 We shall assume here that methods have been discovered and devised for releasing un- 
limited engrgy from one or more types of matter and for controlling this energy and applying 
it to human uses; neither pf these ends has yet been fully accomplished but both seem 
more or less imminent. 
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munity (together with its tool international law) is likewise so built to a very 
great extent. Elimination of that factor—though the factor of production 
cost has still to be accurately estimated in the civil exploitation of the atom— 
must certainly have extensive revolutionary effects. One is tempted to 
anticipate such profound changes in human society that this modest thing 
called international law, and even this somewhat breader thing called inter- 
national organization, will become quite outmoded and be quickly and 
lightly dropped and forgotten. 

This is possible. It has always been obvious to more afective students 
of the problem that international law and organization, like all other mo- 
dalities of federation in the generic sense,? might be mere temporary 

ts, pending the development of unitary social life and political organiza- 
tion in the world or in any region where they were applied. In so far as The 
effects of atomic energy reduce the reasons for perpetuating federal arrange- 
ments and open the door to early unification of all human society, law, and 
government, this trend would be very probable. On the other hand, num- 
bers of the reasons for federal arrangements are quite unrelated to physical 
necessity, scarcity value, or other economic considerations; such are all 
differences of race, language, religion, and other geo-social culture patterns. 
Federalism is not necessarily a mere fauie-de-mieur but quite possibly the 
| ideal political form whereby general uniformity and local variety can be 
reconciled on a stable and permanent basis. Even in a Utopia of plentiful 
food, clothing, shelter, health, and communications there might well be 
much room and much need for federal forms and for interstate law. 

As for the application of atomic energy in a state of war, the atomic bomb, 
and all of the questions raised in this connection, that is a very different 
matter and yet here the probable or the reasonably certain implications 
seem surprisingly—perhaps disappointingly—limited. There is, unfor- 
tunately or fortunately, no possibility of any one or more countries keeping 
secret the formula for the manufacture of such bombs, so that the limitations 
on their use must, as in the case of other weapons, be those residing in the 
wealth of the nations and the calculus of probable advantage and disad- 
vantage—well illustrated by the failure of both sides to use gas in the recent 
war. It must also be obvious that joint international control must also be 
extremely difficult for purely technical reasons and above all because of the 

` absence of real international solidarity. Agreements to eliminate or limit 
such use turn, in absence of an effective community control system, upon 
such considerations also. Finally it inust be remembered that the effect of 
any new weapon upon the morality and practice of war and social relations 
in general depends upon the capacity of the ruling classes or groups in society 
—today the proletariat, and the lower middle class, exploited by the poli- 
ticlans—to appreciate the situation and judge and act accordingly. 


2 Needless to say, this term is here used in contrast to unitary political orgarfization, not, 
erroneously, as tending in that direction. 
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In view of all of these factors the atomic bomb is not certain to have 
any revolutionary effect on war or on the law of war, although it may just 
possibly have some such effect. The application of atomic energy in the 
economic sphere—so to speak—might eliminate many of the factors which 
make for competition for raw materials, sales markets, and so on, and thus 
remove many of the causes of war, but thisis another matter. It will shortly 
be available to all states—the two billion dollar cost was characteristic of the 
experimental stage—but it may be expected to remain, like other highly 
developed and expensive weapons, the virtual monopoly of some eight or ten 
states; it would possibly be worse for humanity if a monopoly by any one or 
two or three states were possible. It may quite possibly prove, on the other 
hand, that the atomic bomb will seem so dangerous.to the nations that they 
wil¥ eschew its use voluntarily—just as duelling became too dangerous to be 
fun any longer after the development of the revolver. The danger of serious 
injury to both parties becoming so much greater than the possibility of any 
gain to either. ... Even the dullest and least generous could, it would 
seem, appreciate such a situation without too great delay. 

The implications for present action do not seem too obscure. The prob- 
able consequences, in the near future, of the release of the basic energy of the 
universe without, as yet, perfection of the technique of its control and 
manipulation do not seem sufficiently revolutionary, for good or for evil, 
to make either advisable or practicable efforts at revolutionary action in 
international law and organization, especially in view of the difficulty of 
achieving popular understanding of the danger in various countries. There _ 
would seem to be no warrant for scrapping the United Nations Charter 
and other current projects for organized international activity in the hope 
of achieving some millenial unitary world state and government. On the 
other hand devotees of the international solution for human problems 
should remember that sudden revolution is possible in both mechanical 
technique and even in human thought, feeling, and behavior. They should 
be prepared to take advantage of any opportunity for promotion of world 
solidarity and common welfare—even at the painful price of seeing their own 
solution for humanity’s problems superseded in favor of a unitary system of 
world law and government if that seems appropriate. Of one thing we may 
be sure and that is that all our existing legal and political institutions are 
soon going to be subjected to tests beside which those endured in 1914-1918 
and 1939-1945 will seem mild indeed. | 

Prrman B. POTTER 


INTERNATIONAL LAW AND PROPOSED FREEDOM OF INFORMATION 


There has recently been strong emphasis in certain quarters, particularly 
in the United States, upon ‘“‘freedom of information ” as a requisite for lasting 
world peace.! Since those concerned for the development of international 


1 See, for example, Kent Capper, ‘The- Right to-Know,” in Free World, Vol. 10 (Sept., 
1945), pp. 53-55. 
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law cannot well be indifferent to any condition affecting that peace, and 
since public international agreements have been proposed as a means for the 
establishment of the freedom advocated, progress in this direction should 
have significance for specialists in the field of international law as well as for 
the public generally. 

In national societies freedom of speech and the press has usually been 
associated with modern democratic systems, although there is not universal 
agreement on the meaning of the terms.? In its international aspects free- 
dom of information has come to be identified especially with the uncensored 
transmission of news material for dissemination to the public. Sometimes 
linked with this in discussion is the so-called “right to listen’4to broadcasts 
from outside the state, the repressive policy of the Axis governments in 
regard to which is well known. Still other phases of the general subject 
have to do with state responsibility for government propaganda directed 
across national frontiers,? to the use by a state of a privately-owned press as a 
diplomatic weapon,‘ and to the status of foreign journalists who are at the 
same time public functionaries of their own states.’ War-time censorship 
presents a special situation which need not be considered here. For the pur- 
pose of the present comment attention will be restricted to what is commonly 
referred to as freedom of reporting from the territory of one state to outside 
territory and to certain developments extending over the past year which 
have some bearing upon the international establishment of this freedom. 

In a resolution approved on September 21, 1944, the United States Con- 
gress expressed “‘its belief in the world-wide right of interchange of news by 
news-gathering and distributing agencies, whether individual or associate, by 
any means, without discrimination as to sources, distribution, rates or 
charges; and that this right should be protected by international compact.” è 
Some six months later the representatives of twenty American republics at 
the Inter-American Conference on Problems of War and Peace, held in 
Mexico City, approved the following resolution: 


2 The federal Constitution of Switzerland, while guaranteeing liberty of the press provides 
(Art. 55, par. 2) that les lots cantonales statuent les mesures nécessaires à la répression des 
abus 


Article 125 of the Constitution of the Union of Soviet Socialist Republics provides that the 
citizens of the USSR are guaranteed by law freedom of the press. A Soviet reply to state- 
ments made by the executive director of the Associated Press in 1945 submitted, inier alia, 


that “. . . Soviet democracy guarantees to the utmost a progressive form of freedom of the 
press,” and that “. . . he is wrong who thinks freedom of press eliminates leadership and 
guidance. . . . The matter is not in control or guidance but in who is realizing it and in 


whose interests it is done” : article by N. Baltisky, in War and the Working Clase, as repro- 
duced in the Washington Post, Jan. 21, 1945, p. 6B. 

3 Bee Lawrence Preuss, ‘International Responsibility for Hostile Propaganda Against 
Foreign States,” this JOURNAL, Vol. 28 (1934), p. 649. 

4 Raymond Christinger, Le développement de la presse et son influence sur la responsabilité 
internationale de [ Etat, Lausanne, 1044, pp. 14-15. . , Same, p. 23.° 

è 90 Cong. Rec. 8155, 8235; 58 Stat. (Pt. 2) 1119. 
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Whereas: 

The American Republics have repeatedly expressed their firm desire 
to assure a peace that will defend and protect the fundamental rights of 
man everywhere and permit all peoples to live free from the evils of 
tyranny, oppression, and slavery; 

The progress of mankind depends on the supremacy of truth among 
men; 

Truth is the enemy of tyranny, which cannot exist where truth pre- 
vails, so that those who would erect tyrannies are constrained to attempt 
its suppression or to raise barriers against it; 

eedom of expression of thought, oral and written, is an essential 
condition to the development of an active and vigilant public opinion 
throughout the world to guard against any attempt at aggression; 

One of the most. pernicious acts against humanity is the method em- 
ployed by totalitarian governments in isolating their people from the 
influence of foreign information, depriving them of access to the truth 
about international affairs, as well as creating obstacles abroad to an 
exact knowledge of internal conditions in their countries; 

It is one of the fundamental lessons of the present world war that 
there can be no freedom, peace or security where men are not assured of 
free access to the truth through the various media of public information, 

The Inter-American Conference on Problems of War and Peace 

Recommends: 

1. That the American Republics recognize their essential obligation 
to guarantee to their people, free and impartial access to sources of 
information. 

2. That, having this guarantee in view, they undertake, upon the 
conclusion of the war, the earliest possible abandonment of those meas- 
ures of censorship, and of control over the services of press, motion pic- 
ture and radio, which have been necessary in wartime to combat the 
subversive political tactics and espionage activities of the Axis states. 

3. That the Governments of the American Republics take measures, 
individually and in coöperation with one another, to promote a free ex- 
change of information among their peoples. 

4. That the American Republics, having accepted the principle of 
free access to information for all, make every effort to the end that when 
a juridical order in the world is assured, there may be established the 
principle of free transmission and reception of information, oral or writ- 
ten, published in books or by the press, broadcast by radio or dissem- 
inated by any other means, under proper responsibility and without 
need of previous censorship, as is the case with private correspondence 
by letter, telegram, or any other means in time of peace.” 


The military collapse of Germany was followed by declarations concerning 
freedom of reporting from enemy territories and territory which had been 
occupied by the enemy. At the Tripartite Conference at Berlin the chief 
executives of the United States, Great Britain, and the Union of Soviet 
Socialist Republics, in a statement defining their attitude toward the Polish 
Provisional Government of National Unity, noted that that Government 


1 Final Ag of the Inter-American Conference on Problems of War and Peace, Washington, 
1945, pp. 69~70. . 
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had agreed “ . . . that representatives of the Allied press shall enjoy full 
freedom to report to the world upon developments in Poland before and 
during the elections.” In their statement of common policy for establishing, 
as soon as possible, the conditions of lasting peace after victory in Europe, 
the three Governments set forth that they had “no doubt that in view of 
the changed conditions resulting from the termination of the war in Europe, 
representatives of the Allied press will enjoy full freedom to report to the 
world upon developments in Rumania, Bulgaria, Hungary, and Finland.” 8 

While some war-time censorships have been relaxed, the situation as re- 
gards freedom of reporting was described, more than four months after the 
surrender of Germany and nearly a month after the acceptance of Japan’s 
surrender, as ‘‘spotty.” ® President Truman said, in a recent statement, 
that all representatives of the press, irrespective of origin or nationality, 
should have equal access to the news at Washington, and at least one mem- ` 
ber of Congress was reported as saying that he would oppose granting of 
additional funds to UNRRA unless there is assurance that nations receiving 
aid will codperate in the “world free press” movement."® 

Further effort in the Western Hemisphere was projected in September, 
1945, when a resolution on freedom of information was presented at the 
Third Inter-American Communications Conference at Rio de Janeiro. Ina 
statement made in connection with this resolution, Ambassador Berle voiced 
the United States delegation’s belief that it expressed the desire of all the 
Americas and that recognition of the principle should consolidate progress 
recently made teward free information in most countries." 

While it appears that progress made toward the realization of freedom of 
reporting throughout the world has been quite limited, the idea in some form 
has found a place on the agenda of important international meetings, and has 
had strong official advocacy by the United States. Resolutions at inter- 
national conferences have furnished additional emphasis. Customary inter- 
national law has not in the past placed upon states any duty of permitting 
freedom of reporting from their respective territories. It remains to be seen 
whether the new arrangements for maintenance of peace under the Charter 
of the United Nations will come to be attended by conventional rules by 
which states will Parpi such epang as a matter of international duty. 

` Ropert R. Winson 


8 U. S. Department of State Bulletin, Vol. 13, No. 319 (Aug. 5, 1945), p. 159. 

3 New York Times, Sept. 11, 1945, p. 22 (editorial based upon a survey of the situation in 
various countries). For a statement by Generalissimo Chiang Kai-shek as to the abolition 
within a specific time limit of the war-time censorship in China, see New York Times, Sept. 
4, 1945, p. 3. 

19 Washington Post, Aug. 23, 1945, p. 11, and Aug. 27, 1945, p. 7 (statement of Representa- 
tive Clarence Brown). 

u New York Times, Sept. 9, 1945, Sec. I, p. 26. The resolution, it is reported, envisages 
adoption of measures by the nations separately and jointly ‘‘to develop unrestricted inter- 
change of information between their peoples.” 


CURRENT NOTES 
THE IMMUNITY OF GOVERNMENT-OWNED MERCHANT VESSELS 


The recent decision of the Supreme Court of the United States in The Baja 
California case! has helped somewhat to clear up the confusion concerning 
one of the newest and most unsettled doctrines of International Law. How- 
ever, it has helped only a little, because the majority of the court seemed 
either to be not completely cognizant of the basic problem involved, or else 
to have failed to express an adequate solution. 

Briefly, the facts are that a merchant vessel owned by the United Mexican 
States had apparently been chartered on a bareboat basis to a private Mexi- 
can corporation which operated the vessel commercially. The Mexican ves- 
sel was the negligent cause of a collision with an American vessel and was 
subsequently libelled in rem in a Federal court for the collision damages. 
Mexico sought, unsuccessfully, to interpose sovereign immunity as a bar to 
the suit in admiralty, but was not supported in her contention by our De- 
partment of State. 

The majority of the Supreme Court held, rather narrowly, that the im- 
munity could not be successfully asserted because, although the vessel was 
owned by Mexico, it was not in the possession of that Government. In the 
course of its opinion, the majority of the court employed language which in 
principle appears to reverse The Pesaro, one of the most ynfortunate deci- 
sions ever made by the Supreme Court,’ but the majority refrained from 
actually overruling that earlier case. 

In a concurring opinion Mr. Justice Frankfurter, with whom Mr. Justice 
Black joined, objected to the narrow ground of the decision of the majority 
and observed that ‘‘possession”’ is too tenuous a distinction. Mr. Justice 
Frankfurter advocated a broader ground of decision by which jurisdiction 
would be taken of [merchant?] ‘‘ vessels owned by foreign governments, how- 
ever operated, except when the” State Department or ‘‘Congress explicitly 
asserts that the proper conduct of” our foreign “‘relations calls for judicial 
abstention,” 

It is submitted that Justice Frankfurter was more nearly correct in his 
view of the law than was the majority of the court, and it is further sub- 
mitted that a logical and reasonable ground of decision would be somewhat 
more extensive than even that advocated by Mr. Justice Frankfurter. 

Certainly the criterion of “possession” will cause difficulties. Had the 
case of The Cristobal Colon‘ been available to Mr. Justice Frankfurter, it 


1 This Journat, Vol. 39 (1945), p. 585. 

2 Berisst Bros. Co. v. 8. 8S. Pesaro, 271 U. S. 562. 

3 For critical comment, see 1 8t. John’s L. R., p. 5; 40 Harvard L. R., p. 126: this Jovgnat, 
Vol. 20 01928), p. 759, at p. 766. ‘Below, p. 839. 
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would have additionally fortified his argument, because in that case there 
was no actual possession of the wrecked vessel, certainly not by the Spanish 
Republican Government. Therefore the Supreme Court of Bermuda, sit- 
ting in admiralty, decided the case upon the technical basis of the theoretical 
right to legal possession rather than upon the question of fact as to where the 
actual possession had lain, which latter test appears to be the only test con- 
templated by the majority of the United States Supreme Court in The Baja 
California case. Thus a better ratio decidendi than ‘“‘possession” is ob- 
viously necessary. 

Government ownership of merchant vessels and the consequent cases 
arising out of such ownership have all occurred since the First World War. 
The decisions of the American and foreign courts have been confiicting and 
illogical. Not infrequently they have been contrary to the practice of the 
commercial world, and contrary to the opinion of the admiralty bar and of 
legal scholarship.’ Such cases are probably likely to occur more frequently 
in the future, and, unless they are logically decided, confusion will increase. 

It is submitted that only two doctrines need to be correctly understood 
and applied in order to decide such cases logically. 

The first is the legal fiction of sovereignty. As the more brilliant legal 
writers have shown for upwards of twenty years, the Byzantine and Medieval 
theories of sovereignty, which conceivably might have possessed some logic 
when applied to an individual monarch, have long since ceased to make any 
sense in their forced application to a modern state, the governmental ma- 
chinery of whicheis conducted by hundreds of thousands, and even by mil- 
lions, of officials, none of whom correspond in the remotest degree to the 
Emperor Justinian or even to Louis XIV. The ancient metaphysical doc- 
trine of sovereignty, therefore, must be abandoned by legal thinkers as ob- 
solete, and in its place substituted the simple practical rule of convenience, 
by which certain uses of certain kinds of public property for what have tra- 
ditionally been deemed public uses, will be the only immune uses (save, 
perhaps, in aggravated or exceptional circumstances), while all other uses of 
public property, and, particularly, the kinds of public property essentially 
similar to private property, will not be entitled to any immunity whatever. 

Tacitly, at least, this was the rule always applied in admiralty by the 
courts both of England and of the United States up to the First World War, 
and the use of this rule made the older law logical to the understanding and 
sensible in its application. Space prevents reference here to a more extended 
discussion elsewhere ’ of those earlier decisions, but their essential character- 
istic is that they insist upon a public use of public property and caution 
against an extension of the doctrine of sovereign immunity to uses of public 
property which would compete with traditionally private uses. Momen- 
tarily, at least, the majority opinion of the Supreme Court touched upon this 
thought in The Baja California case when it referred to the fact that “the 

51 St. John’s L. R. at pp. 14-15. € Ibid. s pp. 18-27. 
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vessel. was not in the possession and public service of that government” 
(italics supplied). However, the majority opinion did not return to that 
correct line of reasoning, except by an inference which may be drawn from a 
further statement that the courts may decide ‘‘whether the vessel when 
seized was that of a foreign government and was of a character and operated 
under conditions entitling it to the immunity . . .” (italics supplied). 

Tf, then, the obsolete theories of sovereignty are abandoned, it necessarily 
follows from what has been said that the second test as to whether or not 
there should be immunity (lacking a special request by the State Department 
or a statutory provision) is whether the public property is being used for 
traditionally public purposes, or in ways which are comparable with, and 
possibly competitive with, the traditional private uses of private property. 

After all, the only sensible reason why an English battleship is immune 
from American jurisdiction is not because it is the personal property of H. M. 
George VI (which, in English constitutional practice, it is not 7), but because 
the assertion of ordinary American jurisdiction over the activities of such a 
public type of vessel within American waters would lead to substantial inter- 
national discord, on the one hand, and, besides, there is no probable likeli- 
hood.of conflict between the public activities of such a puntig vessel and any 
American private interests.® 

On the other hand, the interest of the local state is much aata and much 
more likely to be -seriously affected when a government-owned vessel of a 
private nature (in its build and arrangement) is operated in what is a tradi- 
tionally private enterprise and which competes with, and nmy conflict with, 
similar private enterprises of the local government’s private citizens, par- 
ticularly where such a private type of vessel seeks to enfold itself and its es-- 
sentially private activities in the immunity of the legal fiction of sovereignty 
which is both traditionally and practically appropriate only to the public 
activities of public vessels. There is no less and no more reason or justifica- 
tion for granting such immunity to publicly owned merchant vessels than 

‘there would be if the foreign sovereignty were to seek to obtain a similar 
immunity for similar vessels which were not publicly but privately owned. 
The nature of the property and the use made of it constitute the proper 
criteria, not the personality of either the owner or the temporary possessor. 

. It is submitted that when the question next comes up before the Supreme 
Court of the United States The Pesaro should be overruled explicitly, and the 
broader and more practical doctrine, which is possibly adumbrated in the 
opinion of the majority in The Baja California case, and which is clarified by. 
the concurring opinion of Mr. Justice Frankfurter, should be advanced to 
the clear and logical conclusion advocated above. 

Sis i Fruperic R, SANBORN 


7 Indeed under English law such vessels are liable for their maritime torts; 1 St. John’s 
L. R., p.l7, n. 25. 

8 If there is negligent rfavigation by such vessels we will press an American citizen’s 
damage claims: 6 Moore, Digest of International Law, pp. 679, 757. 
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THE PACT OF THE LEAGUE OF ARAB STATES 


The instrument establishing the League of Arab States (jamt‘at al duwal 
al‘Arabiyyah) was signed, subject to ratification by the signatory states, at 
Zafaran Palace, in Cairo, on March 22, 1945, by the accredited repre- 
sentatives of six Arab states: Syria, Lebanon, Egypt, Iraq, Saudi Arabia, 
and Transjordan.| Musa al-Alami, delegate of Palestine, was also present 
at the ceremony but did not sign. The representative of the Imam of 
Yemen did not reach Cairo in ‘time to sign but the Imam sent a message 
indicating that he would both sign and ratify? 

The document of twenty articles and three annexes takes the form of a 
treaty or pact creating a League of Arab States, to which all independent 
Arab states may belong (Article 1). It lists the objectives of the League: the 
facilitation of collaboration among the Arab states, the safeguarding of their 
independence and sovereignty, the solving of common economic and social 
problems, and such other questions as may arise (Article 2 and Preamble). 
A Council is set up as the chief organ of the League, with representatives 
from each member state, each state to have a single vote (Article 3). Pro- 
visions are made for a permanent Secretariat-General with a Secretary- 
General and staff (Article 12). Permanent headquarters of the League are 
established at Cairo (Article 10). Special commissions are to be created to 
study subjects of common interest and to draft agreements to ensure the 
carrying out of their findings (Article 3). The Pact outlines the functions 
and procedures of the Council and the Secretariat (Articles 1, 3-6, 11-13, 
15, 17, 18). I? prohibits the use of force for settlement of disputes among 
members (Article 5). The procedure to be followed in case of aggression 
between member states or by a non-member state against a member is stipu- 
lated in Articles 5 and 6. Procedure is also provided for voting on various 
subjects (Articles 5-7, 12, 18, 19), for coöperation with other bodies including 
non-member Arab states (Annex IT) and such international organizations as 
may be set up to deal with peace and security (Article 3). It provides for the 
conclusion of treaties among members of the League in keeping with the 
spirit of the Pact (Articles 9,17). Procedure for withdrawal or expulsion of 
members (Article 18) and for amendment and ratification of the Pact are set 
out (Articles 19, 20). 

Annex I regarding Palestine provides that an Arab representative of 
Palestine, selected by the Council, shall participate in the work of the Coun- 
cil. The annex takes the view that the failure of Palestine to exercise its 
independence because of reasons beyond its control should not be allowed to 
interfere with its participation in the League. 

Annex IJ, dealing with the participation of other Arab countries in the 
League, takes the position that the League should undertake everything in 
its power to assist the other Arab countries to realize their common objec- 

1 Al Ahram (Cairo), March 28, 1945; Le Progrès Egyptien (Cairo), March 23, 3945. For 


text see below, Supplement, p. 266. . 
2 Journal d’ Egypte (Cairo), March 23, 1945. 
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tive. As a preliminary step thereto, the League should admit representa- 
tives of these countries to participation in the special commissions. Annex 
III nominates Abdur Rahman Azzam Bey, Egyptian Minister for Arab 
Affairs, as the first Secretary-General of the League. 

Behind the establishment of the Arab League by the Pact have been 
many years of activity by the Arab peoples on behalf of Arab unity.? The 
movement had been particularly stimulated by Mr. Eden’s assurances at the 
Mansion House, on May 29, 1941, that “His Majesty’s Government . 
will give their support to any scheme that commands general approval.” 4 

Additional encouragement seems to have been given by Mr. Eden’s state- 
ment, on February 24, 1943, to the House of Commons that “the British 
Government would view with sympathy any movement among Arabs to 
promote their economic, cultural or political unity . . . the initiative in any 
scheme would have to come from the Arabs themselves.’’® Although 
General Nuri as-Said of Iraq had published privately in early 1943 a scheme 
for Arab unity,® it was Nahas Pasha, Prime Minister of Egypt, who first 
made a public pronouncement looking toward an Arab Union. On March 
30, 1943, a statement on his behalf was made in the Egyptian Chamber of 
Deputies: 7 


Since Mr. Eden made his statement (concerning Arab Union) I have 
been carefully studying the question, and have found that the best 
means to attain a satisfactory result would be for the Arab governments 
to deal with the question themselves. I have therefore come to the 
conclusion that the Egyptian Government. should takesup the matter 
officially and should discover the opinion of the various Arab govern- 
ments and at what they aim. Having done this, the Egyptian Gov- 
ernment should proceed to reconcile the different contradictory views as 
far as possible, then hold a friendly meeting in Egypt, so that x we may 
work for the Arab Union with a united spirit. : 


In accordance with this announcement, a series of conferences were 
arranged in Cairo between Nahas Pasha and various Arab governments: 
Iraq, July 31~August 6, 1943; Transjordan, August 28-September 1, 1943; 
Saudi Arabia, October 11-November 2, 1943; Syria, October 26-November 
8, 1943; Lebanon, January 9-13, 1944; Yemen, February 6-9, 1944. Fol- 
lowing these conferences and other meetings between the interested govern- 
ments, Nahas Pasha revealed, on July 12, 1944, that he had informed the 
Arab states that a meeting of the Preparatory Committee would take place 


3 For background of Arab unification movement see Bulletin of International News, Sop- 
tember 30, 1944, pp. 799-804, Philip Hitti, “Possibility of Union Among the Arab States,” 
in American Historical Review, July, 1943; Philip W. Ireland, ed., The Near Hast: Problems 
and Prospects, Chicago, 1942; Col. Stewart F. Newcombe, “A Forecast of Arab Unity,” in 
Journal Royal Central Asian Society, Vol. XXXI, Pt. II (1944); George Antonius, The Arab 
Awakening, New York, 1939. 

‘The Times, London, May 30, 1941. * H. of C. Debates, Vol. 387, February 24, 1943. 

6 Essential details in $. F. Newcombe, as cited. 7Al Ahram, March 31, 1943. 
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in the near future in Cairo to record views, to complete necessary investiga- 
tions, and to prepare for a general Arab conference. 

The Preparatory Committee convened on September 25, 1944, in Alex- 
andria at the Antoniades Palace, with representatives of Syria, Lebanon, 
Iraq, Egypt, and Transjordan in attendance.* Saudi Arabia’s representa- 
tive, Shaikh Yussuf Yassin, arrived later, while Musa al-Alami was invited 
to attend as a representative of Palestine. The representative of the Imam 
of Yemen participated only as an observer in the work of the Committee. 
Six subcommittees, on political, social, economic, health, cultural, and com- 
munications questions, were nominated to work out the possibilities of coöp- 
eration between the Arab states. This action and other decisions of the 
Committee were embodied in a protocol, signed October 7, 1944, usually 
referred to as the Alexandria Protocol.® 

Drafting the Pact of the Arab League became the function of the political 
committee set up by the Alexandria Protocol. Members of the committee, 
for the most part the Foreign Ministers of the interested states, convened in 
Cairo on February 14, 1945, and by March 3 a draft had been prepared for 
submission to the General Arab Congress.!2 The General Congress, com- 
posed of representatives of the same six states, convened on March 17." By 
March 20, 1945, agreement had been reached on the Pact, the signature 
taking place two days later. 

Ratification by the signatories in accordance with Article 20 was initiated 
by Iraq, when a bill for the purpose was passed unanimously by the Chamber 
of Deputies on March 28, 1945.% The Senate approved on March 29 and 
the Regent gave his assent on April 1. On March 31 the Pact was brought 
before the Syrian Parliament which gave its approval the same day, the 
Foreign Minister announcing that the vote had been unanimous." Ratifica- 
tion was proclaimed on April 3, 1945, by the President of Syria, Shukri al- 
Quwatli.¥4 

The Egyptian Chamber of Deputies voted unanimously for the: bill to 
ratify the Pact, April 2, 1945.5 The Senate similarly approved on April 4, 
the bill being signed by King Faruk on April 5, 1945.8 The Lebanese 
Chamber of Deputies unanimously ratified the Pact on April 7, 1945. 
Transjordan ratified the Pact on March 31, 1945.7 Notification that Ibn 
Saud had ratified the Pact was given to Abdur Rahman Azzam on April 7, 


8 Al Ahram, September 25, 1944. ° Al Moagattam (Cairo), October 8, 1944. 

1 For communiqué of Egyptian Foreign Minister see Journal d’ Egypte (Cairo), March 3, 
1945. 

u Le Progrès Egyptien, March 18, 1945. u Al-Akhbar (Baghdad), March 30, 1945. 

13 The Damascus press (Alif-Bay, cte.) indicated, however, that one deputy, Akram al- 
Hourani, cast his vote against the Pact because, as he explained, it did not take a sufficiently 
strong position concerning Palestine. 

u Decree No. 151, Republic of Syria, April 3, 1945. 1 Journal d'Egypte, April 2, 1945. 

1 Law No. 1 of 1945, April 5, 1945, Journal Officiel du Gouvernement Egyptten, No. 58, 
April 7, 1945. 17 Al Misri (Cairo), April 1, 1945. af 
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1945.18 The Prime Minister of Egypt announced, May 1i, 1945, that the 
Imam of Yemen had taken similar action.” 

In accordance with Article 20, which provides that “the Pact shall become 
operative as regards each ratifying state fifteen days after the Secretary- 
General has received the instruments of ratification from four states,” the 
Pact entered into force on May 10, 1945, four states, Egypt; Transjordan, 
Saudi Arabia, and Iraq, having deposited their ratifieations:on or before 
April 25. The-ratification of Iraq reached the office of the Secretary-General 
in Cairo on this day.?° 

An indication of the attitude of the American Government toward. the 
League of Arab States was contained in an address delivered by Mr. William 
‘Phillips, Special Assistant to the Secretary of State,.at a dinner in honor of 
the Regent of Iraq given in New York on June 2, 1945. -On this occasion, 
after expressing the view that “the determination of the Arab people to reés- 
tablish their independence, and to play a role in world affairs.to which they 

` feel themselves entitled by reason of their brilliant past and their talents and 
industry . . . contributed to their decision recently to form the. League of 
Arab States,” Mr. Phillips said: “We welcome the development’ of. Arab 
codperation and are confident that the strengthening of the ties between the 
various Arab countries will not only be to their common benefit but will also 
enable them to make important and constructive contributions: to the great 
tasks awaiting the United Nations.” 3 ~ 

. The first. extraordinary session of the League. met at Cairo on. J une 4, undei 
the provisions of Articles 6 and. 11; to consider the crisis between France and 
the Republics of Syria and of Lebanon. ' Following the fourth of the six 
meetings a communiqué was issued on June 8 stating that the French Govern- | 

” ment was responsible for the attack and all casualties and damages, that the 
presence of French forces was contrary to the independence and sovereignty 
_ of Syria and Lebanon, that the Council approved the demand for with- 
drawal of all French forces; that the troupes spéciales should be placed at the 
disposal.of Syria and of Lebanon, and that the Council would take essential- 
steps to check French. aggression. == 

Invitations to the signatories and to Musa al-Alami of Palestine to he 
represented at the initial meeting of the Economic and Agricultural Comi- 
missions were issued late in June. -Reports of progress in the work of the 
commissions, which first met on July 15, were issued from time to time.” 

A general review-of the problems of the Arab world and the role of the 
Arab League were expected to form a part of the Agenda of the League at its 
first regular session, scheduled for October, 1945. 

Parr W. IRELAND 


18 New York Times, April 8, 1945. 1 Journal d'Egypte, May 11, 1945: 

2 Egyptian Gazette, April 25, 1945. 2 Department of State Bulletin, June 8, 1945. 

2 For full communiqué see Journal d'Egypte, June 9, 1945. 

"See Al Ahram and La Rpurse Egyptienne, July 16, 1945, Le Progrès Egypiien and Egyp- 
tian Mail, September 5, 1945. 
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THE THIRTIETH ANNIVERSARY oF THE FOUNDATION OF THE GROTIUS SOCIETY 


The Grotius Society celebrated in London on the first three days of June, 
1945, its thirtieth Anniversary. Lord Simonds recalled at the opening 
banquet given by the Society how at the time the Society was founded such 
events occurred as the use of gas in warfare, the sinking of the Lustéania, and 
the prevalence of pessimistic views on the future of international law; the 
Grotius Society then proclaimed as it still proclaims its faith in international 
law. The Society had recently discussed the question, ‘‘ Will international 
law survive?” “It will survive,” said Lord Simonds, ‘‘by the force of men 
of good will, by the force of the Grotius Society, and by the Societies which 
have similar aims and aspirations; the alternative of survival is death—the 
death of law and order and justice amongst nations.” 

The 2nd and 8rd of June were devoted to the Conference on International 
Law which, as in the preceding year*, was held at Burlington House, Lon- 
don, under the presidency of Sir Cecil Hurst, Vice President of the Per- 
manent Court of International Justice and President of the Society; over one 
hundred jurists, representing preotacally all the United Nations, attended 
the Conference. 

“The organization of the Aias International Authority,” a subject dealt 
with in Dr. Colombos’ paper was the first subject of the debates. Sir Cecil 
Hurst, speaking of the San Francisco Conference, expressed the view that it is 
“the world’s last chance to obtain an effective machinery for dealing with 
international problems.” He pointed out that the Charter.ought to safe- 
guard the right af self-defence until the Security Council could take effective 
steps against the aggressor and that. there was a need for an international 
force to suppress aggression. Air Vice-Marshal Bennett, said that justice was 
necessary to make law effective and expressed concern over the veto right 
reserved to the five big Powers. Prof. Séfériades (Greece) and some other 
speakers said that war could only be combatted by justice and that justice 
could only be maintained by international tribunals. Prof. Goodhart 
(Oxford) urged the adoption of a realistic view; we have to deal, he said, not 
with ideals but with actual facts; he agreed that the essential thing is to get 
the world in some sort of organization—some sort of organization is better 
than none; as an American he felt that one of the great hopes of the world 
rested on the fact that now both the United States and Great Britain were 
strong and we had a better foundation on which to build: ‘We have to be 
very careful in a world organization not to block by a paper scheme those 
who are willing to work and to prevent those who are willing to break the 
peace.” 

The second session of the Conference was opened by a paper read by prof. 
Sir Arnold. McNair, Vice Chancellor of Liverpool University, on the “ Prob- 
lems connected with the position of the merchant vessel in private interna- 
tional law with particular reference to the power of requisition.” After a 


* See this JouRnaL, Vol. 38 (1944), p. 474. 
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detailed analysis of English and American practice and of text books, he 
came to the conclusion that the Crown had the right to requisition British 
merchant ships whether they were in British waters, on the high seas, or in 
foreign waters, and to enforce that requisition everywhere except in foreign 
territorial waters, and that, conversely, the British Government and Courts 
should recognise a corresponding right in other States. Mr. K. S. Carp- 
mael, in initiating the discussion, regretted the inclination of English Courts 
to allow foreign sovereigns to obtain possession of ships under their flag in 
English ports by means which were not always in accordance with interna- 
tional policy. The writer of this note disagreed with the doctrine of “ quasi- 
territoriality” of private vessels adopted by the American Judge Hand in 
the Navemar case; he supported the view expressed by the Scottish Court of 
Session (Outer House) inthe El Condado, a case where the Court refused to 
recognise the effect of a Spanish decree of requisition of a ship lying in 
Scottish waters. 

“The Limits of the Exclusive Jurisdiction of the State” was the subject 
of a paper read by Prof. Norman Bentwich at the third session’ of the Con- 
ference. He emphasized the necessity of the extension of the international 
sphere of jurisdiction and of the modification of the doctrine of exclusive 
domestic jurisdiction; he suggested developing international law and inter- 
national administrative organization in order to give effect-to the broad pur- 
poses of the Atlantic Charter; in consequence the following topics should 
cease. to be matters which by international law remain solely within the 
jurisdiction of the State concerned: the treatment of the jndividual citizen 
and minority groups, including measures of denationalization; the govern- 
ment of dependent people in colonies, protectorates, and mandates; customs 
and tariff policy; migration and immigration. Prof. Goodhart doubted 
whether the Great Powers would accept any interference with what was now 
regarded as their exclusive domain; interference with national jurisdiction by 
an international authority could only be ‘justifiable in matters which en- 
dangered international security. 

The closing session was devoted to the Report of the Committee on “‘In- 
ternational Law and the Rights of the Individual,” presided over by Lord 
Porter. The Committee suggested, as part of the forthcoming. peace settle- 
ment, the institution of some international machinery on lines analogous to 
. the International Labor Office; this machinery would be charged with the 
duty of keeping constantly under observation the lot of the individual in the 
different countries of the world; the agreement: establishing the new ma- 
chinery would define its duties by enumerating the rights of which individ- 
uals had been deprived in totalitarian States and which may be said to indi- 
cate the “fear” from which “all men in all the lands” should be protected. 
Prof. Réné Cassin, President of the Conséil d Etat, said that the Great 
Powers were successful, during the nineteenth century, in abolishing slavery 
througRout the world and that the so called “European Concert” effectively 
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intervened for the amelioration of the lot of Christian people in Turkey; no 
such intervention was made by the League of Nations against the oppres- 
sions of the Nazi regime; at the San Francisco Conference the French Dele- 
gation had proposed to insert in the new Charter an exact definition of the 
rights of the individual and of the right of intervention in the domestic 
jurisdiction of the States where the treatment of the individuals was likely to 
endanger international peace. Mr. Harvey Moore said that the lawyers 
should take the lead in creating a new order; ‘‘we should not give these tasks 
to the executive, but to great judges.” 
Roman K. KURATOWSKI 


ORIGIN OF THE TERM INTERNATIONAL ORGANIZATION 3 


When thinking out the application of the general principles of political 
science and the art of government to the international field in the years 
1914-20, and composing a general text on the subject, the present writer 
employed the phrase “international organization” without any knowledge 
whether that phrase had been employed previously or not.! It certainly was 
not in current use in the years 1918-1920 and the present writer did not know 
of any previous use of it. He consulted the card-catalogue of the Library of 
Congress in the winter of 1918-1919 and was surprized not to find any such 
rubric in use there. “International coöperation” was used but the idea of 
institutionalized coöperation or of international organization was unknown. 
In view of the position now attained by the term both in common usage and 
official parlance itgnay be interesting to explore its origins and history briefly. 
Corrections or amplifications are invited.* 

In his pioneering work entitled Public International Unions, published in 
1911, Professor Paul 8. Reinsch, of the University of Wisconsin, spoke of 
“cosmopolitanism” and “world organization” and then added, “Yet the 
realm of international organization is an accomplished fact.” ? For a long 
time the writer, who discovered this use of the term in the late twenties, 
regarded it as the first use of the phrase. The two older terms had been 
quite familiar before Reinsch’s time but signified quite different ideas or 
factual situations from those designated by “‘international organization”; by 
this term Reinsch intended, as indicated by the context, to refer to some- 
thing more concrete and specific than had been meant by the other more 

1In his Introduction to the Study of International Organization, published in 1922, the 
writer said (p. 3) that the new phrase had come into common speech in the preceding twenty- 
five yeara. This was somewhat of an exaggeration although the usage grew rapidly in the 
years 1920-1922 and immediately thereafter. 

* Mr. George A. Finch, Editor-in-chief of this JOURNAL, has pointed out that he employed 
the category in question in preparing in 1916-1920, the Analytical Index for Vols. 1-14 
(1907-1920) (see p. 151 thereof); he is unaware of having drawn on any particular source. 
The Recommendations af Habana Concerning International Organization, of 1917, are algo to 
be noted: this Journan, Vol. 14 (1920), p. 301. 

2 Reinsch, P. S., Public International Unions, 1911, pp. 2 and 4, ° 
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familiar terms. ‘‘Cosmopolitanism”’ referred to a culture-pattern, as we 
‘might say today, not a formal organization, while “world organization” * 
meant merely some kind of organisation of the world, leaving the question of ` 
what kind of organization entirely uncertain; a possible meaning of the latter 
term, namely unitary world organization, or a world state, lay still further in 
. the future than international organization and was not then thought of. 

A little further along * Professor Reinsch cited, in support of his doctrine of 
a reconciliation of nationalism and internationalism: through international 
association, “‘the prospectus of the German association for the mutual 
understanding among nations” signed by Jellinek, Liszt, Nippold, Piloty, 
Schiicking, and Ullmann, which also suggested that it was “possible to com- 
bine with the idea of nationalism that of international organization.” 
Reinsch gave no indication of the source of this document nor its date. The 
document must obviously date from some time prior to publication of the 
work by Reinsch, and his public use of the formula in question; it would 
seem to date from around 1910, the end of a'decade which had seen so many 
striking efforts in the direction. of international order and progress. On 
the other hand the formula would obviously have been used in the mani- 
~ festo in German and have to be translated when being -taken over by 
Reinsch. 

As.a matter of fact what very probably was the original of the manifesto 
appears in the May, 1910, number of Die Friedens-Warte, signed by the 
persons named.‘ But here the document—called an Aufruf (call; summons) 
—does not contain the phrase in question in the passage quoted by Reinsch 
but uses the term “international idea” (den internationalen (Gedanken)— ` 
instead. Whether or not an English version of the Aufruf was issued which 
contained the variant version we do not know; it is possible that Reinsch 
r himself simply took liberties in the translation. Still more interesting are 
ahs facts that the Aufruf did use the phrase “international organization” 
later ë (calling for the further development of beginnings already made 
in that direction), though it carried in its title. merely a mild reference to 
“international understanding” (internationaler Verständigung). Finally it 
is to be noted that this very phrase had formed the heart of the subtitle of 

` Die Friedens-Warte through 1908 (Zeitschrift für internationale Verstdndt- 
gung) when (in 1909) it had changed to zwischenstaatliche Organisation 
(Zeitschrift far), without explanation, and that the Aufruf was preceded, in 
the May, 1910, issue,’ by an article entitled Der Progress der internationaler Or- 
ganisation, by Wilhelm Ostwald, not mentioned in the Aufruf, an article: 
based, be it said, on a somewhat strained analogy between the physical 
sciences and social evolution, and followed 7” by an article from the pen of the 


2 P. 10. 

1 Die Friedens-Warte, May, 1910, p. 84, col. 1. For much of the material in this note, 
specifically the reference to Lorimer, below, I am indebted to my friend and former colleague 
Professof Hans Wehberg, scholarly and indefatigable editor of Friedens-Warte now since 
many years. 5 Same, col. 2. *Pp, 81. TP. 89. 
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- sworn internationalist, then editor of Die Friedens-Warte, Alfred H. Fried, 
entitled Der Bismarchismus wider die internationale Organisation. In sum, 
the transition from the vaguer and less conscious terminology of the 1900’s 
was giving way at this time among German and Austrian scholars, to a more 
specific and deliberate reference to “international organization.” 

One of the leading figures in this transition was Walther Schicking, later a 
judge on the Permanent Court of International Justice. In fact it is to the 
writings of Schiicking in 1907 and 1908—an article of 1907 entitled Modernes 
Weltburgertum è and another of 1908 and 1909 entitled L’ Organisation Inter- 
nationale or Die Organisation der Welt ° embodying ideas expressed in a lec- 
ture given in Vienna on October 30, 1907,!°—that we can trace the earliest 
modern use of the phrase “international organization.” It appears repeat- 
edly in these writings and probably passed over from Schticking to the Frie- 
dens-Warte by the paths already indicated. - Indeed it might well seem that 
Schicking had been more responsible than anyone élse in this critical period 
for stabilizing and launching in the world of scholarly thought the concept 
and verbal formula “international organization.” 

This, however, was not the first time that the formula had appeared. 
Indeed it had appeared both in English and French at least a generation - 
earlier, in both cases from the pen of the Scotch jurist James Lorimer. This 
somewhat religious and mystical seer, but practical jurist as well, delivered 
an address before the Royal Academy in Edinburgh on May 18, 1867, en- 
titled: “On the Application of the Principle of Relative, or Proportional, 
Equality to International Organization.” 1` In 1871 Lorimer published an 
article in the Revue de Droit International et de Législation Comparée entitled ` 
Proposition d’un Congrés International basé sur le Principe de facto, in which 
he again utilized the idea and the: formula “international organization.” 13 





In a letter to Thomas Willing Balch of February'10, 1874, he once more em- |’ 


ploys the term.” - Finally he employed the idea and the term freely in his 
Institutes of the Law of Nations, especially in the second volume of that 


8 Die Zukunft, edited by Maximilian Harden, August 17, 1907, cited in correspondence by 
Wehberg. i i 

2 In French in Revue Générale de Drott. Internationale Publique, Vol. XV (1908), p. '1, and in 
German in Staatsrechilicko Abhandlungen, Festgabe für Paul Laband, Tübingen, 1908, p. 585; 
the German version is greatly expanded in comparison with the French although they are 
obviously more or less the same paper. 

10 Juristische Bläkter, publication. of the Juristiche Gesellschaft su Wien, Vol. 86, No. 44 
(Nov. 4, 1907), p. 521. “For this reference I am indebted to my friend and former colleague 
Professor Kelsen, sometime member of the Juristiche Gesellschaft. 

u Transactions of the Royal Society of Edinburgh, Vol. XXIV (1867), p. 557, cited i in 
Jacob ter Meulen, Der Gedanke der Internationalen Organisation, 1917-1940, Vol. II, Pt? 2, 
p. 207, note 2. On Lorimer’s position in the field of international law and organization in 
general see Jenks, C. W., “The Significance today of Lorimer’s Ultimate Problem of Inter- 
national Jurisprudence, » in Grotius Society, Transactions, Vol. 26 (1940), p. 35. 

1 Revue de Droit International et de Législation Comparée, Vol. IT (1871), p. 1, at p. 4. 

3 Thomas Willing Baloh, International Courts of Arbitration, 1912 (fourth edifon), pp. 
81, 41. 
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work, which appeared in 1884.4 Lorimer seems to have been the inventor . 
of the term “international organization.” 

Lorimer’s writings were well known on the Continent. His principal 
work was translated into French by Nys and published in Brussels in 1885," 
and the section dealing with problems of the future had already appeared in 
French in the Revue de Droit International et de Législation Comparée.* It is 
entirely possible and even probable that it was his use of the term which was 
taken up a generation later by Schitcking and his colleagues in Germany and 
Austria. 

A few supplementary questions suggest themselves. Is any importance to 
be attached to the use of this specific idea and this specific term? Is it not 
probable that others had employed the idea and term “international or- 
ganization” before Lorimer? Was the idea not present earlier in any 
event? Why did the concept and the phrase, though launched in Great 
Britain in 1867 and on the Continent in 1871, not “catch on” and make ita 
way in the world? Why did it enjoy a different fate after 1919? The an- 
swer to the first question is found in those which must be given to the other 
four. It does not seem that any of the dozens or score of persons who had 
thought about the problem of international order prior to Lorimer had hit 
upon the exact solution thereof or used the precise formula which we are 
discussing. They had talked about peace and justice, and order and 
humanity and many other things, including those mentioned at the beginning 
of this paper, but not the precise and supremely appropriate combination of 
elements which is “international organization,” although, that solution of 
the international problem now, in view of the selective victory of that con- 
cept, seems superbly obvious in retrospect. Even references to a congress of 
nations or a federation or confederation of the world missed the general 
idea.” Not only was the magic phrase not present but the exact idea was 
not present. And the reason was that the world of nations and the nations 
of the world were not ready for it. So much so that when a precocious seer 
launched the term it failed to take hold, even among scholars. Even when 
repeated in Germany forty years later it failed to make its impress and an- 
other decade and more, and much educational agony, were needed before the 
solution became clear and was perceived. Indeed it became obvious and 
admitted then (in the 1920’s) only because in the League effort adequate 
emphasis was placed, beyond sentiments and ideas and principles and rules 
of law, upon permanent institutions, organization, and the structure, albeit 
rudimentary, of the international federal state. 

Prrman B. POTTER 


H The Insittutes of the Law of Nations, Vol. II, 1884, pp. 190, 216, ete. 

1 Under the title Principes de Droit International; published also in Paris. 

18 Lorimer’s phrase was frequently used by Constantin Franz in 1878-82 (Föderalismus 
als .. . Prinzip fir . . . Internationale Organization, 1879): ter Meulen, Vol. IT, Pt. 2, 
p. 15, and correspondence with Dr. Laslo Ledermann, Geneva. 

17 Lorimer even proposed ‘International Government”: work cited, p. 279. 
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For rae Perion May 16-Auausr 15, 1945 
(Including earlier events not previously noted) 
want REFERENCES 


Abbreviations: B. I. N., Bulletin of International News; C. I. E. D., Chronology of In- 
ternational Events and Documents, Royal Institute of International Affairs; C. 8. Monitor, 
Christian Science Monitor; Cmd., Great Britain Parliamentary Papers by Command ; Cong. 
Rec., Congressional Record; D. S. B., Department of State Bulletin; Hz. Agr. Ser., U. 8. 
Executive Agreement Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. T. S., 
Great Britain Treaty Series; P. A. U., Pan American Union Bulletin; U. S. T. S., U. S. 
Treaty Series. 


September, 1944 
18-November 2 Orrom. Rusia and the United States exchanged notes concerning limita- 
tion of the production of opium. Texts: D..S. B., July 22, 1945, pp. 129-181. 


22-May 14, 1945 Ovrom. Turkey and the United States exchanged notes concerning 
limitation of the production of opium. Texts: D. 8. B., July 8, 1945, pp. 63-69. 


May, 1845 

4  Qemar Berraw—Torxmy. Signed trade and payments agreement in London. 
London Times, May 5, 1945, p. 8; D. S. B., Aug. 5, 1945, p. 191. Text: Turkey 
no. 1 (1945), Cmd. 6632. This agreement abrogates the agreement of Feb. 8, 1940, 
_ as extended. 


11-18 Press Conggmss. Third Inter-American Press Congress was held at Caracas, 
Venezuele, having been postponed from June, 1944. P. A. U., August, 1945, pp. 
444-445. The 4th Congress will be held in Colombia. 


17 + Denstanx—Jaran, Denmark severed diplomatic relations. N. Y. Times, May 19, 
1045, p. 7. i ` 


18 Camssm Recoanrrion. Denmark recognized the Government of Generalissimo 
Chiang Kai-shek. N. Y. Times, May 19, 1945, p. 7. 


19-June 20 Trrests. Field-Marshal Sir Harold Alexander issued statement May 19 on 
the occupation of the city by Marshal Tito. Text: N. Y. Times, May 20, 1945, 
p. 17. Text of Marshal Tito’s reply to the United States and Great Britain rela- 
tive to Yugoslav claims to Trieste and Istria: p. 16. Both texts: London Times, 
May 21, 1945, p. 3.- It was announced May 22 that Marshal Tito had accepted 
“in principle” the Allies’ position. N. Y. Times, May 23, 1945, pp. 1,4. De- 
partment of State announced signature of an agreement providing for a temporary 
military administration urider Allied control of the province of Venezia Giulia, 
including Trieste. N. Y. Times, June 10, 1945, p. 1. Text of agreement: p. 6; 
D. 8. B., June 10, 1945, p. 1050, London Times, June 11, 1945, p. 4. Text of 
‘Yugoslav Government’s letter and declaration: D. 3. B., June 17, 1945, p. 1096. 
"Exact boundary lines of Marshal Tito’s ocoupation sone were agreed to on June 
15. N. Y. Times, June 16, 1945, p. 7. The United States, Great Britain and 
Yugoslavia signed military, agreement partitioning the Venezia Giulia area of pre- 
war northeastern Italy. The agreement set up a “Blue Line” for administrative 
purposes. N.Y. Times, June 21, 1945, p. 2; Fres Europe (London) June 29, 1945, 
p. 200. ° 
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21 Migonascayx, Sranisuaw. Former Premier of the Polish Government in London, 
expressed view that solution of Polish-Soviet relations could be found and that the 
London regime should resign. London Times, May 22, 1945, p. 6. 


21-July 22 LEBANON AND SYRIA. Negotiations with France were broken off May 21 by 
the Levantine States because of French desire for special rights in the area. N.Y. 
Times, May 22, 1945, pp. 1, 5. On May 22 Syria demanded removal of French 
troops. N. Y. Times, May 28, 1945, p. 4. Excerpts from joint Lebanese-Syrian 
statement of May 23: N. Y. Times, May 24, 1945, p. 5. French official statement 
of May 27 declared arrival of Senegalese replacement troops had been the cause of 
the crisis. N.Y. Times, May 28, 1945, p. 5. Text of United States note to French 
Provisional Government of May 28: N. Y. Times, June 1, 1945, p. 5; D. S. B., June 
8, 1945, pp. 1013-1014. Text of French statement of June 1: London Times, June 
2, 1945, p. 4. Prime Minister Churchill in message to General de Gaulle stated 
that British troops had been ordered to intervene in order to prevent further trouble 
in Syria. Text of message: N. Y. Times, June 1, 1945, p. 5. Text of Mr. Church- 
ill’s speech in House of Commons on June 5 denying French implication that Brit- 
ish interference had provoked the uprising: N. Y. Times, June 6, 1945, p. 12; London 
Times, June 6, 1945, p. 4. France was requested on June 7 to remove troops. 
N. Y. Times, June 8, 1945, p. 5. Text of General de Gaulle’s address of June 19: 
Free France (N. Y.), July 1, 1945, pp. 17-21. Partial text of statement of June 22, 
issued by French press agency concerning British policy: London Times, June 
25, 1945, p. 3. France started the evacuation of barracks in Syria on July 22. 
C. I. E. D., July 1-22, 1945, pp. 51-52. 


22-August 10 War DmoLararions. The following declarations against Japan were made: 
Ecuador, May 22. N. Y. Times, May 23, 1945, p. 4. Brazil, June 6. D.S. B., 
June 10, 1945, p. 1060. Italy, July 15. London Times, July 16, 1945, p. 8. Rus- 
sia, August 8, effective August 9. N. Y. Times, Aug. 9, 1945, p. 1. Text: p. 3; 
Russian Embassy Information Bulletin (Washington), Aug. 1 1945, p. 1; London 
Times, Aug. 9, 1945, p. 4. Mongolian Peoples Republic, August 10. N. Y. Times, 
Aug. 11, 1945, p. 2. 

23 Gurman Prorpety. United States, acting as trustee for the Allied Governments 
assuming power in Germany, formally took over thé property of the German Fm- 
basay, papers, eto., in Washington. D. S. B., May 27, 1948, p. 954. 

23 Germany. The Third Reich ended today, with its dissolution by the Allies and the 

i arrest of the High Command and General Staff. N. F. Times, May 24, 1945, pp. 
1, 9. 

23/24 Gepat Berra. The Coalition Government headed by Winston Churchill resigned 
May 23. N.Y. Times, May 24, 1945, p. 1. “Caretaker” Government took office 
May 24. N.Y. Times, May 25, 1945, pp. 1, 7; London Times, May 26, 1945, p. 4. 

24 Austria. Establishment of the British and American military government for joint 
control of Austria was proclaimed by Field-Marshal Sir Harold Alexander. N. Y. 
Times, May 25, 1945, pp. 1, 4. Texts of proclamations: London Times, May 25, 
1945, p. 3. 

24/June 25 Tas Neruseianps. The Government was formally reéstablished at The 
Hague, when the Cabinet convened there for the first time in about five years. 
N. Y. Times, May 25, 1945, p.4. A new Cabinet was sworn in on June 25. Mem- 
bers: London Times, June 25, 1945, p. 3; Netherlands News (N. Y.), July 1, 1945, 
p. 178. 


28 Gruat Burrarn—Inag. Signed exchange agreement at Baghdad. Text: Irag no. 1 
€1945), Cmd. 6646. 
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29 Carva—TuE Nevamnsanve, Signed treaty relinquishing extraterritorial rights in 
China, and exchanged notes concerning the settlement of these and related matters. 
N. Y. Times, May 31, 1945, p. 2; London Times, May 31, 1945, p. 4. 

29 Norway (in exile) —Unrrep, Sraras. Effected agreement by exchange of notes in 
Washington concerning certain problems of marine transportation and litigation. 
D.S. B., July 8, 1945, p. 71. 


30/August8 Iran. Announcement was made May 30 that Iran had asked for the evacua- 
tion of British, American and Soviet troops, since the European phase of the war 
had ended. N.Y. Times, May 81, 1945, p. 1; B. I. N., June 9, 1945, p. 581. The 
Iranian Foreign Minister announced on August 8 that British and Russian forces 
would be withdrawn at once. N. Y. Times, Aug. 9, 1945, p. 12. 


‘31-June 4 ` Unıt Nations COMMISSION FOR THE INVESTIGATION or War Cres. 
Representatives of 16 nations met in London without announcing any recommenda- 
tions, N. Y. Times, June 5, 1945, p. 10. 
June, 1945 
2 Axa@entiva—Borivia. Effected agreement by exchange of notes at La Paz, regard- 
ing railroad, highway and oil-pipeline construction, andthe development of southern 
Bolivian oilfields. It is intended to extend and amplify their treaties of Feb. 10, 
1941 and Feb. 6, 1942. Summary of 9 points: D. S. B., Aug. 5, 1945, pp. 199-200. 
4 Anan Leaaus. Council delegates from 6 states opened conference at Cairo. N. Y. 
Times, June 5, 1945, p. 6; London Times, June 5, 1945, p. 4. 


5-August 15 Gurman Occupation. General Eisenhower, Field-Marshal Montgomery, 
Gen. de Lattre de Tassigny and Marshal Zhukov signed at Berlin a joint deolara- 
tion announcing assumption of supreme authority in Germany by their respective 
Governments. N. Y. Times, June 6, 1945, p. 1. Texts of 3 statements on con- 
sultations with other Governments of the United Nations, occupation sones, con- 
trol machinery in Germany, and the Declaration: p. 10; D. 8. B., June 10, 1945, pp. 
1051-105 Russian Embasay Information Bulletin (Washington), June 16, 1945, 
pp. 1-5; this Jovnwa, Supplement, Vol. 39 (1945), pp. 171-178. Text of Declare- 
tion and statement on machinery and sones of occupation: London Times, June 6, 
1945, p. 3. French zone of occupation delimited. London Times, June 25, 1945, 
p. 4. The Allied Control Council for Germany held its first official meeting in 
Berlin on July 80. Text of statement issued after the meeting: London Times, 
July 31, 1945, p. 4. The United States, Great Britain, Soviet Russia and France 
officially announced the boundaries of their respective zones in Germany August 
15. Map: N. Y. Times, Aug. 16, 1945, p. 9; D. S. B., Aug. 19, 1945, p. 275. 


6/August 15 INTERNATIONAL CIVIL Aviation ORGANIZATION (Provisional). Edward 
Warner was named United States’ delegate on the Council June 6. D. S. B., June 
10, 1945, p. 1057. The Interim Council met in Montreal with 17 members present. 
N. Y. Times, Aug. 16, 1945, p. 10. List of nations represented: N. Y. Times, Aug. 
19, 1945, p. 18. 

6-28 Unrrap Nations CONFERENCE ON INTERNATIONAL ORGANIZATION. Admitted Den- 
mark to participation in the Conference on June 6. D. S. B., June 10, 1945, pp. 
1048-1049. Voted June 7 that the name of the new organisation should be the 
United Nations. N.Y. Times, June 8, 1945, p. 1. Approved proposal June 19 to 
debar Spain from membership in the United Nations as long as the regime of General 
Franco shall remain in power. N. Y. Times, June 20, 1945, p. 14. The Confer- 
ence closed June 26 with the signature of the Charter. N. Y. Times, June 27, 
1945, p. 1. Text of President Truman’s address at final session: p. 10; Cong. Rec. 
(daily), June 29, 1945, pp. 7087-7088. Texts of addresses by representatives of 
China, France, Great Britain, Russia and the United Btates: N. Y. Times, June 27, 
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1945, pp. 13-14. Text of agreement to set up a Preparatory Commission to act ad 
interim: p. 14. Texts of Charter and agreement: this JOURNAL, Vol. 39 (1945), 
Supplement, p. 190. D. S. B., June 24, 1945, pp. 1119-1134; 1142-1148. Text 
of Statute for International Court of Justice: pp. 1184-1142; this JOURNAL, Vol. 
39 (1945), Supplement, p. 215. Texts of President’s address, Charter, agreement, 
- International Court Statute: S. Dec. 70. Text of Report to the President on the 
Results of the Conference by the Chairman of the United States Delegation: Dept. 
of State. Conference Ser. no. 71. Facsimile of the Charter, Statute, and interim 
arrangements in 5 languages: Dept. of State. Conference Ser. no. 76. 


7/20 Norway. King Haakon arrived in Oslo June 7. N. Y. Times, June 8, 1945, p. 9. 
On June 12 the Cabinet resigned. N. Y. Times, June 18, 1945, p. 4. Hiner 
Gerhardsen announced formation of a new Cabinet on June 20. N. Y. Times, 
June 21, 1945, p. 4. Members: London Times, June 25, 1945, p. 3. 


8 Korzna—Untrep Srares. Text of statement made by Acting Secretary of State 
Grew on United States policy with respect to Korea: D. S. B., June 10, 1945, pp. 
1058-1059. 


9 Ex Sarvaporn—Unrrep Sraras. By exchange of notes agreed upon a codperative 
education program. The agreement, effective on signature, will remain in force 3 
years. D. 8S. B., July 15, 1945, p. 100. 
12 Poran (Provisional Government). Text of statement issued by the White House 
on meeting to consider the Polish reorganization problem, to be held in Moscow. 
“on June 15, with Foreign Commissar Molotoff and British and United States Am- 
bassadors to Russia participating. This meeting was authorised by the Crimea 
Conference. N.Y. Times, July 13, 1945, p. 17. 
14 Great Brrran—Invia, Statement of policy by the Secretary of State for India 
was issued. Text: London Times, June 15, 1945, p. 4; N. Y. Times, June 15, 
1945, p. 1; Cmd. 6652. 


14-16 Foop Conrrrznos. Was held in London to consider problems in Denmark, Norway, 
Belgium, Luxembourg and other countries. London Times, June 14, 1945, p. 4 
List of 12 countries represented: B. I. N., June 23, 1945, p. 571. 


15 Norwar—Swepmy. Signed three financial agreements at Oslo. N. Y. Times: 
June 16, 1945, p. 5. 

16/July 3 Great Burrary—VWust Inpres. British Colonial Secretary issued text of dis- 
patch recently sent to governors of the 8 West Indian colonies, concerning federa- 
tion of these colonics and eventual self-government within the British Common- 

- wealth. B.I. N., June 23, 1945, p. 571. Summary and excerpts: London Times, 

` June 18, 1945, p.3. The House of Assembly of the Bahamas rejected on July 3 the 

proposal for federation of British Caribbean colonies. N. Y. Times, July 4, 1945, 
p. 4. 

22-28 ĪNTARNATIONAL LABOR ORGANIZATION. The Governing Body met in Ottawa. 
N. Y. Times, June 24, 1945, p. 5; C. S. Monitor, June 28, 1945, p. 8. Announced 
invitation had been extended to Russia in 1948 to return to membership. N. Y. 
Times, June 27, 1945, p. 19. 

23 Ponanp (Provisional Government). Moscow radio announced that a complete 
agreement had been reached among the Polish groups, meeting in Moscow, on the 
formation of a Government of National Unity. N.Y. Ttmes, June 23, 1945, p. 1. 
Text of announcement: p. 4. 

25-July 14 Inpra. Conference of Indian leaders opened June 25 at Simla to consider 
British proposals for broadening India’s self-government. N. Y. Times, June 26, 
1045, p. 4. Adjourned June 29 [to July 14]. N. Y. Times, June 30, 1945, p. 2. 
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Discussions were continued, but parties failed to reach agreement. The Confer- 
ence closed July 14. N. F. Times, July 15, 1945, p.6. Text of statement by Lord 
Wavell at final meeting: London Timés, July 16, 1945, p. 3. 

26 Pouanp (in exile). Sent note to all United Nations Governments except U.S.S.R., 
declaring the Provisional Government at Warsaw illegal. Text: Fres Europe. 
(London), June 29, 1945, p. 194. ' 

27 - Sxerroaus, Eowarp R. Resignation as Secretary of State was accepted by Presi- 
dent Truman who announced he would appoint Mr. Stettinius as United States 
representative to the United Nations when established. N. Y. Times, June 28, 
1945, pp. 1,18. | 

28  Pouanp (Provisional Government). Polish Provisional Government unanimously 
resigned and was replaced by the new Government of National Unity. N. Y. 
Times, June 29, 1945, p. 1. Cabinet members: p. 4; London Times, June 29, 1945, 
p. 4 

29 CxnonosLovax Rupusiic—Sovier Rusata, Signed agreement at Moscow by which 
the Carpatho-Ukraine (Ruthenia) was ceded to Russia. N. Y. Times, June 80, 
1945, p.1. Text of pact and protocol: p. 4; Current History (N. Y.), August, 1946, 
pp. 151-153; United Nations Review (N. Y.), July 15, 1945, pp. 157-158, Sum- 
mary: London T¥mes, June 80, 1945, p. 4. 

20 France (Provisional Government)—Sovinr Russia. Signed agreement in Moscow 
i a pelecaery ng depoeite all en Hessian terebcey N.Y. 
Times, July 2, 1945, p. 5. 

20/July 81 Jaran—Unrrep Starms, The United Btates admitted responsibility on June 
29 for sinking relief ship Awa Maru which was travelling under safe conduct. 
N. Y. Times, July 14, 1945, pp. 1, 3; D. S. B., July 15, 1945, pp. 85-87. Ina note 
of July 31 the United States offered to replace the Awa Maru, accidentally sunk by 
an Amerigan submarine.. N. Y. Times, Aug. 9, 1945, p. 9. Text: D. S. B., Aug. 
12, 1945, pp. 249-250. 

80-July 13 Cara—Sovier Rossa. Conversations between Premier T. V. Soong and 
Russian officials opened in Moscow on June 80. N. Y. Times, July 1, 1945, p. 8. 
Issued communiqué July 13, stating that the two countries had reached “a broad 
mutual understanding on important questions.” N. Y. Times, July 15, 1945, pp. 
1, 5; London Times, July 16, 1945, p. 4. 

oe 1945 

Brenes, Jamms F. Sworn in as Secretary of State. N.Y. Times, July 4, 1945, p. 1. 

F Poru Recoanrron (Provisional Government of National Unity). Recognition 
was granted as follows: United States, China and Great Britain, July 5. London 
Times, July 6, 1945, p. 4; N. Y. Times, July 6, 1045, pp. 1,6. Texts of American 
and British statements: p. 6. France, July 5. C.J.#.D., June 19-July 9, 1945, 
p. 6. Canada announced recognition July 8. London Times, July 9, 1945, p. 4. 
Denmark, July 9. C.I.2.D., July 10-22, 1945, p. 44. 

7 Cmwa—Greur Berra. Signed agreement at Chungking concerning extraterri- 
toriality for troops of one country on territory of the other. London Times, July 
10, 1945, p. 3. ; 

7  Porano (National Unity)—Sovmr Russta. Signed trade treaty, granting reciprocal 
“ most-favored nation” status. N. Y. Times, July 10, 1945, p. 5. 

7 BPAIN—SWITZERLAND. Announeed signature of trade treaty. N. Y. Times, July 8, 
1945, p. 7. 

9-14 Brerrisu COMMONWEALTH ÀR Transrort Council. Meetings opened in London on 
July 9. London T'smes,; July 10, 1945, p. 2. Agreed on pooling Commonwealth 
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air routes, with the exception of Canada-England routes. The governments con- 
cerned must approve the agreement. Conference closed July 14. London Times, 
July 16, 1945, p. 2; July 18, pp. 2; 4; C. S. Monitor, July 18, 1945, p. 5. 

17 France (Vicoy)—Gruat Brrraw. British Foreign Office issued 4000-word state- 
ment denying charges that Prime Minister Churchill and Marshal Petain made 
secret agreement in 1940. London Times, July 17, 1045, p. 5; N. Y. Times, 
July 21, 1945, p. 8. Text: Cmd. 6662. 


17/26 Bunarom. Parliament voted to keep the Regent in power, barring Leopold II from 
returning to the throne. London Times, July 19, 1945, p. 4; N. Y. Times, July 18, 
1945, p. 1. Text of the King’s letter to Prince Regent Charles: p. 6. On July 26 
the Belgian Chamber of Deputies gave vote of confidence to the Government. 
N. Y. Times, July 27, 1945, p. 8. 

17-21 Japan—Swrrzertanp—Unirep Sratzs. By exchange of notes between the Swiss 
Legation in Washington and Acting Secretary of State Grew, Switzerland received 
permission to represent Japanese interests in the United States, with the exception 
of Hawaii. Comment and text of notes: D. S. B., July 22, 1945, pp. 125-126. 

17-August 2 Beru Conrzrence. Prime Minister Churchill, President Truman and * 
Generalissimo Stalin opened discussions at the Kaiser Wilhelm Palace in Potsdam 
on July 17. Mr. Truman was asked to preside at meetings. N. Y. Times, July 
18, 1945, p. 1. Meeting was suspended July 25-27, while results of the British 
election were being declared. Meeting resumed July 28 with Prime Minister 
Attlee representing Great Britain. On August 1 Ambassadors of the “Big Three” 
presented notes to the French Government, outlining agreements reached and ask- 
ing concurrence of France therein. N. Y. Times, Aug. 2, 1945, p. 4. The Con- 
ference adjourned August 2, N. Y. Times, Aug. 3, 1945, p. 1. Discussion of 
notes: p. 7. Issued communiqué on August 2, announcing plans for Europe. 
Text: D. S. B., Aug. 5, 1945, pp. 153-160; N. Y. Times, Aug. 3, 1945, p. 8; this 
JOURNAL, Vol. 39 (1945), Supplement, pp. 245; London Times,*Aug. 3, 1945, p. 8. 
List of delegates: N. Y. Times, Aug. 3, 1945, p. 8; D. S. B., Aug. 5, 1945, pp. 180- 
161. Text of President Truman’s report on the meeting: N. Y. Times, Aug. 10, 
1945, p. 4; D. S. B., Aug. 12, 1945, pp. 208-213. 

22` Prisonzrs or War. Department of State announced that Japan had agreed to 
comply with the international law permitting neutral observers to visit prisoner of 
war oamps. N. Y. Times, July 28, 1945, p. 1. 

23/August 15 Peram, MarssaL Hewrt-Purmirre. Trial for treason opened in Paris on 
July 28. Summary of indictment: London Times, July 24, 1945, p. 3. He was 
found guilty, but mercy was recommended because of his age. N. Y. Times, Aug. 
15, 1945, p. 1. 

26/27 Great Barrary. Clement R. Attlee was appointed Prime Minister following Labor 
Party victory in elections. N. Y. Times, July 27, 1945, p. 1. On July 27, the new 
Cabinet was appointed. 6 principal members: N. Y. Times, July 28, 1945, p. 1. 
Complete list: London Times, Aug. 6, 1945, p. 2. 

26-August 14 Woro Wan. Great Britain, United States, and China issued from Berlin a 
proclamation to Japan, stating their peace terms for immediate surrender and al- 
ternative treatment for Japan (“Potsdam declaration”). N. Y. Times, July 27, 
1945, pp. 1,4. Text: p. 4; D. S. B., July 29, 1945, pp. 187-1388; London Times, 
July 27, 1945, p. 4. On August 9 President Truman warned Japan to surrender 
or risk destruction. Text of radio address: N. Y. Times, Aug. 10, 1945, p. 12. 
On August 10 Japan submitted to the “Big Four” via Sweden and Switzerland 
an offer to surrender on condition that the Mikado remain in office. Text: London 
Times, Aug. 11, 1945, p. 4; N. Y. Times, Aug. 11, 1945, p. 3. Texts of Swiss 
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note containing surrender Pa and reply sent on behalf of the Governments 
of the United States, United Kingdom, U.S.S.R. and China: D. 8. B., Aug. 12, 
1045, pp. 205-206; N. Y. Times, Aug. 12, 1945, p. 3. Text of Allied reply: Lon- 
don Times, Aug. 13, 1945, pl 4.. On August 14 Japan accepted unconditional 
surrender in a rescript. Text: D. S. B., Aug. 19, 1945, p. 255; N. Y. Times, Aug. 
15, 1945, pp. 1, 4. Texte of Prime Minister Attlee’s broadcast and Secretary 
Byrnes’ instructions to the Japanese: p. 4. Texts of King George’s radio address 
and Mr. Churchill’s address in the House of Commons: N. Y. Times, Aug. 16, 1945, 
p. 4. Text of Secretary Byrnes’ instructions of August 14: D. S. B., Aug. 19, 1045, 
p. 256. 

31 Inaq—Unerep STATES. He mutual-aid agreement i in Washington. D. 8. B., 

` Aug. 5, 1945, p. 202. 

August, 1945 ; 

1 Aum» Mwwærass or Epucaron. Released text of a draft constitution for an edu- 
cational and cultural organization of the United Nations. Text: N. Y. Times, 
Aug. 1, 1945, p. 18; D. 8. B., Ang, 5, 1945, pp. 168-172; eo Rec. (daily), Aug. 1, 
1945, pp. 8356-8358. 

1 FINLAND—POLAND (National Unity). “Announcement. was made of decision to 
renew diplomatic relations. London Times, Aug. 2, 1945, p. 3. 

1 Prisonzes or War. Department of State issued statement concerning Japanese 
practice of locating prisoners of war and civilian internment camps in areas subject 

; to aerial bombardment. D. S. B., Aug. 6, 1945, pp. 176-177. 

1 Zionist Congress. First world conference since 1939 opened in London. N. Y. 

` Times, Aug. 2, 1945, p. 11. Private seasions began on August 2. N. Y. Times, 
Aug. 3, 1945, p. 5. 

2  Evroruan Apvisony Commission. Section II of Communiqué, issued at close of 
the Berlin Conference recommended that the Commission be dissolved. N. Y. 
Times, Aug. 8, 1945, p. & 

2 U.N.R.R.A.—Axnpanta. Signed agreement for relief supplies “i equipment for 
Albania. N. Y. Times, Aug. 3, 1945, p. 4; D. 8. B., Aug. 5, 1945, pp. 179-180. 

3  FBENOm PROVISIONAL CONSULTATIVE ASSEMBLY. Final session of the Assembly was 

' beld. N. Y. Times, Aug. 4, 1945, p. 4. 

8 Sovær Russia—TURKEY. Following denunciation of their treaty of amity and 
neutrality on March 20, 1945, Russia requested Turkey’s agreement on three basic 
demands which would provide a satisfactory foundation for the negotiation of a 
new treaty. Turkey apiu and the conversations ended. ` N. Y. Times, Aug. 4, 
1945, p. 1. 

3 SWITZERLAND-—UNITED Srares. State Department announced conclusion of an 
interim agreement relating to air transport services, effective this date, by an 
exchange of notes at Bern. D. S. B., Aug. 5, 1945, p. 198; N. Y. Times, Aug. 6, 
1045, p. 9. Text: D. 8. B., Aug. 19, 1945, pp. 269-270. 

4 ARGENTINA—SWEDEN. Sean paot. Summary: N. Y. Times, Aug. B, 1945, 
pp. 1, 26. 

5 Icauannp—Unrrep Srarss. ' Announced signature of a “five freedoms” airline 
agreement. N.Y. Times; Aug. 6, 1045,-p. 9. 

5 Sear. Issued communiqué rejecting “as arbitrary and unjust” tho Berlin declara- 
tion excluding Franco Spain from membership in the United Nations. Text: 
N: Y. Times, Aug. 5, 1945, p. 23. 

6  Fmmano—Sovwær Russu. » ' Russia notified United States Department of State of 
resumption of diplomatio relations with Finland. N. Y, Times, Aug. 7, 1945, p. 11. 
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6 Roumanta—Soviet Russia. Russia notified United States Department of State of 
its resumption of diplomatic relations with Rumania. N.Y. Times, Aug. 7, 1945, 
p. 11. 

6/11 Arosnc Bome. Texts of President Truman’s and Secretary of War Stimson’s state- 
ments regarding the release of an atomic bomb on Japan: N. Y. Times, Aug. 7, 
1945, p. 4. Text of Mr. Winston Churchill’s statement: p. 8, Use of the bomb 
was protested by Japan. N. Y. Times, Aug. 11, 1945, p. 1. 

7 Germany. Highest court in Berlin, the Landsgericht, reopened, under the American 
military governor’s auspices. N. Y. Times, Aug. 8, 1945, p. 10. 

7 U.N.R.R.A. Council. 8d session opened meetings in London, postponed from July 
24. D. 8. B., Aug. 12, 1045, p. 215; N. Y. Times, Aug. 8, 1945, p. 16; London 
Times, Aug. 8, 1945, p. 2. List of American delegation: D. S. B., July 29, 1945, 
p. 142. 

8 Austrian Occupation. Governments of the United States, Great Britain, Soviet 
Russia and France issued joint statement containing summary of agreements on 
control machinery [the Allied Commission for Austria] and zones of occupation, 
reached by the European Advisory Council. Text: N. Y. Times, Aug. 9, 1945, 
p. 11; D. 8. B., Aug. 12, 1945, pp. 221-222; London Times, Aug. 9, 1945, p. 3; 
C.I. E. D., Aug. 6-22, 1945, pp. 100-101. 

8 War Crmoms. United States, Great Britain, France and Soviet Russia signed pact 
for the establishment of an international military tribunal to try German war 
criminals. N. Y. Times, Aug. 9, 1945, p. 1. Texts of agreement, constitution for 
an international military tribunal, report of War Crimes Committee and statement 
by Mr. Justice Jackson: p. 10; London Times, Aug. 9, 1945, p. 8; D. 8. B., Aug. 
12, 1945, pp. 222-228. Text of agreement: this JOURNAL, VoL 39 (1945), Supple- 
ment, pp. 257. 

8 Yuaosuavra. King Peter issued proclamation in London, declayng the Regents had 
failed to fulfill their oaths and obligations, and withdrawing the authority vested in 
them by him. N. Y. Times, Aug. 9, 1945, p. 15. Text: London Times, Aug. 9, 
1945, p. 3. 

10 Taxnamr. American, British, Soviet and French representatives opened meetings i in 
Paris to discuss establishment of a provisional political status for Tangier, to re- 
place General Franco’s authority. N. Y. Times, Aug. 11, 1945, p. 8. Text of 
United States statement on future status of Tangier: N. Y. Times, July 3, 1945, 
p. 3. 

18 War Crmms. Appointment was announced of Mr. H. W. Shawcross, K.C., At- 
torney General, as chief prosecutor on behalf of the United Kingdom. London 
Times, Aug. 14, 1945, p. 4. 

14 Cama—8Sovær Russia, Signed 30-year treaty of friendship in Moscow and agree- 
ments regarding the Changchun Railway, Port Arthur, Port Darien, Eastern 
Provinces, Government and Outer Mongolia: Texts: N. Y. Times, Aug. 27, 1945, 
p. 4. 

15 GERMAN OccuraToN. United States, Great Britain, Soviet Russia and France 
officially announced the boundaries of their respective zones in Germany. Map: 
N. Y. Times, Aug. 16, 1945, p. 18. 


Mo.treanttts CONVENTIONS 
Ar SERVICES TRANSIT ÀGESEMENT. Chicago, Deo. 7, 1044. 
Acceptances: 
Afghanistan. May 16, 1045. D. S.B., May 27, 1945, p. 988. 
Belgium. July 17, 1945. D. 8S. B., Aug. 5, 1945, p. 198. 
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El Salvador. May 31, 1945. D. S.B., June 10, 1945, p. 1057. 
Great Britain. May 31, 1945. ' D. S. B., June 10, 1945, p. 1057. 
India. D. S. B., May 20, 1945, p. 941. 
Iraq. June 14, 1945. D. 8. B., Aug. 5, 1945, p. 198. 
Paraguay. July 27, 1945. D.S.B., Aug. 5, 1945, p. 198. 
Switzerland. July 6, 1945. D.S. B., Aug. 5, 1945, p. 199. 
Turkey. June 5, 1945. D. 8. B., Juno 10, 1945, p. 1058. 
Signatures: 
Australia, July 4, 1945. D. S.B., Aug. 5, 1945, p. 198. 
El Salvador, May 9, 1945. D.S. B., May 20, 1945, p. 942. 
Luxembourg. July 9, 1945. D. 8. B., Aug. 5, 1945, p. 198. 
Paraguay. July 27, 1945. D. S.B., Aug. 5, 1045, p. 198. 
South Africa, June 4, 1945. D. S.B., June 10, 1945, p. 1057. 
Switzerland. July 6, 1945. D.8.B., Aug. 5, 1945, p. 195. 
Syria. July 6, 1945. D. 9. B., Aug. 5, 1945, p. 199. 
Status of agreement: D. S. B., June 24, 1945, p. 1169. 
Arn Transport AargymenTt, Chicago, Des. 7, 1944. 
Acceptances: 
Afghanistan. May 16, 1945. D. S. B., May 27, 1945, p. 968. 
China. June 6, 1945, D. S.B., June 10, 1945, p. 1058. 
El Salvador. May 31, 1945. D.S. B., June 10, 1945, p. 1057, 
Paraguay. July 27,1945. D. S.B., Aug. 5, 1945, p. 198. 
Ratification: 
Turkey. June 5, 1945. D. S. B., June 10, 19465, p. 1058. 
Signatures: 
El Salvador. May 9, 1945. D. S.B., May 20, 1945, p. 942. 
Paraguay. July 27, 1945. D. S.B., Aug. 5, 1945, p. 198. 
Syria (with reservation). July 6, 1045. D. S. B., Aug. 5, 1945, p. 199. 
Status of agreement: D. S. B., June 24, 1945, p. 1169. 
ALIENS Status. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 25, 1945. 
Ratification deposited: 
Peru. June 21, 1945. D. 8S. B., July 15, 1945, p. 100. 
AsyLum Convention. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 9, 1945. 
Ratification deposited: 
Peru. June 21, 1945. D, S. B., July 15, 1945, p. 100. 
AVIATION. Interim Agreement. Chicago, Deo. 7, 1944. 
Acceptances: ; . f 
Afghanistan. May 16, 1945. D. 8. B., May 27, 1945, p. 968. 
Australia. May 19, 1945. D. 8. B., May 27, 1945, p. 968. 
Brazil. May 29, 1945. D. 8. B., June 3, 1945, p. 1006. 
Chile. June 4, 1945. D. 5S. B., June 10, 1945, p. 1057. 
China. June 6, 1945. D. S.B., June 10, 1945, pp. 1057-1058. 
Colombia. June 6, 1945. D. S. B., June 10, 1945, p. 1057. 
El Salvador. May 31, 1945. D. S.B., June 10, 1945, p. 1057. 
France. June 5, 1945. D. S.B., June 10, 1945, p. 1057. 
Great Britain. May 31, 1945. D. S. B., June 10, 1945, p. 1057. 
Iceland. June 4, 1945. D.S. B., June 10, 1945, p. 1057. 
India. D. S. B., May 20, 1945, p. 941. 
Iraq. May 29,1945. D.S. B., June 10, 1945, p. 1057. . 
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Ireland. D.S. B., May 20, 1045, p. 041. 
Lebanon. June 4, 1945. D. S. B., June 10, 1945, p. 1057. 
Luxembourg. July 9, 1945. D. S.B., Aug. 5, 1045, p. 198. 
Mexico. May 22, 1945. D.S. B., May 27, 1946, p. 968. 
Paraguay. July 27,1945. D. S.B., Aug. 5, 1945, p. 198. ` 
Peru. April 28,1945. D. S. B., May 27, 1945, p. 968. 
Portugal. May 2, 1945. D. S.B., June 10, 1945, pp. 1056-1057. 
Sweden. June 29, 1945. D. S. B., Aug. 5, 1945, pp. 198-199. 
Switzerland. July 6, 1945. D. S.B., Aug. 5, 1945, p. 199. 
Syria. July 6, 1945. D.S. B., Aug. 5, 1945, p. 199. 

Ratifications: 
Haiti. May 8, 1945. D. S.B., June 10, 1945, p. 1057. 
Portugal. May 29,1945. D. 8S. B., June 10, 1945, pp. 1056-1057. 
Turkey. June 5, 1945. D. S. B., June 10, 1945, p. 1058. 

Signatures: 
Brazil. May 20,1945. D.S. B., June 3, 1945, p. 1006. 
Colombia. May 24, 1945. D. S.B., May 27, 1945, p. 988. 
El Salvador. May 9, 1945. D. S.B., May 20, 1045, p. 942. 
Luxembourg. July 9, 1945. D. S. B., Aug. 5, 1945, p. 198. 
Panama. May 14, 1945. D. 8. B., May 20, 1945, p. 942. 
Paraguay. July 27,1945. D. S.B., Aug. 5, 1945, p. 198. 
South Africa. June 4, 1945. D.S. B., June 10, 1945, p. 1057. 
Switzerland. D. S. B., Aug. 5, 1945, p. 199. 

Status of agreement: D. 5S. B., June 24, 1945, p. 1189. 

Came into force June 8, 1945. D. S. B., Aug. 5, 1945, p. 199. 

Aviation Convention. Chicago, Dec. 7, "1944, 


Acceptances: 
Luxembourg. July 9, 1945. D.S. B., Aug. 5, 1945, p. 198. 
Paraguay. July 27,1945. D.S. B. , Ang. 5, 1945, p. 198. R 
Signatures: 


El Salvador. May 9, 1945. D. S.B., May 20, 1945, p. 942. 
Luxembourg. July 9, 1945. D. S. B., Aug. 5, 1945, p. 198. 
Paraguay. July 27, 1945. D.S. B., Aug. 5, 1945, p. 198. 
South Africa. June 4, 1945. D. S. B., June 10, 1945, p. 1057. 
Switzerland. July 6, 1945. D. S.B., Aug. 5, 1945, p. 199. 
Status of agreement: D. S. B., June 24, 1945, p. 1169. 
Crvi War. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 9, 1945. 
Ratification deposited: 
Peru. June 21, 1945. D. S. B., July 15, 1945, p. 100. 
CoxNsuLAR Aaents. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 9, 1945. 
Ratification deposited: 
Peru. June 21, 1945. D. 8. B., July 15, 1945, p. 100. 
European Innanp Transport. London, May 8, 1945. 
Signatures: Belgium, France (Provisional Government), Great Britain, Luxembourg, The 
Netherlands, Norway, United States. 
Text: G.B.T.S., no. 2 (1945), Cmd. 6640. 
Pan AMERICAN Uwz0n. Hevea, Feb. 20, 1928. 
Ratification: 
Peru. April 9, 1945. « 
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Ratification deposited: 
Peru. June 21,1945. D.S. B., July 15, 1945, p. 100. 
SANITARY CONVENTION. Paris, June 21, 1926. Amendment. Washington, Jan. 5, 1945. 
Promulgation: 
United States. May 29, 1945. 
Ratification: 
United States. May 20,1945. D. S. B., June 3, 1945, p. 1088. 
SANITARY CONVENTION FOR Am Navieation. The Hague, April 12, 1983. Amendment. 
Washington, Jan. 5, 1945. 
Promulgation: 
United States. May 29, 1945. 
Ratification: i 
United States. May 29, 1945. D. S. B., June 3, 1945, p. 1088. 
Supine. London, August 5, 1944. 
Accessions: 
Brazil. (Effective) June 1, 1945. 
Sweden. (Effective) June 8, 1945. D. S. B., July 8, 1945, p. 70. 
TREATIES AMONG ÅMERICAN States. Havana, Feb. 20, 1928. 
Ratification: 3 
Peru. April 9, 1945. 
Ratification deposited: 
Peru. June 21, 1945. D.S. B., July 15, 1945, p. 100. 
Unitep Nations CHARTER. San Francisco, June 26, 1945. 
Signatures: 50 nations. 
Text: Cong. Rec. (daily), July 23, 1945, pp. 8074-8083; Canada Treaty Sertes, 1945, no. 7; 
Dept. of State, Conference Series no. 74; this JOURNAL, Vol. 39 (1945), Supplement, pp. 
190-215. 
Adherence approved: 
China. July 81, 1945. N. Y. Times, Aug. 1, 1945, p. 5. 
Ratifications: 
Costa Rica. Aug. 10, 1945. N. Y. Times, Aug. 11, 1945, p. 3. 
El Salvador. July 10, 1945. D. S.B., July 22, 1945, p. 117. 
France. Aug. 14, 1945. N.Y. Times, Aug. 18, 1945, p. 3. 
Nicaragua. July 6, 1945. D.S. B., July 8, 1945, p. 57. 
United States. August 8, 1945. N. Y. Times, Aug. 9, 1945, p. 1. 
Ratification deposited: 
United States. Aug. 8, 1945. D.S. B., Aug. 12, 1945, pp. 214-215. 
Dorotuy R. DART 
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SHOSHONE INDIANS v. UNITED STATES 
SUPREME COURT OF THE UNITED STATES 


[March 12, 1945.] 


ndin ‘oe Hes are to Be conele ped aonsenins to their fenor erie Intant andere sob toe 
otherwise construed to remedy alleged inj 

Construction of treaty of J aly 30 1863, breed the United States and = Northwestern 
Bands of the Shoshone Indians and other relevant instruments. 


The Northwestern Bands of Shoshone Indians, petitioners here, seek to re- 
cover from the United States damages estimated at fifteen million dollars 
for the taking of some fifteen million acres of the lands held by these Indians 
by aboriginal or immemorial title. This title was alleged by the Indians 
to have been recognized by the United States by the treaty between the 
petitioners and the United States at Box Elder, Utah Territory, Toly 30, 
1863. 

The suit was begun in the Court of Claims against the United States by ' 
the bands pursuant to a special jurisdictional act of Congress of February 
28, 1929, 45 Stat. 1407. The Act consented to suit and recovery against 
the United States upon the following conditions: 


“That jurisdiction be, and hereby is, conferred upon the Court of 
Claims, notwithstanding lapse of time or statutes of limitations, to hear, 
adj udicate, and render judgment in any and all claims Which the north- 
western bands of Shoshone Indians may have against the United States 
arising under or growing out of the treaty of July 2, 1863 (Highteenth 
Statutes, page 685—2 Kappler, 848); treaty of July 30, 1863 (Thirteenth 
Statutes, page 863—2 Kap ppler, 850); Act of Congress approved De- 
cember 15, 1874 (Eighteen Statutes, age 291), and any subsequent 
treaty Act of Congress, or Executive order, which claims have not here- 
tofore been determined and adjudicated on their merits by the Gon 
of Claims or the Supreme Court of the United States.” t 


This Court has jurisdiction to grant certiorari under the jurisdictional act. 
and § 3 (b), Act of February 13, 1925, 43 Stat. 939, as amended by Act of 
May 22, 1939, 53 Stat. 752; see Colgate v. United States, 280 U. S. 43. Certi- 
orari was granted in view of the importance of the question in Indian affairs. 

The suit is based upon the unlawful taking after the alleged recognition 
of the Indian title by the Box Elder treaty. We do not read the petition as 
claiming any right to compensation for the extinguishment of an Indian 
aboriginal title, which was unrecognized or unacknowledged by the Box 

1 The other sections of the jurisdictional act are routine and not here involved. They 
provide for the employment of attorneys for the Indians, for set-offs to the United States, ` 


for review in this Court, process, service on and appearance by the Attorney General and 
the dispositipn of sums aeti 
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Elder treaty. Under the words of the jurisdictional act, “arising under or 
growing out of the treaty,” suit is authorized only for rights acknowledged 
by the treaty. The act does not authorize a suit for loss of Indian tribal 
rights arising. from any other acts of the United States. If the treaty recog- 
nized the aboriginal or Indian title, the authority to sue for the taking-under 
the jurisdictional act is not questioned No claim is brought forward by 
petitioners arising under or growing out of the other treaties, acts or orders 
which are referred to in the jurisdictional act. See Northwestern Bands of 
Shoshone Indians v. United States, 95 Ct. Cl. 642, 680.3 

The Court of Claims determined that the claim for the taking of land 
sued upon by petitioners did not grow out of the Box Elder treaty. Certi- 
orari was sought and granted to determine whether there was “recognition” 
or “acknowledgement” of the Indian title by this treaty through the 
language employed or by the act of entering into a treaty with the Indians 
as to the use by the United States of lands which were claimed by the pe- 
titioners. l 

Even where a reservation is crested for the maintenance of Indians, their 
right amounts to nothing more than a treaty right of occupancy. Shoshone 
Tribe v. United States, 299 U. S..476, 496. Prior to the creation of any such 
area, formally acknowledged by the United States as subject to such right 
of Indian occupancy, & certain nation, tribe or band of Indians may have 
claimed the right because of immemorial occupancy to roam certain terri- 
tory to the exclusion of any other Indians and in contradistinction to the 
custom of the early nomads to wander at will in the search for food. United 
States v. Santa Fe Pacific R. Co., 314 U. S. 339, 345. . This claim has come to 
be known as Indian title and is likewise often spoken of as the right of occu- 
pancy. To distinguish from a recognized right of occupancy, we shall refer 
to the aborigmal usage without definite recognition of the right by the 
United States as Indian title. 

Since Johnson v. M’Intosh, 8 Wheat, 543, decided in 1823, gave rational- 
ization to the appropriation of Indian lands by the white man’s government, 
the extinguishment of Indian title by that sovereignty has proceeded, as a 
political matter, without any admitted legal responsibility in the sovereign 
to compensate the Indian for his loss. Exclusive title to the lands passed to 
the white discoverers, subject to the Indian title with power in the white 
sovereign alone to extinguish that right by “purchase or conquest.” 8 

3 The claim upon which the Indian Affairs Committee of the House based its recommenda- 
tion for the passage of an identical jurisdictional act was a claim for the taking of this abo- 
riginal title which the Committee said was recognized by the Box Elder treaty. H. Rep. 
No. 1030, 70th Cong., Ist Sess.; cf. United States v. Creek Nation, 205 U. S. 103, 108. 

3 Jn a similar jurisdictional act for the! benefit of the Eastern Shoshone the question of 
whether their claim arose under or grew out of a certain treaty was not involved. That 
treaty, Fort Bridger, July 3, 1868, specifically. recognized and set apart a reservation for 


the Eastern Shoshone. Art, IT, 15 Stat. 673; 44 Stat. 1349; Shoshone Tribe v. United States, 
299 U. 8. 476.: 
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Wheat. at 574, 585-88. The whites enforced their claims by the sword and 
occupied the lands as the Indians abandoned them.‘ Congress has author- 
ized suits on the original Indian title but no recovery has as yet been ob- 
tained on that ground. See Coos Bay Indian Tribe v. United States, 87 Ct. 
Cl. 148; ef. The Wichita Indians v. United States, 89 Ct. Cl. 378, 418, 414. 
In this case, however, the success of the claim depends not upon proof of 
the Indian title, which may be admitted, 95 Ct. Cl. at 690, but upon recog- 
nition of that title by the Box Elder treaty. It is quite understandable 
from the point of view of both petitioners and Congress that the Government 
should limit its submission to suits to claims under the boundaries if ac- 
knowledged by the treaty rather than to consent to judicial examination of 
claims for taking the unknown area of their possible Indian title. The 
Shoshone Indian title was in Indian country (Act to regulate trade and inter- 
course with the Indian tribes, 4 Stat. 729; Bates v. Clark, 95 U. B. 204, 
206-208) and as a consequence subject to all the uncertainties of definition 
of boundaries and difficulties of proof to establish aboriginal title for tribes 
with a shifting habitat. 

The decisive question in this case is whether it was intended by the North- 
western Shoshone or Box Elder treaty of July 30, 1863, to recognize or ac- 
knowledge by implication the Indian title to the lands mentioned in that 
treaty. United States v. Santa Fe Pacific R. Co., 314 U. S. 339, 347. From 
such recognition or acknowledgement by this treaty would flow a right of 
occupancy which would be compensable under the jurisdictional act. 

Full findings of fact appear with the opinion below in The Northwestern 
Bands of Shoshone Indians v. United States, 95 Ct. Cl. 642. These findings 
show that petitioners here, the Northwestern bands, were at the time of the 
treaty a part of the Shoshone tribe, a nomadic Indian nation of less than ten 
thousand people which roamed over eighty million acres of prairie, forest 
and mountain in the present states of Wyoming, Colorado, Utah, Idaho and 
Nevada. The group with which we are concerned was comprised of some 
fifteen or eighteen hundred persons and claimed, by the treaty, Indian title 
to some.ten million acres and now claim compensation for over six million 
additional acres. 

After the discovery of gold in California, white travelers and settlers be- 
gan to traverse and people the Shoshone domain with the result that the 
Indians’ game disappeared from their hunting grounds.: Racial relations 


4 Beecher v. Wetherby, 95 U. S. 517, 525;-Butts v. Northern Pacific Railroad, 119 U. S. 
55, 70; Lone Wolf v. Hitchcock, 187 U. 8. 553, 564; United States v, Santa Fe Pacific R. 
Co., 314 U. 8. 339, 347. 

* Letter of Commissioner Doty, transmitted by Message of the President, January, 1864, 
Executive K, L, M, N, O, 88th Cong., 1st Sess., p. 17: 

‘As none of the Indians of this country have permanent places of abode, in their hunt- 
excursions they wander over an immense region, extending from the fisheries at and 
ow Salmon falls, on the Shoshonee river, near the Oregon line, to the sources of that 
streanf, and to the buffalo country beyond.” 
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degenerated to the point that Indian depredations interfered with travel and 
settlement, the overland mails and the new telegraph lines. By the time of 
the qutbreake of the Civil War the Commissioner of Indian Affairs, the agents 
and superintendents of the Shoshone territory were aware of the misery of 
the Shoshones, the dangers to the emigrant trains and need for peace to ena- 
ble travel and settlement in the area. Word had reached the Commissioner 
from his superintendent in Utah that the Shoshone were inclined toward 
accepting support on limited reservations and were willing in return to cede 
their other lands to the United States. 

On July 5, 1862, 12 Stat. 512, 529, Congress appropriated $20,000 for 
defraying the expenses of negotiating a treaty with the Shoshones. The 
appropriation followed a letter from the Secretary of the Interior to the chair- 
man of the House Committee on Indian Affairs expressing the view that the 
lands owned by the Indians of Utah were largely unfit for cultivation and 
that it was “not probable that any considerable portion of them will be re- 
quired for settlement for many years.” A special commission was promptly 
appointed and instructed that it was not expected that the proposed treaty 
would extinguish Indian title to the lands but only secure freedom from 
molestation for the routes of travel and “‘also a definite acknowledgment as 
well of the boundaries of the éntire country they claim as of the limits within 
which they will confine themselves, which limits it is hardly necessary to 
state should be as remote from said routes as practicable.” 

As the distances made it impracticable to gather the Shoshone Nation 
into one coundil for treaty purposes, the commissioners made five treaties 
in an endeavor to clear up the difficulties in the Shoshone country. These 
are set out in full in the report below. 95 Ct. Cl. 642. Four will be found 
also in 13 Stat. 663, 681, and 18 Stat. 685, 689. The fifth or Mixed Band 
treaty was not proclaimed. It is at 5 Kappler 693. It is sufficient here to 
say that by the treaties the Indians agreed not to molest travelers, stage 
coaches, telegraph lines or projected railroads. All the Shoshone treaties 


* Articles II and IH from the Fort Bridger treaty of July 2, 1863, the one first made, will 
illustrate the type of agreement: ` 
“ Arros I. The several routes of travel through the Shoshonee country, now or 
hereafter used by white me ap eeg be and remain forever free and safe for the use of the 
Government of the United States, and of all or and travellers under its authority 
and ond proyectan, without molestation or injury from any of the people of said nation. 
if depredations should at any time be committed by bad men of their nation, the 
endas shall be immediately seized and delivered nup to to the proper officers of the 
bt bins s a Be Duets Cae tia sell ders ; and the safety of all trav- 
peaceably over said routes is y guaranteed by i itary 
tural settlements and military posts may be established by the President of the 
agri States along said routes, ferres may be maintained over the rivers wherever 
they may be required, and houses erected and settlements formed at such points as may 
be necessary for the comfort and convenience of travellers. 
eae W. The r ba and overland e F lines having been od and 
opera through a part o onee country, 1 is expreasly agreed same 
may be continued without hindrance, molestation, or injury from the people of said 
nation, and that their property, and the lives of Taea he in the stages, and of the em- 
Ployees of the respective companies shall be protected them. 
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were similar inform. They show that the boundaries claimed, as petitioner 
points out, covered the entire Shoshone country. After all five were ne- 
gotiated Commissioner Doty was able to trace a rough map of the Shoshone 
country to show the Commissioner of Indian Affairs “the exterior boundaries 
of the territories claimed by the Shoshonees in their recent treaties, as also 
the lines of the country occupied by different portions of the tribe indicated 
upon it as correctly as the map will allow.” He had asked Indian Affairs 
for the map upon which this information was traced “to show the boundaries 
of the country ceded by the Shoshones.” 

Petitioners’ treaty, the Northwestern Shoshone treaty, needs to be set 
out in full for ready examination. It reads as follows: 


“ Articles of agreement made at Box Elder, in Utah Territory, this 30th 
day of July, A. D., 1863, by and between the United States of 
America, represented by Brigadier-General P. Edward Connor, 
commanding the military district of Utah, and James Duane 
Doty, commissioner, and the northwestern bands of the Shoshonee 
Indians, represented by their chiefs and warriors: 


ARTICLE I. It is agreed that friendly and amicable relations shall 
be reestablished between the bands of the Shoshonee Nation, parties 
hereto, and the United States, and it is declared that a firm and per- 
petual peace shall be henceforth maintained between the said bands 
and the United States. 


ARTICLE II. The treaty concluded at Fort Bridger on the 2nd 
day of July, 1863, between the United States and the Shoshonee Na- 
tion, being read and fully interpreted and explained to jhe said chiefs 
and warriors, they do hereby give their full and free assent to all of the 
provisions of said treaty, and the same are hereby adopted as a part of 
this agreement, and the same shall be binding upon the parties hereto. 


ARTICLE III. In consideration of the stipulations in the preceding 
articles, the United States agree to increase the annuity to the Shosho- 
nee nation five thousand dollars, to be paid in the manner provided in 
said treaty. And the said northwestern bands hereby acknowledge to 
have received of the United States, at the signing of hess articles, pro- 
visions and goods to the amount ‘of two thousand dollars, to relieve 
their immediate necessities, the said bands having been reduced by the 
war to a state of utter destitution. 


“And further, it being understood that provision has been made by the Government 
of the United States for the construction of a railway from the plains west to the Pa- 
cific ocean, it is stipulated by said nation that said railway, or its branches, may be lo- 
eated, constructed, and operated, without molestation from them, through any portion 
of the country claimed by them.” 


Article IV relating to boundaries in this Fort Bridger treaty reads as follows: 


“Tt is understood the boundaries of the Shoshonee country, as defined and degoribed 
by said nation, is as follows: On the north, by the mountains on the north ane of the 
valley of Shoshonee or Snake River; on the east, by the Wind River mountains, Peenah- 

river, the north fork of Platte or Koo-chin-agah and the north Park or Buffalo 
ouse, and on the south, by ery ot river and the Uintah mountains. The weetern 
boundary i is left undefined, there being no Shoshonees from that district of country 
present; but the bands now present claim that their own country is bounded on the - 
west bySalt Lake.” 18 Stat. 685-6. 
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ARTICLE IV. The country claimed by Pokatello, for himself and ~ 
his people, is bounded on the west by Raft River and on the east by the 
Porteneuf Mountains.” ” 13 Stat. 663. . 


Before it or the other = were ratified by the Senate an additional 
article was added to each and, except for one treaty not further involved 
here, accepted by the Indians. The addition reads as follows: 


“Nothing herein contained shall be construed or taken to admit 
any other or greater title or interest in the lands embraced within the 
territories described in'said treaty in said tribes or bands of Indians 
than existed in them u as the acquisition of said territories from Mex- 
ico by the laws thereof.” 


The portions of the Fort Bridger treaty of July 2, 1863, of any possible 
effect will be found in note 6, supra. 

Subsequent to the ratification of the treaties, an act of Congress was 
passed on February 23, 1865, 13 Stat. 432, for the extinction of Indian title 
to lands in Utah territory; and another act on July 20, 1867, 15 Stat. 17, 
for dealing with hostile Indians and choosing reservations for Indians dwell- 
ing east of the Rocky Mountains. None of the Shoshones entered into 
treaties under either of these acts except the Eastern Shoshones who had 
signed the Fort Bridger treaty of July 2, 1863. On July 3, 1868, they re- 
linquished all claim to United States territory except a reservation in Wyo- 
ming of 3,047,730 acres. 15 Stat. 673. No other treaty or other formal ar-. 
rangement hag been made between petitioners and the United States deal- 
ing with their lands.” 


1 The Court of Claims summarised the history of the petitioner bands, subsequent to the 
Box Elder treaty, in this way: 


“ After the making of the treaty of Ji 80, 1863, the plaintiff bands became widely 
scattered over northern Utah ise remain heen Diabo- aa tbs Con 


commission further re; 
a part of the Northwestern Shoshones nes under Pocatello (who signed the treaty of July 
eee bad already gone to the Fort Hall (Idaho) Reservation in southeast Idaho, 


on eae Hall In 
an ind Sater Mepe a D fy a e go pete eee a 
Even shone tzeasy of July 30) and Saigo e party lo the ironty, wero im 
western ne treaty o a party to treaty, were in- 
duced by the commission to remove to the Fort. Hall Indian Reservation, thus 
a total of 400 Northwestern Shoshone Indians on the Fort Hall Reservation. The 


that 
Northwestern Shoshone Indians in southern Idaho. In 1873 a number of Northwest- 
ern Shoshone Indians had gathered in northeastern Nevada and were assigned by the 
Indian Agent in Nevada to a small area in that section as a home. On May 10, 1877, 
this tract, by order of the President, was withdrawn from sale or settlement and set 
apart as a reservation for the Northwestern Shoshone Indians. However, in 1879, all 
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Without seeking any cession or relinquishment of claim from the Sho- 
shone, except the Eastern Shoshone relinquishment of July 3, 1868, just 
referred to, the United States has treated the rest of the Shoshone territory 
as a part of the public domain. School lands were granted. 18 Stat. 32; 
26 Stat. 216; 28 Stat. 109. National forests were freely created. 33 Stat. 
2307 ; 34 Stat. 3099, 3198, 3206, 3247, 3251; 37 Stat. 1678. The lands were | 
opened to public settlement under the homestead laws. Report of the 
Commissioner of the General Land Office (1868), pp. 55, 59, 63; Report of 
the Commissioner of the General Land Office. (1869), pp. 163, 168, 177. 
Thus we have administration of this territory by the United States proceed- 
ing as though no Indian land titles were involved. 

The Court of Claims examined the evidence adduced before it and reached 
the conclusion as a finding of fact that the United States ‘‘did not intend. 
that it [the treaty] should be a stipulation of recognition and acknowledge- 
ment of any exclusive use and occupancy right or title of the Indians, parties 
thereto. . . . The treaty was intended to be, and was, a treaty of peace and 
amity with stipulated annuities for the purposes of accomplishing those 
objects and achieving that end.” 95 Ct. Cl. at 676. This finding molded 
the opinion and judgment below.’ Whether the issue as to acknowledgment 
by a treaty of Indian title to land is treated as a question of fact, like Indian 
right to occupancy itself, United States v. Santa Fe Pacific R. Co., 314 U. S. 
339, 345; 53 Stat. 752, or as a matter of inference to be drawn by the trier of 
fact from the treaty and surrounding circumstances or as a conclusion of law 
to be reviewed by this Court upon the record, this finding plees the burden 
on petitioners to overthrow the judgment of the Court of Claims. In reach- 
ing its conclusion, the lower court pointed: out in its opinion that nothing in 
the legislation or official documents, communications or instructions which 
brought about the treaty indicated any purpose to recognize Indian title to 
the territory over which the Shoshone roamed and hunted. The commis- 
sioners were instructed specifically on July 22, 1862, that they were not ex- 
pected to negotiate for the extinction of the Indian title but for the security 
of routes over the lands and “a definite acknowledgment as well of the 
boundaries of the entire country they [the Indians] claim.” The letter 
shows uncertainty as to the location of the bands. The Commissioner of | 
Indian Affairs wrote of the Shoshone nation as roaming Utah and Eastern 
Washington but the very indefiniteness of the information required a state- 
ment from the Indians of their claims. 95 Ct. Cl. at 690. The Commis- 
sioner learned from the treaties that the Shoshones claimed territory in 
Colorado, Wyoming, Idaho, and Nevada aggregating several times the 
acreage in Utah. There apparently was no claim to Washington land. 
Commissioner Doty’s letter transmitting the map describing the territories 


the Indians thereon, numbering were removed to the Western Shoshone 
Indian Reservation known as Se Duck 200, were n dian Reservation in southwestern 
- Idaho and northern Nevada.” 95 Ct. CL at 677. 
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claimed by the Shoshones and tetting of the negotiations has nothing that . 
indicates the possibility of an acknowledgment by the United States of the 
Indian title to any of the lands. | See note 5, supra. ` 

An examination of the text of the Northwestern Shoshone treaty and the 
others which were entered into with the other Shoshone tribes, 95 Ct. Cl. 
642, shows the commissioners carefully followed their instructions. In the 
Eastern Shoshone treaty, the boundaries are spoken of “as defined and de- 
scribed by said nation,” note 6, supra. In the Northwestern Shoshone 
treaty the land is described as “The country claimed by Pokatello, for him- 
self and his people.” In the Western Shoshone treaty permission was given 
for mineral prospecting and extracting and the boundaries are said to define 
“the country claimed and occupied.” The same language is used as to the 
boundaries in the Shoshone-Goship treaty. This treaty also permitted 
prospecting for and the working of mines. The Mixed Bands treaty de- 
scribed a country “claimed by the said bands” and “as described by them.” 
Nowhere in any of the series of treaties is there a specific acknowledgment of 
Indian title or right of occupancy... It seems to us a reasonable inference 
that had either the Indians or the United States understood that the treaties 
recognized the Indian title to these domains, such purpose would have been 
clearly and definitely expressed by instruction, by treaty text or by the re- 
ports of the treaty commissioners, to their superiors or in the transmission 
of the treaties to the Senate for ratification. 

Petitioners argue that the permission from the Indians for travel or mining 
and for the maihtenance of communication and transportation facilities by 
the United States for its citizens imply a recognition by the United States 
of the Indian title. They quote, as persuasive, these words from an early 
Indian case: ‘The acceptance of these cessions is an acknowledgment of the 
right of the Cherokees to make or withold them.” Worcester v. Georgia, 6 
Pet. 515, 556. An examination of the circumstances under which this 
Court made the just-quoted statement illustrates how inapposite its use by 
petitioners is to the present question. The quotation was written in ex- 
planation of rights of passage which were granted by the Cherokees through 
lands which by other articles of the treaty had been specifically set apart and 
solemnly guaranteed to the Cherokees. 7 Stat. 39. No such specific 
recognition is in the Box Elder treaty. But we see nothing inconsistent 
with non-recognition of the Indian title and the insertion of these provi- 
sions against molestation of structures, travelers or exploiters of mineral 
deposits within the territories. ‘The United States undoubtedly might have 
asserted, at the time of the treaty, its purpose to extinguish Indian title or it 
might tave recognized Indian title or it might, as the Court of Claims held, 
sought only freedom from hostile acts from roving bands by the commit- 
ments for supplies. The treaties were made in the midst of civil war and 
before the outcome of that conflict was clear. 

Petitioners urge that recognition of the Indian tithe was inferred “from the 
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language of the Fort Laramie treaty of September 17, 1851, 11 Stat. 749, 
Fort Berthold Indians v. United States, 71 Ct. Cl. 308; Assiniboine Indian 
Tribe v. Untied States, 77 Ct. Cl. 347, 370; The Crow Nation v. United States, 
81 Ct. Cl. 238, 272, and that a different inference in the present case is incon- 
sistent with those holdings. Apart from the fact that different treaties are 
involved, the circumstances surrounding the execution of the Fort Laramie 
treaty indicate a purpose to recognize the Indian title to the lands described 
in the Fort Laramie treaty which may well have induced the Court of Claims 
to reach one conclusion in those cages and another in this, For example, the 
instructions to the commissioners for the Fort Laramie negotiations con- 
tained this direction: l 
“It is important, if practicable, to establish for each tribe some fixed 
boundaries within which they should stipulate generally to reside, and 


each should agree not to intrude within the limits assigned to another 
tribe without its consent.” 71 Ct. Cl. 312. 


Further in reporting the treaty, it was said: 


“The laying off of the country into geographical, or rather national 
domains, I regard as a very important measure, inasmuch as it will 
take away a great cause of quarrel among themselves, and at the same 
time enable the Government to ascertain who are the depredators, 
should depredations hereafter be committed.” 71 Ct. Cl. 313. 


Furthermore, the words of the Fort Laramie treaty are more apt to ex- 
press recognition of Indian title than those of Box Elder, 5 Article 5 says: 


“The aforesaid Indian nations do hereby recognize and acknowledge 
the following tracts of country, included within the metes and bounda- 
ee herein designated, as their respective territories, viz: ...” _ 

1 Ct. Cl. 315. 


In consideration of the treaty stipulations the United States bound itself to 
furnish supplies and to protect the Indian nations against depredations by 
its citizens. Such distinctions may quite justifiably have led the Court of 
Claims to different conclusions than it reached from consideration of the 
Northwestern Shoshone treaty.® 


$ We note but consider unimportant, because this issue was not involved, casual references 
by this and other courts that the Shoshone treaties recognized Indian title in the Shoshones. 
Shoshone Tribe v. United States, 299 U. 8. 476, 485; United States v. Shoshone Tribe, 304 
U. 8. 111, 113; Shoshone Indians v. United States, 85 Ct. Cl. 331, 835; United States v. 
Board of Com’rs of Fremont County, Wyo., 145 F. 2d 329. , 

We do not consider the references of the administrators in routine communications called 
for in the preparation of this case before the Court of Claims to the “Shoshoni Indian Reser- 
vation (Northwestern Band)” to the fact that the territory of the Shoshones “was recog- 
nized by the United States” or “set apart for the Shoshone Indians” of any more weight. 
Nothing m these statements shows that the attention of the administrators was focused 
on the problem of recognition or that they reflected a contemporaneous interpretation. 

It does not seem important to determine whether the Court of Claims abused its discre- 
tion in reffising admission tọ such administrative letters written in 1989, relating to prepara- 
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Petitioners point out that the word “claim” or the phrase “country 
claimed” was often used on the frontier to indicate title or right. We 
know this meaning in mining law and in entries for land patents. The 
meaning of the word or phrase!depends upon its use. In these treaties it 
seems clearly to designate the boundaries over which the Indians asserted 
Indian title but that falls short of acknowledgment of such right by the 
United States. 

Reliance is also placed by petitioners upon the Senate’s pnendasaht to the 
treaty ° as a limitation of the treaty’s recognition of Indian title to the de- 

scribed lands. This limitation, petitioners argue, demonstrates that no 
other limitation was intended. Petitioners take the position that there was 
no need for this limitation “if the treaty recognized no rights.” While 
such a limitation would not havé been needed if the Senate of that day were 
positive, on weighing the issue as we now do, that the treaty was ineffective 
to give any additional color to Indian titles within or without the Mexican 
Cession, it is unlikely that the ratifying body could or did appraise the sev- 
eral possibilities which are now presented. The Senate was well acquainted 
with the complications of Mexican land titles in the Cession. A portion of 
the lands lay within the boundaries of the former Mexican state of Alta Cali- 
fornia. The Senate was familiar, too, with the legal position of Indian titles 
in the Shoshone country outside the Mexican Cession.!° Such titles were 
subject to the same rules as similar titles in all Indian country. 4 Stat. 729. 
The status of Indian titles within the Mexican Cession of 1848, however, had 
not then been gudicially determined.“ The treaty of Guadalupe Hidalgo 
guaranteed the property rights of Mexicans in the Ceasion. Controversies 
over these rights had caused the rejection by the Senate of Article X of the 
treaty as submitted." The rejection was followed by the protocol of Quere- 


tion for this suit, of maps of the territory. We have examined the tendered evidence. It 
was also seen by the Court of Claims and if it had been admitted it would have been merely 
cumulative and could not have changed the conclusion below. 

3 “Nothing herein contained shall be construed or taken to admit any other or greater 
title or interest in the lands embraced within the territories described in said treaty in said 
tribes or bands of Indians than existed in them upon the acquisition of said territories from 
Mexico by the laws thereof.” 

1 Spanish claims north of the 42nd parallel of latitude, then the northern line of Mexico, 
were ceded to the United States in 1821, Treaties and Other International Acta of the 
United States, Vol. 3, p. 3, and Art. 8; Russian claims south of 54° 40’ north latitude in 1824, 
op. cit. p. 151 and Art. 3; and the British claims south of north latitude 49° in 1846, op. ctt., 
Vol. 5, p. 3 and Art, IM. 

u Barker v. Harvey, 181 U. 8. 481, Cramer v. United States, 261 U. S. 219; United States 
v. Santa Fe Pacific R. Co., 314 U. 8. 330. 

5 Treaties op. cil., supra, 207, Art, VIII and IX. United States v. O'Donnell, 303 
U. S. 501, 504. 

3 Treaties and Other International Abts of the United States, Vol. 5, pp. 242, 245: 

“ ARTCIS X, All grants of land made by the Mexican Government or by the com-' 


poter authorities, in territories previousl appertaining to Mexico, and = for 
he future, within the limita of the United States, id, fotha 
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taro of 1848 in which our commissioners for the exchange of ratifications 
undertook to make explanation to Mexico of the rejection of Article X.“ 
The protocol itself was a subject of House and Senate debate and of exten- 
sive diplomatic correspondence. There had been, also, the Act of March 
3, 1851, 9 Stat. 631, to settle the private land claims in California, after its 
admission as a state. Litigation over land titles in the Mexican Cession 
had already reached this Court. United States v. Nye, 21 How. 408; United 
States v. Bassett, 21 How. 412; United States v. Rose, 23 How. 262. We do 
not think that the amendment indicates more than an intention to be sure 
the new treaty did not add to the complexities of the Mexican Cession title 
situation. Cf. Barker v. Harvey, 181 U. B. 481, 491; United States v. Title 
Ins. Co., 265 U. S. 472, 484. 

Petitioners suggest that in the construction of Indian treaties we, as a 
self-respecting nation, hesitate to construe language, which is selected by us 
as guardian of the Indians, to our ward’s prejudice. ‘‘ All doubts,” say peti- 
tioners, ‘‘must be resolved in their [the Indians’] favor.” Mr. Justice 
McLean, concurring in Worcester v. Georgia, 6 Pet. 515 at 582, said, ‘‘The 
language used in treaties with the Indians should never be construed to 
their prejudice.” But the context shows that the Justice meant no more 
than that the language should be construed in accordance with the tenor 
of the treaty.“ That, we think, is the rule which this Court has applied 
consistently to Indian treaties. We attempt to determine what the parties 
meant by the treaty. We stop short of varying its terms to meet alleged 
injustices. Such generosity, if any may be called for in the relations between 
the United States and the Indians, is for the Congress." 

It seems to us clear from the circumstances leading up to and following 
the execution of the Box Elder treaty that the parties did not intend to 


extent that the same grants would be valid, if the said territories had remained within 
the limits of Mexico. .. . 


u The explanation in the second article of the protocol was as follows: 

“Smconp. The American Government by suppressing the Xth article -of the Treaty 
of Guadalupe did not in any way intend to annul the grants of lands made by Mexico 
in the ceded territories. These grants, notwithstanding the suppression of the article 
of the Treaty, preserve the legal value which they may possess; and the grantees may 
cause their legitimate titles to be acknowledged before American tribunals. 

“ Conforma’ biy to the law of the United States, legitimate titles to every deseription 
ie property pergonal and real, existing in the ced territories, are those which were 

timate titles under the Mexican law in California and New Mexico up to the 13th 

of May 1846, and in Texas up to the 2d March 1836.” Treaties, #d., vol. 5, p. 381. 

bad Bes Treaties, id., vol. 5, pp. 380-406, particularly p. 387. 

16 This is the meaning of the other cases which are cited by petitioners upon this point. 
Jones v. Meehan, 175 U. S. 1, 10-12; United States o. Winans, 198 U. S. 371, 380; Marlin v. 
Lewallen, 276 U. 8. 58, 64; United States v. Payne, 264 U. S. 446, 448-49; Nor. Pac. Ry. 
Co. v. United States, 227 U. 8. 355, 366; Seufert Bros. Co. v. United States, 249 U. 8. 194, 
198; United States v. Shoshone Tribe, 304 U. 8. IO, 116; see also Tulee v. Washington, 
315 U. 8. 681, 684. 

17 United States v. Choctaw &c. Nations, 179 U. S. 494, 534-36; Choctaw Nation v. United 
States, 318 U. 8. 428, 432. , 
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recognize or acknowledge by that treaty the Indian title to the lands in 
question. Whether the lands were in fact held by the Shoshones by Indian 
title from occupancy or otherwise or what rights flow to the Indians from 
such title is not involved. Since the rights, if any the Shoshones have, did 
not arise under or grow out of the Box Elder meaty no recovery may be had 
under the jurisdictional act. 


Mr. Justice Rosurrs is of the view that the judgment should be reversed. 


Mr. Justice Jackson, concurring. 


Mr. Justice Brack and I think it may be desirable to state some of the 
difficulties which underlie efforts to leave such an Indian grievance as this to 
settlement by a lawsuit. ! 

It is hard to see how any judicial decision under such a jurisdictional act 
can much advance solution of the problem of the Shoshones. Any judgment 
that we may render gives to these Indians neither their lands nor money. 
The jurisdictional act provides that the proceeds above attorneys’ fees shall 
“be deposited in the Treasury of the United States to the credit of the 
Indians” at 4 per cent interest and “shall be subject to appropriation by 
Congress only for the health, education, and industrial advancement of said 
Indians.” The only cash payment is attorneys’ fees. Section 7 provides 
that the Court of Claims shall determine a reasonable fee, not to exceed 10 
per cent of the secovery, together with expenses, to be paid to the attorneys 
for the Northwestern Bands out of the sums found due. After counsel are 
thus paid, not a cent is put into the reach of the Indians; all that is done for 
them by a judgment is to earmark some funds in the Treasury from which 
Congress may as it sees fit from time to time make appropriations ‘‘for the 
health, education, and industrial advancement of said Indians.” Congress 
could do this, of course, without any judgment or earmarking of funds, as it 
often hasdone. Congress, even after judgment, still must decide the amount 
and times of payment to the Indians according to their needs. 

We would not be second to any other in recognising that—judgment or no 
judgment—a moral obligation of a high order rests upon this country to 
provide for decent shelter, clothing, education, and industrial advancement 
of the Indian. Nothing is gained by dwelling upon the unhappy conflicts 
that have prevailed between the Shoshones and the whites—conflicts which 
sometime leave one in doubt which side could make the better claim to be 
civilized. : The generation of Indians who suffered the privations, indignities, 
and brutalities of the westward march of the whites have gone to the Happy 
Hunting Ground, and nothing that we can do can square the account with 
them. Whatever survives is a moral obligation resting on the descendants 
of the whites to do for the descendants of the Indians what in the conditions 
of this twentieth century is the decent thing. 
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It is most unfortunate to try to measure this moral duty in terms of legal 
obligations and ask the Court to spell out Indian legal rights from written 
instruments made and probably broken long ago and to put our moral duty 
in figures as legal damages. The Indian problem is essentially a sociological 
problem, not a legal one. We can make only.a pretense of adjudication of 
such claims, and that only by indulging the most unrealistic and fictional 
assumptions. 

Here we are asked to go back over three quarters of a century to spell out 
the meaning of a most ambiguous writing made in 1863. One of the parties 
did not. keep, or know how to keep, written records of negotiations. Written 
evidence bearing on intention is only that which the whites chose to make. _ 
It does not take a particularly discerning eye to see that these records, writ- 
ten usually by Indian agents, are quite apt to speak well of the writer’s 
virtue and good intentions. Evidence from the memory of man is no longer 
available. Even if both parties to these agreements were of our own stock, 
we being a record-keeping people, a court would still have the gravest diffi- 
culty determining what their motives ‘and intentions and meanings were. 
Statutes of limitations cut off most such inquiries, not because a claim be- 
comes less just the longer it is denied, but because another policy intervenes 
—the policy to leave in repose matters which can no longer be the subject of 
intelligent adjudication. 

Even if the handicap of time could be overcome, we could not satisfac- 
torily apply legal techniques to interpretation of this treaty. The Indian 
parties to the treaty were a band of simple, relatively peaceful, and extremely 
primitive men. The population of the band was only about 1500, and the 
territories claimed to have been occupied as their home consisted of over 
15,000,000 acres of land in Idaho, Utah, and Nevada—about 10,000 acres for 
every individuali in the band. Of course so few could not patrol and defend 
so vast a territory against inroads by the more aggressive and efficient whites. 
The white was a better killer. The game disappeared, the lands were not 
productive, and in peace the Indians became destitute. Desperation stimu- 
lated or perhaps produced predatory tendencies and they began to fall upon 
“the overland caravans and to steal and rob. The whites brought forth their 
armies and reduced the Indians to submission, Then the whites ‘‘negoti- 

ated” a treaty. 
` We realize that for over a century it has been a judicial practice to con- 
strue these “agreements” with Indians, as if they were contracts between 
white men. In some cases, where the provisions are simple and definite and 
deal with concrete lands or matters, this may be practicable. But despite 
`- antiquity of the custom, to apply the litigation process to such a problem as 
we have here seems far fetched. The most elemental condition of a bargain. 
was not present, for there was nothing like equality of bargaining power. 
On one side were dominant, powerful, shrewd, and educated whites, who 
knew exattly what they,wanted. On the other side were destitute, illiterate 


- JUDICIAL DECISIONS i 831 


Indians who primarily wanted to be let alone and who wanted by some 
means to continue to live their own accustomed lives. Here we are asked to 
decide whether their intent was! to relinquish titles or make reservations of 
titles.or recognition of titles. ie Indian parties did not know what titles 
were, had no such concept as that of individual land title, and had no sense 
of property in land. Here we are asked to attribute legal meanings to sub- 
scribers of a written instrument who had no written language of their own 
in which to express any meaning. We doubt if any interpreter could intel- 
ligently translate the contents of a writing that deals with the property con- 
cept, for the Indians did not have a word for it. People do not have 
words to fit ideas that have never occurred to them. Ownership meant no 
more to them than to roam the land as a great common, and to possess 
and enjoy it in the same way that they possessed and enjoyed sunlight 
and the west wind and the feel of spring in the air. Acquisitiveness, 
which develops. a law of real property, i is an accomplishment only of the 
“civilized.” ` 

Of course the Indians may have had some vague idea that thereafter they 
were to stay off certain lands and the white men in return were to stay off 
certain other lands. But we do not think it is possible now to reduce such a 
nebulous accord to terms of common-law contract and conveyancing. The 
treaty was a political document. It was intended to pacify the Indians and 
to let the whites travel i in peace a route they somehow were going to travel 
anyway. 

How should tve turn into money’s worth the rights, if any, of which the 
Indians have been deprived? Should we measure it in terms of what was 
lost to a people who needed 10,000 acres apiece to sustain themselves through 
hunting and nomadic living, who had no system or standard of exchange, 
and whose representatives in making the treaty appear to have been softened 
for the job by gifts of blankets and trinkets?’ Should we measure it in terms 
of what was gained to our people, who sustain themselves in large numbers 
` on few acres by greater efficiency and utilization? Of course amends can be 
made only to progeny in terms of their present needs as the jurisdictional Act , 
recognizes will ultimately be done. The Indians’ grievance calls for sympa- 
thetic, intelligent, and generous help in developing the latent talents and as- 
pirations of the living generation, and there is little enlightenment for that 
task from endless and pointless lawsuits over the negotiation of generations 
long gone to their rest. > ~ 

We agree with Mr. Justice Ramp that no legal rights are today to be rec- 
ognized in the Shoshones by reason of this treaty. We agree with Mr. 
Justice Doveras and Mr. Justice Murray as to their moral deserts. We 
do not mean to leave the impression that the two have any relation to each 
other. The finding that the treaty creates no legal obligations does not 
restrict Congress from such appropriations as its judgment dictates “for the 
health, education, and industrial advancement of said Indians” which is the 
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position in which Congress would find itself if we found that it did create 
legal obligations and tried to put a value on them. 


Mr. Justice Doveras, dissenting. 


J think the claims which these Indians assert are claims “arising under or 
growing out of the treaty of July 30, 1863.” 

He who comes to my abode and bargains for free transit or a right of way 
across the land on which I live and which I proclaim to be my own certainly 
recognizes that I havea claim toit. That and more was done here. Routes 
of travel through this Shoshone country, the establishment of military agri- 
cultural settlements and military posts, the maintenance of ferries over the 
rivers, the erection of houses and settlements, the location, construction, and 
operation of a railroad, the maintenance of telegraph and overland stage 
lines were all negotiated. These provisions alone constitute plain recogni- 
tion by the United States that it was dealing with people who had the power 
to grant these rights of travel and settlement. The United States, of course, 
did not need to follow that course. It could have invaded this Indian coun- 
try and extinguished Indian title by the sword or by appropriation. United 
States v. Sania Fe Pac. R. Co., 314 U. 8. 339, 347, and cases cited. But it 
did not choose that course. It chose to negotiate a treaty. And through 
the medium of the treaty it obtained from these Indians rights of way, rights 
to settle, rights of transit. It was stated in Worcester v. Georgia, 6 Pet. 
515, 556, that “The acceptance of these cessions is an acknowledgement of 
the right of the Cherokees to make or withhold them.” That is good law. 
It is as applicable here as it was in that early case. There, to be sure, lands 
had been specifically set apart for the Cherokees. But that is not a material 
difference. Indian title is the right to occupancy based on aboriginal pos- 
session. United States v. Santa Fe Pac. R. Co., supra. It has been the policy 
of the United States from the beginning to respect that right of occupancy. 
Id., p. 345. Asstated in Mitchell v. United States, 9 Pet. 711, 746, the Indian 
“right of occupancy is considered as sacred as the fee simple of the whites.” 
Thus we may not say that because these Indians had only Indian title this 
case can be distinguished from Worcester v. Georgia, supra. When the 
United States obtained these cessions it acknowledged whatever claim to the 
land these Indians had. The Indians ask no more now. 

Moreover, the Senate in ratifying the treaty made clear that it construed 
the treaty as recognizing the title or claim of these Indians to this land. 
The amendment added in the Senate provided: “Nothing herein contained 
shall be construed or taken to admit any other or greater title or interest in 
the lands embraced within the territories described in said treaty in said 
tribes or bands of Indians than existed in them upon the acquisition of said 
territories from Mexico by the laws thereof.” That should put beyond dis- 
pute thatthe Senate understood the treaty to accord recognition of the title 
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which these Indians had under Mexican law. To say it gives no roweninon 
to any claim is to erase this provision from the treaty. - 

But if there is still any doubt las to the meaning of the treaty it Boia be 
wholly removed by another of its provisions. The treaty stated that “The 

. country claimed by Pocatello for himself and his people is bounded on the 
west by Raft River and on the east by the Porteneuf Mountains.” 

That is now brushed aside as irrelevant. But we should remember that 
no counsel sat at the elbow of Pocatello when the treaty was drafted. It 
was written in a language foreign to him. He was not a conveyancer. He 
was not cognizant of distinctions in title. He neither had nor gave deeds to 
his land. There was no recording office. But he knew the land where he 
lived and for which he would fight. If the standards of the frontier are to 
govern, his assertion of ownership and its recognition by the United States 
could hardly have been plainer. , 

We should remember the admonition in Jones v. Meehan, 175 U. 8. 1, 11, 
that in construing a treaty between the United States and an Indian tribe it 
must always be borne in mind “that the negotiations for the treaty are con- 
ducted, on the part of the United States, an enlightened and powerful na- 
tion, by representatives skilled in diplomacy, masters of a written language, 
understanding the modes and forms of creating the various technical estates 
known to their law, and assisted by an interpreter employed by themselves; 
that the treaty is drawn up by them and in their own language; that the In- 
dians, on the other hand, are a weak and dependent people, who have no 
written language and are wholly.unfamiliar with all the forms of legal ex- 
pression, and whose only knowledge of the terms in which the treaty is 
framed is that imparted to them by the interpreter employed by the United 
States; and that the treaty must therefore be construed, not according to the 
technical meaning of its words to learned lawyers, but in the sense in which 
they would naturally be understood by the Indians.” 

When that standard is not observed, what these Indians did not lose to 
the railroads and to the land companies they | lose in a fine web of legal 
niceties. 

As stated by the Attorneys General of Idaho and Utah ako appear here as 
amici curiae: “The result is that a péaceful and friendly people, lulled into a 
sense of security by the-proffers of the United States of peace and amity, 
have been reduced from a nation able to wrest their living from their primi- 
tive ancestral home to a nondescript, homeless, and poverty-stricken ag- 
gregation of bands of Indians, without the means to compete in the modern 
civilization which had disseised them. - Until the treaty with petitioners, 
petitioners were so strong and formidable that the trouble and expense of 
taking their lands by war—leaving out of account the dishonor that would 
have been involved in proceeding against a nation which had given no cause 
for war—would have far outweighed the expense of settling with them for 
their lands at whatever the cost'in money. But,the United States did 
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neither. Congress felt it could not at that time afford to extinguish peti- 
tioners’ title by purchase. Consequently, for a meager consideration, the 
petitioners granted respondent certain valuable rights in those lands. For 
respondent, under these circumstances, to attempt to deny petitioners’ title 
is unworthy of our country. The faith of this nation having been pledged in 
the treaties, the honor of the nation demands, and the jurisdictional act re- 
quires, that these long-unsettled grievances be settled by this court in simple 
justice to a downtrodden people.” 

The story has been told before. Chester Fee, Chief Joseph (1936); Harold 
Fast, The Last Frontier (1944). 


Mr. Justice FRANKFURTER and Mr. Justice Murray join in this dissent. 


Mr. Justice Murray, dissenting. 


It is a well-settled rule that in the interpretation of Indian treaties all 
_ ambiguities are to be resolved in favor of the Indians. Worcester v. Georgia, 
6 Pet. 515, 582; Winters v. United States, 207 U. 8. 564, 576; Carpenter v. 
Shaw, 280 U. 8. 363, 367. While this principle does not justify ignoring the 
plain meaning of words in order to prevent what appears to be an injustice to 
the Indians, it does mean that a court is bound to give to doubtful expres- 
sions that meaning least prejudicial to the interests of the Indians, giving full 
weight to the conditions under which the treaty was drawn. The applica- 
tion of this principle to the facts of this makes manifest the error of the Court 
of Claims. ` i 

The issue here centers about the meaning of the Box Elder treaty of July 
30, 1863, 13 Stat. 663, entered into between the United States and the North- 
western Bands of Shoshone Indians. Did the United States by that treaty 
acknowledge or recognize the claim of the Indians to the land in question so 
as to make it a claim “arising under or growing out of” the treaty for pur- 
poses of the jurisdictional act of February 28, 1929, 45 Stat. 1407? An 
affirmative answer to this question is dictated by both the treaty provisions 
and the circumstances surrounding the making of the treaty. 

1. Events Preceding the Box Elder Treaty. The great westward surge of 
the white men from 1849 to 1863 through the country claimed by the various 
Shoshone tribes aroused resentment and hostility among the Indians. Game 
was driven away and vegetation destroyed, forcing the Indians to steal or 
starve. Telegraph and overland daily mail lines were established through 
their territory in complete disregard of any rights they might have. The 
Government did little or nothing to supply the Indians with food or supplies 
during this period. White emigrants and the Government were caused 
considerable trouble by depredations and warlike acts of these oppressed 
Indians. Some agreement whereby white emigrants could travel and the 
Government could maintain a communication system through the Shoshone 
area, was imperative. 
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Little was done before 1861, when the Commissioner of Indian Affairs 
recommended that a treaty be negotiated with the Shoshone Indians which 
would grant them annuities “‘in consideration of a right-of-way across their 
country.” In the same year the Superintendent of Indian Affairs for the 
Utah Territory also recommended the negotiation of a treaty, stating that 
the Shoshones ‘express their willingness to cede to the United States all the 
lands they claim in this Territory,” with certain reservations. 

In February, 1862, the Secretary of the Interior in a letter to the chairman 
of the House Committee on Indian Affairs acknowledged that the lands were 
“owned by the Indians” but reported that little was fit for cultivation and 
would probably not be “‘required for settlement for many years.” He thus 
did not recommend the purchase of the land. In light of this letter, the 
House Committee on Indian Affairs recommended to Congress that it au- 
thorize the negotiation of a treaty for passageways over the land claimed by 
the Shoshones and not try to purchase the land. 

Accordingly on July 5, 1862, Congress authorized the appointment of a 
treaty commission to negotiate such a treaty. 12 Stat. 512,529. On July 
22 the Commissioner of Indian Affairs instructed the treaty commissioners 
who had been appointed that the Government did not have sufficient knowl- 
edge to state definitely the boundaries of the country inhabited and claimed 
by the Shoshones but that it was understood that they inhabited ‘‘the 
country in the northern part of Utah and eastern portion of Washington Ter- 
ritories, through which lies the route of the overland mail, and the emigrant 
route through Utah and into Washington Territory and it is mainly to secure 
the safety of the travel along these routes that a treaty is desirable.” He 
further told them that it was not expected that the treaty would be negoti- 
ated “with a view to the extinguishment of the Indian title to the land.” 
They were-told that the United States’ assurances of amicable relations and 
the contemplated payment of $20,000 in annuities should enable them to 
procure from the Indians an agreement for the security of the overland mail 
and emigrant routes, in addition to a ‘definite acknowledgment as well of the 
boundaries of the entire country they claim, as of the limits within which 
they will confine themselves.” 

Thus prior to the actual negotiation of the treaty, the United States rec- 
ognized that the Shoshone tribes claimed and inhabited certain territory, the 
exact boundaries of which were uncertain. The fact that the United States 
thought it necessary to make a treaty concerning rights of way and the fact 
that the United States expressly did not desire to negotiate “with a view to 
the extinguishment of the Indian title to the land” strongly indicate that the 
United States considered the Indians as the owners of this ill-defined area of 
land. The securing of rights of way, which was the main purpose of the 
treaty, would have been a needless formality had title to the underlying land 
been thought to be in the name of the United States. And the securing of an 
acknowledgment of the boundaries of the land claimed by the Shoshones, 
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which was a subsidiary purpose of the treaty, would likewise have been un- 
necessary if the United States considered itself the owner of all the land., 
The stage was thus set for a delineation of the Shoshone land to which the 
United States was prepared to acknowledge Indian title. _ 

2. The Negotiations for and the Contents of.the Box Elder Treaty. The 
treaty commissioners found it impossible to assemble all the Shoshone tribes 
at one time. They thus negotiated five separate treaties with the five 
Shoshone Nations. They met first with the Eastern Shoshones at Ft. 
Bridger, Wyoming, where they negotiated the treaty of July 2, 1863, 18 Stat. 
685. This treaty pledged peace between the United States and the Indians 
and pledged the United States to pay annual annuities. The Shoshones in 
turn agreed that routes of travel through ‘“Shoshonee country” should re- 
main forever free and safe for the use of the United States and its emigrants . 
and travellers. They also agreed that the United States might establish 
military agricultural establishments and military posts along said routes, 
maintain ferries over rivers, erect houses and settlements wherever necessary 
for the comfort of the travellers, operate and maintain existing telegraph and 
overland stage coach lines, and operate a transcontinental railway “through 
any portion of the country claimed by” the Shoshones, The treaty further 
set forth a description of ‘‘the Shoshonee country, as defined and described 
by said nation,” leaving the western boundary undefined since there were no 
Shoshones present from that area. 

On July 30, 1863, the commissioners met with the Northwestern Bands of 
Shoshone Indians at Box Elder, Utah. The resulting treaty also stipulated 
for peace and friendship and then incorporated by reference all the pertinent 
provisions of the Ft. Bridger treaty. The Northwestern Bands thus granted 
the same rights of way and easements over their lands as the Eastern Bands 
had granted. The Box Elder treaty did not purport to describe all the land 
of the Northwestern Bands, but only the “country claimed by Pokatello 
[one of their chiefs] for himself and his people.” This area was described as 
being bounded on the west by the Raft River and on the east by the Por- 
teneuf Mountains. 

Similar treaties were entered into with the Western Shoshones on October 
1, 1868, the Shoshonee-Goship Bands on October 12, 1863, and the Mixed 
Bands of Shoshone and Bannock Indians on October 14, 1863. All these 
treaties were substantially the same insofar as the granting of rights of way 
and easements were concerned. And each of them set forth “the boundaries 
of the country claimed and occupied by said bands.” . 

Thus by these five treaties the United States secured (a) freedom of travel 
and communication through the Shoshone country and (b) definite acknowl- 
edgment of the areas claimed by the Shoshones. While the Box Elder 
Treaty did not define the boundaries of the Northwestern Shoshone lands 
completely, reference to and collocation of the territorial descriptions in the 
other fowr treaties, as well reference to the map prepared at the time by the 
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chairman of the treaty commission, supply the territorial boundaries of these 
lands. ‘ 

The very acceptance in the Box Elder treaty of these rights of way and 
easements constituted a recognition and acknowledgment by the United 
States that the Northwestern Bands had title to the land claimed. Wor- 
ceater v. Georgia, 6 Pet. 515, 556; Fort Berthold Indians v. United States, 71 
C. Cls. 308, 332. Such recognition and acknowledgment need not be indi- 
cated by any particular word or phrase. They may be implied as well as 
expressed. That is the case here. The Box Elder treaty and the four 
other treaties would have been meaningless had the United States not 
thereby recognized the Indian title to the land claimed. Without such title, 
the Indians would have lacked power to bargain concerning the right to travel 
and communicate over the land. Recognition of this power to bargain and 
acceptance of the fruits of that bargaining implied recognition of the under- 
lying Indian title to the land. Otherwise there would have been no reason 
for the United States bothering to negotiate. Unilateral assertion of rights 
would have been resorted to had the United States not recognized Indian 
title to these lands. This is true whether the Indians held title based on 
aboriginal possession or whether they held lands specifically set aside for 
them. It is likewise immaterial that the main purpose of the treaties was to 
secure rights in the land rather than to acknowledge or secure title. The 
securing of those rights necessarily presupposes Indian title and necessarily 
recognizes such title. 

Thus by its agtion in negotiating for and securing rights of passage and 
communication, the United States indicated its recognition and acknowledg- 
ment of Indian title to the land. The descriptions of the lands claimed by 
the various tribes were inserted merely to give the United States knowledge 
of the precise boundaries to the land held by the Indians. The fact that 
these treaties and the Box Elder Treaty in particular speak in terms of land 
“claimed” by the Indians does not negate recognition of title to the land so 
claimed. In the context of these treaties and in light of the ignorance of the 
Indians of legal niceties, the term “claim” need not be taken to mean bare 
assertion to title. It must be remembered that these Indians held title by 
aboriginal possession and that the United States was in no position to bar- 
gain as to the scope of the land so held. A bona fide Indian claim of this type 
is synonymous with ownership unless it conflicts with some other ownership 
or unless such an Indian title is unrecognized in law. Here, however, the 

- United States did recognise this type of ownership and was anxious merely 
to ascertain the scope of the land. so claimed or owned. ‘The placing of these 
descriptions in a bilateral treaty is at least consistent with the conclusion 
that the United States recognized title to the extent of the lands claimed. 
And under the rule that ambiguities are to be resolved in favor of the Indians, 
we must adopt that conclusion. ` 

3. Events Subsequent to the Box Elder Treaty. Any doubt as to whether 
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the United States by these treaties recognised and acknowledged Indian _ 
title to the land claimed is removed by action’ and statements of the Pe 
ernment subsequent to the making of thesè treaties. 

_ The Senate ratified each of the treaties. ~ Tó four of them, including the 
Box Elder treaty, the Senate added an amendment. providing that nothing 
in the treaty should be construed to admit “any other or greater title or in- 
terest in the lands embraced within the territories described in said treaty in 
. said tribes or bands of Indians than existed in them upon the acquisition of 
said territories from Mexico by the laws thereof.” See 13 Stat. 664. What- 
ever may have been the complexities of the Mexican cession title situation as 
described in the opinion of this Court, the Senate by this amendment clearly — 
indicated that it understood each treaty to constitute a recognition of Indian 
title to the land claimed, at least as to lands outside the Mexican cession. 
Had the Senate been under the impression that no title rights were involved 
in the treaties it would have been meaningless to add this amendment. 
Resolving any doubts on this score in favor of the Indians compels us to in- 
terpret this amendment as another recognition of Indian title.. ` 

In 1863 the Commissioner of Indian Affairs recommended that further 
treaties with the Shoshones be negotiated to extinguish their title to the soil. 
And Congress in 1865 authorized the President to enter into treaties with 
Indians in the Utah Territory for the surrender to the United States of their 
possessory right to all agricultural and mineral land and for their segregation 
on reservations. 13 Stat. 482. Accordingly a treaty was made with the 
Eastern Shoshones in 1868 whereby they gave up the territory claimed by 
them in the Ft. Bridger treaty in exchange for other lands. 15 Stat. 673. 
Here again is clear proof that the United States considered title to the land 
to belong to the Indians, making even more compelling the conclusion that 
the 1863 treaties constituted a necessary recognition of that, title. 

And as late as 1934 the Secretary of the Interior admitted that the terri- 
tory of the Shoshones “was recognized by the United States as belonging to 
the various bands of Shoshone Indians” by the 1863 treaties and that the 
“Government recognized all the land as belonging to the Northwestern 
bands of Shoshones.” Such statements are more than justified by the his- 
tory and contents of the treaties. 

One final matter remains. It is said that any money recovered by the 
Indians in this suit would have to be deposited in the Treasury of the United 
States, subject to appropriation by Congress for their benefit, and that the 
only possible cash payment involves attorney fees. That may be true. But 
it does not justify ignoring the rights of the Shoshone Indians recognized 
under solemn treaties entered into with the United States. It does not com- 
mand us to overthrow the moral obligation of the United States to fulfill its 
treaty obligations. And it does not warrant the application of narrow prin- 
ciples of construction to the injury of the Indians’ interests. If Congress 
desires tp. place in the Treasury any money that might be recovered by the 
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Indians in this suit that is the business of Congress, not ours. Our function 

here is at an end when we have determined if the Northwestern Bands have 

any claim “arising under or growing out of” the Box Elder treaty. Because 
- I believe they have such a claim I would reverse the judgment below. 


Mr. Justice FRANKFURTER and Mr. Justice Dovauas concur in this 
opinion. 


THE CRISTOBAL COLON 
BERMUDA SUPREME COURT 


{October 18, 1937] 

Plea of sovereign immunity by Spanish Government based on ownership by nationaliza- 
tion of merchant vessel recognized. 

A writ of summons in rem was issued in this action and served about the 
6th of January, 1937, by Mr. John Strong McBeath, the Superintendent of 
Police, (1) on the Cristobal Colon by affixing a copy to her foremast, (2) on 
the apparel of the said ship lying in the King’s warehouse in the Town of St. 
George by affixing a copy on the door of the said warehouse, and (3) on the 
Receiver of Wrecks by delivering a copy to him personally and showing him 
the original thereof at the time of such service. 

Mr. James Eugene Pearman states in his affidavit that he interviewed 
Captain Navarro of the Ship at St. George’s on or about the 25th of Novem- 
ber, 1936, and wås shown all the ship’s papers, taken by the master from the 
ship, which were written in the Spanish language but were translated by the 
master and the purport explained to him in English. Mr. Pearman also 
states in his affidavit that on the ship’s articles which were shown to him the 
last entry showed that the ship departed from Cardiff in the British Isles on 
the 16th October, 1986. Mr. Pearman also stated that certain documents 
were shown to him and their purport explained to him by the master. The 
original documents have not been produced or if they are in the hands of the 
Spanish Government I have no record that a notice to produce them has been 
given to the Spanish Government, or if they cannot be produced no leave has 
been obtained to admit secondary evidence. 

If the master was the agent of the Spanish Government, an assumption 
which really begs the question, an admission on his part might -be binding on 
that Government. In the absence of an application to give secondary evi- 
dence of the contents of the documents, I am of opinion it is inadvisable to 
consider it. 

Senor Emilio Suarez Fiol in his affidavit states that the Cristobal Colon 
belonged to the plaintiffs who had possession, control and management of her 
both prior and subsequent to the 7th August, 1936. On that date by a 
decree signed by Senor Manuel Azana and Senor Bernardo Giner de los Rios 
“the so called Loyalist Government decreed that the State confiscated in the 
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“eause of public interest the Companis Transatlantica itself as well as all its 
capital stock, deposits, warehouses and whatever assets or effects it pos- 
sessed.” He further states that “It seems that shortly after the 7th day of 
August, 1936, the steamship Cristobal Colon was seized at the port of San- 
tander in the name of the so called Loyalist Government” and ‘‘the said 

- steamship was consequently under requisition of the so-called Loyalist 
Government at the time when she became stranded on the rocks near the 
Town of St. George in the Island of Bermuda.” Senor Suarez Fiol also 
included in his affidavit what is apparently a translation of Article 44 of the 
Spanish Constitution. As I have already fully explained the method of 
presenting foreign law to a British Court I need not repeat it here. 

The ship was arrested by warrant on the 28th July, 1987. Ina letter 
dated the 25th August, 1937, put in evidence with the affidavit of the Hon. 
R. W. Appleby, to which no exception has been taken, it is stated that the 
Cristobal Colon went ashore on the Bermuda coast last November.” 

Senor Antonio de la Cruz Marin in his affidavit states (a) that he is the 
Counsellor of the Spanish Embassy in London, a Spanish lawyer and a Doctor 
of Law of the University of Madrid, (b) that the Cristobal Colon is subject to 
decrees of the Government of Spain dated respectively the 7th August, 1936 
and the 10th May, 1937 and published in the Official Gazette of the said 
Government, (c) that the publication of the said decrees has the legal effect 
of making such Decrees laws of the Republic of Spain and binding on all 
Spanish subjects, (d) that prints of the said Oficial Gazette containing the 
said decrees together with translations into English of the said decrees were 
produced and shewn to him, (e) that the said decrees as published in the said 
Offictal Gazette were signed by Manuel Azana, the President of the said 
Republic and Bernardo Giner de los Rios, Minister of Communications 
Transport and Public Works, and the translations therefore are accurate, 
(f) that in pursuance of the said decrees the Government of the Republic of 
Spain is now entitled to and claims possession of the said ship, (g) that the 
present proceedings implead the Government of the Republic of Spain, which 
is a foreign Sovereign State recognized by His Majesty’s Government, and 
(h) that the Government of the Republic of Spain is unwilling to submit to 
the jurisdiction of this Honourable Court. 

I am in receipt of the following communication :— 


Colonial Secretary’s Office, 
Bermuda. 
9th October, 1937. 
Sir: 

In consequence of enquiries by Your Honour and by the attorneys of the 
Spanish Government in the case of the “Cristobal Colon,” I am directed by 
His Excellency the Acting Governor to inform you that His Excellency has 
been in communication with His Majesty’s Government and has the author- 
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ity of His Majesty’s Principal Secretary of State for the Colonies to state that 
His Majesty’s Government recognises the Spanish Government as being the 
Government of the Republic of Spain. 
I am, Sir, 
Your obedient servant, 


By Command 
C. H. V. TALBOT 
Acting Colonial Secretary. 
His Honour, 
The Acting Chief Justice, 
Hamilton. 


Officially I have no information as to the actual date the Cristobal Colon 
‘went ashore” or “stranded” on these Islands. As Mr. Pearman states in 
his affidavit, he interviewed the master on or about the 25th November, 1936 
at St. George’s and then the master had with him the ship’s papers. Mr. 
Pearman also states that he saw an entry to the effect that the ship departed 
from Cardiff on the 16th October, 1936. I may assume the ship went ashore 
or stranded on these Islands between the 16th October, 1936 and 25th No- 
vember, 1936. 

Also I have no evidence as to who has the de facto possession of the ship. 
A copy of the writ of summons in rem was served on the Receiver of Wrecks, 
who has not appeared. I may assume that if there is any de facto possession 
it is in the Recewwer of Wrecks. It cannot be in the plaintiffs, as it would be 
absurd for them to bring this action for possession. The Spanish Govern- 
ment does appear not to be in de facto possession as Senor de la Cruz Marin 
states that the Government of the Republic “is entitled to and claims pos- 
session of the said ship,” not that it is in possession. It therefore appears 
that the only possession at issue between the plaintiffs and the interveners is 
the de jure possession. As the Receiver of Wrecks has not appeared to the 
writ served on him it appears that he does not propose to intervene in matter. 

In the early stages of the action the Hon. the Attorney General entered and 
appeared with the object of giving notice of a claim by the Colonial Govern- 
ment for the expenses of maintenance and repatriation of the master and 
crew of the ship. He informed the Court at the hearing on the 27th of July, 
1937 that the expenses were paid and that the ship was in the custody of the 
Receiver of Wrecks. He further intimated that as the claim had been paid 
he had no further official interest in the matter. 

Mr. D. C. Smith for the Spanish Government referred to the remarks on 
the first day of the hearing of the motion made by Mr. Appleby (who on 
account of illness has not been able to attend on subsequent days). He also 
referred to the affidavit of Senor de la Cruz Marin: that as a Spanish lawyer 
Senor de la Cruz Marin had told the Court what is, and the effect of, the 
Spanish law as to the possession of the ship. He also referred to the affidavit 
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of Senor Suarez Fiol which admits the Decree of the roe Government 
dated the 7th July, 1987. Mr. Smith cited the Gagara (1919), P., pp. 95, 100, 
102; the Jupiter, P., p. 236, 242. 

Mr. Conyers submitted that there was no evidence that the ship was 
manned with Spanish Government men, that in the affidavit of Senor de la 
Cruz Marin there was nothing to show that ‘the prints” are original Oficial 
Gazette or copies of the original Official Gazette, that on the general principles 
of law it is necessary for the Spanish Government not only to show actual 
possession but to show that the ship is being used in the public interest before 
that Government can claim that the ship is immune from the jurisdiction of 
this Court. He cited the Parlement Belge (1880), 5 P. D. 53; the Charkieh 
(1873), 28 L.T.R., pp. 190, 513. He also referred to Dicey’s Conflict of Laws 
(5th E.), p. 194. 

Mr. Conyers also pointed out that the Cristobal Colon was not within Span- 
ish jurisdiction when the decree of the 11th of May, 1937 was made, as she 
was then stranded on these Islands and the summons in rem had then been 
served. 

Mr. Conyers also stated that the plaintiffs filed the affidavit of Senor Surez 
Fiol because they desired the court should have all evidence available—a 
practice this Court cannot too highly commend. Mr. Conyers did not com- 
ment on the question whether the Spanish Government is the Government 
of the Republic of Spain, an independent sovereign state recognised by His 
Majesty’s Government. Mr. Conyers drew attention to the comment— 
Foreign Sovereign—in Dicey’s Conflict of Laws (Ed. 5), P.“194, and to the 
statement concerning an International agreement arrived at a Maritime 
Conference at Brussels in 1926, and stated that he could not produce a copy 
of that agreement. 

Mr. Smith in reply stated that the decree the Spanish Government par- 
ticularly claimed under was the decree of the 7th July, 1936. 

With regard to the agreement at the Maritime Conference at Brussels in 
1926, no legislation to give effect thereto can be traced and consequently I 
am unable to consider that agreement as binding without more definite 
information, which the plaintiffs have not furnished and I am unable to find. 

The first question I have to decide is whether the Spanish Government is 
recognized by His Majesty’s Government as the Government of the Republic 
of Spain, an independent sovereign state. The above letter sent to me by 
command of His Excellency the Acting Governor is conclusive on this point: 
Duff Development Co., Lid. v. Government of Kelantan, L. R. (1924), A. C. 
797; Mighell v. The Sultan of Johore (1894), 1 Q.B.D. 149, 158, 161. 

The letters referred to in and forming a part of the affidavit of Mr. Appleby 
and the affidavit of Senor de la Cruz Marin show that the Republic of Spain 
has an embassy in London. The learned counsel for the plaintiff referred to 
these letters in his address but did not take exception to the admission of the 
same as evidence. . 
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- There are a number of cases on this question, but as the learned counsel for 
the plaintiffs in his address on this motion did not argue or mention this 
matter it only remains for me to state that I am of opinion that the Spanish 
Government is recognized by His Majesty’s Government as the Government 
of the Republic of Spain, an independent sovereign state. 

In the Parlement Belge (1880), 5 P. D. 197, 214, Brett L. J., after ex- 
haustively reviewing all the earlier cases, stated:—‘‘The principle to be 
deducted from all these cases is that, as a consequence of the absolute inde- 
pendence of every sovereign authority, and of the international comity which 
induces every sovereign state to respect the independence and dignity of 
every other sovereign state, each and every one declines to exercise by means 
of its Courts any of its territorial jurisdiction over the person of any sover- 
eign or ambassador of any other state or over the public property of any state 
which is destined to public use, or over the property of any ambassador, 
though such sovereign, ambassador, or property be within its territory, and, 
therefore, but for the common agreement, subject to its jurisdiction.” 

The above passage was quoted with approval by Lord Esher in Mighell v. 
The Sultan of Johore (above) and also by Bankes L. J. in the Gagara (1919), 
P. 95, 100, and is authoritative. 

The next question I have to consider is whether the Cristobal Colon is the 
property of the Spanish Government, Senor de la Cruz Marin in his affi- 
davit states, that the decrees of the Spanish Government of the 7th August, 
1936 and 10th May, 1987 have the legal effect of making such decrees laws 
and binding orf all Spanish citizens, and in pursuance of those decrees the 
Government of the Republic of Spain ‘‘is entitled to and claims possession of 
the saidship.” Senor Suarez Fiol in his affidavit states that “on the 7th 
August, 1936 by a Governmentary decree the State confiscated in the cause 
of public interest the Compania Transatlantica itself as well as all its capital 
stock deposits, warehouses and whatever assets or effects it possessed.” He 
also states that “the said steamship was consequently under requisition of 
the so called Loyalist Government at the time she became stranded on the 
rocks near the Town of St. George in the Island of Bermuda.” He also 
states that the Cristobal Colon was seized in the name of the “so called 
Loyalist Government” at Santandar shortly after the 7th August, 1936. 

These admissions of Senor Aurez Fiol may be regarded as authoritative as 
if made by Senor de la Cruz Marin on behalf of the Spanish Government. 

Learned counsel for the plaintiffs argued that as the Cristobal Colon was 
stranded on these Islands when the decree of the 10th of May, 1937.came in 
force it could not affect the said ship, as she was then out of the jurisdiction 
of the Spanish Government. However, if the Cristobal Colon “was seized 
in the Port of Santander in the name of the so called Loyalist Government” 
shortly after the decree of the 7th day of August, 1936 she must have then 
been in the jurisdiction of the Spanish Government. This fact hag not been 
disputed. . 
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In the Jupiter (1924), P. 236, the case of a Russian ship which was confis- 
cated by the Soviet Government under a nationalization decree, Bankes, 
L. J. stated:—“ It seems to me that the necessary result of these proceedings 
is to call upon the Soviet Government to assert its title, and to have the 
question of the ownership, or the right to possession of this vessel, litigated 
in the Courts of this country. That is not admissible.” And Scrutton, 
L. J. stated:—“ This writ being addressed to the steamship Jupiter and all 
persons claiming any right or interest in the steamship, the foreign Govern- 
ment which does claim a right or interest in the ship must do one of three 
things. First, it may appear to defend, but it cannot be compelled to ap- 
pear; secondly, if it were not to appear and let the action go on, the Court 
might feel able to forfeit the property of a foreign sovereign; thirdly, it can 
come to the Court and say, ‘I am not going to discuss what my title is; I say 
I am a foreign sovereign; I claim a right in this property, and you cannot 
compel me to come to your Court to show you that I have good cause for 
saying that it is my property.’ ” 

In Aksienairnoye Obschestvo A. M. Luther v. J ames Sagor & Co. (1921), 
3 K. B. 532, 555, Scrutton L. J. stated:—“If M. Krassin had brought these 
goods with him into England, and declared on behalf of his Government 
that they were the property of the Russian Government, in my view no 
English Court could investigate the truth of that statement,” and, again, 
“TI cannot conceive the Court’s investigating the truth of its allegation that 
the goods in question, which it exported from its own territory, are its public 
property.” 

As far as this motion is concerned I am dealing with a ship which ad- 
mittedly, from the affidavits filed herein, always has been Spanish and, 
prima facie, is subject to Spanish law. From the two last mentioned cases 
it is clear that I cannot go into the merits of questions arising from the De- 
crees of the Spanish Government. To put the Spanish Government to 
proof of its claim would result in pleading the recognized Government of 
Spain, which is not admissible. Additional cases in which the question was 
discussed are the Broadmayne (1916), 64; the Gagara (1919), 95. 

Learned counsel for the plaintiffs submitted that there was no evidence 
that the Cristobal Colon was manned with Spanish Government men and 
_ that the Spanish Government must show not only actual possession but 
show that the said ship is being used in the public interest before that Gov- 
ernment can claim that the said ship is immune from the jurisdiction of this 
Court.. He also raised the question of ‘‘the prints” of the decrees but this 
last matter was settled by me on the preliminary objections and it is only 
necessary for me to say as I have already said, that I am not concerned with 
- the decrees except in so far as what Senor de la Cruz, a Spanish lawyer, has 
stated in the effect of the same. 

For some years it was doubted whether the decision in the Parlement 
Belge (above) had really decided that immunity from the jurisdiction of the 
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Courts applied to a ship belonging to a recognized government and engaged 
in trade. The decision of Sir Robert Phillmore in the Charkieh (1873), L. R. 
4 A. & E. 59, 100; 28 L.T.R. 190, 513, gave some foundation that the im- 
munity did not extend to a ship engaged in trade but that case has since been 
overruled by the decision of the Court of Appeal in the Porto Alexandre 
(1920), P. 30. 

The Porto Alecandre was originally a German ship but was seized as a 
lawful prize by the Portuguese Republic. She had been requisitioned by 
the Portuguese Republic and handed over to the Commission of Services 
and Transports Maratims, and was being employed in ordinary trading 
voyages earning freight for that Government. She was sent on a voyage 
from Lisbon to Liverpool and then grounded at the entrance of the Mersey. 
Tugs rendered her salvage service. An action in rem was commenced on 
behalf of the owners, masters and crews of the tugs in respect to the service 
rendered and the Portuguese Government intervened. The motion to set 
aside the writ and all subsequent proceedings was granted by Hill J. On 
appeal, Bankes L. J. stated:—‘“‘The applications which the learned judge 
granted was founded upon the contention that the vessel was the property 
of a Sovereign state, the Republic of Portugal, and, on that ground, that she 
was exempt from arrest. The conclusion of fact at which the learned judge 
arrived was that it had been established that the ship was the property of the 
Portuguese Government at the time of her arrest, and is still their property, 
and on that ground he made the order.” 

Later in his Judgment the learned judge stated:—“ The function of this 
Court in this particular case is to decide whether it is covered by the Parle- 
ment Belge. I think it is, and it is therefore not necessary or desirable that 
the Court should enter upon a discussion of the wider question at this stage, 
or consider the importance of other views that may betaken. There is very 
little difference between the material facts in the Parlement Belge and in 
the present case and in my opinion the Parlement Belge is an authority 
which covers the present case. 

“Tt is quite true that in many of the earlier cases the claim put forward, 
with regard to a particular ship, was that she was on public service and 
employed in the public service, and no doubt the statement so made was 
applicable to the particular case, and was made because it was applicable 
to the particular case, and the judgments were delivered in reference to the 
facts so stated. But in this case the Court is bound by the decision in the 
Parlement Belge and the appeal must be dismissed with costs.” 

Senor Suarez Fiol states in his affidavit that the said ship was, in conse- 
quence of her seizure at Santander, “under requisition of the so called Loyal- 
ist Government at the time she stranded on the rocks near the Town of St. 
George in the Island of Bermuda.” From that it is clear that at the time 
the Cristobal Colon came within this jurisdiction she was then under requisi- 
tion of the Spanish Government. . y 
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It has been definitely decided that a ship under requisition to His Maj- 
esty’s Government or to a foreign sovereign is immune from arrest. The 
Broadmayne (1916), 64, the Messicano (1916), 32 T.L.R. 19. 

The quotations from the judgment of Bankes L. J. in the Porto Alexandre 
and the cases quoted, in my opinion, dispose of the questions whether the 
Cristobal Colon was manned by Spanish Government men and whether the 
ship was being used in the public interest. 

This case differs from all other cases in that the Spanish Government 
claiming the Cristobal Colon did not appear to have, when this action began 
and since, the de facto possession of the said ship. 

Tt is well settled by the Courts that where de facto possession is undeter- 
mined, such as where it is equally consistent with the facts that possession 
may be in one person or another, legal possession attaches to the right to 
possess and the title of the one who can prove the right to possess prevails. 
Littleton’s Tenures, 701, Ramsay v. Margarett (1894), 2. Q. B. 18, C. A.; 
Antoniadi v. Smith (1901), 2 K. B. 589, C. A.; French v. Gething (1922), 1 K. B. - 
238 C. A. 

My decision concerns a ship which is admittedly Spanish, requisitioned by 
and seized by the Spanish Government and, prima facie, subject to Spanish 
law with regard to title and transfers of ownership. I cannot go into the 
merits of the question whether the nationalization decrees applied or have 
since been applied to the Cristobal Colon. See the remarks of Hill, J. in the 
Jupiter (1924), P. 239. I cannot require the Spanish Government to prove ` 
its right to the possession of the Cristobal Colon beyond what*has been volun- 
tarily stated by Senor de la Cruz Marin and admitted by Senor Suarez Fiol. 
To do so would implead the Spanish Government. 

As between the Spanish Government and a Spanish company concerning 
the right to possess a ship, prima facie, subject to Spanish law, I must accept 
the statement of the Spanish Government in view of the facts, voluntarily 
submitted and admitted, as conclusive that the Spanish Government is 
entitled to the possession of the Cristobal Colon. 

For the above reasons I must grant the motion and set aside the writ and 
all subsequent proceedings, with costs, 
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An International Bill of the Rights of Man. By H. Lauterpacht. New York: 
Columbia University Press; 1945. Pp. x, 230. Index. $3.00. 


Rarely is it given to an author to have the satisfaction of seeing a daring 
projection into the untried largely realized between the time of the comple- 
tion of his manuscript and its publication. The manuscript of this book by 
the Whewell Professor of International Law in Cambridge was completed in 
the autumn of 1943 and the author was able to insert later only a page refer- 
ring to the subsequent appearance of the Dumbarton Oaks Proposals. The 
United Nations Charter of San Francisco was not then even on the schedule 
of future international events. Yet that Charter marks not one milestone 
but several upon what most international lawyers would have considered a 
few years ago a very long road to the international recognition and protec- 
tion of the rights of man. This reviewer penitently acknowledges that if he 
had had the opportunity to review this gallant book before the San Francisco 
Conference of the United Nations, he would have classified it among the 
patterns of Utopia; today it is a useful handbook for officials of foreign offices 
and governmental representatives on the Preparatory Commission which, as 
this review is written, is preparing in London the agenda for the first session 
of the General Assembly to the United Nations. Even in the disrupting 
contemplation of the atomic bomb and its effect upon international relations, 
it is not too pessimistic to assert that Professor Lauterpacht’s proposals still 
extend into the future and will not be realized all at once, but he is dealing 
with a vital current issue. Though one must be on one’s guard against 
millennial relaxation, one can be inspired by the anticipation of revolutionary 
developments. 

“An International Bill of the Rights of Man,” says the author, ‘can be 
conceived either as a political declaration embodying a philosophy and 
principles of government for the guidance of States and of public opinion or 
as a legal instrument creating definite and enforceable legal rights and duties 
between States and their nationals and between States themselves. The 
present Draft of the International Bill of the Rights of Man is based on the 
latter conception.” But, the traditionalist may object, such a concept does 
violence to the basic philosophical concept of the Law of Nations as a law 
determining the rights and duties of States. Professor Lauterpacht calmly 
admits that one of the “revolutionary innovations” of the Bill “is to do 
away with the antiquated doctrine that the individual is the object, and not a 
subject of the Law of Nations.” He does not propose, on the procedural 
side, that individuals should have direct access to an international judicial 
authority but he does provide a legal right of petition which would set in 

“motion “an international procedure of investigation” by an international 
847 
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agency. Under Article 68 of the Charter of the United Nations it is manda- 
tory for the Economic and Social Council to set up such an agency (though 
its functions are not specified) described as a ‘‘commission for the promotion 
of human rights”. According to the Report to the President on the Results of 
the San Francisco Conference, by the Chairman of the United States Delega- 
` tion, “the commission on human rights will have the opportunity to work 
out an international bill of rights which can be submitted to member nations 
with a view to incorporation in their fundamental law, just as there is a Bill 
of Rights in the American Constitution.” Such a commission may be ex- 
pected to begin study of its difficult tasks within the next six months. 

Three-fourths of this book is devoted to the text and an explanation of the 
text of the draft of an International Bill of the Rights of Man. The first 
quarter contains a philosophical discussion of the idea of natural rights in 
legal and political thought, of the law of nature, and of natural rights in 
British constitutional law and political theory. The theme of this historical 
survey of thought is that “With isolated, though important exceptions, the 
idea of the inherent rights of man is the continuous thread in the pattern of 
history in the matter of that weighty issue of the relation of man and State.” 
The author’s account from the Greek philosophers down. through decisions 
of the Supreme Court of the United States, is capped by the Charter’s re- 
affirmation of ‘‘faith in fundamental human rights, in the dignity and worth 
of the human person ” and by its seven references to human rights and funda- 
mental freedoms. 

The idea of such an international bill of rights is not at all nsw, but Profes- 
sor Lauterpacht’s great contribution lies in the fact that he has brought the 
idea into focus and has elaborated his plan and his arguments with a quiet 
and moderate assurance which, in the light of developments, makes the book 
particularly persuasive. The reviewer missed any reference to the work of 
the American Law Institute, and it may be that the references to compara- 
tive constitutional law would have been even richer if that study had been 
available. One of the strong points of the argument is the breadth of the 
supporting legal data, as one would expect from the editor of the Annual 
Digest. There is a somewhat curious caution larded in with the bold asser- 
tions and proposals. For example, it is admitted that a “declaration of the 
rights of man is incomplete without an attempt to redress the legal inferiority 
of women,” but “existing possibilities” and the “necessity of not impeding 
the acceptance of the Bill” induced the author to omit it. Here he falls 
behind San Francisco. Similarly “equality of status for aliens” is omitted 
as not “feasible”; the reasons added here by the author are persuasive, ex- 
cept that by citing numerous treaties on the rights of aliens for the proposi- . 
tion that such a specification is unnecessary, he merely shows that this is one 
topic on which states have already been prepared to act internationally, even 
if fragmentarily. Again, in the midst of a strong passage expounding the 

1 United States Department of State, Publication No. 2349, June 26, 1945, p. 118. ` 
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basis and importance of Part Il of his Bill dealing with the political inde- 
pendence of the individual as one of the “fundamental rights of freedom”, 
the structure is suddenly shattered by an alternative: “. . . these rights— 
or claims—. . .” On the question of racial equality which the Charter did 
not dodge, Professor Lauterpacht yields to the argument of practical politics 
with an eye on the United States and the Union of South Africa. “Solong,” 
he writes “as there is no wholesale disfranchisement on account of race, 
colour, and religion, it is wise and proper that the Bill of Rights should de- 
pend upon the gradual operation of public opinion and the watchfulness of 
courts. ...” This is sound caution but wholly out of key in the general 
theme. It is perhaps the greatest weakness in the book, being weak by its 
very effort to lean strongly on the rock of practicality. This is not to say 
that the author should be criticized for attempting to draw up a practical 
plan, which, as already noted, has become even more practical than he could 
have dared to hope. It is to say that the author’s own yielding on certain 
basic problems in the field of human rights inevitably subjects to attack by 
the same arguments, the assertion of those rights upon which he thinks there 
should be no yielding despite political opposition. E 

The proposed Bill is divided into three Parts. Part I “enumerates those 
fundamental rights of freedom in the wider sense which the signatories 
undertake to incorporate as integral parts of their law and constitution 

. . and which, subject to supervision and eventual enforcement by inter- 
national organs (Part III) will be normally given effect by the municipal 
courts of States... :? Hereone finds provisions on such subjects as slavery, 
freedom of religion, speech, assembly, the right to a nationality and the 
right of emigration and expatriation. Part II “enumerates what may be 
called the political, cultural, economic and social rights of freedom” such as 
the right to government by consent, the rights of minorities and the rights 
of dependent peoples. On the last point the author of course did not have 
the advantage of the Charter’s provisions on Trusteeships, since the Dum- 
barton Oaks Proposals did not mention this topic. Part II deals with the 
“implementation, supervision, and enforcement” of the Bill by both na- 
tional and international agencies. In dealing with enforcement, Professor 
Lauterpacht faces the hard problem of giving the provisions of the Bill ` 
“constitutional” status in countries having no written constitution. The 
problem is obviously that of embodying the bill in some legal form less easily 
modified or revoked than the ordinary legislative act. Similarly, from the 
international point of view, the author is seeking to establish ‘‘a treaty of a 
constitutional and potentially dniversal character.” The Charter may be 
considered such an instrument. There is an interesting discussion of the 
problem of judicial review within each state in the light of the fact that in 
many states this function of the courts is not accepted. Professor Lauter- 
pacht attaches such importance to the protection of the individual through 
_ national courts, that he ‘insists upon States accepting the power of their 
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courts to declare a law to be in conflict with the International Bill of Rights. 
He is willing to agree, however, that this pronouncement need not have any 
direct domestic legal effect; it would be a starting point for the operation of 
the international machinery. On international enforcement, Professor 
Lauterpacht argues ably for the “radical innovation” which declares that 
“the protection of the rights of the individual” is “the task of the Law of 
Nations.” This innovation has in effect been introduced by the United 
Nations Charter although it remains for the Economic and Social Council 
or its Commission on Human Rights, to begin to put meat on the bones. 
Those bodies will find useful suggestions in the author’s exposition of Part 
III of his Bill. The reviewer suggests one weakness in his argument in favor 
of the sound procedure of establishing a right of petition to an international 
authority, and that weakness is the underestimation of the volume of peti- 
tions which would be filed if the system were fairly and freely established; 
or perhaps his phrase “a considerable number” does connote millions. The 
sheer magnitude of any of these tasks when put on the footing of world or- 
ganization is staggering and presents a very genuine obstacle to the success 
of some of the new experiments. It may be that in the matter of human 
rights as in other cases, there will be a proper resort to regional organization 
under the United Nations. Professor Lauterpacht sums up his own con- 
cept of the future of international organization in relation to his topic: 

It [the acceptance of. the International Bill of the Rights of Man]. 
would be one of the factors working toward the accomplishment of the 
final political aim of organized society, namely, the establishment of a 
Federation of the World as an essential prerequisite of the development 
of the capacities of the human race through progress and peace. It is 
unlikely, as it is probably undesirable, that that end can be achieved 
at once—vertically as it were—by any radical and rigid scheme of 
World Federation. It is more probably capable of achievement by the 
gradual evolution of institutions, arrangements, and effective obliga- 
tions which in the fullness of time—horizontally as it were—will lead 
the looser association of States as expressed in the existing or any future 
League of Nations, to a more integrated Federation of States... . In 
that perspective the consideration of the minutiae of the supervision and 
enforcement of the Bill of Rights appears in its rightful and proper sig- 
nificance. 

Parr C, Jussup 
Of the Board of Editors 


Collection of International War Damage Claims. By René Wormser. New 
York: Alexander Publishing Co.; 1944. Pp.xv,411. Appendix. Index. 
$7.50. 

This timely volume is intended to be, in the words of the author, “a 
practical guide for laymen and lawyers to the kinds of war damage claims 
that may be presented, the rules which govern their allowance, and the 
methods ef presentation, proof and determination.” However, its actual 
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scope is considerably broader than the title indicates, almost one-half of 
the entire book (its length is really 276 pages: 120 pages of appendices 
reproduce extracts from the peace treaties of World War I, agreements 
relative to the United States-Germany Mixed Claims Commission, and the 
Settlement of War Claims Act of 1928) being devoted to a discussion of state 
_responsibility for damages to foreigners and the general law of international 
‘reclamations. While some development of the principles which control the 
presentation and proof of diplomatic claims would have been warranted as 
an aid to claimants in war damage cases, there hardly seems justification for 
including in a work of this kind a ten-chapter study embracing such matters 
as the local remedy rule, denial of justice, arrest, detention and imprison- 
ment by ‘the civil authorities in time of peace, mob violence, breach and 
cancellation of government concessions, and defaults in government bonds. 
The treatment of these. subjects is perilously general and superficial; and, 
although unquestionably useful to the non-specialist reader as an introduc- 
tion to and outline of the law applicable, may mislead the lawyer who relies 
too heavily thereon in preparing his case. More thorough studies are 
available elsewhere. 

The portions of the book which deal with war damage claims properly 
so-called (Chapter XI and ff.) contain summary expositions of such matters 
as acts of war and the military, acts of soldiers, acts of revolutionaries, 
seizure and requisition of property, damage due to sabotage, and cognate 
questions. It is the author’s admitted’ purpose to offer only “a quick 
survey of a large subject.” But the value of the work as a whole is reduced 
by exclusive utilization of Anglo-Saxon sources. Secondary materials are 
referred to throughout on the plausible ground that primary documents 
are seldom available to the average attorney. It is nevertheless puzzling 
that Professor Lauterpacht’s Annual Digest of Public International Law Cases 
is nowhere cited, although the prodigious mass of international and domestic 
jurisprudence which it assembles would appear to be indispensable to an 
examination of war damage claims. Another serious omission is the absence 
of any discussion of existing legislation in the United States under which 
various categories of claims based upon damage arising from military 
activities can be settled by direct recourse to agencies instituted by, the War 
Department for that purpose (ef. the Act of July 3, 1943, 57 Stat. 372; 31 
U.S.C. § 223b, implemented by Army Regulation 25-25, July 3, 1948; and 
especially the Foreign Claims Act of January 2, 1942 (55 Stat. 880) as 
amended by the Act of April 22, 1943 (57 Stat. 66); 31 U.S.C. § 224d, 
implemented by Army Regulation 25-90, July 3, 1948). 

Considering the role of air power in the great conflict that has recently 


1 Cf. E. M. Borchard, The Diplomatic Protection of Citizens Abroad, New York, 1916; A. V. 
Freeman, The International Responsibility of States for Dental of Justice, London, 1938; 
and J. H. Ralston, The Law and Procedure of International Tribunals, Stanford, 1926, 
and Supplement, 1936. . 
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terminated and the tremendous damage inflicted by aerial bombardment, a 
more extensive survey might have been expected than the four pages pre- 
sented under that heading. It is to be feared that on a considerable number 
of the other topics treated, the student and lawyer alike will find this volume 
inadequate. The definitive treatise on war claims yet remains to be pub- 
lished. Until then, Wormser’s book should prove valuable as a compendious 
summary of principles applicable to the settlement of such claims. 
ALWYN V. FREEMAN 

J.A.G.D., War Depariment 


Model Bilateral Conventions for the Prevention of International Double Taxa- 
tion and Fiscal Evasion. By the League of Nations Fiscal Committee. 
Geneva: League of Nations; 1945. Pp. 85. 


For a better understanding of the conventions for the avoidance of double 
taxation of both income and inheritances which the United States has con- 
cluded with France, Sweden, and Canada, all of which are in effect, as well 
as those with Great Britain and Northern Ireland, which are awaiting rati- 
fication, this brochure is invaluable. 

Using as a basis for detailed comment and explanation the three model 
bilateral conventions drafted at a conference held in Mexico City in July, 
1943, the first for the prevention of the double taxation of income, the second 
to prevent superimposed levies on successions, and the third for the es- 
tablishment of reciprocal administrative assistance for the assessment and 
collection of taxes, this booklet epitomizes as simply as possible the solutions 
most widely favored for the complex problem of reconciling conflicting 
principles of tax liability and practices in most of the commercial nations of 
the world. > 

Perhaps no work of the League has been less heralded yet more enduring 
than that in the field of removing the barriers to international trade and 
investments resulting from liability to taxation simultaneously in two or 
more countries of the same income or property. Begun with studies of 
economists in 1923, continued with proposals of tax officials and experts 
which eventuated in a general meeting at Geneva in 1928 of representatives 
of twenty-eight countries, and further refined by the Fiscal Committee 
which brought about the regional meetings of Western Hemisphere officials 
and experts in Mexico in 1940 and 1943, this pioneering work in developing 
international tax law has constantly progressed. 

The proof of its usefulness is evinced by the more than sixty general 
conventions concluded up to the outbreak of World War II, and, from our 
viewpoint, by the treaties which our own Government has concluded, and 
is today negotiating, along the lines formulated by the League experts. In 
this brochure the anonymous secretary of the Fiscal Committee, Mr. Paul 
Deperon, of Belgium, sums up in very readable language the results of more 
than twenty years of continuous effort, to which he has contributed a great 
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deal under the direction of Mr. Alexander Loveday, Director of the Eco- 
nomic, Financial, and Transit Department of the League. It should prove 
useful not only to taxpayers affected by the tréaties now in force but also to 
Government officials charged with their administration, and to- officials of 
the United Nations organization who may wish to continue the work of the 
Fiscal Committee under the aegis of the Economic and Social Council. 
. Mrromaır B. CARROLL 

New York City 


Annual Digest and Reports of Public International Law Cases, 1941-1942. 
Edited by H. Lauterpacht. London: Butterworth; 1945. Pp. xxxvi, 651. 
55/-. 


This tenth volume of the eae Digest is the largest of the series, nearly 
twice as large as the first volume; representing the years 1919-1920. The in- 
crease in size has resulted from a more complete reporting of cases rather than 
from an increase in the number of cases. The Digest has, in fact, become to 
a considerable extent, a Reporter. The editor states that the users of the 
series have “emphatically and repeatedly” supported the policy of reporting 
cases in full. It is, therefore, hoped that in the future annual reports rather 
than biennial digests will be published. 

The original classification has been little altered. The present volume is a 
war volume in the sense that it contains few reports from international 
tribunals and many reports from national tribunals on war problems. Of 
interest in the latter connection are two opinions from United States courts, 
one holding that “war” as used in an insurance contract existed when a 
seaman on the Reuben Jones was killed on October 30, 1941, and another 
holding that the death of a seaman of the United States Navy, killed at 
Pearl Harbor on December 7, 1941, did not occur in time of “war” (pp. 434, 
435). Interesting reports deal with the status of United States Indian 
tribes, of Ireland, and of Mysore, and with problems of recognition, of 
succession, of extraterritorial jurisdiction, of exemptions from territorial 
jurisdiction, of diplomatic and consular immunities, of the validity and 
interpretation of treaties, of the law of war, of war criminals, of neutrality, 
and of prize. The relatively small number of “prize” ‘cases suggests a 
change in the character of maritime war. 

While a considerable ‘proportion of the cases are taken from American or 
British courts, Latin-American, German, Swiss, Italian, Czecho-Slovakian, 
and Polish courts have made contributions. International lawyers can not 
but be grateful to the devoted service of the editor of the Annual Digest 
in keeping the series current and of UER quality during the difficult 
times of war. 

sy Qumor WRIGHT 
Of the Board of Editors i T 3 
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Protection against Group Defamation: Present Law and its Extension. By 
P. Weis. London: British Section of the World Jewish Congress; 1945. 
Pp. 40. : 

This study is of social and psychological interest in that it throws light 
upon the origins and conditions of hostility against racial and cultural minor- 
ities. It is however, primarily, of legal interest. It examines the availa- 
bility of civil and criminal action in modern countries as a defense against the 
defamation of racial and cultural groups. 

F. R. Bienenfeld, in an extensive preface, attributes to attitudes character- 
istic of primitive peoples the tendency of modern man “‘to ascribe both his 
major and his minor disappointments and failures to the influence of his 
neighbor, whose language, habits and religion differ from his own” (p. 3). 
The inconsistency of this attitude with civilized religious and political ideals 
and with peace and order suggest that ‘the provision of measures designed 
to counteract the spread of group hatred is at least as much to the interest of 
nations in whose midst there exist minorities as for these minorities them- 
selves” (p. 4). The relative role of education and of law in eliminating this 
primitive attitude is then discussed. 

The body of the pamphlet is a summary of the legislation and judicial 
decisions of eighteen countries in respect to civil and criminal actions for 
group defamation prepared by P. Weis. While the author is primarily in- 
terested in anti-semitism, he believes that this attitude can be dealt with 
effectively only through rules applicable to the members of all minority 
groups in so far as it can be dealt with by law at all. The emphasis is upon 
the protection of human rights, not upon the protection of a particular 
minority. 

The law of the countries studied other than the Soviet Union is individu- 
alistic. An indefinite group or class can seldom bring an action in its own 
name, and an individual of such a group or class can seldom win an action 
under common law systems unless he can show that the group defamation 
was intended to apply to him personally, or was generally considered to apply 
to him personally. In civil law systems such actions are frequently possible 
if definite damages to the individual can be shown. The possibility of crimi- 
nal proceedings for group defamation are somewhat greater especially under 
civil law systems. There have been some recent American statutes such as 
the New Jersey Act of 1935 and the Maas. Act of 1943 (pp. 14, 34) which 
provide for criminal indictment for group defamation. Such statutes, 
which have sometimes been held contrary to constitutional guarantees of 
freedom of speech or press, resemble the Soviet Legislation of the 1920’s 
(p. 16). 

The pamphlet suggests various legal reforms but recognizes that they are 
not likely to be successful unless public opinion is educated to support them 
and to instst upon their pfficient administration.. Furthermore, such laws 


| 
! 
Lene REVIEWS 855 


in democratic countries must be ove drawn to avoid i mapas freedom 
of speech and press (p. 20-30) ` 

Of the Board of Editors | . Quincy Wricut 
Trends in European Social Legislation Between the Two World Wars. By 

Alexander Lorch. New York; Institute of Comparative Law; 1944. Pp. 

148. $2.00. ` 

This monograph forms a Dig of the preparations underway at the Insti- 
tute of Comparative Law for the period of social reconstruction after the 
war; it is preceded by a foreword by Professor Mirkine-Guetzevitch, Director 
of the Institute. It deals with the vital subject of the development of 
European social legislation during the last. three decades, modelled on the 
French and German legal ayeas as representative of the tendency of such 
modern legislation. 

The rise of large scale enterprise has profoundly modified the relationship 
between employers and employees. ‘These striking changes are reflected in - 
the attempts, made in all industrial- countries, to insure labor against the 
economic insecurities and hazards created by modern industry. In Euro- 
pean countries the greatest development took place during the period fol- 
lowing the First World War. : Among the numerous experiments aiming 
at the democratization of labor relations, the social reforms made in Ger- _ 
many under the Weimar Republic and the French reforms made under the 
Popular Front,Government receive the author’s special attention. On pur- 
pose he omits National Socialist and Fascist legislation. ‘Legal systems 
which disregard the fundamental principles of a constitutional state don’t 
even deserve the name of law.” The national systems are considered sepa- 
rately, preceded by an historical mtroduction. Only the new features de- 
veloped during the last decades form the subject of this study, which portrays 
the structural character of collective bargaining, mediation and arbitration, 
and workers’ representation in the shop. 

The five chapters of the book cover a wide field and ‘ins into relief one of 
the most delicate problems—the reconciliation of individual democratic 
liberty with collective action. The author's ability to organize this vast 
volume of material is remarkable. The book can be used with great benefit 
in our reconstruction period. | 

f ; | Hanny MAYER 


| 
Handbook of International Organizations in the Americas. By Ruth D. 
Masters. Washington: Carnegie Endowment for International Peace; 
1945. Pp. xvi, 453. Index., $5.00... -> 


In consequence of the war we have had during these last years no new 
editions of the valuable Handbook of Internatiopal. Organizations which 
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the League of Nations used to publish. In the volume under review the 
Carnegie Endowment presents-a Handbook of International Organizations 
tn the Americas, i.e. of organizations of two or more governments or of 
citizens of two or more States, organizations which operate on the inter- 
national level, which are permanent—although some important wartime 
organizations which may not be permanent are included—, and which are . 
located in the Americas. Only organizations existing at least formally in 
1944 are included. Not included are purely national, governmental or 
private, organizations, even if their purpose is international; neither are 
included bodies which have no permanent organization—such as panels for 
arbitration or conciliation commissions,—nor bipartite cultural, friendly, 
and social clubs. . 

The Handbook lists 109 such organizations in the Americas. Whether 
this great increase is a phenomenon of this war or a symptom of a permanent 
tendency, the period after the war will show. Organizations located tem- 
porarily in the Americas because of the war, like the I.L.O., are not included. 

Twenty-seven of these organizations are not merely Inter-American: 
they comprise 14 world-wide organisations, all of them private; 10 or- 
ganizations of the United Nations, all governmental; and 3 British-American 
governmental organizations; among the latter is the highly interesting 
Anglo-American Caribbean Commission. 

Eighty-two of these organizations are restricted to governments or 
citizens of the Americas; 12 are American-Canadian governmental com- 
missions. The rest are Pan-American. Among those we note first bipartite 
commissions: seven U. 8.-Brazil, three U. §.-Mexico, one Bolivia-Argentina, 
one Bolivia-Brazil, one Chile-Ecuador. Others may be called sub-regional 
Pan-American organizations: five Latin-American, all private; three South 
American, two Caribbean, including the Permanent General Secretariat of 
the Inter-American Caribbean Union, a real Pan-American subregional 
organ, like the former Central American agencies. There are finally Pan- 
American organizations in the full sense: 14 of them private, and 33 official 
Pan-American agencies. , , 

The Carnegie Endowment has in earlier volumes given us a synopsis 
of Pan-American Conferences and organs. This task of furnishing reliable 
and ample information, out of the scattered, insufficiently published, and 
often not easily accessible Pan-American material has been considerably 
carried forward with the present volume. On the basis of diligent research, 
and, where the available materials were not sufficient, by extensive corre- 
spondence and personal interviews, a mass of reliable information has been 
assembled, comprising, as far as possible, the history, purpose, functions, 
membership, administration, meetings, finances, publications, and work 
done by each organization, adding sometimes a bibliographical note. The 
volume is, therefore, of greatest importance and value and the Carnegie 
Endowment as well as the author deserve our best thanks. 
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The volume is a reference work, not a treatise. The material is the 
starting-point for further investigations as to the legal structure of the 
different types, the legal value of resolutions adopted, the legal connection 
with Pan-American general and technical conferences, the mutual relations 
of Pan-American organs, their relation to world-wide organizations, the 
different intermediate stages between private, semi-official, and official 
organizations, and many other problems, some of them constituting par- 
ticularities of the Inter-American set-up. Theoretically we cannot agres 
with the author’s remark, in the Preface, that some of the international 
organizations are ‘‘not under international administration,” because super- 
vision of the Bureau is vested in the state of the seat of the organization, 
for the so-called “directing state” exercises its functions on the basis of the 
fundamental treaty. Switzerland is, vis-d-vis the Universal Postal Union 
Bureau in Berne, merely a mandatory, an international organ of the Union, 
and her activities are of a purely formal character, not interfering with the 
activity of the Bureau; its director has an independent position, full freedom 
of action, and full responsibility. 

The volume also refrains from a critique of the organizations. The 
question is not asked, whether codification of international law is really 
a subject “appropriate for regional action,” to quote the United Nations 
Charter, Also a critique of the value or efficiency is avoided. The set-up 
as to codification of international law is now so complicated that it blocks 
any further progress in this field. The Childhood Welfare Institute in 
Montevideo is greatly hampered by its inadequate financial situation. He 
who reads the pages on the Inter-American Trade Mark Bureau in Havana 
could not learn that this agency has never attained any real significance, has 
done very little business, and is, now that the U. S. has withdrawn from 
membership in it, probably on its way out. 

But these remarks show only the voluntary limitations which the author 
has adopted and by no means decrease the value of a work of information 
such as we have not yet had in any language. 

Josur L. Kunz 
Of the Board of Editors 


International Regulation of Fisheries. By A. Larry Leonard. Washington: 
Carnegie Endowment for International Peace; 1944. Pp. x, 201. Maps. 
Index. $2.00. 

Among the many problems which are currently oe as requiring inter- 
national regulation, sea fisheries are rarely mentioned. This is a strange 
oversight, for some of the great international controversies of the past have 
arisen over fishing rights and at the moment there are no less than four such 
actual or potential disputes in the North Pacific alone. The international 
regulation of fisheries is a highly important subject, and a discussion of it 
now, as the world seeks to build a peaceful world order, is indeed titnely, for, 
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as Leonard points out, opportunity of securing agreement on some form of 
international protection of fisheries will be much greater in the months im- 
mediately following the end of the war than at some later date. 

After examining the chief fisheries disputes of the past and the present 
Leonard analyzes the problem of the regulation of fisheries in the post-war 
world. He concludes that there are four alternatives of control. The first 
of these, the extension of the territorial sea, he rejects as unsound. Because 
of the wide varieties of sea life no uniform zone of territorial waters for this 
purpose is possible. Moreover, a mere extension of the maritime belt would 
not necessarily result in conservation measures, but would, in some cases, 
give monopoly rights to the territorial state. Furthermore, some types of 
sea, products, such as the whale and the fur seal, migrate extensively, and 
would thus be under the jurisdiction of several states at different times. 
The second alternative, that of granting maritime states special rights of 
protective jurisdiction beyond the three-mile belt, is open to much the same 
objections as the first. The third alternative is the conclusion of bilateral 
or multilateral agreements for regional fisheries. Such agreements in the 
past have generally been made only after a particular fishery has been seri- 
ously depleted or after long diplomatic controversy and arbitration. A 
serious weakness of this method is that non-signatory states are not bound 
by the agreements and their nationals are thus free to ignore the regulations. 

Since the first three methods, whether taken singly or altogether, are in- 
adequate, Leonard proposes the establishment, of an international fisheries 
office. In addition to a Central Office and Secretariat, he suggests a Central 
Scientific Board to carry on research on the important fisheries of the world, 
a Central Fisheries Commission for the arbitration of disputes, Regional 
Fishery Boards to establish regulations for the conservation of regional fish- - 
- eries, Regional Scientific Boards, and Specialized Fishery Committees with 
the function of issuing regulations for the protection of particular species of 
sea, life. 

This is an excellent study and the proposals in it have great merit. It is 
hoped that Leonard’s suggestions will receive serious consideration. 

Amury VANDENBOSOH 
Universtiy of Kentucky 


Boundary-Making. By 8. B. Jones: ` Washington: Carnegie Endowment 
for International Peace; 1945. EP: xvi, 268. Documents. Maps. 
Index. $3.00. 


At times it is suggested that certain aspects of the life of the state provide 
opportunity for, and also demand for their due appreciation and treatment, 
recourse to a number of distinct scientific disciplines as the latter are 
ordinarily defined and organized. No better illustration of this sort of thing . 
could probably be found than Boundary-Making by Dr. Stephen B. Jones. 
Dealing with the problem of his choice the author is compelled to draw upon 
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geography, sociology, oiia, law—even international law—, and ad- 
ministration for an adequate interpretation. Only politics and war are 
conspicuous by their absence from a volume on what is ordinarily regarded 
as a crucial problem in these fields; there is a slight note of unreal scientific 
purity and remoteness about this cool and calm treatment et a subject 
commonly full of heat and hysteria. 

Nor is it easy to find fault with the author’s handling of the specialties 
upon which he draws—as far as this reviewer can judge. His economics 
seem sound, and his law, and especially his administration. Whatever the 
geographers may feel about it the volume seems, especially in its culmina- 
tion, to stand out most clearly as a study of interstate administration. The 
fact that most boundary commissions are temporary in duration and 
bipartite in membership does not detract from their importance as con- 
stituting a whole branch of international administration in themselves, 
including such matters as personnel, finances, procedure, and all other 
typical aspects of that activity. In few writings with which the reviewer is 
acquainted are these subjects better handled, moreover. 

. The volume, intensely technical study though it is in the main, will also 
interest the general student and even the general reader because of the 
subject matters with which it deals, the very readable style in which it is 
written and perhaps also the skillful diagrams used to illustrate the text. 
It is to be feared, however, that the volume makes demands upon the in- 
tellectual candor and integrity of the reader which are not likely to be easily 
met in a seasonewhich has witnessed ‘the unqualifiable nonsense and vicious- 
ness of the recent boundary making i in Northeastern Europe. 

Prrman B. POTTER 
Managing Editor 


UNRRA—Organization, Aims, Progress. Washington: UNRRA, 1945. 

Pp. ii, 34. 

This small pamphlet presents in compact form the main data concerning 
the establishment, internal organization, financing, scope of functions, and 
working methods of UNRRA. Following a brief description of the extraor- 
dinary relief and rehabilitation problem existing in areas liberated from the 
Axis Powers, it outlines the steps which led to the signing, on November 9, 
1943, of the Agreement creating this international service agency—the first 
of its kind. Forty-four United and Associated Nations (Albania and Den- 
mark have since joined the original signers) therein agreed to organize their 
resources for collective aid in solving this relief and rehabilitation program. 
As of April 30, 1945, the member. governments of UNRRA had authorized 
or initiated action for authorising general contributions to UNRRA totaling 
$1,867,932,400. In his address to the Third Session of the Council of 
UNRRA in London, Governor Herbert H. Lehman asked for an additional 
sum of $500,000,000 to meet incréased relief requirements next year which 
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are anticipated as a result of the end of the war with Japan. The pamphlet 
outlines the principal fields of UNRRA operations in some detail and con- 
tains several charts showing the manner in which relief and rehabilitation 
requirements are assessed and contributions from member governments are 
obtained, It describes the action taken by the First and Second Sessions of 
the Council of UNRRA, as well as the actual field operations undertaken by 
UNRRA in Europe. In addition to the Headquarters Office in Washington, 
D. C., UNRRA now maintains a European Regional Office in London, a 
Southwest Pacific Area Office at Sydney, Australia, and a China Office at 
Chungking, each serving UNRRA operations in its own area. A Middle 
East Office in Cairo administers the refugee camps maintained by UNRRA 
in that region. At the end of the pamphlet may be found a helpful chart 
showing the interrelationship of the various Committees of the Council of 
UNRRA. 


Carnegie Endowment for International Peace Rora D. Masters 


Functions and Powers of the Foreign Consulate—A Study in Medieval Legal 
History. By J. Irizarry Y Puente, New York: New York University 
School of Law; 1944. Pp. 44. 

The development of international commerce and social relations gives to 
consuls a rôle of ever increasing importance. As a consequence the origins 
of the institution deserve widespread general interest. Mr. Puente has pre- 
sented us with a readable and well balanced study of consular functions 
during the medieval period. Especially interesting is the discussion of the 
criminal jurisdiction of consuls, often exercised during this early period, and 
the denial of such authority in consequence of the “advent and triumph of 
the new juridical doctrine of the territoriality of the law.” 

Another contribution of this brief study is the account of the course 
adopted to overcome the restrictions on commerce resulting from the then 
existing system of special grants and privileges given by one community to 
the merchants of the others through ‘‘recourse to a new legal device, known 
in modern international law as most-favored-nation treatment.” 

In his conclusion the writer indicates that a distinctive feature of consular 
practice during this period “was its uniformity throughout the world.” 
Mr. Puente considers that ‘‘there were three reasons for this. One was the 
adoption of the Consulado del Mar in the 13th century as the maritime law 
of nations, the provisions of which consuls were required to observe as to 
those questions over which they had jurisdiction. The other was the ac- 
ceptance by governments of the consular practices which were in vogue 
elsewhere. The last one was the recourse frequently had to most-favored- 
nation treatment, which gave uniformity to the practice within the territory 
of the admitting sovereign.” l 


Of the Board of Editors . ELLERY C. STOWELL 
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Woodrow Wilson and the ab Betrayal. By Thomas A. Bailey. New 
York: MAORA 1945. | Pp. xii, 429. Cartoons. Maps. Index. 
$3.50. 

At last here is a boak on the League of Nations contest between President 
Wilson and the Senate in which the author gives the pertinent facts in their 
objective setting and bases his conclusions upon what in law would be re- | 
garded as the best evidence, namely, the authentic record. He discards the 
views of some other writers that the defeat of the League was the result of the 
malign activities of a few personal and political enemies of the President. 
He does not reiterate the outworn myth that ratification failed because of 
the two-thirds rule for treaty approval in the Senate. He shows that the 
treaty without reservations received an adverse vote of almost two-thirds 
against ratification and that the votes to defeat it with reservations came, in 
accordance with President Wilson’s explicit directions, from Senators of his 
own party, many of whom had they been left alone would have voted the 
other way. The author therefore properly concludes that “In the final 
analysis it was not the two-thirds rule, or the ‘irreconcilables’ or Lodge, or 
the ‘strong’ or ‘mild reservationists,’ but Wilson and his docile following 
who delivered the fatal stab” (p. 277). 

The recent action of the Senate in approving the United Nations Charter 
without reservations by a vote of 89-2 presents a happy contrast to the long 
and bitter struggle of 1919-20. The present Administration profited by 
President Wilson’s mistake and made the United Nations Charter by and 
with the advic8 and consent of the Senate in accordance with the Constitu- 
tion. Had he followed the same course, the League of Nations Covenant 
would have been approved by a similar overwhelming vote of 81-13. After 
examining the effect of each reservation. upon the Covenant, the author 
finds them “largely inconsequential” and he disagrees with President Wil- 
son’s charge that they completely killed the treaty. He shows, furthermore, 
that they were acceptable to our principal associates in establishing the 
League. 

The reviewer never believed that the failure of the United States to enter 
the League was due to “isolationism.” ‘The reservations voted by the 
Senate, all by substantial majorities, dealt primarily with essentially internal 
problems of American constitutional law. For example, on the vital ques- 
tion of the use of American armed forces in support of the League, the Senate 
provided that such use would bė subject to the authorization of Congress, 
but President Wilson was particularly opposed to this reservation because he 
said it stabbed at the “heart” ofithe Covenant. The framers of the United 
Nations Charter have accepted the Senate’s point of view by specifically . 
providing that there shall be special agreements on this subject to be ratified 
by the signatory states in accordance with their respective constitutional 
processes. Moreover, unlike in the Senate debate on the League, it was 
conceded in the debate on the Charles that it would-have to be implemented 
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by further Congressional action in order to make effective the representation 
and participation of the United States on a democratic constitutional basis. 
Opposition had accordingly to be centered upon the codperation of this 
country with the United Nations in international arrangements to maintain 
peace and security and such opposition was conspicuous by its absence. 

Professor Bailey’s book contains some information from private sources 
not heretofore published which adds to the interest of his narrative and the 
soundness of his conclusions. 

Groren A. Finca 

Editor-in-Chief 


Conscience and Society: A Study of the Psychological Preregutsites of Law and 
Order. By Ranyard West. New York: Emereon Books; 1945. Pp. vi, 
261. Index. $3.00. , 


This is an American edition of a book ‘published i in 1942 in England under 
the same title. The author, a psychoanalyst, attempts to clarify certain 
problems of political and legal theory in the light of current psychology. 
The findings of modern psychoanalysis, he maintains, support the generaliza- 
tion that there is a primary social instinct in man which serves man’s need of 
security in society, and a primary aggressive instinct which serves each man’s 
interest in himself alone. He takes issue sharply with Freud’s one-sided 
emphasis upon aggressiveness as a primary drive and criticizes Freud’s 
unscientific willingness to generalize about normal men fror» his experience 
with neurotics. ‘Most men,” he says, ‘behave as if at most times their 
social instinct dominated over their self-assertive instinct”; thus modern 
psychology seems to confirm Aristotle’s famous dictum. The] prime function 
of law is, then, to support men’s social instinct against the potential aggres- 
siveness of all men. Law may thus be interpreted as an ‘extension of self- 
control. Accepting the familiar Hobbes-Austin thesis that law without 
certain enforcement is no law, West regards international law as a “ great 
illusion” unfortunately fostered by international lawyers. Nations can only 
escape the Hobbesian state of nature where they now dwell through the im- 
position of an international law maintained by force; not by the gradual de- 
velopment of international law as one aspect of a developing international 
community. West's discussion of three ways in which world law might be 
instituted is quite inadequate, but his discussion of the psychology of loyalty 
and its transferability is penetrating and suggestive. Political and legal 
theorists can not afford to ignore this book, They will not always agree 
with West’s interpretations in their own fields, but they will find his exposi- 
tion of psychological principles lucid and instructive, and his exploration of 
the social implications of those principles genuinely provocative. 

. Joun D. Lewis 
Oberlin College 2 
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The Future of Japan. By William C. Johnstone. New York: Oxford 
University Press; 1945. Pp; ix, 162. Index. $2.00. 


Americans will have the robiem of J apan—which i in the past they have 
rather contemptuously waved ‘aside—upon their hands for a long time to 
come. The defeat of Japan means not the end but the beginning of serious 
study of Far Eastern problems for the average American; and for this 
purpose the reviewer knows of no more useful handbook than Dr. John- 
stone’s The Future of Japan. .It is a small book, but compact; so much 
could have been packed into this space only by one with the thorough 
knowledge acquired through long and careful study. It is informative and 
constructive; it provides some answers to most of the questions now being 
asked; it arouses interest for further study. 

The book is organized into twelve short chapters, most of them with a 
numbered set of proposals summarized at the end. The first six or seven 
deal with the treatment of defeated Japan, and, while it is impossible to 
survey them all here, the most important recommends that occupation 
should destroy militarism and control by a few families (Latbatsu) and should 
encourage liberalism even by support of revolution should that improbable 
development occur. 

The remaining chapters inquire as to how Japan can be made over into a 
peaceful and trustworthy nation. The author regards this as a difficult job. 
The Emperor, he thinks, must go, though gradually; the United Nations 
should “use” him to docamént defeat but should in no way support the 
institution. ‘This does not sound easy and further inquiry into the possibility 
of “using” the Emperor, and of converting Japan gradually into a demo- 
cratically controlled constitutional monarchy would have been helpful. 
The abrupt termination of so firmly established an institution might produce 
undesirable reactions. Dr. Johnstone calls for a new constitution, in which 
power is derived from the people, and for an executive responsible to the 
elected representatives of the people. The chief problem is to improve the 
economic situation of the people, and to release them from the hold of the 
Laibateu, in both economic and social fields. He has a number of suggestions 
to this end. 

Finally, he warns us that the Japanese—at any rate, the militaristic 
leaders—consider the United States as their number one enemy. It is a 
warning which Americans should take seriously. The United Nations 
have a reputation to retrieve, and must undertake it carefully, avoiding 
charges of imperialism and of racial superiority. 

The volume appears under the auspices of the American Council, In- 
stitute of Pacific Relations. It is an excellent book, and is recommended 
highly to those who wish a survey of the Japanese problem. 


A CLYDE EAGLETON 
Of the Board of Editors ase * 
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NOTES 


International Monetary Reconstruction. By Michael A. Heilperin. New 
York and Washington: American Enterprise Association; 1945. Pp. 112. 
Appendix. Index. 50 cents. Bretton Woods: Clues toa Monetary Mystery. 
By Carlyle Morgan. Boston: World Peace Foundation; 1945. Pp. viii, 
143. 50 cents. These two brief appraisals of the Bretton Woods Agree- 
ments are timely contributions to a prowing iram of literature designed to 
pomor a popular understanding of the problems which confront the United 

tates as it assumes its postwar responsibilities in a new world order. The. 
proposals for an International Monetary Fund and an International Bank of 
Reconstruction and Development are viewed as integral elements in a broad 
pattern, of international collaboration. Neither author considers them as 
perfect instruments but rather as constructive beginnings in the development 
of a workable international economic and financial system. 

That the countries of the world must develop new techniques in order to 

on business and prosper is taken for granted in each case. The 
paid fe for the establishment of the nineteenth century gold standard no 
eae exist. The answer today is not to be found in a gold, silver, or 
commodity standard but in an international standard. The Monetary 
Fund is viewed as a necessary compromise but it is a compromise based on a 
careful consideration of realities and, therefore, one that promises a higher 
degree of workability than the ad hoc devices which characterized our 
efforts after the first world war. `. 

Both authors attempt to cut a pathway for their zenders through the 
technical phraseology which in July 1944 came forth as the work of repre- 
sentatives of 44 countries. In their appraisals of the main provisions, in 
their verdict on the bankerg’ and other criticisms, and in their expressed 
convictions that financial and commercial problems must, be treated as - 
interdependent parts of any effective system of international codperation, 
the authors are in full agreement. Each appends a comprehensive reference 
list in order to encourage further study. 

In method and scope of treatment, however, the authors follow different 
courses. Mr. Morgan, an editorial writer for the Christian Science M onitor, 
addresses himself entirely to the layman. Beginning with ‘‘Bretton Woods 
in a Taxi,” he outlines his story in simple terms. The average citizen is told 
why the good or ill effects of world currency systems reach into every field, 
shop and office. Bretton Woods points in the right direction if we are to 
equip ourselves ‘‘ with the great overriding question « of security, and with the 
crucial questions of money and. exchange, international investment, trade, 
civil aviation, labor and agriculture.” 

Professor Heilperin, who. attended the Bretton Woods Conference as 
technical adviser to the Polish delegation, analyzes each important provision 
of the Fund and Bank proposals. The student of international finance as 
well as the layman with a reasonable degree of professional or business 
knowledge of international economic affairs will find this analysis exceed- 
ingly helpful. The Agreements are examined against the now familiar 
background of the uncodrdinated policies of the nineteen twenties. An 
explanation of the economic significance of the Fund is followed by a 
similar appraisal of the Bank. After an objective review of the various 
criticiams directed against the proposals at home and abroad the author 
concludes that Bretton Woods represents “‘a first step along the road to an 
integrated world économy.”” Even though the United States will not need 
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the assistance of either the Fund or the Bank it will need “the sort of world 
these institutions may help to bring about.” 

Both authors agree that s i of the criticisms advanced by leading 
bankers against the Bretton Woods proposals are not without force. These 
point, however, more to the necessity of good management, a factor es- 
pecially emphasized by Heilperin, than to justification for rejecting the 
program. 

Despite the large volume of literature on Bretton Woods which has 
already appeared each of these books fills a definite need. Neither volume 
however, will serve the purposes of those who are interested in the legal an 
administrative provisions of the Agreements. Morgan’s “clues”? are 
admittedly limited to the small area of the layman’s understanding while 
Heilperin warns the reader throughout that. his task is primarily that of. 
appraising the economic significance of the proposed Fund and Bank. Both 
authors speak with sound knowledge and training. 

Amos E. TAYLOR 


United States Department of Commerce 


Second Annual Report Submitted to the Governments of the American 
lics. July 16, 1948—October 1944. By the Emergency Advisory Committees 
for Political Defense. Washington: Pan American Union; 1944 (English 
edition). Pp. x, 154. Recommendations and Reports. Oficial Documents 
1942-1944. By "the Inter-American Juridical Committee. Rio de Janeiro: 
Imprensa Nacional; 1945. Pp. 161. These two collections of documents 
furnish valuable background material for the study of Inter-American prob- 
lems during the later war years. 

The first’ volume is chiefly concerned with the problems of preserving 
American unity and especially ,with the effective political defense of the 
Continent, as Well as with the prosecution of the war. So condensed a 
factual treatise cannot be adequately reviewed in a brief space, but an 
ist of the contents ' may be obtained from chapter titles which are as 
ollows: : 


I. American Solidarity and Totalitarian Aggression, 
II. Consultation and Exchange of Information Prior to the Recogni- 
tion of n Governments Established, by Force during the 


Emergen 

IH. The Second Phase of the Committee's Activities. Individualiza- 
tion and Implementation of the Recommendations Transmitted to - 
the American Republics. 

IV. General Appraisal of the Organization and Procedures of the Com- 
mittee for Political Defense. 

V. General Appraieal of the Political Defensè Structure of the Con- 

tinent. - 


An appendix of three sections contains: 


I. Recommendations and (Communications Submitted to the Govern- 
ments of the American Republics. 
II, Documents Relating to the Consultative Visits. 
ITIL. Documents Relating to the Committee’s Organization. 


A list of members of the National Committee for Political Defense may be 


. found on pages 143-154. 
The second volume contains the oe of the old Ditec nenn Neu- 
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trality Committee (created at the First Meeting of Foreign Ministers, held 
in Panama in 1939). The name of this committee, however, was changed to 
the Inter-American Juridical Committee at the Third Meeting of Foreign 
Ministers, held at Rio de Janeiro in 1942. As the legal successor to the former 
committee the new group, consisting of seven members, representing all the 
American republics rather than individual countries, has sought “to give 
expression to Inter-American tradition and to solve new problems by the 
application of Inter-American principles and ideals.” The following classi- 
fications of functions were assigned to the committee by the governing board 
of the Pan American Union: (1) juridical problems arising out of the present 
war, (2) postwar problems, (3) the development and coordination of the work 
of the codification of international law, and (4) the coordination of the 
resolutions of consultative meetings of foreign ministers. 

The documents printed in this volume, including the Dumbarton Oaks 
proposals, are listed in the chronological order of their adoption during the 
years 1942-1943. Each document is preceded by a brief introductory 
statement. On page 7 is found a list of. projects completed by the Inter- 
American Juridical Committee. The Table of Contents is doubtless ade- 
quate, but an index would have been helpful. 

l A. Curtis Witeus 
The George Washington University 


The Atlantic Charter—New Worlds for Old. By Julius Stone. Sydney: 
Current Book Distributors; 1945. Pp. 96. The introduction of this small 
volume states that peace, like charity, begins at home, and that peace at home 
requires participation of all in the democratic determination of political, 
economic and social policies, the reduction of inequalities, and freedom of 
worship, speech, and assembly. Whether the Atlantic Charter means 
ae or peace, in view of its problems and ambiguities, depends on the 

1g 

The remaining three chapters are lifted unrevised from a 1948 edition of a 
larger volume under the same title as the one under review. The analysis 
of the Charter concludes that the document envisions not a federal union, 
grand alliance or concert of the powers, but rather a reformed League re- 
garding which little is said on the important problems of internal social 
organization. In a final chapter on the Charter and the Pacific, the author 
concludes that the principles of no aggrandizement, emancipation of subject 
people ready for such a step, the restoration of self-government, access to raw 
materials and trade, and economic collaboration apply to the Far East. The 
wishes of the people re rding their future, however, can be of little help in 
certain areas of mixed and politically undeveloped populations, and the 
‘Charter is silent regarding the areas not ready for emancipation and the 
form of the international organization. -With events moving as rapidly 
as they have, it is regrettable that the publication of this volume did not 

«mean a revision of the original capable analysis. A study of the Atlantic 
Charter without any reference to the subsequent conferences and the 
Charter of the United Nations seems strangely out of date. 

Wisur W. Warn 
Western Reserve University 


A New Era. The Philadelphia Conference. and the Future of the I.L.O, . 
Montread: I.L.0.; 1944. Pp. vii, 146. $1.00. This publication contains 
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abstracts from speeches delivered at the 26th Session of the International 

Labor Conference on the two most important subjects on its agenda: “Future 

policy, program and status of the International Labor Organisation” and 

Recommendations to the United Nations for present and post-war social 

policy.” It also reproduces, in part, the delegates’ observations on the 
‘Director’s Report.” 

The debate on these items nepa the substantial achievements of the 
I.L.O. in the course of the past 25 years and clearly indicated a general con- 
sensus of opinion that the I.L.O. should be continued after the war. The 
delegates, of course, were not unaware of some of the imperfections of the 
existing agency and they frankly expressed their desires regarding such mat- 
ters as closer cooperation between the Office and member governments, 
regional activities, and 80 on. However, little was done at the Conference 
itself to assure to the I.L.O. not merely s place of work in the field of post-war 
international cooperation but also, and above all else, that degree of auton- 
omy without which it will be seriously handicapped in the performance of 
the larger tasks imposed upon it in recent years by the member governments. 
It will be recalled that in 1939 when the Bruce. Committee submitted to the 
League of Nations its Report on “The Development of International Coop- 
eration in Economic and Social Affairs” the then Director of the I.L.O., 
Mr. John G. Winant, in a letter to the Secretary General of the League dated 
November 3, 1939, ‘insisted that if the Assembly should approve that Report . 
it should be made ‘ gui uite clear . . . that the autonomy and competence of 
the I.L.O: were not affected by the establishment of the new Committee” for 
Economic and Social Questions. ; The Assembly, in approving the creation 
of that Committee, the forerunner of the United Nations. Economic and 
Social Council, paased accordingly a Resolution on December 14, 1939, in 
which it confirmed to the I.L.O. “its present autonomy and competence. 2? 

While the absence of the U.S.S.R. from the I.L.O. may make itself felt in 
the solution that will eventually emerge, it is clear that unless the I.L.O. is 
granted more rather than less autonomy than it has enjoyed, de jure and de 
facto, ae its inc iene fy ion, it will not be in a position to act “as the social con- 
science of On the other hand it is equally clear that an undue 
fragmentation of the international field is not desirable and that the work of 
the I.L.O. and of other specialised agencies must be effectively coordinated 
by a central agency. According to the will of the United Nations as ex- 

ressed in the San Francisco Charter the Economic and Social Council is to 
that central agency. Friends of the I.L.O. must look forward with confi- 
dence to the impendi ng negotiations between the I.L.O., and the United 
Nations Interim Commission.. They will. nore that considerations of pres- 
tige will not occupy a larger place than they should and that the will to exist 
in the best obtamable conditions will prevail over all other considerations 
of a secondary nature. ` 
: _Lzo Gross 
Fletcher School of Law and Diplomacy 


The Earth ond the ee By. Derwent Whittlesey. New York: Holt; 1944 
(corrected reprint). Pp. xviii, ‘618. Glossary. Maps. Index. $3.75. 
This text book on political geogra eography is a revision but not a rewrite of the 
1939 prin It ie a scholarly work so packed with facts and philosophy 
that the rea ing of it requires concentrated attention. The author points 

out that there is no consensus either in the approach or content.of political 
geography but to him, “the differentiation of political phenomena from place 
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to place over the earth is the essence.” Because he recognizes that “the 
interplay of government and nature is dynamic and subject to ceaseless 
change” he has directed his writing almost entirely to those areas where the 
states and legal codes are “firmly established and their character clear.” 

The first 85 pages are essentially a background of general factors, with 
emphasis on the space relationships, the resources, and the transportation 
facilities of states.and empires. 

The treatment of areal geopolitical factors is not encyclopedic country by 
country but by selected type areas which include Britain (and her Empire), 
France, Germany, East Central Europe, Mediterranean countries, Africa, 
Latin America and North America. 

Emerging from the areal discussion, the book concludes with a chapter on 
“Earmarks of Political Geography,” in which the persistence of the areal 
patterns of political units, whether or not they now harmonize with earth 
conditions and peopling, points to the necessity for understanding not only 
the present but the “heritage of environmental conditions long vanished.” 

The numerous carefully selected and excellent maps are most helpful to the 
reader. Some such volume is indispensable to any student of international 


relations, 
Joun W. FREY 
Washington 


China Fights On. By Pan Chao-Ying (Stephen C. Y. Pan). New York: 
Fleming H. Revell; 1945. Pp. 188. Photographs. Index. $2.50. The 
author gives in compact form a chronological account of Japan’s aggression 
against China, including some interplay of European and American counter- 
moves: which were ineffective, all of which led to Japan’s attacks on the 
Western Powers in the Pacific in December, 1941. There are copious refer- 
ences to and quotations from official documents. Attentién is called to the 
Chinese warnings, unheeded at the time, that the attack upon Manchuria in 
1981 was but the beginning of Japan’s plan of world conquest. The world 
has paid dearly for its indifference to China’s plight during the decade 
1931-1941. The unconditional surrender of Japan since the book was pub- 
lished makes much of its contents of historical interest only. China has, by 
her great sacrifices and material and moral contributions to the glorious 
victory of the United Nations, won for herself the position of a Great Power 
in the world’s counsels. All vestiges of former servitudes in derogation of 
her sovereignty and independence have disappeared. She has now achieved 
one of the purposes of the National Revolution namely to win for China free- 
dom and equality and the abolition of unequal treaties. Still lying ahead of 
her, however, are the tremendous tasks of internal reconstruction for which 
the Revolution was also begun. To reach this goal is now the real signifi- 
cance of the title China Fights On. To carry on this fight China deserves and 
will receive the assistance of all who are concerned with civilized progress. 


GEORGE A. FINCH — 
Editor-in-Chief 


The Big Three. The United States, Britain, Russta. By David J. Dallin. 
New Haven: Yale University Press; 1945. Pp. ix, 292. Maps. Index. 
$2.75, Some recent surveys of the relations of the greatest powers with 
each other, including one made by this reviewer, have been guardedly opti- 
mistic about the future of Soviet-American relations. Not so Mr. Dallin’s. 
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He is frankly pessimistic, but he concludes: “Today it is still possible for the 
Soviet Union to retreat in Europe to the limits of national Russia—to the 
natural borders of the three main Russian nationalities—and to reestablish 
the real independence of her neighbors. Tomorrow may be too late.” He 
believes it is for the Russians, not ourselves, to decide whether Soviet- 
American relations will be good or bad. It will be a great comfort to many 
Americans to read that it is the Russians who will have to reform, that a 
clash, if it comes, will be their responsibility. 

If the prognosis and osis is less precise in suggesting what the United 
States will do or ought to do to promote amicable relations, it is perhaps be- 
cause Mr. Dallin is primarily a writer on Soviet affairs. Three early chap- 
ters are devoted to the foreign policies of the Western powers, but the major 
emphasis is placed on Soviet policy. World revolution, by fair means or 
foul, he believes still to be the goal of Soviet leaders. The new emphasis on 
“intensive” revolution is merely a change in method and explains Soviet 
concentration on expanding its influence in border areas. He does not 
- consider a possible contrary interpretation, that the contemporary interest 
in expanding influence in neighboring countries has made it necessary to use 
the symbols of world revolution in new ways. 

This is Mr. Dallin’s fourth volume on Soviet affairs in four years. It is 
meant for the general peared and the professional student of international 
affairs will find i it less useful than his earlier work which was extensively 
documented with quotations from Russian sources. 

Wut T. R. Fox 


Institute of International Studies 
Yale University 


Color and Democracy: Colonies and Peace. By W. E. Burghardt DuBois. 
New York: Harcourt, Brace; 1945. Pp. vii, 148. $2.00. The hideous 
cruelties, abominable humiliations, and incredible injustices suffered by the 
colored race have created a bitterness that precludes an objective and fair 
analysis of the whole colonial problem. The author has supplied paw ene 
and valuable data on the subject but he has not provided a dispassionate an 
realistic solution. In reality his thesis amounts virtually to a general 
denunciation of the injustices and stupidities of nations over the centuries. 
Russia alone emerges with credit. 

While recognizing the sufferings and humiliations still being endured by 
the negroes in many parts of the world, including the United States, we may 
conclude from this exposition of the problem that the only sound answer is 
to be found, as in all other social problems, in the progressive education of 
mankind everywhere out of barbarism, degradation, and oppression into 
decent economic and social conditions and eventual self-government. The 
author seems to reveal a lack of realism in considering the status of the man 
African tribes so obviously unprepared for uni political action, s 
government, and independence. He does not, credit the colonial powers 
with sincerity in acknowledging their responsibilities as trustees for the 
education of backward peoples for full freedom and international obligations. 
His book, however, when read with respect and sympathetic consideration, 
gives much food for painful reflection and honest resolve to join in the task of 
helping the colored race to secure justice both at home and abroad. 


P. M. BROWN 
Of the Board of Editors . 
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Memoirs of An Ex-Diplomat. By F. M. Huntington Wilson. Boston: 
Bruce Humphries; 1945. Pp. 373. Index. $3.00. Diplomatic memoirs 
are often of most interest and value if published within a reasonably short 
time after the events discussed take place. The present volume covers the 
long and active life of the author from earliest childhood to the present time. - 
His diplomatic -activities, however, were confined to the relatively brief 
period from 1898 to 1912. During this time the author served for seven 
years as Secretary of Embassy at Tokyo and as a high official of the Depart- 
ment of State. He was brought: back from Japan in 1906 to be Third 
Assistant Secretary of State, with duties primarily relating to the Protocol 
Division and the Office of Consular Affairs. 

When Mr. Wilson returned to the Department, only three officers serving 
in Washington (Mr. Alvey Adee, Second Assistant Secretary of State, Mr. 
Charles Denby, a former Consul in China, and Mr. Wilson) had had any 
Foreign Service experience. His first aim in the Department was to create 
four geographical divisions to be manned by officers brought in from the areas 
concerned. He found the usual bureaucratic resistance to change, but with 
the enthusiasm of a young man of thirty years of age, he continued to press 
his point until he was permitted to organize the Division of Far Eastern 
Affairs as an experiment. He brought into the Department Mr. William 
Phillips, Second Secretary at Peking, and Percival Heintzleman, a Consul in 
China, to form the Division. A short time later he succeeded in obtaining 
Praca Root’s consent to the creation of the three other geographical 

visions 

Mr. Wilson’s most active career came during the Taft Administration, 
when he served as Under Secretary of State under Mr. Knox. His memoirs 
seek to explain and to support the foreign policy known as ‘dollar diplo- 
macy.” He was a pene supporter of the belief that American dollars 
were an important civilizin g influence in the world. 

The author was requested to remain in office by Sakae Bryan following 
the advent of the Wilson Administration in 19138. He soon found it impossi- 
ble, however, to continue under the policies adopted by this Administration. 
His resignation was promptly submitted when President Wilson denounced 
seed of loans to China on which Mr. Wilson had been working ardu- 

for several years. 

e remaining years of the author’s life were spent largely in travel and 
rt He will probably be best remembered for the reorganization of the 
Department of State which he effectively put through in 1906. 

. Gnrorcs V. ALLEN 
Department of State 
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Considering: 


UNION OF AMERICAN REPUBLICS 


RECOMMENDATION ON THE, REORGANIZATION oF THE AGENCIES ENGAGED IN THE 
; CODIFICATION OF INTERNATIONAL LAW * 


October 17, 1944 


1. That by Resolution XXVI of the Meeting of Foreign Ministers at Rio’ 
de Janeiro the Inter-American Juridical Committee was entrusted with the 
duty of developing and coördinating the work of codifying international law; 

2. That the Juridical Committee, in pursuing its studies in connection ` 
with the codrdination of the work of the codification of public international 


- law, finds that there are numerous committees engaged in the work of codifi- 


cation and that the organization of these committees is not conducive to 
efficient work and that the functions of the several committees overlap and 
duplicate; ` ` 

3. That the Juridical Committee is convinced that the work of codification _ 
can only-be successfully prosecuted if a central organization of a permanent 
character is established, which can devote its whole time to the work of 
codification and bring unity into the activities of the various agencies en- 
gaged in the work; ` 

4. That the importance of the work of codification requires that more 


. rapid progress must be made than’ has hitherto been possible ‘by the in- 


strumentalities and methods provided for in recent conferences and con- 
sultative meetings; + 
5. That the procedures of arbitration and of judicial settlement are both 


“in large part dependent upon the clarification of existing rules of international 


law and the development of new rules more in accord with the needs of the 
American States; 

Tue [INTER-AMERICAN JURIDICAL CoMMITTEE, acting in pursuance of the 
competence conferred upon it by the Meeting of Foreign Ministers at Rio 
de Janeiro, makes the following recommendation with respect to the cordina- 


. tion and reorganization of the work.of codifying international law: 


I. The principal work of codification should be entrusted to a small com- - 
mittee of technical experts, herein described as the Inter-American Codifica- 
tion Committee, which could act as a central agency for the codrdination of 


_the work of the various public and private bodies directly or indirectly 


engaged in the work of codification. 
II. The Inter-American Codification Cna referred to in Article 
I might be the existing Committee of Experts for the Codification of Interna- 


` tional Law, reorganized in such a manner as to be able to undertake the new 


functions entrusted to it; or it might be the existing Inter-American Juridical 


* Text as issued by the Pan-American Union. . 
ae 281 
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; Commiittes with an enlarged technical staff; or it might. be a new c 
distinct from the two existing ones above mentioned. ` 
UI. The specific functions of the jnter Anerica Codification C 
` referred to in Article I should be:.. fo ie, 


‘ a. To act as an organ of aai with. the Aaa Gov 

with the Juridical Division of the Pan American Union, with varic 

` agencies of codification which the American Governments hav 

. established, and with private groups engaged in:the work of codif 

b. To carry on research work in the field of codification; ` 

c. To prepare draft projects for the consideration of the Ameri 

` ernments,and for discussion by other agencies of codification, and { 
revised drafts-on the basis of thé replies and projects received; , 

_ d- To recommend to the American Governments that the Int 
- Conference of Ameérican Jurists meet to take action upon drafts bi 
- the Codification Committee to be ready for final adoption. . ` 

: IV. The: existing International Conference of Anierican Jurists 
, of plenipotentiary delegates, experts in matters of international Ja 
be continued in its present form and. with its present competei 
‘members of the Inter-American Codification Committee should bi 
. members of the delegations of the countries appointing them, witt 
°° to speak and to vote enjoyed by other members of the respective de 
.. . The Conference should meet at. the call of the.Governing Board c 
~ ` American Union, upon recommendation of the Inter-American Cc 
’ Committee; and the conventions and other instruments appsoved £ 
by it should be forwarded to the Pan American Union to be.trans 
‘the American Governments for appropriate action, . 
“YY. The National Committees may: be continued, having as the 


ey the initiation of studies in the. field of international Jaw and the sub 


projects of codification to the Codification Committee: | 
Pees Ae ‘The’ Permanent Committee of Rio de Janeiro on Public 
tional Law might act as a consultative body during ¢ me terms of i 
` members. i 


oe ‘Bro pu JANEIRO, October 17, 1944. | i oa l 
-(8) Francisco CAMPOS ` _ (8) CmarLEs G. Fanwic 
(S) F. Nro pat Rfo . _ (8) A.Géunz ROBLEDO 


t 
j 


Report to Atcompany the Rennan on the: Comneanen 
i International Law. ` 


'By pesolution XXVI of ‘the Meeting of Foreign Ministers held 
` - Janeiro in 1942, the Inter-American Juridical Committee was a 
one of its objects “to develop and coérdinate the. work of codifyin 
. tional law, without. prejudice to the duties entrusted to other orgar 

In ni pea panies of this object the Committee has examined ail ‘Phi 


a 
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work of codification, limiting itself, however, to the codification of public 
international law. The Committee has come to the conclusion that before 
the work can be efficiently and systematically carried out it will be necessary 
to coordinate the numerous agencies created from time to time by the Ameri- 
can Governments to undertake the work of codification. For this reason the 
Committee has limited its first recommendation to the reorganization of 
machinery’ of codification looking to the more effective prosecution of the 
work. No attempt has been made for the present to offer specific topics of 
international law as ripe for codification or to suggest the practical methods 
by which the actual work of codification might be carried out. It is the in- 
tention of the Committee to present separate recommendations upon each of 
these topics at a later date. 

The importance of the work of codifying international law was recognized 
by the American Governments as early as the Second International Con- 
ference of American States, held at Mexico City in 1901-1902, when a 
Convention for the Formation of. Codes on Public and Private International 
Law was adopted. The Convention made provision for the appointment of 
a committee of five American and two European jurists charged with the 
drafting of codes of public and private international law ‘‘to govern the 
relations between the American nations.” The committee, however, was 
never actually constituted, due to the failure of a large number of States to 
ratify the convention. l i 

More successful was the attempt of the Third International Conference of 
American Stateg held at Rio de Janeiro in 1906. This time the work of 
codification was assigned to an International Commission of Jurists, to be 
composed of one representative from each of the signatory States. The 
Commission was instructed to draft codes of both private and public inter- 
national law and to submit them to the Fourth International Conference of 
American States." Due, however, to the delay of the governments in ratify- 
ing the convention, the International Commission was not convened until 
1912, when it appointed’a number of committees to undertake the prepara- 
tory work and arranged for a second meeting of the Commission in 1914. 
Because of the European war this meeting failed to take place. 

The Fifth International Conference of American States, held at Santiago 
in 1923, revived the International Commission of Jurists, changing its mem- 
bership from one delegate to two for each State, and providing that its resolu- 
tions should be submitted to the Sixth International Conference. The 
Commission met at Rio de Janeiro in 1927. It had before it a series of 
projects of conventions on public and private international law prepared by 
the American Institute of International Law, as well as reports from some of 
its six committees. Twelve projects of conventions were adopted for pres- 
entation to the coming Conference of American States. Ten of these proj- 
ects covered the following topics of international law; bases of international 
law; states, their existence, equality, and recognition; status of fqreigners; 
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treaties; diplomats; consuls; maritime neutrality; asylum; obligations of 
states in the event of civil strife; peaceful solution of international conflicts. 

With the aid of the preliminary work of the International Commission the 
Habana Conference adopted seven conventions relating to the following 
topics: Status of Aliens, Treaties, Diplomatic Officers, Consular Agents, 
Maritime Neutrality, Asylum, and Duties and Rights of States in the Event 
of Civil Strife. A marked impulse was thus given to the work of codification, 
and the Conference felt encouraged to make provision for additional agencies 
of codification in the form of three Permanent Committees, one in Rio de 
Janeiro on public international law, another in Montevideo on private in- 
ternational law, and a third in Habana on comparative legislation and 
uniformity of legislation. Provision was also made for the creation, when- 
ever thought advisable, of a commission of jurists to undertake the drafting 
of a project of uniform civil legislation for the American nations. 

At the Seventh International Conference of American States, held at 
Montevideo in 1933, a resolution on Methods of Codification of International 
Law was adopted, providing for the continuation of the Commission of 
American Jurists, which had remained inactive since its meeting in Rio de 
Janeiro in 1927, At the same time a Committee of Experts, seven in num- 
ber, was created to serve as a sub-committee of the Commission of Jurists 
and to do the preparatory work for the Commission. Provision was also 
made for the creation of National Commissions to undertake doctrinal 
studies of international law. The need of a general secretariat for the 
administration of the work of codification was recognized, apd the Juridical 
Section of the Pan American Union was set up for that purpose. 

Three years later, at the Conference for the Maintenance of Peace at 
Buenos Aires, a further effort was made to promote the work of codification 
by coordinating the resolutions of the Habana and Montevideo conferences. 
The three Permanent Committees created by the Habana conference were 
reéstablished and called upon to assist the Committee of Experts in the 
preparatory work of codification. In turn the National Committees were to 
cooperate with the Permanent Committees by submitting their projects to 
them. 

In addition. to the effort of the Conference at Buenos Aires in 1936 to 
coordinate the agencies of codification established at the Habana and Monte- 
video Conferences, the Eighth International Conference of American States, 
held at Lima in 1938, made a new attempt at codrdination by classifying the 
successive stages of the work and by establishing the precise duties which 
each of the agencies engaged in the work was to perform. The studies of the 
National Committees were to be submitted in the form of preliminary drafts 
to the Permanent Committees, now reorganized by the addition of six non- 
national members. The Permanent Committees in turn were to submit 
their drafts to the Committee of Experts, now enlarged from seven to nine 
members. The drafts prepared by the Committee of Experts on the basis of 
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the material submitted to it were to be forwarded to the Pan American Union 
and from the Union to the American Governments. The last stage of the 
work was to be carried out by the International Conference of American 
Jurists, successor to the former International Commission of American 
Jurists. Instead of having the delegates to a regular international confer- 
ence pass upon the drafts prepared by a technical body, as had happened at 
Habana in 1928, the Lima Conference provided that the Conference of 
Jurists should be composed of delegates with plenipotentiary powers, and 
that the function of the Conference would be “the revision, codrdination, 
approval, modification or rejection of the drafts prepared by the Committee 
of Experts.” Nothing would remain to be done then, except to submit the 
instruments signed by the Conference of Jurists to the Pan American Union, 
which would submit certified copies of them to the American Governments 
for ratification. 

Before the elaborate niaghinary thus set up at the Lima Conference could 
be set in motion, however, the outbreak of war created special and more 
urgent problems in the field of neutrality. To deal with them the Meeting 
of Foreign Ministers at Panama in 1939 created the Inter-American Neu- 
trality Committee, composed of seven experts in the field of international 
law, to be designated by the Governing Board of the Pan American Union.* 
A year later, at the Meeting of Foreign Ministers at Habana, the Neutrality 
Committee was assigned the special task of preparing a draft convention 
which was to “cover completely all the principles and rules generally recog- 
nized in international law in matters of neutrality.” At the same time the 
Habana Meeting, contemplating the attacks being made upon the very bases 
of law and of pacific relations, called upon the American Governments to 
take the necessary measures to carry out the resolutions adopted by the Lima 
Conference and urged the various agencies of codification to submit the 
results of their studies as soon as possible. 

The latest agency of general codification-is the Inter-American Juridical 
Committee, created by the Meeting of Foreign Ministers at Rio de Janeiro 
in 1942 as successor to the Neutrality Committee established at Panama in 
1939. In addition to numerous other functions assigned to it the Juridical 
Committee was called upon ‘‘to develop and coordinate the work of codifying 
international law, without prejudice to the duties entrusted to existing 
organizations.” 

Such, in brief, is the historical development of the agencies created by the 
PEEN Governments for the codification of international law. It may 
now be profitable to reexamine each of them individually, so as to obtain a 
‘clearer understanding of the extent to which their functions overlap and 


* In fulfillment of Resolution V of the Panama Meeting, the Governing Board of the Pan 
American Union decided to call upon the Governments of Argentina, Brazil, Chile, Costa 
Rica, Mexico, United States of America, arid yous to designate each a member of the 
Committee. : ° . 
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duplicate one another, and in order to determinate, if possible, why particular 
agencies have failed to function effectively and what further coordination of 
their work may be necessary to produce the desired results. 

1. The National Committees. These Committees are appointed by each 
separate government, in number thought desirable. Their function is to 
undertake doctrinal studies in public and private international law and in 
comparative legislation, and to transmit preliminary drafts, with explanatory 
summaries, to the three Permanent Committees of Rio de Janeiro, Monte- 
video and Habana respectively. The latest report of the Juridical Division 
of the Pan American Union indicates that nineteen of the twenty-one Ameri- 
can Governments have appointed their National Committees of Codification. 
Only the United States and Haiti have failed to carry out the provision of the 
Montevideo resolution. 

The Juridical Committee finds no criticism to make with respect to the 
composition and functions of the National Committees. It is clear that, if 
effectively organized, they may make a very useful contribution to the work 
of codification. The Lima resolution (XVII) made provision that they 
should serve as consultative agencies for their respective governments. This 
particular function is obviously one which can only be carried out if the 
_ individual governments desire to take advantage of their particular commit- 
tees. But apart from such direct cooperation with their governments, it 
would appear that the effectiveness of the work of the National Committees ` 
will depend to a greater or lesser degree upon the financial support which 
they may be able to obtain. Few jurists have the leisure t devote them- 
selves to the doctrinal studies asked of them, and few are in a position to 
travel and to hold meetings with their fellow jurists if they must pay per- 
sonally the necessary costs of travel and maintenance. University professors 
are as a rule expected to render their services free, but there are limitations to 
what may be reasonably requested of them under these conditions. 

For this reason the contribution of the National Committees to the work 
of codification has not been significant. None of the committees have thus 
far reported projects bearing upon the work of general codification contem- 
plated by the Lima Conference, and only two committees have reported 
upon any of the specific topics referred: by the Lima Conference to the 
codification agencies. 

2. The Permanent Committees of Rio de Taaito, Montevideo and 
Habana. These committees were crested by the Habana Conference to 
relieve the International Commission of Jurists of the preliminary technical 
work incident to the codification of public and private international law and 
of comparative legislation and uniformity of legislations. Members of the 
three committees were to be selected respectively by each of the three gov- 
ernments from among their national societies of international law. Their 
functions were to inquire into the subjects ripe for codification, and on the 
basis of the answers received from the American Governments to prepare 
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draft projects which might ultimately be submitted to the International 
Commission of Jurists. 

The failure of the three Committees to function within the succeeding five 
years led the Montevideo Conference of 1933 to pass them by in favor of new 
agencies, the Committee of Experts and the National Committees. But the 
Permanent Committees were reëstablished by the Conference for the Main- 
tenance of Peace at Buenos Aires in 1936 as one of the “centralized and per- 
manent” agencies to be entrusted with the preliminary work of codification. * 
The Lima Conference of 1938, in making a new attempt to coordinate the 
agencies entrusted with the work of codification and to define more precisely 
their duties, continued the three Permanent Committees, but made provision. 
that, in addition to the members appointed by the government of the country 
in which the committee had its seat, six members should be designated by the 
governments of the other American States, in order that all the American 
Republics might be represented on one or other of the three committees. 

The provision of the Lima Conference for the addition of six non-national 
members proved to be unfortunate. Theoretically it was desirable to make 
the committees more inter-American in character; but the means taken were 
not adequate. Unless the non-national members were to be selected from the 
members of the diplomatic corps of their respective States, it could hardly be 
expected that jurists from distant countries would be able to attend sessions 
of the committees with sufficient regularity to justify the “centralized and 
permanent” character which the committees were intended to have, or to 
permit them tę contribute seriously to the technical work assigned to them. 
At the date of present writing the three committees still remain unorganised 
for want of a full complement of non-national members. 

Apart from the difficulty created by the provision for non-permanent 
members, it is doubtful whether the Permanent Committees could meet the 
heavy burden of work entrusted to them. The lists of the national members 
of the committees include the names of jurists distinguished in their respec- 
tive fields of law. But they are in most cases persons preoccupied with other 
official duties, for whom the work of codification must of necessity be done 
in their limited leisure time. The record shows that, while the committees 
met from time to time in both formal and informal sessions, the Permanent 
Committee of Rio de Janeiro was the only one which was able to take even 
the most preliminary steps towards the actual work of codification. In 
October 1937, the Rio Committee addressed a communication to the Na- 
tional Committees requesting them to send it relevant studies in the field of 
public mternational law for the purpose of aiding the Committee in the 
preparation of appropriate projects to be submitted to the Lima Conference 


* The Permanent Committee of Habana was reastablished by decree of the Cuban Gov- 
ernment No. 1984, September 24, 1938; the Montevideo Committee by decree of the Uru- 
guayan Government, July 29, 1938; and the Rio de Janeiro Committee by decree of the 
Brazilian Government, No. 1767, July 6, 1937. . 
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the following year. Inasmuch as- i Pan Amsa Union was not informed 
as to the outcome of the request made of the National Committees, it may be’ 
assumed that no results were obtained. In compliance with a resolution of 
the Governing Board of the Pan American Union, the Rio Committee pre- 
pared four projects for submission to the Lima Conference.. These projects 
were duly considered by the Conference, and the record shows that they 
influenced its decisions. Projects were referred by the Lima Conference to 
all three committees, but there is no record of any action being taken by the 
committees in regard to them. Indeed, the inability of the committees to 

organize themselves would have made any official action impossible. 

3. The Committee of Experts. This committee was created by the 
Montevideo Conference of 1933 with the object of organizing the prepara- 
tory stages of the work of codification. Unlike the permanent committees 
created by the Habana Conference, which were primarily national in charac- 
ter and which had failed to meet expectations, the Committee of Experts was 
to have an inter-American character, and the members were to be selected 
by a system which would insure the general confidence of the American 
Governments. Each government was to draw up a list of not to exceed five 
persons having the requisite qualifications, and from the combined lists each 
government was to designate seven persons, of whom only two might be its 
nationals.* The Committee was to perform functions similar to those that 
had been assigned to the Permanent Committees by the Habana Conference 
of 1928, namely, the selection of subjects suitable for codification, the sub-. 
mission of questionnaires to the National Committees, and the preparation of 
draft projects for the International Commission of Jurists. In order to 
create a closer bond with the Commission of Jurists, the Committee. of Ex- 
‘perts was made a subcommittee of the Commission, its members being ex- 
officio members of the Commission when in session. 

The Buenos Aires Conference of 1936, realizing that it was not possible for 
the Committee of Experts to meet for length of time required to prepare pre- 
liminary projects of codification, reéstablished the Permanent Committees 
created by the Habana Conference and assigned to the Committee of Experts 
the revision and codrdination of the draft conventions prepared by the Per- 
manent Committees. The Committees of Experts, after’ completing its 
work of revision and codrdination, was to forward to the governments its 
report upon the projects submitted to it, and the governments were then in 
turn to submit them to the International Commission of Jurists. 

The Lima Conference of 1938 enlarged the membership of the Committee 
of Experts to nine members, but made no substantial change in the functions 
assigned to the committee. In view of the fact that the International Com- 
mission of Jurists, which had been called upon to determine the organization, 
functions and terms of office of the Committee of Experts, had not yet held a 


’™* Attention should be called to the necessity of making some provision for the case in 
which tie vetes might make a decision impossible. 
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meeting, the Lima Conference fixed the terms of the members of the Com- 
mittee at five years and provided that the existing members should hold 
office until April 5, 1942. No elections were held at the end of that period, 
and on June 4, 1942, the Governing Board of the Pan American Union 
recommended to the American Governments that the members of the Com- 
mittee of Experts whose terms had expired should continue to hold office 
until the meeting of the Ninth International Conference of American States. 

The Committee of Experts held its first meeting in Washington beginning 
April 19, 1937. Before the Committee were a number of topics submitted to 
it by the Buenos Aires Conference of 1936. These topics were distributed 
among the members for examination and study, and arrangements were made 
for an exchange of views among the members of the Committee and for the 
submission of the results of their studies to the Lima Conference of 1988. A 
second meeting of the Committee was held in advance of and during the 
Lima Conference, being attended by four of the seven members. At this 
meeting, lasting from November 30 to December 20, 1938, the Committee 
approved a number of reports which had been prepared by its individual 
members. These reports were in turn submitted to the Lima Conference. 
The Conference, however, found it impossible to take definitive action in 
relation to the various topics, finding it more advisable to refer the reports of 
the Committee and the documentary material.accompanying them to the 
American Governments for their observations or to the International Con- 
ference of American Jurists. 

It is difficult to comment constructively upon the work of the Committee 
of Experts, because the technical problems submitted to the Committee 
inevitably reflected the political conditions of the years 1936-1939. The 
topics: “Definition of the Aggressor, and Sanctions,” “Nationality,” and 
“Immunity of Government Vessels” bore a direct relation to the general 
international situation;-while the topics “Investigation, Conciliation, and 
Arbitration ” and “Code of Peace” involved points of view too divergent to 
permit the adoption of the reports of the Committee by the Conference with- 
out prior submission to the American Governments. On the difficult subject 
of pecuniary claims the Committee succeeded in formulating a report, al- 
though it was of necessity limited to points upon which the members of the 
Committee were able to agree in the brief time at their disposal. 

No reports were presented to the Lima Conference by the Committee of 
Experts upon other subjects than those specifically referred to it by the 
Buenos’ Aires Conference. A report was, however, presented upon the 
existing system of codifying international law, which the Committee found to 
be unnecessarily complicated and lacking in codrdination. On the basis of 
this report, and of other projects submitted, the Lima Conference adopted 
Resolution XVII, to which referénce will be made later. 

The Juridical Committee finds that the Inter-American membership of the 
Committee of Experts is a feature of the highest importance, which should 
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be preserved as an essential part of the prelimmary work of codification. 
But the experience of the Committee of Experts makes it clear that if a 
committee of that character is to do effective work, it must be organized upon 
a more permanent basis, so as-to be able to hold regular annual or semi- 
annual meetings, which proved to be impracticable in the case of the Com- 
mittee of Experts. The personnel of such a permanent committee should 
be not only jurists of the high qualifications possessed by the members of the 
Committee of Exerts, but jurists who are in a position to give a large part of 
their time to the work of codification. Compensation should be made for the 
services of the members of such a permanent committee upon the basis of the 
importance of the work assigned to them and the time spent in carrying it 
out. Moreover, the committee should have at its disposal a secretariat and a 
technical staff adequate for the performance of the duties assigned to the 
committee. The fundamental obstacle to the more adequate fulfillment by 
the Committee of Experts of the duties assigned to it was the fact that its - 
_ members had professional duties which prevented them from conducting the 
studies and carrying on the correspondence required by the technical work of 
codification. It is no reflection upon the distinguished jurists who com- 
posed the Committee between 1936 and 1942 that they were unable to make 
greater progress in the field of codification. The obstacle Jay in the fact 
that the work required a far greater concentration of effort than was prac- 
tically possible under the circumstances. 

4, The International Conference of American Jurists. The International 
Conference of Jurists is the legal successor to the International Commission 
of Jurists created by the Rio de Janeiro Conference of 1906, but its functions 
differ considerably from those of the earlier body. When first created the 
International Commission was intended to do the preliminary work later 
entrusted to the National Committees, the Permanent Committees of Rio de 
Janeiro, of Montevideo, and Habana, and the Committee of Experts. It 
was to draft codes of public and private international law and submit them to 
the Conference of American States which was to meet four years later. The 
failure, however, of the governments to ratify in due time the convention 
creating it delayed the meeting of the Commission until 1912, and the out- _ 
break of war led to the abandonment of the plans for a meeting in 1914. The 
Santiago Conference of 1923 reorganized the Commission, but left unaltered 
its essential character as a body of experts assigned to do the preparatory 
work of codification. It was in that capacity that the Commission met in 
Rio de Janeiro in 1927 and with the cooperation of the American Institute of 
International Law drafted a series of twelve projects for submission to the 
Habana Conference of 1928. In spite of the practical gains thus resulting 
from the work of the Commission, the Habana Conference found it advisable 
_ to create the Permanent Committees of Rio de Janeiro, Montevideo and 

Habana, and to assign to the Commission of Jurists a secondary role in the 
form of & possible revisory body for the work of the three Permanent Com- 
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mittees. As a result no meetings of the Commission were held between 
1928 and 1933. 

The Montevideo Conference of 1933 provided for the continuance of the 
Commission of Jurists (calléd Jurisconsults by mistake in translation) and 
assigned to it the work of revising the projects of the newly created Com- 
mittee of Experts which replaced the Permanent Committees of Rio de 
Janeiro, Montevideo and Habana in the preparatory work of codification. 
A close link between the two bodies was provided for by making the Com- 
mittee of Experts a sub-committee of the Commission of Jurists; and it 
appears to have been the intention of the Montevideo Conference that the 
Commission should hold regular meetings without awaiting the call of the 
governments. The resolution (LXX) of the Montevideo Conference does 
not make clear the scope of the exercise of the plenipotentiary powers which 
the members of the Commission of Jurists were to be given. 

The Buenos Aires Conference of 1936, in reviving the Permanent Com- 
mittees established at the Habana Conference in 1928, and thus creating two 
distinct bodies engaged in the preparatory work of codification, left the 
functions of the International Commission unchanged. When, however, the 
Lima Conference adopted its comprehensive resolution (XVII) dealing with 
Methods for the Codification of International Law it was provided that the 
Commission of Jurists, thereafter to be called the “International Conference 
of Jurists,” should function “at the last stage of procedure”; and it was 
made clear that the conventions and other instruments adopted by the 
Conference of eJurists in the exercise of the plenipotentiary powers of its 
members should be deposited with the Pan American Union and transmitted 
to the American Governments for ratification, as if they had been adopted at 
a regular international conference. The Conference was assigned as its 
function “the revision, coordination, approval, modification or rejection” 
of the drafts prepared by the Committee of Experts; and provision was made 
that it should be convoked by the Governing Board of the Pan American 
Union when, in the judgment of the Board, there were matters sufficient to 
justify a meeting. 

In view of the fact that the International Gonia of Jurists has as yet 
held no meetings, for lack of projects from the committees engaged in the 
preparatory work of codification, it is not possiblé to criticize the Conference 
in the new role it has been called upon to perform. The Lima Conference 
was apparently of the opinion that no matter how carefully the preparatory 
work of codification might be done, the final revision of the drafts presented 
by the Committee of Experts could be carried out more efficiently by.a body 
of jurists possessing plenipontentiary powers than by the submission of the 
drafts either to the individual governmenta:directly, or to a regular inter- 
national conference of American States attended by delegates preoccupied 
with the political, economic and social problems which fill the agenda of 
` regular imter-American conferences. The Juridical Committee is of the 
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opinion that the decision of the Lima Conference in this respect was well 
founded, and that the International Conference of Jurists should be per- 
mitted to demonstrate in practice the special role it has been assigned to play. 


Plan Proposed by the Juridical Committee 


The Juridical Committee, after examining in detail the organization and 
functions of the various inter-American agencies now engaged in the codi- 
fication of international public and private law, is convinced that the work of 
codification can only be carried on effectively if it is entrusted primarily to a 
small committee of technical experts, representative of the whole inter- 
American community, permanent in character, authorized to act as a central 

. agency for the coordination of the activities of other bodies, and having at its 
disposal the necessary technical and secretarial assistance. 

While it is recommended that the proposed codification committee, s 
which the name “Inter-American Codification Committee” has been given, 
should be a body of technical experts, the Juridical Committee would observe 
that the term “technical” should be taken in the sense appropriate to the 
character of the fields of law which it is proposed to codify. In the case of 
public international law many of the subjects which it would be desirable 
to codify involve questions of political policy as well as of legal principle. 
Hence the members of the committee should be jurists who have not only a 
knowledge of the historical development of international law and of the rules 
of customary and conventional law, but also an understanding of the function 
of law as an instrument for the maintenance of law and orger in the inter- 
national community and the promotion of justice. The task of codifying 
international] law is in large part a work de lege ferenda, the formulation of 
new rules to meet the changing conditions in the mutual relations of States. - 
It has been observed by jurists of high standing that in no other field of 
human relationships has the law remained so far behind the conditions of the 
time. Hence the members of the proposed committee should be jurists who 
are in touch with the political, economic and social factors involved in the 
maintenance of law and order, and who are guided by a high sense of their 
obligations to promote international] justice. 

The membership of the proposed Codification Committee should be 
representative of the inter-American community. It is suggested that the 
committee might be composed of nine members elected by the system of 
voting adopted by the Montevideo Conference for the Committee of Ex- 
perts. The Committee itself should have the power to appoint its own 
officers, including an Executive Director to whom the direction of the 
technical work of codification might be entrusted. 

In recommending that the Codification Committee should be permanent 
in character the Juridical Committee understands the word “permanent” in 
two senses. In the first place it would seem desirable that the members of 
the Codifjcation Committee should be elected for periods of not less than five 
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years, so as to give some degree of continuity. to their work. Re-election 
should be permitted, although it might be indicated that re-election should 
not be a matter of courtesy but of recognition of services rendered. In the 
second place the designation “permanent” should be taken in the sense that 
the members of the committee should be in a position to give a substantial 
part of their time to the work of codification. The Juridical Committee is 
of the opinion that the chief reason for the inadequacy of the existing agencies 
of codification to carry forward the work more effectively has been the fact 
that none of the agencies has been in any real sense permanent. As has been 
pointed out above, the persons engaged in the work have been jurists who, 
in most cases, could give but a small part of their time to the work. If the 
American Governments are convinced of the importance of the work of 
codification, as is indicated by the resolutions adopted at their conferences 
and consultative meetings, they should make the same financial provision 
for the work that they would make for the promotion of other interests of 
equal importance. They should make it possible for jurists of ability to put 
aside temporarily their other occupations and give to the work of codification 
such time as may be necessary to bring about the results desired. — . 

In the resolution (XVII) of the Lima Conference dealing with Methods 
for the Codification of International Law special stress was put upon the 
necessity of coordinating the action of the agencies entrusted with the work 
of codification. But the plan established by the resolution failed to establish 
any bond of union between the various agencies. Each forwarded its studies- 
and projects tohe agency next above it in rank, but no adequate provision 
was made for maintaining contacts between them. The Juridical Com- 
mittee is of the opinion that one of the chief functions of the proposed Codi- 
fication Committee would be to act as an organ of communication with the 
various bodies, both public and private, engaged in the work of codification, 
as well as with outstanding American jurists. At the same time the com- 
mittee should be in direct contact with the Foreign Offices of the American 
Governments through correspondence with liaison officers specially appointed 
for that purpose. Contacts should also be maintained with the codification 
agency which, following the traditions of the League of Nations, will doubt- 
less be set up within the secretariat of the new international organization to 
be established after the war. 

If the Codification Committee is to perform its work successfully it would 
seem obvious that it must have at its disposal an adequate technical staff to 
assist it in carrying on the nécessary research work, as well as a clerical 
force sufficiently large to enable it to perform properly its functions as a 
central organ of communication. Adequate library facilities will also be 
essential to rapid progress in the work of codification. 

In making these observations the Juridical Committee has taken into 
account the fact that the Sixth International Conference of American States 
called upon the Pan American Union to create a special secretariat for the 
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work of codification. While the Montevideo resolution limited the functions 
of this secretariat to those of a purely administrative character there is no 
reason why a later conference should not extend its functions to include the 
technical work of research. It is a question for consideration, however, 
whether the responsibility for the work of research should not rest with the 
body primarily charged with the work of codification; and whether the 
necessary contacts between the Codification Committee and the other bodies 
engaged in the work of codification, as well as between the members of the 
Committee itself, should not be made directly by a secretariat within the 
Committee rather than indirectly through the secretariat of the Pan Ameri- 
can Union. There are obvious advantages in making use of the facilities for 
both research and correspondence already available through the Pan 
American Union, if this could be done without lessening the responsibility of 
the Codification Committee. Attention should be called, however, to the 
fact that in case new functions were assigned to the Juridical Division of the 
Pan American Union, it would be necessary to enlarge the present staff of the 
Division to the degree necessary to undertake the elaborate studies and 
extensive correspondence demanded by the work of codification if it is to be 
pushed forward with any degree of success. One way of assigning more 
extensive functions to the Juridical Division of the Union, so as to make it in 
effect a secretariat of the Codification Committee, without conflicting with 
the functions of the Codification Committee itself, would be to provide that 
the Executive Director of the Codification Committee, who would be respon- 
sible to it for the direction of the work of codification, shouldbe permanently 
resident at the seat of the Union. Otherwise there would be serious loss of 
time and the probability of misunderstandings in respect to the organization 
of the work. In such case it would not be necessary for the Codification 
Committee to have a permanent seat of its own. Instead, it might hold its 
annual or semi-annual meetings in different capitals of the American Repub- 
lics, so as to suit the convenience of its members and to facilitate the presence 
of other jurists who might be invited to meet with the Committee. 

The choice therefore seems to be between a committee with no permanent 
seat of its own, but with an Executive Director resident-at the seat of the 
Pan American Union and working in close collaboration with the agencies of 
the Union, and on the other hand a committee with its permanent seat in 
some American capital and a separate secretariat of its own, including 
technical assistants and a working library. 

{While the Juridical Committee recommends that the chief work of codi- 
fication should be entrusted to a small committee of experts of the character 
above described, it recommends at the same time that the existing Inter- . 
national Conference of American Jurists be retained as the last stage of the 
procedure of codification, in accordance with the provisions of Resolution 
XVII.of the Lima Conference. It seems clear that the final revision of the 
work of the central agency or committee proposed in the plan.submitted by 
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the Juridical Committee should be entrusted not to a regular inter-American 
conference, which would be preoccupied with numerous political, economic 
and social problems, byt toa en conference of jurists with plenipotenti- 
ary powers. 

The Juridical Committee bes recommends that the existing National 
Committees be continued with their present functions. It is to be expected 
that the work of these National Committees will be greatly encouraged and 
facilitated if they can be kept in close contact with one another through the 
central agency of codification. In like manner it is recommended that the 
Permanent Committee of Rio de Janeiro on Public International Law be 
requested to act as a consultative body during the terms of its present mem- 
bers. 

` It should be observed that the recommendation here made by the Juridical 
Committee deals only with the reorganization of the inter-American agencies 
now engaged in the codification of international law, and that it does not 
extend to the methods to be followed in conducting the actual work of codi- 
fication, nor the fields of law which appear to be ripe for codification. Both: 
of these topics will form the subject of a later recommendation. For this 
reason the Juridical Committee has not thought it necessary to discuss the 
relation between the inter-American agencies of codification and those which 
may possibly be created by the new international organization to be estab- 
lished after the war. The coordination of inter-American and international 
juridical institutions is a problem of large scope, which cannot be passed 
upon with finalsty at the present moment and which in any case should form 
the subject of a special report. 


Rio pz Janzro, October 17, 1944. 


(8) Francisco Campos - (8) Cuarues G. Fenwick 
(8) F. Nreto psu Rfo (S) A. Gómez ROBLEDO 


UNITED STATES—-GREAT BRITAIN—SOVIET UNION 
REPORT OF TRIPARTITE CONFERENCE OF BERLIN*® ` 


July lo 2, 1945 


On July 17, 1945, the President of the United States of America, Harry 8. 
Truman, the Chairman of the Council of People’s Commissars of the Union 
of Soviet Socialist Republics, Generalissimo J. V. Stalin, and the Prime 
Minister of Great Britain, Winston 8. Churchill, together with Mr. Clement 
R. Attlee, met in the Tripartite Conference of Berlin. They were ac- 
companied by the foréign secretaries of the three governments, Mr. James 

*Potadam communiqué; Department of State Radio Bulletin No. 184. Sometimes re- 
ferred to as the “Potsdam declaration”. -` . 
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F. Byrnes, Mr. V. M. Molotov, and Mr. Ankony Eden, the Chiefs of Staff, 
and other advisers. 

There were nine meetings between, July seventeenth and July twenty-fifth. 
The conference was then interrupted for two days while the results of the 
British general election were being declared. 

On July twenty-eighth Mr. Attlee returned to the conference as Prime 
Minister, accompanied by the new Secretary of State for Foreign Affairs, 
Mr. Ernest Bevin. Four days of further discussion then took place. Dur- 
ing the course of the conference there were regular meetings of the heads of 
the three governments accompanied by the foreign secretaries, and also of 
the foreign secretaries alone. Committees appointed by the foreign sec- 
retaries for preliminary consideration of questions before the conference 
also met daily. 

The meetings of the conference were held at the Cecilienhof near Potsdam. 
The conference ended on August 2, 1945. 

Important decisions and agreements were reached. Views were aeara 
on a number of other questions and consideration of these matters will be 
continued by the council of foreign ministers established by the conference. 

President Truman, Generalissimo Stalin and Prime Minister Attlee leave 
this conference, which has strengthened the ties between the three govern- 
ments and extended the scope of their collaboration and understanding, 
with renewed confidence that their governments and peoples, together with 
the other United Nations, will ensure the creation of a a and endurins 
. peace. 

Il. Establishment of a Council of Foreign Ministers. The Conference 
reached an agreement for the establishment of a Council of Foreign Ministers: 
representing the five principal powers to continue the necessary preparatory 
work for the peace settlements and to take up other matters which from 
time to time may be referred to the Council by agreement of the governments 
participating in the Council. 

The text of the agreement for the establishment of the Gaumen of Foreign 
Ministers is as follows: 

1. There shall be established a Council composed of the foreign ministers 
of the United Kingdom, the Union of Soviet Socialist Republics, China, 
, Fe and the United States. 

2. (i) The Council shall normally meet in London, which shall be the 
permanent seat of the joint secretariat which the Council will form. Each 
of the foreign ministers will be accompanied by a high-ranking deputy, duly 
authorised to carry on the work of the Council in the absence of his foreign 
minister, and by a small staff of technical advisers. 

(ii) , The first meeting of the Council shall be held in London not later than 
September 1, 1945. Meetings may be held by common agreement in other 
capitals as may be agreed from time to time. 

(3) G) As its immediate important task, the Council shall be authorized 
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to draw up, with a view to their submission to the United Nations, treaties 
of peace with Italy, Rumania, Bulgaria, Hungary dnd Finland, and to 
propose settlements of territorial questions outstanding on the termination 
of the war in Europe. The Council shall be utilized for the preparation 
of a peace settlement for Germany to be accepted by the government of 
Germany when a government adequate for the purpose is established. 

(ii) For the discharge of each of these tasks the Council will be composed 
of the members representing those states which were signatory to the terms 
of surrender imposed upon the enemy state concerned. For the purpose of 
the peace settlement for Italy, France shall be regarded as a signatory to- 
the terms of surrender for Italy. Other members will be invited to partic- 
ipate when matters directly concerning them are under discussion. 

(iii) Other matters may from time to time be referred to the Council by 
agreement between the member governments. 

4. .(i) Whenever the Council is considering a question of direct interest 
to a state not represented thereon, such state should be invited to send 
representatives to participate in the discussion and study of that ques- 
tion. 

(ii) The Council may adapt its procedure to the particular problem under 
consideration. In some cases it may hold its own preliminary discussions 
prior to the participation of other interested states. In other cases, the 
Council may convoke a formal conference of the state suey interested in 
seeking a solution of the particular problem. 

In accordance with the decision of the conference the sine governments 
have each addressed an identical invitation to the governments of China and 
France.to adopt this text and to join in establishing the Council. 

The establishment of the Council of Foreign Ministers for the specific 
purposes named in the text will be without prejudice to the agreement of the 
` Crimea Conference that there should be periodic consultation among the 
foreign secretaries of the United States, the Union of Soviet Socialist: 
Republics and the. United Kingdom. l 

The conference also considered the position of the European Advisory 
Commission in the light of the agreement to establish the Council of Foreign 
Ministers. It was noted with satisfaction that the Commission had ably 
discharged its principal tasks by tbe recommendations that it had furnished 
for the terms of Germany’s unconditional surrender, for the zones of oc- 
cupation in Germany and Austria, and for the inter-Allied control machinery 
in those countries. It was felt, that further work of a detailed character for 
- the codrdination of allied policy for the control of Germany and Austria 
would in future fall within the competence of the Allied Control Council at 
Berlin and the Allied Commission at Vienna. Accordingly, it was agreed 
to recommend that the European Advisory Commission be dissolved. 

Til. Germany. The Allied Armies are in occupation of the whole of 
Germany and the German people have begun to atone for thg terrible 
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crimes committed under the leadership of those whom in the hour of their 
- success, they openly approved and blindly obeyed. 

Agreement has been reached at this conference on the political and 
economic principles of a codrdinated Allied policy toward defeated Germany 
during the period of Allied control. 

The purpose of this agreement is to carry out the Crimea Declaration on 
Germany. German militarism and Nazism will be extirpated and the Allies 
will take in agreement together, now and in the future, the other measures 
necessary to assure that Germany never again a threaten her neighbors 
or the peace of the world. 

It is not the intention of the Allies to aad or enslave the German 
people. It is the intention of the Allies that the German people be given 
the opportunity to prepare for the eventual reconstruction of their life on a 
democratic and peaceful basis. If their own efforts are steadily. directed to 
this end, it will be possible for them in due course to take their place among 
the free and peaceful-peoples of the world. 

The text of the agreement is as follows: 

The Political and Economic Principles to Govern the Treatment of Germany 
in the Initial Control Period. A. Political Principles. 1. In accordance 
with the agreement on control machinery in Germany, supreme authority in 
Germany is exercised on instructions from their respective governments, by 
the Commanders-in-Chief of the armed forces of the United States of 
America, the United Kingdom, the Union of Soviet Socialist Republics, and 
the French Republic, each in his own zone of occupation, apd also jointly, 
in matters affecting Germany as a whole, in their capacity as members of 
the Control Council. l l 

2. So far as is practicable, there shall be uniformity of treatment of the 
German population throughout Germany. 

3. The purposes of the occupation of Germany by which the Control 
Council shall be guided are: 

(i) The complete disarmament and demilitarization of deanar and the 
elimination or control of all German industry that could be used for military 
production. To these ends: (a) All German land, naval and air forces, the 
8.8., S.A., S.D., and Gestapo, with all their organizations, staffs and institu- 
tions, including the General Staff, the Officers’ Corps, Reserve Corps, 
military schools, war veterans’ organizations and all other military and 
quasi-military organizations, together with all clubs and associations which 
serve to keep alive the military tradition in Germany, shall be completely ` 
and finally abolished in such manner as permanently to prevent the revival 
or reorganization of German militarism and Nazism. (b) All arms, am- 
munition and implements of war and all specialised facilities for their 
production shall be held at the disposal of the Allies or destroyed. The 
maintenance and production of all aircraft and all arms, ammunition and 
implements of war shall be prevented. 
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_ (i) To convince the German people that they have. suffered g total 
military defeat and that they cannot escape. responsibility for what they 
have brought upon themselves, since their own ruthless warfare and ‘the 
fanatical Nazi resistance have destroyed German economy and made chaos 
and suffering inevitable. 

Gii) To destroy the National Socialist Party and its affiliated and super- 
vised organizations, to dissolve all Nazi institutions, to ensure that they are 
not revived in any form, and to prevent all Nazi and militarist activity or 
propaganda. ‘ f 

(iv) To prepare for the eventual reconstruction of Genwi political life 
on a democratic basis and for eventual peaceful coöperation in international’ 
life by Germany. . 

4, All Nazi laws which provided the basis of the Hitler regime or estab- 
lished discrimination on grounds of race, creed, or political opinion shall be_ 
abolished. No such discriminations, whether legal, administrative or other- 
wise, shall be tolerated. 

5: War criminals and those who have participated in planning or carrying 
out Nazi enterprises involving or resulting in atrocities or war crimes shall 
be arrested and brought to judgment. Nazi leaders, influential Nazi‘ 
supporters and high officials of Nazi organizations and institutions and any 
other persons dangerous to the occupation or its objectives shall be arrested 

_and interned. ` 

6. All members of the Nazi party who have been more than nominal 
participants in jts activities and all other persons hostile to allied purposes 
shall be removed from public and semi-public office, and from positions of 
responsibility in, important private undertakings. Such persons shall be 
replaced by persons who, by their political and moral qualities, are deemed 
capable of assisting in developing genuine democratic institutions in Ger- 
many. 

7. German education shall be so controlled as completely to ETEN 
Nazi and militarist doctrines and to meke possible the successful develop- 
ment of democratic ideas. 

8. The judicial system will be reorganized in accordance with the ineo 
of democracy, of justice under law,,and of equal rights for all citizens without 
distinction of race, nationality or religion. 

9. The administration of affairs in Germany should be directed towards 
the decentralization of the political structure and’ the development of local 
responsibility. To this end: 

(i) Local self-government shall’be restored throughout Germany on 
democratic principles and in particular through elective councils as rapidly 

_ as is consistent with military security. and the purposes of military oc- 

cupation; 

(ii) All democratic political parties with rights of ‘assembly and of public 
discussion shall be allowed and encouraged throughout Germany; 
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(iii) Representative and elective principles shall be introduced into 
regional, provincial and state (land) administration as rapidly as may be 
justified by the successful application of these principles in local self- 
government; ` 

(iv) For the time being no central German government shall be estab- 
lished. Notwithstanding this, however, certain essential central German 
administrative departments, headed by state secretaries, shall be established, 
particularly in the fields of finance, transport, communications, foreign 
trade and industry. Such departments will act under the direction of the 
Control Council. 

10. Subject to the necessity for maintaining military security, freedom 
of speech, press and religion shall be permitted, and religious institutions 


shall be respected. Subject likewise to the maintenance of military security, ` 


the formation of free trade unions shall be permitted. 

B. Economic Principles. 11. In order to eliminate Germany’s war 
potential, the production of arms, ammunition and implements of war as 
well as all types of aircraft and sea-going ships shall be prohibited and 
prevented. Production of metals, chemicals, machinery and other items 
that are directly necessary to a war economy shall be rigidly controlled and 
restricted to Germany’s approved post-war peacetime needs to meet the 
objectives stated in paragraph 15. Productive capacity not needed for 


permitted production shall bo removed in accordance with the reparations . 
plan recommended by the Allied Commission on reparations and approved | 


by the governments concerned or if not removed shall be destroyed. 

12. At the earliest practicable date, the German economy shall be de- 
centralized for the purpose of eliminating the present excessive concentration 
of economic power as exemplified in particular by cartels, syndicates, trusts 

‘and other monopolistic arrangements. 

13. In organizing the German economy, primary emphasis shall be given 
to the development of agriculture and peaceful domestic industries. 

14. During the period of occupation Germany shall be treated as a single 
economic unit. To this end common policies shall be established in regard 
to: (a) Mining and industrial production and allocations: (b) Agriculture, 
forestry and fishing; (c) Wages, prices and rationing; (d) Import and export 
programs for Germany as a whole; (e) Currency and banking, central taxa- 
tion and customs; (f) Reparation and removal of industrial war potential; 


(g) Transportation and communications. In applying these policies account 


shall be taken, where appropriate, of varying local conditions 

15. Allied controls shall be imposed upon the German economy but only to 
~ the extent necessary: (a) To carry out programs of industrial disarmament 
and demilitarization, of reparations, and of approved exports and imports. 
.(b) To assure the production and maintenance of goods and.services re- 
quired to meet the needs of the occupying forces and-displaced persons in 
Germany and essential to maintain in Germany average living standards 
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not exceeding the average of the standards of living of European countries. 
(European countries means all European countries excluding the United 
Kingdom and the Union of Soviet Socialist Republics.) (c) To insure in 
the manner determined by the Control Council the equitable distribution of 
essential commodities between the several zones so as to produce a balanced 
economy throughout Germany and reduce the need for imports. (d) To 
control German industry and all economic and financial international trans- 
actions, including exports and imports, with the aim of preventing Germany 
from developing a war potential and of. achieving the other objectives named 
herein. (e) To control all German public or private scientific bodies, 
research and experimental institutions, laboratories, et cetera, connected 
with economic activities. 

16. In the imposition and maintenance of economic controls established by 
the Control Council, German administrative machinery shall be created and 
the German authorities shall be required to the fullest extent practicable to 
proclaim and assume administration of such controls. Thus it should be 
brought home to the German people that the responsibility for the ad- 
ministration of such controls and any breakdown in these controls will rest 
with themselves. Any German controls which may run counter to the 
objectives of occupation will be prohibited. 

17, Measures shall be promptly taken: (a) To effect essential repair of 
transport; (b) To enlarge coal production; (c) To maximise agricultural 
output; and (d) To effect emergency repair of housing and essential util- 
ities. . 

18. Appropriate steps shall be taken by the Control Council to exercise 
control and the power of disposition over German-owned external assets not 
already under the control of United Nations which have taken part in the 
war against Germany. 

19. Payment of reparations should leave enough resources to enable the 
German people to subsist without external assistance. In working out the 
economic balance of Germany the necessary means must be provided to pay 
for imports approved by the Control Council in Germany. The proceeds of 
exports from current production and stocks shall be available in the first 
place for payment for such imports. 

The above clause will not apply to the equipment and products referred to 
in paragraphs 4(A) and 4(B) of the Reparations Agreement. 

IV. Reparations from Germany. ' In accordance with the Crimea decision 
that Germany be compelled to compensate to the greatest possible extent for 
the loss and suffering that she has caused to the United Nations and for 
which the German people cannot escape responsibility, the following agree- 
ment on reparations was reached: 

1. Reparation claims of the U.S.S.R. shall be met by removals from the 
zone of Germany occupied by the U.S.S.R. and from appropriate German 
external assets. è 
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_ 2. The U.S.S.R. undertakes to settle the reparation claims of Poland from 
its own share of reparations. 

3. The reparation.claims of the United States, the United Kinadoin and 
` other countries entitled to reparations shall be met from the western sones 

and from appropriate German external assets. 

4. In addition to the reparations to be taken by the U.S. s. R. from its 0 own: 
zone of occupation, the U.S.S.R. shall receive additionally from the western. 
Zones: 

(A) 15 per cent.of such usable and complete industrial capital equipment, 
in the first place from the metallurgical, chemical and machine manufactur- 
ing industries, as is unnecessary for the German peace economy and should 
be removed from the western zones of Germany, in exchange for an-equiv- 
alent value of food, coal, potash, zinc, timber, clay products, petroleum 
products, and such other commodities as may be agreed upon. i 

4 (B) 10.er cent of such industrial capital. equipment. as is unnecessary. 

on the German peace economy and should be removed from the western: 
zones, to be transferred to the Soviet Government on reparations account 
without payment or exchange of any kind in return. 
Removals of eguipment as provided: in (A) and (B) above shal b be. aui 
simultaneously. 

_5. The amount of equipment to be removed from the: ‘western. zones on 
account of reparations must be. determined within six months ftom now at 
the latest. 

6. Removals of industrial eapital EA shall begin aR800n as sa possibis 
and shall be completed within two.years from the determination specified in 
paragraph 5. The delivery of products covered. by‘ 4(A), above shall begin. 
as SOOD as possible. and shall- þe made by the U.S.S.R. in agreed installments 
within five years of the date hereof. The determination. of the amount and 
character of the industrial capital equipment unnecessary for the German 
peace economy and therefore available for reparations shall be made by the. 
control council under policies fixed by the Allied Commission on Reparations,. 
with the participation of France, subject to the final approval of the zone. 
commander in the sone from which the equipment is to be removed... 

7. Prior to the fixing of the total amount of equipment subject to removal, 

_ advance deliveries shall be made in respect of such equipment as will be 
determined to be ‘eligible for delivery in accordance with the procedure set.’ 
forth in the last sentence of paragraph 6. 

8. The Soviet Government renounces all claims i in Mesias of reparations 
to shares of German enterprises which are located inthe western zones of 
occupation. in Germany as well as to German foreign assets in all countries 
except those specified in paragraph 9 below. . 

9. The Governments of the United Kingdom and the United States of 
America renounce their claims in respect of reparations to shares of German, 
enterprises which are located in the eastern zone of occupation in Germany, 
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as well asto German’ pla assets in BU: Finland, Hungary, Rumania 
and Eastern Austria. 

10. ‘The Soviet. Government rakes no: _olaims to. gold captured by the 
Allied troops in:Germany. ` ` 

V. Disposal of the German. Navy and M adian Marine. The conference 
agreed in principle upon arrangements for the use and disposal of the 

surrendered German fleet and merchant ships. It was decided that the 
three governments would appoint experts to work out together detailed 
plans to give effect to the agreed principles: A further joint state- 
ment will be published. simultaneously by the three. sees in due 
course. 
. VI. City: of Kannt -aand the Adjacent Area. The conference ex- 
amined a proposal by the Soviet Government that pending the final deter- 
mination of territorial questions at the peace settlement the section of the 
western frontier of the Union of Soviet Socialist. Republics which is adjacent 
to the Baltic Sea should pass from a point on the eastern shore.of the Bay of 
Danzig to the east; north of Braunsberg-Goldap, to the meeting point of the 
frontiers of Lithuania, the Polish Republic and East Prussia. 

The conference has agreed in principle to the proposal of. the Soviet 
Government concerning the ultimate transfer to the Soviet Union of the 
City of Koenigsberg and the area adjacent to.it as Cosmet above subject 
to expert examination of the ‘actual frontier. 

‘` The President of the United States and the British Prime Minister have 
declared that they will support the proposal of the conference at the forth- 
coming peace settlement. 

-VIL War Criminals.. The three governments have taken note of the 
discussions which have been proceeding in recent weeks in London between 
British, United States, Soviet and French representatives: with ‘a view to 
feaching agreement on the methods of trial of those major ‘war criminals 
whose crimes under the Moscow Declaration of -October..1943 have no 
particular geographical localization. The three governments reaffirm their 
intention to bring those criminals to ‘swift’ and sure- justice. They hope that . 
the negotiations.in-London will:result in speedy agreement being reached for 
this purpose, ‘and they regard it as a matter of great importance that the 
trial of those major criminals should begin at the earliest possible date. ‘The 
first list of defendants will be-published-before September first. 

- - VIII «Austria... The conference examined a. proposal: by. the Soviet 
Geveriacet on the extension of the authority: of the Austrian Provisional 
Government to all of Austria. . . 

The three governments’ agreed that hays were Pepai to examine this 
question after the any ‘of e British and Amoroa torgos into me i 
of Vienna,- -~ 

IX. Poland. The coaténerios sanaideeel questions latur to the Polish 
Provisional Government and the. western boundary of Poland. « - 
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On the Polish Provisional Government of National Unity they defined 
their attitude in the following statement: 

A—We have taken note with pleasure of the roana reached among 
representative Poles from Poland and abroad which has made possible the 
formation, in accordance with the decisions reached at the Crimea Con- 
ference, of a Polish Provisional Government of National Unity recognized 
by the three powers. The establishment by the British and United States 
Governments of diplomatic relations with the Polish Provisional. Govern- 
‘ment has resulted in the withdrawal of-their recognition from-the former 
Polish Government in London, which no longer exists. 

The British and United States Governments have taken measures to. 
protect the:interest of the Polish Provisional Government as the recognized 
government of the Polish State in the property belonging to the Polish State 
located in their territories and under their control, whatever the form of this 
property may be. They have further taken measures to prevent alienation 
to third parties of such property. All proper facilities will be given to the 
Polish Provisional Government for the exercise of the ordinary legal remedies 
for the recovery of any property belonging to the Polish State which may 
have been wrongfully alienated. . -> 

The three powers are anxious to assist the Polish Provisional Government 
in facilitating the return to Poland as soon as practicable of all Poles abroad. 
who wish to go, including members of the Polish armed forces and the 
Merchant Marine. They expect that those Poles who return home shall be 
accorded personal and property rights on the same basis ae all Polish 
citizens. 

_ The three powers note that the Polish Provisional Governmént'in ac- 
cordance with the decisions of the Crimea Conference has agreed to the 
holding of free and unfettered elections as soon.as possible on the basis of. 
universal suffrage and secret ballot in which all democratic and anti-Nazi 
parties shall have the right to take part and to put. forward candidates, and 
that representatives of the Allied press shall enjoy full freedom to-report to 
the world upon developments in Poland before and during the elections. ` 

- B—The following agreement was reached. on the western frontier of, 
Poland: ; 
- In conformity with the agreement on Poland reached at’ the Crimea 
Conference the three heads of government have sought the opinion of the 
Polish Provisional Government of National Unity in regard to the accession - 
of. territory in the north and west. which. Poland should receive. The 
President of the National Council of Poland and members of the Polish 
Provisional Government of National Unity. have been received at: the 
conference and have fully- presented their. views. The three heads of. 
government reaffirm their opinion that the final delimitation of the western 
frontier of Poland.should await the peace settlement. 

The three heads of government agree that, pending the final AE E 


` 
—_ 


OFFICIAL DOCUMENTS 255 


of Poland’s western frontier, the former German territories east of a line 
running from the Baltic Sea immediately west of Swinemunde, and thence 
along the Oder River to the confluence of the western Neisse River and along 
the western Neisse to the Czechoslovak frontier, including that portion of 
East Prussia not placed under the administration of the Union of Soviet 
Socialist Republics in accordance with the understanding reached at this 
conference and including the area of the former free City of Danzig, shall 
be under the administration of the Polish State and for such purposes should 
not be considered as part of the Soviet sone of occupation in Germany. 

X. Conclusion of Peace Treaties and Admission to the United Nations 
Organization. The conference agreed upon the following statement of 
common policy for establishing, as soon. as possible, the conditions of lasting 
peace after victory in Europe: 

The three governments consider it desirable that the present anomalous. 
position of Italy, Bulgaria,. Finland, Hungary and Rumania should be 
terminated by the conclusion of peace treaties. They trust that the other 
interested Allied governments will share these views. —— > 

`. For their part the three governments have included the preparation of a. 
peace treaty for Italy as the first among the immediate important tasks to be 
undertaken by the new Council of Foreign Ministers.. Italy was the first of 
the Axis powers to break with Germany, to whose defeat she has made a 
material contribution, and has now joined with the Allies ‘in the struggle 
against Japan. . Italy has freed herself from the Fascist-regime and is 
making goodeprogress towards the reéstablishment of a democratic govern- 
ment and institutions. The conclusion of such a peace treaty with ‘a 
recognized and democratic Italian government will make it possible for the- 
three governments to fulfill their desire to support an nppligetgn from Italy 
for membership of the United Nations. - 

The three governments have also charged the Council of-Foreign Mitai 
with the task of preparing peace treaties for Bulgaria, Finland, Hungary and 
Rumania. The conclusion of peace treaties with recognized democratic 
governments in these states will also enable the three governments to support 
applications from them for membership in the United Nations. The three: 
governments agree tô examine each separately in the near future, in the. 
light of the conditions then prevailing, the ‘establishment of diplomatic 
relations with Finland, Rumania, Bulgaria, and Hungary. to the extent 
possible prior to the conclusion of peace treaties: with those countries.” ` 

The three governments have no doubt that in view of the changed condi-- 
tions resulting from the termination of the war in Europe, representatives of 
the Allied press will enjoy full freedom to report to the world upon develop-' 
ments in Rumania, Bulgaria, Hungary and Finland. 

As regards the admission of other states into the.United Nations Ore 
gation, Article 4 of the Charter ofthe United Nations declares that: i 

- “$. Membership in the United Nations is open to all other peace-loving 
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states who accept the obligations contained in the present Charter and, in 
the judgment of the Organization, are able and willing to carry out these 
obligations; E 

“2. The admission of any such state to membership in the United Nations 
will be effected by a decision of the General Assembly upon the recommenda- 
tion of the Security Council.” l 

The three 3 aprnments, 80 far as they are concerned, will support appli- 
cations for membership from those states which have. remained neutral 
during the war and which fulfill the qualifications set out above. 

The three governments feel bound however to make it clear that they for 
their part would not favor any application for membership put forward by 
the present Spanish Government, which, having been founded with the 
support of the Axis powers, does not, in view of its origins, its nature, its 
record and its close association with the aggressor states, possess the quali- 
fications necessary to justify such membership. l 

XI. Territorial Trusteeships. The conference examined a proposal by the. 
Soviet Government concerning trusteeship territories as defined in the deci- 
sion of the Crimea Conference and in the cae of the United Nations 
Organization. ts 

After an exchange of views on this question it was decided that the di 
position of any former Italian territories was one to be decided in connection 
with the preparation of a peace treaty for Italy and that the question of - 
Italian territery would be considered by the September Council of Ministers 
of Foreign Affairs. 

XII. Revised Allied Control Commission Pisoni in imiania: Bulgaria,. 
and Hungary. The three governments took note that the Soviet representa- ` 
tives on the Allied Control Commissions in Rumania, Bulgaria and Hungary, 
have communicated to their United Kingdom and United States colleagues 
proposals for improving the work of the Control Commission, now that 
hostilities in Europe have ceased. 

‘The three governments agreed that the revision of the procedures of the 
Allied Control Commissions in these countries would now be undertaken,. 
taking into account the interests and responsibilities of the three govern- 
ments which together presented the terms of armistice to the respective, 
countries, and accepting as a basis the agreed proposals. : 

XIII. Orderly Transfers of German Populations. The conference reached 
the following agreement on the removal of Germans from Poland, Czechoslo- 
vakia and Hungary: 

The three governments having considered the question in all its aspects,. 
recognize that the transfer to Germany of German populations, or elements: 
thereof, remaining in Poland, Czechoslovakia and Hungary, will have to be 
undertaken.. They agree that any transfers that take place should be 
effected in an orderly and humane manner. 

Since the: influx of a large: number of: Germans into Gonainy would 
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increase the burden already resting on the occupying authorities, they 
consider that the Allied Control Council.in Germany should in the first 
- instance examine the problem with special regard to the question of the 
equitable distribution of these Germans among the several zones of oc- 
cupation. They are accordingly instructing their respective representatives 
on the Control Council to report to their governments as soon as possible 
the extent to which such persons have already entered Germany from Po- 
land, Czechoslovakia and Hungary, and to submit an estin.-:é of the time 
and rate at which further transfers could be carried out, having regard to the 
present situation in Germany. 

The Czechoslovak Government, the Polish Provisional Government and 
the Control Council in Hungary are at the same time being informed of the 
above, and are being requested meanwhile to suspend further expulsions 
pending the examination by the governments concerned of the report from 
their representatives on the Control Council. 

XIV. Military Talks. During the conference there were meetings be- 
tween the Chiefs of Staff of the three governments on military matters of 
common interest. 


UNITED STATES—FRANCE—GREAT BRITAIN—SOVIET UNION 


AGREEMENT FOR THE PROSECUTION AND PUNISHMENT OF THE MAJOR WAR 
CRIMINALS OF THE EUROPEAN AXIS * 


August 8, 1945 


Whereas the United Nations have from time to time made declarations of 
their intention that war criminals shall be brought to justice; 

And whereas the Moscow Declaration of the 30th October 1943 on German 
atrocities in occupied Europe stated that those German officers and men and 
members of the Nazi party who have been responsible for or have taken a 
consenting part in atrocities and crimes will be sent back to the countries in 
which their abominable deeds were done in order that they may be judged 
and punished according to the laws of these liberated countries and of the 
free governments that will be created therein; 

And whereas this declaration was stated to be without prejudice to the case 
of major criminals whose offenses have no particular geographic location and 
who will be punished by the joint decision of the Governments of the Allies; 

Now, therefore, the Government of the Untied States of America, the 
Provisional Government of the French Republic, the Government of the 
United Kingdom of Great Britain and Northern Ireland, and the Govern- 
ment of the Union of Soviet Socialist Republics (hereinafter called “the 
signatories”) acting in the interests of all the United Nations and by their 
representatives duly authorized thereto have concluded this agreement. 

Article 1. There shall be established, after consultation with the Control 

* Department of State Bulletin, Vol. XIII, No. 320 (Aug. 12, 1945), p. 222. 
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oe. Council f for Germany, an International Military Tribunal for the trial of war 
criminals whose offenses have no particular geographical location, whether 
'- they be accused individually or in their capacity as members of organisations 
-or groups or in both capacities. ` 
Article 2. The constitution, jurisdiction, and functions of the Interna- 
tional Military Tribunal shall be those set out in the charter annexed to this 
agreement, which Charter shall form an integral part of this agreement. 
Article 8. Each of the signatories shall take the necessary steps to make 
available for the investigation of the charges and trial the major war crimi- 
nals detained by them who are to be tried by the International Military 
Tribunal. -/'The signatories shall also use their best endeavors to make availa- 
. ble for investigation of the charges against, and the trial before the Interna- 
tional Military Tribunal, such of the major war eriminals as are. not in the 
territories of any of the signatories. 


Article 4. Nothing in this agreement shall prejudice the provisions estab- ` 


: - lished by the Moscow Declaration concerning the return of war criminals tò . 


` the countries where they committed their crimes. 
r Article 6. Any Government of the United Nala may iR to this 
i agreemént by notice given through the diplomatic channel to the Govern- 
‘ment of the United Kingdom, who shall inform the viher stenetory and 
adhering Governments of each such adherence. 
- Article 6.. Nothing in this agreement shall prejudice fis jurisdiction or 
‘ + the powers of any national or occupation court established or to be estab- 
' lished in any Allied territory or in Germany for the trial of war criminals. 


Article 7. This agreement shall come into force on the day of signature . 


~ and shall remain in force for the period of one year and shall continue there- 
after, subject to the right of any signatory. to give, through the diplomatic 
gene one month’s notice of intention to terminate it. Such termination 


aS shall not prejudice any proceedings already taken or any Ene ay 


“made i in pursuance of this agreement. 
In witness whereof the undersigned have signed the present PEER 


Done in quadruplicate in London this eighth day of August, 1945; each i in, 


English, French, and Russian and each text to have equal authenticity. 


_ Eor the Government of the United States of America: ROBERT f. . JACKSON. , 


For the Provisional Government, of thè French Republie: Roper Fouco. 

For the Government of the United Kingdom of: Great Britain and North- 
ern Ireland: Jowi1Tt. 

For the Government of the Uiii of Soviet Socialist Republics: I T. 
NET CHEE, A. N. TRAININ. É N 


; CHARTER OF, THE INTERNATIONAL -MILITARY TRIBUNAL 
- I. CONSTITUTION or Tan INTERNATIONAL MILITARY "TRIBUNAL 


“ee Artidle 1. In pursuance of-the agreement signed on the eighth day of 
August, 1945, by the Government of the United States of America, the Provi- 
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sional Government of the French Republic, the Government of the United « 
Kingdom of Great Britain and Northern Ireland, and the Government of the | 
Union of Soviet Socialist Republics, there shall"be established an Interia- 
tional Military Tribunal (hereinafter called “the Tribunal”) for the just 
and prompt trial and punishment of the major war criminals of the European 
Axis. 

„Article 2. The Tribunal shall consist of four members, each with an 
alternate. One member and one alternate shall be appointed by each of the 
signatories. The alternates shall, so far as they are able, be present at all 
sessions of the Tribunal. In case of illness of any member of the Tribunal or. 
his incapacity for some other reason to fulfill his functions, his alternate shall : 
take his place. 

_ Article 8. Neither the Tribunal, its members, nor their alternates can be 
- challenged by the prosecution or by the defendants or their counsel. Each 
signatory may replace its member of the Tribunal or his alternate for reasons - 
of health or for other good reasons, except that no replacement may take 
place during a trial other than by an alternate. 

Article 4. 

(a) ‘The presence of all four members of the Tribunal, or the alternate for 
any absent member, shall be necessary to constitute the quorum. 

(b) The members of the Tribunal shall, before any trial begins, agree 
among themselves upon the selection from thee number of a President, and 
the President shall hold office during that trial or as may otherwise be agreed 
by a vote of noj less than three members. The principle of rotation of presi- 
dency for successive trials is agreed. If, however, a session of the Tribunal ` 
takes place on the territory of one of the four signatories, the pepreenhatve 
of that signatory on the Tribunal shall preside. - 

(c) Save as aforesaid the Tribunal shall take decisions by a majority 
vote, and in case the votes are evenly divided the vote of the President shall be - 
decisive, provided always that convictions and sentences shall only be im- 
posed by affirmative votes of at least three members of the Tribunal. 

“Article &. In case of need and depending on the number of the matters to 
be tried, other tribunals may be set up, and the establishment, functions 
and procedure of dch tribunal shall be identical and shall be zovem by 
this Charter. 


H. JURISDICTION AND GENERAL PRINGIRLES / 


Article 6. The Tribunal established by the agreement referred to in 
article 1 hereof for the trial and punishment of the major war criminals of the 
European Axis countries shall have the power to try and punish persons who, 
acting in the interests of the European Axis countries, whether as individuals 
or as members of organizations committed any of the following crimes. ` 

The following acts, or any of them, are crimes coming within the jurisdic- 

. tion of the Tribunal for which there shall be individual responsibility: 
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es 


(a) Crimes against peace. Namely, planning, PE Y initiation, or aoe 


waging of a war of aggression or a war in violation of international treaties, , j : 


agreements, or assurances, or participation in a common plan or conspiracy I 
for the accomplishment of any of the foregoing.” a l 
(b) War crimes. Namely, violations of the laws or  gustorai of war. 


- Such violations shall include, but not be limited to, murder, ill treatment, P: 


or deportation to slave labor or for any other purpose of civilianpopulation: 

a of or in occupied territory, murder or ill treatment of prisoners of -war or. 
persons on the seas, killing of hostages, plunder of public or private property, 
wanton destruction of cities, towns, or villages, or ovante not ot justified 
b; military: necessity. i PA ` 

Fo Crimes against humanity. ` Namely, murder, San ai enslave- 
ment, deportation, and other inhumane acts conjmitted against any civilian 
EE TA before or during the war or persecutions on political, racial, or 
religious grounds in execution of or.in connection with any crime- within the 
jurisdiction of the Tribunal, whether or not in violation of the domestic law 
of the country where perpetrated, 

\/ Leaders, organizers, instigators, and Konia pme in the 
formulation or execution of a common plan or-conspiracy to commit any 
-of the foregoing crimes are responsible for all acts performed by any Dereon 
in execution of such plan. 

- / Article 7. The official position of defendanta, ‘whether as heads of state or 
responsible officials in government - departments, ‘shall not be considered as 
freeing them from responsibility or mitigating punishment. ‘ 

Article 8. The fact that the defendant ated pursuant fo. adi of his - 
` government or of a superior shall-not free him from responsibility but may 
` be considered in mitigation of punishment if the Tribunal determines that 

justice so requires. 

Article 9. At the trial of any individual ana of any group or organi- 
` zation the Tribunal may declare (in. connéction with any act of which the 

individual may be convicted) that the group or organization of which the 
individual was a member was a criminal organization. . 

After receipt of the indictment the Tribunal ‘shall give such notice as it 
thinks fit that the prosecution intends to ask the Tribunal to make such 
declaration and any member of the organization will be.entitled to apply to 
the Tribunal for leave to be heard by the Tribunal upon the question of the 
criminal character of the organization. The Tribunal shall have power to 
allow or reject the application. If the application is allowed, the Tribunal 
may direct in what manner the applicants shall be represented and heard. 

_ Article 10. In‘cases where a group or organization i is declared criminal by 
the Tribunal, the competent national authority of any signatory shall have 
the right to bring individuals to trial for membership therein before national, 
military, or occupation courts. In any such case the’criminal nature of the 
group or organization is considered proved and shall not be questioned. 


» 
. 
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Article Íi. re person ented by the Tribunal may be charged before 

a national, military, or occupation court, referred to in article 10 of this 
‘Charter, with a crime other than of membership i in a criminal group or 
_ organization, and such.” ‘coiirt may after convicting him-impose upon him 
punishment independent of and additional-to the punishment imposed by 
-~ the Tribunal for participation in thé criminal activities of such group or 
‘organization. : 

Article12. The Tribunal shall’ have the right to take proceedings against 
a person charged with crimes set out in article 6 of this Charter in his absence 
if he has not been found or if the Tribunal for any reason finds it necessary 
in the interests of justice to conduct the hearing in his absence. 

Article 18. The “Tribunal shall draw up. rules for its procedure. These 
rules shall not be inconsistent with the provisions of this Charter. Vv 


III. COMMITTEE FOR THE INVESTIGATION AND PROSECUTION oF MAJOR 
-War CRIMINALS 


Article 14. Each signatory’ shall appoint a chief prosecutor for the 
investigation of the charape Bennet and the prosecution of major war 
criminals. 

The chief prosecutors shall act as a P for the following pur- 
poses: 

(a) To agree upon a Ee of, the individual work of each of the chief 
prosecutors and ‘his staff... ~ 

(b) To settle athe final designation of major war criminals to be tried by 
the Tribunal. | 

.(t) To approve the indictment and the documents to be submitted 
therewith. ` à 

(d) To lodge the. indictment aig the vada: documents with the 
Tribunal. 

(e) To draw up and semen tò “ths Tribunal for its approval draft 
rules of procedure contemplated by article 13 of this Charter. The Tribunal 

shall have power to accept with or without amendments or to reject the rules 
so recommended. w at 7 

The committee shall act i in all- the above matters by a majority vote and 
shall appoint a chairman as may be convenient and in accordance with the 
principle of rotation, provided ‘that, if there is an equal: division of vote 
concerning the designation of a defendant to be tried by the Tribunal or the 
crimes with which he shall be charged,, that proposal will beadopted which 
was made by the party which proposed that the particular defendant be 
tried or the particular charges be preferred against him. 

Article 16. The chief prosecutors shall individually, and acting in col- 
laboration with one another, also undertake the following duties: 

(a) Investigation, collection, and production before or at the trial of all 


necessarv evidence. a a ee 
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- (b) The preparation of the ETER for ‘approval by- the committee in 
accordance with paragraph (c) of article 14 hereof. e 

(e) The preliminary examination o all scat witnesses and of- the 
defendants. . 

(d) To act as prosecutor at the trial. ; 

(e) To. appoint representatives. to carry out. such duties a as` may be as- 
signed to them. 

(£) To undertake such other matters as may appear necessary to. tha 
for the purposes of the preparation for and conduct of the trial.. 
_ *Itis understood that no witness or defendant detained by any: snes 
shall Be ‘taken out of the possession of that signatory without its assent. 


“IV. Farm Tran ‘FOR Davenpants | 


Article 16. In order to insure fair trial for tho defendants the following” 
procedure shall be followed: - `! 

(a) The indictment shall UARA full Saai ET in detail the 
charges against the defendants. A copy. of the indictment and. of all the 
documents lodged with the indictment, translated-into a language which he. 
understands, shall be furnished to the defendant at a ų reasonable time betore 
the trial: 

- (b) During any preliminary anaon or trial of & , defendant he shall - 
have the right to give any erplenakon. relevant to the charges made against 
‘him. wah, 

(c) A preliminary; REE E of a defendant ‘and his, trial shall ‘be 
conducted in or translated into a language which the defendant understands: 

(dd, A defendant shall have the right to. conduct his‘own defense before 
the Tribunal or to have the assistance of counsel. 
. (e). A defendant shall have the right through himself or through his counsel. ; 
, to present evidence at the trial in support of his defense ánd to cross-examine,” 
any witness called by the prosecution. ae mad 


ah 
V. POWERS OF THE TRIBUNAL AND Conbucr OF THE TRIAL ` 


Article 17. The Tribunal shall have the power: 
(a) To summon witnesses to the trial and to seas their attendance and i 
testimony and to put questions to them. : . 
(b) To interrogate any defendant. 4 j : 
(c) To require the production of documents and other evidentiary ` 
material. : 
(d) To administer oaths to witnesses. i 
(e) To appoint officers for the carrying out of any task designated by the 
Tribunal, including the power to have evidence taken on commission. 
Article 18. The Tribunal shall: 
. (a) Confine the trial stare. to an rpo hearing of the issues raised 
F by the charges He age. 
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(b) Take strict measures to prevent any action which will cause unreason- 
able delay and rule out irrelevant issues and statements of any kind what- 
soever. 

(c) Deal summarily with any contumacy, imposing appropriate punish- 
ment, including exclusion of any defendant or his counsel from some or all 
further proceedings but without prejudice to the determination of the 
charges. 

Article 19. The Tribunal shall not be bound by technical rules of evidence. 
It shall adopt and apply to’ the greatest possible extent expeditious and 
non-technical procedure and shall admit any evidence which it deems to 
have probative value. 

Article 20. The Tribunal may require to be informed of the nature of 
any evidence before it is offered so that it may rule upon the relevance 
thereof. ° 

Article 21. The Tribunal shall not require proof of facts of common 
knowledge but shall take judicial notice thereof. It shall also take judicial 
notice of official governmental documents and reports of the United Nations, 
including the acts and documents of the committees set up in the various 
Allied countries for the investigation of war crimes, and the records and 
findings of military or other tribunals of any of the United Nations. 

Article 22. The permanent seat of the Tribunal shall be Berlin. The 
first meetings of the members of the Tribunal and of the Chief Prosecutor 
shall be held at Berlin in a place to be designated by the Control Council for 
Germany. The first trial shall be held at Nuremberg and any subsequent 
trials shall be held at such places as the Tribunal may decide. 

Article 28. One or more of the chief prosecutors may take part in ‘the 
prosecution at each trial. The function of any chief prosecutor may be 
discharged by him personally or by any person or persons authorized by him. 

The function of counsel for a defendant may be discharged at the de- 
fendant’s request by any counsel professionally qualified to conduct cases 
before the courts of his own country or by any other person who may be 
specially authorized thereto by the Tribunal. 

Article 24. The proceedings at the trial shall take the Pewee course: 

. (a) The indictment shall be read in court. 

are The Tribunal shall ask each defendant whether he pends “guilty ” 

“not guilty.” 

we The prosecution shall make an opening statement, 

(d) The Tribunal shall ask the prosecution and the defense what evidence 
(if any) they wish to submit to the Tribunal, and the Tribunal shall rule 
upon the admissibility of any such evidence. ` 

(e) The witnesses for the prosecution shall be examined and after that 
the witnesses for the defense. Thereafter such rebutting evidence as may 
-be held by the Tribunal to be admissible shall be called by either the prose- 
cution or the defense. 
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(f) The Tribunal may put any question to any witness and to any. de- : 
fendant at any time. 

- (g) The prosecution and the defense shall interrogate and may Cross- 
examine any witnesses and any defendant who gives testimony. ; 

(h) The defense shall address the court. 

(i) The -prosecution shall address the court. 

(j) Each defendant may make a statement to the Tribunal. 

(k) The Tribunal shall deliver judgment and pronounce sentence. 

Article 26. . All official documents shall be produced, and all court pro- 
ceedings conducted, in English, French, and Russian and in the language of. 
the defendant. So much of the record and of the proceedings may also be 
translated into the language-of any country in-which the Tribunal is sitting 
` a8 the Tribunal considers desirable i in the interests of justice and public 
opinion. 

VI. JUDGMØNT AND SENTENCE. 


Article 26. The judgment of the Tribunal as to the guilt or the innocence 
of any defendant shall give the reasons on which it is | based ana shall be 
final and not subject to review. 

Article 27. The Tribunal shall have the right. to impose upon a defendant 
on conviction, death, or such other punishment as shall be determined by it 
to be just. 

Article 28. In addition to any punishment imposed by it the Tribunal 
shall have the right: to- -deprive the convicted person of any stolen propery 
and order its delivery to thë Control Council for Germany. , 

Article £9. In case of guilt, sentences shall be carried out in Pree nore 
with the orders of the Control Council for Germany, which may at any 
time reduce or otherwise alter the sentences but may not increase the severity 

thereof. If the Control Council for Germany, after any defendant has been 
convicted and sentenced, discovers fresh evidence which in its opinion would 
found a fresh charge against him, the Council shall report accordingly to the 
Committee established under article 14 hereof for such action as they, may 
consider proper, having regard to the interests of justice. 


mS : VII. EXPENSES 
Article 80. The expenses of the Tribunal and of the trials shall be charged 
by the signatories against the funds allotted for maintenance of the Control 
Council for Germany. i 


UNITED STATES—CHINA—GREAT BRITAIN—SOVIET UNION 
UNCONDITIONAL SURRENDER OF JAPAN * 


September, 1, 1946 


1. We, acting by command of and in behalf of the Emperor of Japan, the 
* Congressional Record (daily), Vol. 91. No. 156 (Sept. 6, 1945), p. 8488. ù 


> 
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„a Japanese Government, and the Japanese Imperial General Headquarters, 

Mt hereby accept the provisions in the declaration issued by the heads of the 
i overnments of the United States, China, and Great Britain on July 26, 
1945, at Potsdam, and subsequently adhered to by the-Union of Soviet 
Socialist Republics, which four Powers are hereafter referred to as the Allied 
Powers. 

2. We hereby proclaim the unconditional surrender to the Allied Powers of 
the Japanese Imperial General Headquarters and of all Japanese armed 
forces and armed forces under Japanese control wherever situated. 

3. We hereby command all Japanese forces, wherever situated, and the 
Japanese people, to cease hostilities forthwith, to preserve and save from 
damage all ships, aircraft, and military and civil property, and to comply 
with all requirements which may be imposed by the supreme commander for 
the Allied Powers or by agencies of the Japanese Government at his direction, 

4. We hereby command the Japanese Imperial General Headquarters to 
issue at once orders to the commanders of all Japanese forces and all forces 
under Japanese control, wherever situated, to surrender unconditionally 
themselves and all forces under their control. 

5. We hereby command all civil, military, and naval officials to obey and 
enforce all proclamations, orders, and directives deemed by the supreme 
commander for the Allied Powers to be proper to effectuate this surrender 
and issued by him or under his authority, and we direct all such officials to 
remain at their posts and to continue to perform their noncombat duties 
unless specifically relieved by him or under his authority. 

6. We hereby undertake for the emperor, the Japanese Government, and 
their successors to carry out the provisions of the Potsdam declaration in 
good faith, and to issue whatever orders and take whatever action may be 
required by the supreme commander for the Allied Powers or any other 
designated representative of the Allied Powers for the purpose of giving 
effect to that declaration. 

7. We hereby command the Japanese Government and the Japanese 
Imperial General Headquarters at once to liberate all Allied prisoners of war 
and civilian internees under Japanese control and to provide for their 
protection, care, maintenance, and immediate igenepontauion, to’ places as 
directed. 

8. The authority of the Emperor and the Japanese Government to rule 
the state shall be subject to the supreme commander for the Allied Powers, 
who will take such steps as he deems proper to effectuate these terms of 
surrender. 

} The reference is not to the document printed above, p. 245, but te a short “ Proclama- 
tion” to be found in Department of State Bulletin, Vol. XII, No. 318 (July 29, 1945), p. 
137, not reproduced here. 


ue: 


266 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


EGYPT—IRAQ—LEBAN ON—SAUDL ARABIA—SYRIA— oy 
TRANSJORDAN—YEMEN 


TEXT OF THE PACT OF THE ARAB LEAGUE * 
[March 22, 1945] 


‘His Excellency the President of the’ Syrian Republic; ra 
His Royal Highness the Amir of raano dan; aE mo p Si 
His Majesty the King of Iraq; eoa o, a: 
His Majesty the King of Saudi Arabia; f 

His Excellency the President of the Lebanese Republic 

His Majesty the King of Egypt; 

His Majesty the King of the Yemen; 

Desirous of strengthening the close relations and numerous ties which bind 
the Arab States; 

And anxious to support and stabilize these ties upon a basis of reaper’ for 
the independence and sovereignty of these states, and to direct their efforts 
towards the common good of all the Arab countries, the improvement of their 
status, the security of their future, the realization of their. aspirations and 
hopes; . 


And responding to the wishes of Arab pubis opinion in all Arab ATE ! 


Have agreed to conclude a Pact to that end and have appointed as their 
plenipotentiaries the persons whose names are listed, „hereinafter; t 


r who, after having éxchanged their credentials which were found to.be in good . 


‘and due oe oo agreed upon the following: 
Article 1 


` The League of the Arab States shall be composed of-the independent ib, i 


States which have signed this Pact. 

. Every independent Arab State has the right io become a , nember of. A 
League. ` If it desires to do so, it shall submit an application which will be 
deposited, with the Permanent Secretariat-General and submitted: to the 
Council at tag first queens held after submission of the fia ala fae 


l Article 2 


The League has as its purpose the strengthening of the relations between’ 


-e z - 


* See note in JOURNAL, above, pp. 797-860. This‘translation has been made from the offi- ` 


cial Arabio text which was handed to. the representatives of each signatory and which also 
appeared i in the Arabic press of Cairo, March 23, 1945 (Cf. Al Ahram, Al-Magatiam, etc.). 
The translation hás been compared with the incomplete French text appearing in Le Progrés 


` Egyptien, March 28, 1945, and the English text (without annexes) which appeared ds a 
document ‘of the United’ Nations Conference on Tnternational Organeation oe Ae J 


eee sig 1945). P.W. 
elegates apart from their official À git ms were A 
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the member states; the coordination of their policies in order to achieve 
cooperation between them and to safeguard their independence and sov- 
ereignty; and a general concern with the affairs and interests of the Arab 
countries. 

It has also as its purpose the close cooperation of the member states, with 
due regard to the organization and circumstances of each’ state, in the 
following matters: 

A. Economic and financial affairs, including commercial relations, cus- 
toms, currency, agriculture and industry. 

B. Communications, including railroads, ropes: aviation, navigation, tele- 
graphs, and posts. 

C. Cultural affairs. 

D. Nationality, passports, visas, execution of judgments, and extradition 
of criminals. 

E. Social welfare affairs. 

F. Health pproplens: 


Article 3 


The ‘League shall possess a Council (Majlis) composed of the repre- 
sentatives of the member states of the League. Each state shall have a 
single vote, irrespective of the number of its representatives. 

The Council shall be entrusted with the functions of realizing the ob-' 
jectives of the League and of supervising the execution of agreements con- 
cluded by the member states on the questions enumerated in the preceding 
article, or on afiy other questions. . 

The Council shall also possess the function of determining the means by 
which the League is to cooperate with the international bodies to be created - 
in the future in order to. guarantee security anil peace and eee economic 
and social relations. 


Article 4 


For each of the questions listed in Article 2 there shall be set up a special 
committee in which the member states of the League shall be represented. 
, These committees shall be charged with the task of laying down the prin- - 
ciples and extent of cooperation in the form of draft agreements, to be 
presented to the Council for examination preparatory to their submission to 
the aforesaid states. 

Representatives of the other Arab countries may participate in the work 
of the aforesaid committees. The Council shall determiné the conditions 
under which these representatives shall ae as well as the basis for 
such representation. 


Article 5 - 
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more member states of the League is prohibited. Should there arise ! E 
them a difference which does not concern a state’s independence, soverei 

or territorial integrity, and should the parties to the dispute have recourse to 
the Council for the settlement of this difference, the decision of the Council 
shall then be effective and obligatory. 

In such á case, the states between whom the difference has arisen shall not 
participate in the deliberations and decisions of the Council. 

The Council may lend its good offices for the settlement of all differences 
which threaten to lead to war between two member states, ora member state 
and a third state, with a view to bringing about their reconciliation. 

Decisions of arbitration and mediation shall be taken by majority vote. 


Article 6° 


In case of aggression or threat of aggression by a state against a. member 
state, the state which has been attacked or threatened with aggression may 
demand the immediate convocation of the Council. 

The Council shall determine the measures necessary. to repulse the 
aggression. Its decision shall be taken unanimously. If the aggressor is a 
member state, its vote shall not be counted in determining unanimity. 

If, as a result of the attack, the government of the state attacked ‘finds it- 
self unable to communicate with the Council, the representative of the state in 
the Council shall have the right to request the convocation of the Council for 
the purpose indicated in the foregoing paragraph. In the event that this 
. representative is unable to communicate with the Council, any member state 
of oe League shall have the right to request the convocation ot the Council. 


Article 7 


Unanimous decisions of the Council: shall be binding upon all member 
states of the League; majority decisions shall be binding only upon those 
_ states which accept them. z4% 

In both cases the decisions of the Connal shall be executed i in each member 
state according to its respective fundamental laws. 


Article 8 


Each member state of the League shall respect the form of- government 

established in the other member states and regard them as exclusive ċóüterns 

of those states. Each shall pledge to abstain from any action calculated 
to change established systems of government. . 


Article 9 


States of the League which desire to establish closer cooperation and 

stronger bonds than are provided by this Pact may conclude kan a to 
` that end. 

Tee and agreements already concluded .or to, be Gudda. in thd 


